(JornfU  Slam  ^rlyool  IGihtaty 


Cornell  University  Library 
KF  2289.R78 

V.2 


A  treatise  on  the  law  of  railways  / 


3  1924  019  287  618 


The  original  of  tiiis  book  is  in 
tine  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924019287618 


TREATISE 


ON 


THE  LAW  OF  RAILWAYS, 


BY 

DAVID   RORER, 

OF  THE  IOWA  BAR. 

,  AUTHOR  OF  RORER  ON  JUDICIAL  AND  EXECUTION  SALES,  AND  ROREB 
ON  AMERICAN  INTER-STATE  LAWS. 


VOLUME  II. 


CHICAGO: 

CALLAGHAN  &  CO. 

1884. 


Entered  According  to  Jtot  of  Congress,  in  the  year  1884, 

By  DAVID  EOREE, 

In  the  Office  of  the  Librarian  of  Congress  at  Washington,  D,  C. 


w~ 


THE  LAW  OF  RAILWAYS. 


VOI^.    II. 


CHAPTER  XXXIV. 


INJtTNCTIONS. 
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Against  the  company;  general 
principles  ....      1 

Against  the  company,  at  the  suit 
of  a  private  party,  for  injury 
common  to  the  whole  public    .      2 

Against  the  company,  to  prevent 
obstruction  of  highway    .        .      3 

Against  the  company,  to  prevent 
abuse  of  corporate  power  .      4 

Agfl,inst  the  company,  to  prevent 
private  nuisance       ...      5 

Against  the  company,  to  prevent 
taking  or  using  right  of  way    i      6 

Against  the  company,  to  prevent 
suit  for  capital  stock        .        .      7 

Against  the  company,  to  prevent 
breach  of  contract  to  locate  de- 
pot     8 

Against  the  company,  to  restrain 
it  from  building  branch  road, 
before  the  main  line         .       .      9 


Section. 

By  the  company,  to  prevent  tak- 
ing depot  grounds  for  public 
highway 10 

By  the  company,  to  restrain  levy 
for  taxes 11 

By  the  company,  to  prevent  mul- 
tiplicity of  suits        .        .        .12 

By  the  company,  to  prevent  com- 
mission of  crime       .        .        .13 

By  the  company,  to  prevent  trans- 
fer of  railroad  grant  lands        .    14 

By  the  company,  to  prevent  in- 
fringement of  its  franchises     .    15 

By  railroad  receiver,  to  protect  his 
rights  as  such  .        .        .        .16 

By  taxpayer,  to  prevent  illegal 
issue  of  bolids  to  railroad  com- 
pany        .        .        .        .        .    17 

Will  lie  against  directory  to  pre- 
vent breach  of  trust  .        .        .18 


1.  Against  the  company;  general  principles. — It  is  a  general 
principle  that,  forasmiich  as  railroads  operated  by  corporations 
as  common  carriers  are  of  a  quasi  public  nature,  therefore  courts 
are  reluctant  to  grant  injunctions  which  may  have  the  effect  to 
stop  their  regular  operations,  as  such  a  result  must  always  seri- 
ously and  injuriously  affect  the  commerce  and  interest  of  the 
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public,  and  greatly  inconvenience  the  people.'  Therefore  such 
relief  will  only  be  given  where  the  injury  is  great  and  irrepara- 
ble, and  no  adequate  remedy  is  given  at  law.  The  case  made 
must  be  an  urgent  one,  to  justify  such  extraordinary  interference 
and  consequences.'' 

These  seem  to  be  the  ruling  principles  asserted  by  the  courts 
upon  t|iis  subject,  in.  reference  to  railroads,  wliere  the  matter  re- 
mains as  at  common  law,  and  on  the  broad  principles  of  equity^ 
jurisprudence.  But  whilst  these  ancient  landmarks  are  still  the 
judicial  guides  in  some  of  the  states,  as  to  the  granting  or  de- 
nial of  injunctions  against  railroad  corporations,  ia  others  there 
has  been  more  or  less  of  special  legislation  on  the  subject,  and 
sometimes  awarding  this  remedy  where  it  were  otherwise,  as 
upon  general  principles  of  equity  practice,  not  attainable. 

Upon  the  filing  of  an  answer,  verified  by  afiidavit,  denying 
the  ma'tters  alleged  in  the  bill  or  complaint  upon  whicli  a  tem- 
porary injunction  is  granted,  it  should  be  dissolved.'  An  order 
granting  a  preliminary  injunction  upon  complaint,  answer  and 
affidavits  of  the  parties,  is  so  far  a  matter  of  discretion,  that  it 
will  not  be  reversed  unless  such  discretion  is  abused,  even  if 
most  of  the  allegations  of  the  complaint  and  plaintiff's  affidavits 
are  denied  by  the  answer  and  defendant's  affidavits.* 

If  the  court  ordering  an  injunction  has  jurisdiction  to  grant 
it,  and  to  judge  whether  the  case  before  him  is  one  demanding 
it,  then,  whether  he  judge  erroneously  or  not,  when  granted  it  is 
valid,  and  until  dissolved  must  be  obeyed." 

An  injunction  should  never  be  granted  because  of  tlie  mere 
apprehension  of  the  petitioner  that  a  wrong  may  be  done.  There 
should  be  substantial  ground  for  the  apprehension,  and  that  the 
injury   will  be   serious,  and  practically   irreparable."     Thus  a 

'  Torrey  ».  The  Camden  &  Atlantic  '  Aurora  &  Cincinnati  R.  R.  Co.  v. 

R.  R.  Co.,  3  G.  E.  Green's  New  Jer-  Miller,  56  Ind.  88,  18  Am.  Ry.  Rpp. 

sey  Ch.  Reps.  293.  144. 

2  Whittlesey  v.  The  Hartford,  Prov-  *  Coolot  «.  Central  Pacific  R.  R.  Co., 

dence  &  Fishkill  Railroad  Comp  my,  52  Cal.  65,  21  Am.  Ry.  Rep.  211. 

23Conn.  421;  Hackensaoklmp'tCom-  "The  Erie  Ry.   Co.  v.  Ramsey,  45 

mission  v.  New  Jersey  Midland   Ry.  N.  Y.  (6  Hand),  637;  Schell   v.   Erie 

Co.,  7  C.  E.  Green  (N.  J.  Ch.  Reps.),  Ry.  Co.,  51  Barbour,  868. 

94;  Mocanaqua  Coal  Co.  v.  Northern  'Goodwin  v.   New  York,  New  Ha- 

Cent.  Ey.  Co.,  4  Brewster,  158;    Cook  ven  &  Hartford  R.  R.  Co.    43  Conn 

V.  North  &  South  R.  R.  Co.,  46  Ga.  494,  11  Am.  Ry.  Rep.  9. 
618,  11  Am.  Ry.  Rep.  424. 
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stockliolder  can  not  obtain  an  injunction  restraining  the  officers 
of  the  company  from  granting  passes  to  state  officers  and  legis- 
lators, without  proof  that  the  act  is  actually  in  contemplation.' 
Nor  should  an  injunction  be  granted  which,  while  injurious  to 
the  defendant,  is  of  no  special  benefit  to  the  plaintiff.^ 

2.  Against  the  company,  at  the  suit  of  a  private  party,  for  in- 
jury common  to  the  whole  piiblic. — It  is  a  well  settled  principle 
that  an  injunction  will  not  lie,  at  the  suit  of  a  private  person,  to 
restrain  or  prevent  a  public  nuisance,  merely  as  such.'  There- 
fore a  railroad  company  will  not  be  restrained  by  injunction,  on 
the  application  of  a  private  individual,  from  committing  an  act  or 
doing  that  which  will  amount  to  a  public  nuisance — as  interfer- 
ing with  common  right — where  the  applicant  fails  to  show  any 
special  damage  or  peculiar  injury  to  himself,  distinct  from  that 
which  is  suffered  by  the  public  at  large.  If  the  act  sought  to 
be  restrained  is  in  derogation  of  a  right  or  privilege  which  is 
common  to  the  people  generally,  as  well  as  to  the  plaintiff' or 
complainant — as  for  the  obstruction  of  a  public  way,  water- 
course or  public  inlet  of  water — it  matters  not  that  the  petitioner 
be  affected  thereby  more  seriously  than  others,  by  reason  of  his 
residence  or  business  requiring  a  more  frequent  use  of  the  priv- 
ilege; yet  the  injury  being  of  the  same  character  with  that  suf- 
fered,in  common  with  him  by  all  others,  the  remedy  by  injunc- 
tion will  not  be  granted  on  such  individual  application.* 

The  case  cited  from  62  Penn.  St.  was  instituted  by  private  par- 
ties, shippers  on  the  road,  to  restrain  the  Cumberland  Yalley  Rail- 
road Company  from  a  violation  of  its  public  franchise,  in  respect 
to  charges  of  freights  for  transportation,  and  tolls  for  use  of  the 
road,  by  complainant's  own  cars,  and  for  discrimination  therein. 
It  appeared  from  the  evidence  that  the  two  persons  complaining 
were  separately  engaged  in  diverse  business — one  a  dealer  in 
grain,  plaster  and  salt,  and  the  otlxer  a  dealer  in  coal  and  lum- 

> Goodwin  v.  N.  T.,  N.  H.  &  H.  R.  Appeal,  62  Penn.  St.  218;  Denver  & 

R.  Co.  Swansea  Ry.  Co.  v.  Denver  City  Ry. 

2JoIiet  &  Chi.  R.  R.  Co.  v.  Healy,  Co.,  2  Col.  673,  20  Am.  Ry.  Rep.  339. 

94  111.416.  *  O'Brien  v.  Norwich  &  Worcester 

'Bigelow  V.  The  Hartford  Bridge  R.  R.  Co.,  17  Conn.  372;  S.  C.  2  Am. 

Co.,'  14  Conn.  565;  Seeley  v.  Bishop,  R.  W.  Cas.  90;    Black  v.  Phila.   & 

19  Conn.  135;  Black  v.  Phila.  &  Read-  Reading  R.  R.  Co.,  58  Penn.  St.  249; 

ing  R.  R.   Co.,  58   Penn.  St.  249;  Hodgkinson  v.  Long  Island  E.  R.  Co., 

Cumberland    Valley    Railroad    Co's  4  Edwards'  Ch.  411. 
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ber;  and  that  there  was  no  community  of  interest  between 
them.  The  court  held  that  the  bill  was  not  subject  to  the  objecr 
tion  of  multifariousness.  But  the  court  further  held,  upon  the 
merits,  that  an  injunction  will  not  be  granted  for  '*an  injury 
common  to  the  whole  public — a  violation  of  a  public  franchise"; 
and  said:  "  The  rule  is  well  settled,  that  where  the  injury  is  no 
greater  to  a  plaintiff  than  to  the  inhabitants  at  large,  the  rem- 
edy to  redress  the  subject  of  complaint  is  with  the  public";  and 
the  bill  was  accordingly  dismissed.' 

The  case  of  Black  v.  Tlie  Philadelphia  &  Eeading  Railroad 
Company,  supra,  was  a  bill  in' equity  to  restrain  the  erection  and 
use  of  a  railway  in  the  street  opposite  complainant's  property; 
and  the  ground  alleged  was  that  of  not  only  a  public  nuisance, 
by  obstructicn  of  the  street,  but  also  a  private  nuisance  to  com- 
plainant's premises,  and  the  causing  of  special  damage  to  his  ad- 
joining property,  not  incurred  by  the  public  generally.  The 
court,  in  disposing  of  the  case,  say:  "  The  track  complained  of 
is  in  certain  public  streets,  and  not  upon  any  property  of  the 
plaintiff's,  and,  if  a  nuisance,  is  a  public  one,  which  could  be 
the  subject  of  a  public  prosecution,  which  the  Commonwealth 
have  not  deemed  proper  to  institute.  The  plaintiffs  are  there- 
fore bound  to  make  out  two  things:  Ist,  that  this  is  a  public 
nuisance;  and,  2d,  that  the  plaintiffs  have  sustained  special  dam- 
age, which  if  they  do  not  prove,  renders  the  first  question  ira- 
material.  We  do  not  think  that  the  plaintiffs  have,  by  the  sin- 
gle witness  examined  by  them,  established  that  they  have  suf- 
fered an  injury  quite  distinct  from  that  of  the  public  in  o-eneral, 
*  *  *  and  of  course  upon  that  ground  the  decree  (of  dis- 
missal) below  should  be  afiirmed." ' 

So  in  "Wisconsin  it  is  held  that  an  injunction  will  not  lie  at 

'  Camberland  Valley  Railroad  Go's  Bteam  railway  company,   constructed 

Appeal,  62  Penn.   St.  218,  226.    To  in  a  street  not  ocsupied  by  the  com- 

the  same  point,  see  also,  Bigelow  v.  plainant.    It  was  held  not  such  a  spe- 

Hartford  Bridge  Co.,   14  Conn.  565;  cial  injury  to  complainant    as   equity 

Sparhawk  v.  The  Union   Passenger  would  enjoin.     But  if  there  had  been 

R.  W.  Co.,  54  Penn.  St.  401.  an  unauthorized  interference  with  lines 

2  58  Penn.  St.  252.     And  see  Denver  in  actual  operation,  and  one  complain- 

&  Swansea  Ry.  Co.  v.  Denver  City  Ry.  ant  was  building  for  the  purposes  of 

Co.,    supra.    This  was  a  bill    by  a  a    steam    railway,    it   vronli    afford 

horse  railway  company,  having  an  ex-  ground  for  an  injunction:  Ibid. 
elusive  franchise  in  a  city,  against  a 
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the  suit  of  a  private  individual  or  of  a  corporate  town,  to  restrain 
the  commission  of  a  public  nuisance;  as  the  obstructing  of  a 
highway,  or  the,  obstructing  of  a  navigable  river  by  driving 
piles  therein.  The  remedy  is  by  indictment.*  Or  if  the  town 
has  such  an  interest,  apart  from  the  public  generally,  as  miglit 
enable  it  to  maintain  such  a  remedy,  and  yet  the  right  of  the 
party  to  commit  the  act  complained  of  be  doubtful  only,  then 
the  remedy  by  injunction  will  only  lie  after  the  party  claiming 
it  has  established,  by  an  action  at  law,  the  right  to  prevent  the 
commission  of  the  act."  Thus  a  railroad  company  will  not  be 
restrained  by  injuiiction,  in  a  doubtful  case,  from  driving  piles 
to  erect  a  bridge  in  a  navigable  stream.' 

But  if  the  act  complained  of  be  the  cause  of  special  damage 
to  p  private  citizen,  different  in  character  from  that  resulting 
therefrom  to  the  public  generally,  then,  although  the  thing 
complained  of  be  in  fact  a  public  nuisance,  indictable  in  law, 
yet  such  private  person  may  maintain  liis  bill  to  abate  it,  or  to 
enjoin  a  recurrence  of  it;  and  this,  too,  without  the  concurrence 
or  name  of  the  Attorney  General,  or  attorney  for  the  state, 
connected  with  the  bill  as  complainant;  for  the  fact  of  the  de- 
fendants violating  the  rights  of  the  public,  as  well  as  those  of  a 
private  person,  is  no  defense  against  a  suit  of  such  private  per- 
son for  the  injury,  or  to  restrain  it.* 

3.-  Against  the  company,  to  prevent  obstruction  of  highway. 
— An  injunction  will  be  granted,  at  the  suit  of  the  state,  to  enjoin 
a  railroad  company  from  an  unauthorized  encroachment  on  a 
public  highway,  although  the  same  may  be  fallen  somewhat  into 
neglect  and  disuse.  It  will  be  no  excuse,  therefore,  that  the 
highway  or  canal  is  practically  abandoned,  for  no   neglect  is 

'Town  of  Sheboygan  v.  Sheboygan  Conn.  372;  Pettis  v.  Johnson,  56  Ind. 

&  Foud  du  Lac  R.  E.  Co.,  21  Wis.  189;   Hiokey  v.  Chi.  &  Western  Ind. 

667.  R.  R.  Co.,  6  Bradw.  (111.),  172;  Miller 

2  Town  of  Sheboygan  ».  Sheboygan  v.  Long  Island  R.  R.  Co.,  10  Repr. 

&  Fond  du  Lao  R.  R.  Co.,  21  Wis.  197  (U.  S.  Cir.  Ct.,  E.  Dist.  N.  T.). 

667.  Where  it  is  certain,  by  the  case  made, 

'  Town  of  Sheboygan  v.  Sheboygan  that  the  company  are  exceeding  their 

&  Fond  du  Lac  R.  R.  Co.,  21  Wis.  powers  to  the  injury  of  a  party,  and 

667.  a  suitable  case  exists  otherwise  for 

*  Spencer  &  Ward  v.  The  London  such  equitable  interference,  an  injunc- 

&  Birmingham  Railway  Co.,   1  Eng.  tion  will   be    granted:     River    Dun 

R.  W.  &  Canal  Cases,  159;  O'Brien  v.  Nav.  Co.  ».  The  North  Midland  R.  W. 

Xorwioh  &  Worcester  R.  R.  Co.,  17  Co.,  1  Eng.  R.  W.  &  Canal  Cases,  135. 
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chargeable  against  the  state.'  The  case  here  cited  from  24 
Peiinsj-lvariia  State  arose  in  this  wise:  The  Pittsburgh  an^ 
Connellsville  Eailroad  Company  assumed  to  fill  up  and  arcli 
over  one  of  the  locks  of  the  state  canal  at  Pittsburgh,  in  the 
construction  of  their  road,  under  the  pretext  that  such  part  of 
the  canal  had  been  of  no  valuable  use  to  the  state,  and  had  for 
many  years  been  in  a  condition  of  utter  abandonment  and 
desolation.  On  application  of  the  Commonwealth  the  act  was 
enjoined." 

4.  Against  the  company,  to  prevent  abuse  of  corporate  power. 
— Although  a  subscriber  to  the  capital  stock  of  a  private  cor- 
poration may,  by  injunction  prosecuted  against  the  company  of 
whicli  he  is  a  member,  prevent  the  diversion  of  the  funds  of  the 
company  to  a  different  purpose  than  the  one  contemplated  by 
the   organization  and  the  law,'  yet,  to  do  so,  the  application 

al.,  V.  Manchester  &  Leeds  R.W.  Co., 
1  Eng.  R.  W.  &  Canal  Cases,  436. 
Where  the  injunction  is  dissolved 
upon  the  defendants  paying  into 
court,  as  security,  the  amount  of 
damages,  and  thereupon  they  obstruct 
the  highway,  they  are  liable  for  in- 
terest on  such  amount  from  the  dis- 
solution of  the  injunctionn  Carpenter 
V.  Easton  &  Amboy  R.  R.  Co.,  28  N. 
J.  Ch.  390,  14  Am.  Ry.  Rep.  195. 
The  proceeding  is  controlled  by  the 
law  officer  of  the  state,  though  insti- 
tuted on  behalf  of  private  parties: 
People  ».  Cent.  Cross-town  R.  R.  Co., 
21  Hun,  476. 

2  In  this  case  the  Supreme  Court  of 
Pennsylvania  say,  Lowkib,  J.; 
"  When  railway  companies  or  indi- 
viduals exceed  their  statutory  powers 
in  dealing  with  other  people's  proper- 
ty, no  question  of  damages  is  raised 
when  an  injunction  is  applied  for;  but 
simply  one  of  the  invasion  of  a  right." 
Thus  the  court  responded  to  the  ob- 
jection of  the  railroad  company  that 
the  damage  was  not  irreparable. 

'hook&i,  Ex  parte,  18  Ark.  338; 
Miss.,  Ouachita*  Red  River  R.  R.  Co! 
V.  Cross,  20  Ark.  443;  Stevens  ».  The 


'  Atty.  Genl.  v.  Metropolitan  R.  R. 
Co.,  125  Mass.  515;  Atty.  Genl.  v. 
Del.  &  B.  B.  R.  R.  Co.,  12  C.  B. 
Green,  1,631;  Atty.  Genl.  v.  Lombard 
&  S.  Sts.  Pass.  R.  R.  Co.,  10  Phil.  352; 
Commonwealth  v.  Pittsburgh  &  Con- 
nellsville R.  R.  Co.,  24  Penn.  St.  (12 
Harris),  159.  And  see  also,  Kemp  ». 
The  London  &  Brighton  R.  W.  Co.,  1 
Eng.  R.  W.  &  Canal  Cases,  495; 
Playfair  v.  Birmingham,  Bristol  & 
Thames  Junction  R.  W.  Co.,  1  Eng. 
R.  W.  &  Canal  Cases,  641;  Bell  v. 
The  Hull  and  Selby  R.  W.  Co.,  1 
Eng.  R.  W.  &  Canal  Cases,  616.  But 
in  England,  where  the  application  is 
on  the  relation  of  private  persons, 
after  acquiescence  on  their  part  until 
the  erections  are  partly  made,  and 
where  the  applicatioH  involves  dis- 
puted legal  rights  of  the  company, 
a  removal  of  obstructions  already 
made  will  not  be  ordered,  nor  future 
work  enjoined,  if  the  company  put 
themselves  under  agreement  and  rule 
to' comply  with  subsequent  final  orders 
of  the  court  in  that  respect;  and  the 
final  hearing  in  equity  will  be  stayed 
to  await  a  trial  of  the  legal  right  at 
law:    Atty.  Genl.,  ex  rel.  Fawcett  et 
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must  be  timely.  He  may  not  sleep  upon  his  rights  for  an  in- 
definite time,  till  interests  have  vested  or  work  progressed  of  an 
exceptionable  character,  and  then  apply  for  equitable  relief  therein.* 
Nor  can  he  stand  by  and  Acquiesce  in  such  diversion  of  the 
enterprise  until  sued  for  his  own  subscription  to  the  stock,  and 
then  successfully  plead  such  misdirection  of  the  enterprise  as  a 
defense  to  the  action.''  To  enable  a  stockholder  to  have  the 
benefit  of  an  injunction  to  restrain  the  violation^of,  or  departure 
from,  the  original  objects  of  the  charter  of  the  company,  he  must 
show  himself  to  have  been  diligent  in  the  prompt  use  of  all  the 
means  in  his  power  to  prevent  such  departure;  and  may  not 
wait  until  the  mischief  is  mainly  consummated,  and  extensive  ex- 
penditures made  by  the  company,  before  calling  on  a  court  of 
equity  for  relief.' 

But  although  an  injunction  will  lie,  at  the  suit  of  a  stockholder, 
to  prevent  the  diversion  of  the  corporate  enterprise  to  a  different 
purpose  than  that  contemplated  by  the  charter,  to  the  injury 
thereby  of  his  corporate  interests,  yet  it  will  not  lie  to  prevent  a 
measure  for  the  reason  that  its  consummation  will  be  injurious 
to  other  interests  of  such  stockholders;  and  more  especially  so, 
where  the  measure  contemplated  is  in  accordance  with  the  spirit 
of  the  enterprise.*  Hence,  where  the  injury  alleged  is,  as  was 
the  case  in  the  reference  just  cited,  that  the  terminus  of  the  road 
is  about  to  be  extended  through  a  city  to  a  navigable  river 
botmding  the  same,  instead  of  making  the  terminus  in  the  city, 
to  the  disadvantage  of  complainant,  an  injunction  will  be 
denied.' 

And  an  injunction  will  not  lie,  at  the  suit  of  a  stockholder,  to 
restrain  a  railroad  corporation  from  engaging  in  extended  or 

Rutland   &  Burlington  R.    E.    Co.,  111.  220., 

29  Vt.  (3  Williams),  545;  Rogers  v.  '  Chapman   and  Harkness  v.  The 

Lafayette  Agr.  Works,  52  Ind.  296.  Mad  River  and  Lake  Erie  R.  R.  Co., 

'Booker,  Ea;  parte,  18  Ark.   338;  &  The  Sandusky  City  &  Ind.  R.  R.  Co., 

Doane    v.    Treasurer   of  Pickaway,  6  Ohio  St.  119;  Cozart  v.  Ga.  R.  E.  & 

Wright's  (Ohio)  R.  752.  Bkg.  Co.,  54  Ga.  379;   Chetlain  v. 

^Booker,  Ex  parte,  18    Ark.  338;  Rep.  Life  Ins.  Co.,  sitpj'rt. 

Witter  V.  Miss.,  Ouachita  &  Red  River  *  Baltimore  &  Ohio   R.  R.  Co.   v. 

R.   R.   Co.,   20  Ark.   463;    Memphis  City  of  Wheeling,  18  Gratt.  40. 

Branch  R.  R.  Co.  v.  Sullivan,  57  Ga.  ^  Baltimore  &  Ohio  R.  R.  Co.    v. 

240;  Payson  v.  Stoever,  2  Dill.  427;  City  of  Wheeling,  13  Gratt.  40. 
Chetlain  v.  Republic  Life  Ins.  Co.,  86 
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enlarged  enterprises  of  the  same  kind,  but  other  than  that  con- 
templated by  the  original  charter,  if  such  charter,  or  the  general 
law  governing  the  same,  permit  amendments  or  alterations 
thereof  by  legislative  ena,ctment,  and  such  new  or  enlarged 
enterprise  be  sanctioned  by  a  legislative  act,  and  by  a  vote  of  a 
,  majority  of  the  stockholders  of  such  railroad  company.'  The 
case  is  different  from  that  relation  which  arises  from  an  agree- 
ment to  take  and  pay  for  stock,  and  the  character  of  the  enter, 
prise  is  materially  changed  after  making,  and  before  payment  of, 
the  subscription.  The  latter  relation  rests  on  a  merely  executory 
agreement,  whereas  the  relation  of  one  who  is  a  full  stockholder 
makes  him  one  of  the  corporate  body  which  does  the  act  comr 
plained  of,  and  which  act,  as  one  of  such  body,  he  is  himself 
privy  to,  and  is  bound  by,  as  one  of  the  members.  For  whoever 
becomes  a  member  of  such  a  corporation  aggregate,  agrees,  by 
necessary  implication,  that  he  will  be  bound  by  the  action  of  the 
majority  in  relation  to  whatever  comes  within  the  scope  of  the 
charter  powers,  or  may  be  brought  within  the  same  by  amend- 
ments, when  such  are  allowed  by  the  law  of  the  original  charter, 
or  a  general  law  in  force  at  its  adoption  or  acceptance.'' 

5.  Against  the  company,  to  prevent  private  nuisance. — A  cor- 
poration chartered  to  baild  a  railroad  for  the  accommodation  of 
the  public,  can  not  transfer  its  franchise  to  a  private  party,  so  as 
to  enable  him  to  build  a  railroad  exclusively  for  his  own  private 
use."  And  if,  under  such  color  of  authority,  a  private  individual, 
assuming  to  erect  and  operate  a  railroad  for  his  own  exclusive  use 
and  benefit,  do  unauthorized  acts,  amounting  to  a  nuisance,  to  a 
person's  dwelling,  by  continuously  interrupting  his  egress  and 
ingress  to  his  premises,  or  other  acts  of  annoyance,  ec[uity  will 
inhibit  the  same  by  perpetual  injunction,  at  the  suit  of  the  in- 
jured party.*    And,  generally,  a  bill  for  an  injunction  to  prevent 

'  Durf'ee  V.   Old   Colony  and  Fall  ».  Chapman,  38  Conn.  56. 

Eiver  R.  R.  Co.,  5  Allen,  230.  » Stewart   and    Foltz's   Appeal,   56 

'  Durfee   V.   Old  Colony  and  Fall  Penn.  St.  413.    See  State  v.  Consoli- 

Eiver  R.   R.  Co.,  5  Allen,  230,  243,  dation  Coal  Co.,  46  Md.  1;  Atlantic& 

245.    See  Black  v.  Del.  &  R.  Canal  Pac.  Tel.  Co.  v.  Un.  Pac.  Ry.  Co.,  1 

Co.,  7  C.  B.  Green,  130;  S.  C.  9  Id.  McOrary,  541;  S.  C.  1  Fed.  Repr.  745. 

455;  Rogers  ®.  Lafayette  Agr.  Works,  'Stewart's   Appeal,    supra.     And 

52  Ind.   296;   Hedges  ».  Paquett,    3  without  prejudice  to  such  injunction, 

Oreg.  77 J  New  Haven  &  D.  R.  R.  Co.  an  action  of  trespass  will  also  lie:  lb. 
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a  nuisance  may  be  maintained  by  any  person  suffering  special 
damage.* 

The  charter  of  a  corporation  will  not  be  construed  to  author- 
ize the  creation  of  a  nuisance.^ 

6.  Against  the  company,  to  prevent  taking  or  using  right  of 
way. — In  Wisconsin  the  ruling  is,  under  the  act  of  May  10, 
1858,  that  an  injunction  will  lie  to  prevent  the  taking  of  perma- 
nent possession  of  railroad  right  of  way  grounds,  where  it  is 
made  to  appear  that  the  company  is  about  to,  or  threatens  to, 
take  permanent  possession  without  first  causing  the  amount  of 
compensation  to  be  legally  ascertained,  and  without  making  pay- 
ment for  the  same;'   but  not  upon  the  bare  allegation  that  no 


'Pettia  V.  Johnson,  56  Ind.  139; 
Hickey  v.  Chi.  &  Wesbern  Ind.  R.  R. 
Co.,  6  Bradw.  (111.),  172; Millers. Long 
Island  R.  R.  Co.,  10  Repr.  197  (U.  S. 
Cir.  Ct.,  E.  Dist.  N.  T.).  See,  as  to 
joinder  of  parties  injured  in  one  suit 
as  complainants,  Cadigan  v.  Brown, 
120  Mass.  493. 

*  Northwestern  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659;  Bahcock  v. 
N.  J.  Stock  Yards  Co.,  5  C.  E.  Green, 
296. 

'  Shepardson  v.  Milw.  &  Beloit  R. 
R.  Co.,  6  Wis.  612;  Powers  v.  Bears, 
12  "Wis.  222;  Bohlman  v.  The  Green 
Bay  &  Lake  Pepin  R.  W.  Co.,  30  Wis. 
105;  Diedrichs  v.  The  Northwestern 
Union  R.  W.  Co.,  33  Wis.  219;  Bohl- 
man V.  Green  Bay  &  Minn.  Ey.  Co.,  40 
Wis.  157, 13  Am.  Ry.  Rep.  421;  Hen- 
derson V.  N.  Y.  Cent.  R.  R.  Co.,  78  N. 
Y.  423;  Holberfc  v.  St.  Louis,  Kansas 
City  &  Northern  R.  R.  Co.,  45  la.  23; 
Evans  ».  Mo.,  la.  &  Neb.  Ry.  Co.,  64 
Mo.  453;  Northern  Pac.  R.  R.  Co.  v. 
St.  Paul,  M.  &  M.  Ry.  Co.,  1  McCra- 
ry,  302;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas. 
12.  And  see  Redman  ».  Philadelphia, 
Marlton  &  Medford  R.  R.  Co.,  33  N. 
J.  Eq.  165;  S.  C.  1  Am.  &  Eng.  R.  R. 
Cas.  1;  Northern  Pac.  R.  R.  Co.  v. 
Barnesville  &  M.  R.  R.  Co.,  1  Am.  & 
Eng.  R.  R.  Cas.  8.    But  an  injunction 


will  not  lie  to  restrain  the  company 
from  the  use  or  occupancy  of  a  right  of 
way  already  in  its  possession,  where 
the  possession  is  by  permission,  express 
or  implied,  of  the  owner:  Bohlman  v. 
Green  Bay  &  Lake  Pepin  R.  W.  Co., 
supra;  Northern  Pacific  R.  R.  Co.  v. 
Barnesville  &  Moorhead  R.  R.  Co.,  1 
Am.  &  Eng.  R.  R.  Cas.  8  (U.  S.  Cir. 
Ct.,  Dist.  Minn.,  1880).  The  charter 
of  the  Northern  Pacific  R.  R.  Co., 
granted  by  Congress,  confers  the 
power  to  enter  upon  land  before 
making  compensation;  and  it  is  held 
such  power  does  not  conflict  with  the 
Constitution  of  the  United  States:  N. 
P.  R.  R.  Co.  •».  B.  &  M.  R.  R.  Co.,  su- 
pra. It  does  not  exempt  the  company, 
however,  from  the  operation  of  the 
laws  of  eminent  domain,  when  invoked 
by  other  companies  to  condemn  a  cross- 
ing over  its  road:  Northern  Pac.  R. 
R.  Co.  V.  St.  Piiul,  Minneapolis  &  Man- 
itoba Ry.  Co.,  1  McCrary,  302;  S.  C. 
1  Am.  &  Eng.  R.  R.  Cas.  12.  The 
remedy  is  available  against  any  one  in 
possession,  claiming  under  the  compa- 
ny making  the  entry:  Urury  ».  Mid- 
land R.  R.  Co.,  127  Mass.  571;  West- 
ern Penn.  R.  R.  Co.  ■».  Johnston,  59 
Penn.  St.  290;  Gilman  v.  Sheboygan 
&  Fond  du  Lac  R.  R.  Co.,  40  Wis.  653. 
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compensation  for  the  right  of  way  lias  been  made.'  Payment 
for  the  right  of  way  is,  in  Wisconsin,  a  condition  precedent  to 
the  permanent  use  thereof.^ 

But  although  an  injunction  is  allowed  by  the  statute,  at  the 
suit  of  the  landholder,  to  restrain  the  company  from  using  the 
right  of  way  until  paid  for,  under  ordinary  circumstances,  yet 
it  will  not  be  awarded  where  the  granting  of  the  same  will  be 
against  good  conscience,  as  wliere  the  party  has  himself  invited 
the  doing  of  the  act  of  which  he  complains/  Thus,  where  a 
railroad  company  changed  the  location  of  its  road,  and  placed 
the  same  on  a  landholder's  premises  at  his  own  request,  and 
under  promise  of  giving  the  right  of  way,  in  such  case  the 
writ  will  not  be  allowed.*  Or  where  the  landholder  sells  the 
right  of  way  to  the  company,  and  permits  its  taking  and  appro- 
ted  to  pay  the  compensation  found 
due  by  the  court,  on  an  application  for 
an  injunction,  and  retain  possession 
of  the  land :  Henderson  v.  N.  T.  Cent. 
R.  R.  Co.,  supra. 

"  Pettibone  v.  The  La  Crosse  &  Mil. 
R.  R.  Co.,  14  Wis.  443;  Atty.  Genl. 
V.  Del.  &  B.  B.  R.  R.  Co.,  12  C.  E. 
Green,  1;  Meredith  v.  Sayre,  5  Stew. 
(N.  J.),  557;  Jefferson  &  L.  P.  R.  R. 
Co.  V.  --City  of  New  Orleans,  31  La. 
Ann.  478;  Cape  Girardeau  &  B.  M.  G. 
Road  V.  Renfroe,  68  Mo.  265.  But  see 
Murdock  v.  Prospect  Park  &  Coney 
Island  R.  R.  Co.,  73  N.  Y.  579.  Nor, 
where  the  railroad  company  has  en- 
tered with  the  consent  of  the  devisee 
for  life  and  the  trustee  in  possession, 
after  making  compensation  to  them, 
and  has  nearly  completed  construc- 
tion, will  an  injunction  be  granted  to 
complainants  claiming  to  be  remain- 
der men:  Lanterman  v.  Blairstown 
Ry.  Co.,  28  N.  J.  Ch.  1,  14  Am.  Rv 
Rep.  1. 

'Pettibone  v.  The  La  Crosse  &  Mil 
R.  R.  Co.,  14  Wis.  443.  But  a  parol 
license,  granted  by  one  raUroad  com- 
pany to  another,  allowing  the  latter  to 
enter  upon  the  right  of  way  of  the  for- 
mer and  construct  a  crossing,  is  revo- 


'  Diedrichs    v.    The    Northwestern 
Union  R.  W.  Co.,  83  Wis.  219.^ 

'  Lee  ».  The  Northwestern  Union  R. 
W.  Co.,  33  Wis.  222,  224.  But  it  ia  held 
by  the  U.  S.  Cnrcuit  Court  for  the  Dis- 
trict of  Minnesota,  that  where  a  prompt 
assessment  of  damages  can  not  proba- 
bly be  had,  and  where  the  right  of  com- 
plainant to  such  damages  is  disputed 
and  doubtful,  a  court  of  chancery  may 
require  a  bond  to  be  given,  and  allow 
the  construction  to  go  on.  This  is 
done  as  within  the  ordinary  powers  of 
a  court  of  chancery,  which  are  admin- 
istered by  the  federal  courts  (they  hold, 
in  this  case,)  irrespective  of  local  laws 
and  state  practice:  Northern  Pacific 
R.  R.  Co.  V.  St.  Paul,  Minneapolis  & 
Manitoba  Ry.  Co.,  2  McCrary,  260; 
S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  15; 
Cairo  &  P.  R.  R.  Co.  v.  Turner,  31 
Ark.  494;  Curtis  v.  St.  Paul,  Stillwater 
&  Taylor's  Falls  R.  R.  Co.,  21  Minn. 
497.  Upon  failure  to  pay  the  bond, 
an  injunction  should  be  granted: 
Cairo  &  P.  R.  R.  Co.  v.  Turner.  And 
so,  where  a  stay  of  execution  is  agreed 
to,  upon  failure  to  pay  at  the  expira- 
tion of  the  time,  an  injunction  may 
be  granted:  Irish  v.  Burlington  &  S. 
W.  R.  R.  Co.,  44  la.  380.  In  New 
York  the  company  has  been  permit- 
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prlatirig  the  lands  under  promise  of  payment,  and  the  company 
tails  to  pay,  the  remedy  by  injunction  under  the  statute  is  not 
available.  It  is  only  allowable  when  the  taking  and  appropria- 
tion has  been  without  the  consent  of  the  owner,  as,  for  in- 
stance, under  the  right  of  eminent  domain.' 

If  the  taking  has  occurred  without  either  the  consent  of  the 
owner  or  by  the  right  of  eminent  domain,  it  is  wrongful,  and  in 
VVisconsin  an  action  for  damages  will  lie."  But  an  injunction 
will  not  lie,  under  the  statute,  for  non-payment  of  a  judgment 
in  trespass.'  And  trespass  will  not  lie  against  the  company  for 
entering  upon  lands  which  have  been  condemned  under  the  stat- 
ute, and  paid  for  by  the  company,  as  its  right  of  way.  When 
the  action  would  not  lie  against  the  company,  it  will  not  lie 
against  the  agent  of  the  company.* 

Where,  by  an  agreement  with  the  grantees  of  a  mortgagor  of 
land,  made  subsequent  to  the  mortgage,  a  railroad  company  had 
acquired  the  right  to  construct  approaches  to  their  tunnel  over 
the  mortgaged  land,  and  railroad  tracks  thereon,  without  mak- 
ing compensation  therefor,  it  was  held  that  the  court  would  not 
inquire  into  the  right  of  the  company,  on  a  petition  by  a  re- 
ceiver appointed  under  foreclosure  proceedings,  for  an  injunction 
to  restrain  the  company  from  using  the  land,  and  where  the 
respondents  were  not  made  parties  to  the  bill  to  foreclose.'  Un- 
der the  circumstances  of  the  case,  the  mortgagee  was  held  not 
estopped  by  acquiescence."  The  work  was  allowed  to  go  on,  un- 
der conditions  for  securing  payment.' 

cable:    N.  P.  E.  R.  Co.  v.  B.  &  M.  v.  Bay  City  Bridge  Co.,  Id.  453. 

R.  R.  Co.,  supra.  'Andrews  e.  Farmers'  Loan  &  Trust 

1  Vilas  V.  The  Mil.  &  Miss.  R.  R.  Co.  and  another,  22  Wis.  288,  292.  In 

Co.,   15  Wis.  233;    Pettibone    v.  La  Iowa,  however,  an  injunction  will  lie 

Crosse  &  Mil.  R.  R.  Co.,  14  Wis.  443.  to  restrain  the  company  or  its  lessee 

In  England  a  judgment  must  first  be  from  continuing  to  operate  its  road  af- 

obtained:  Latimer  v.  Aylesbury  &  B.  ter  an  award  of  damages  under  the 

Ry.  Co.,  Law  Rep.  9  Ch.  Div.  385.  statute,  until  the  damages  are  paid: 

But  an  agreement  for  a  stay  of  execu-  Hibbs  v.   Chicago  &  S.  W.-  Ry.  Co., 

tion  will  not  have  that  efifect:   Irish  v.  supra. 

B.  &  S.  W.  R.  R.  Co.,  supra.  *  Burns  v.  Dodge,  9  Wis.  458. 

'  Pomeroy  v.  Chicago  &  Mil.  R.  R.  ^  Coe  v.  New  Jersey  Midland  Ry. 

Co.,  16  Wis.  640;  Loop  v.  Chamber-  Co.,  28  N.  J.  Ch.   27,   14  Am.  Ry. 

lain,  20  ViTis.  135.     And  see  Hibbs  v.  Rep.  5. 

Chicago  &  Southwestern  Ry.  Co.,  39  'Ibid. 

la  340;  Harlow  v.  Marquette,  H.  &  0.  '  Hid. 
E.   2.  Co.,  41  Mich.  306;    Maxwell 
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The  writ  of  injunction  will  not  be  awarded,  in  Wisconsin,  to 
restrain  a  railroad  corporation  from  entering  and  erecting  its 
railroad  upon  the  line  located  through  the  lands  of  a  person, 
upon  the  mere,  allegation  that  no  compensation  has  been  made 
therefor,  although  damages  are  alleged  to  have  been  assessed  at 
the  instance  of  the  company.  To  enable  the  landowner  to  avail 
himself  of  suCh  remedy,  he  must  aver  and  show  that  the  com- 
pany threaten  to  take  permanent  possession  thereof  without  pay- 
ing for  the  same.'  If,  however,  such  averments  be  made  as  show  . 
that  the  company  threatens  to,  or  is  about  to,  take  permanent 
possesision  without  having,  in  some  manner,  by  legal  means, 
caused  the  amount  to  be  paid  to  be  determined  upon,  and  with- 
out tender  or  payment  of  the  same,  an  injunction  in  Wisconsin 
will  lie."  Likewise,  if  the  company  are  proceeding  to  assess  or 
take  land  for  the  right  of  way,  or  other  railroad  uses,  in  a  man- 
ner unauthorized  by  the  statute,  or  without  complying  with  the 
requirements  thereof,  an  injunction  will  be  awarded  to  restrain 
it  from  thus  violating  the  rights  of  the  landholder.  As,  for 
instance,  if  the  taking  be  allowable  only  after  the  passage  of  a 
resolution  of  the  board  of  directors  declaring  the  same  necessary 
for  the  purposes  designated  in  the  statute,  and  no  such  resolu- 
tion be  passed,  of,  being  passed,  its  passage  is  by  too  small  a 
number  of  directors  to  form  a  quorum,  the  taking  will  be  en- 
joined.' But,  by  the  act  of  Wisconsin  of  1861,  the  right  to 
inaugurate  proceedings ,  to  assess  damages^  where  a  railroad 
company  appropriates  property  for  its  right  of  way  without 
making  compensation,  and  without  causing  an  assessment,  is 
conferred  upon  the  property  holder,  and  the  statutory  right  to 
an  injunction  restraining  the  company  from  the  use  of  the 
road  until  payment,  is  limited  to  cases  where  assessments 
have  been  made  and  there  is  default  in  payment.  Under  the 
prior  law,  the  right  to  set  assessment  proceedings  on  foot  was 
confined  to  the  company;  and  for  proceeding  to  occupy  perma- 
nently without  doing  so,  or  if  an  assessment  was  made,  and  the 

iDiedrichs  v.  The  Northwestern TJn-  Creek  Coal  &  Iron  Co.,  37  Md.  537. 

ion  R.  W.  Co.,  33  Wis.  219,  221.  » Stringham  r.  The  Oshkosh  &  Miss. 

'^  Diedrichs  ».  The  Northwestern  Un-  R.  R.  Co.,  33  "Wis.  471;    Boston    & 

ionR.  W.  Co.,  33  Wis.  219,  221;  Bohl-  Lowell  R.  R.  Co.  v.  Salem  &  L.  R.  R. 

man  v.  Green  Bay  &  Lake  Pepin  Ry.  Co.,  2  Gray,  1;  Jersey  City  Gas  Co.  v. 

Co.,  30  Wis.  105.    And  so  in  Mary-  Dwight,  2  Stew.  (N.  J.),  242. 
land:  New  Cent.  Coal  Co.  v.  George's 
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company  was  proceeding  to  occupy  without  paying  the  same,  an 
injunction  lay.  But,  as  modified,  the  statute  now  gives  the  in- 
junction only  for  omitting  to  pay  the  assessment,  to  cause  the 
making  of  which  both  parties  now  have  the  power.' 

In  Maine,  an  injunction  to  restrain  a  railroad  company  from 
the  use  of  its  right  of  way,  on  the  ground  of  non-payment  of 
the  judgment  for  damages  assessed  for  such  right  of  way  by  the 
court  of  county  commissioners,  will  be  denied,  by  analogy  to 
the  statute  of  lilnitations,  if  six  years  have  ejapsed  since  the 
rendition  of  the  judgment,  such  commissioners  conrt  not  being 
a  court  of  record,  and  the  limitation  of  actions  in  said  state  be- 
ing, by  statute,  six  years  upon  all  judgments  not  of  a  court  of 
record.  The  court  say:  "If  the  plaintiff  could  not  recover,  in 
a  suit  on  his  claim,  he  can  not  have  this  summary  remedy  by 
injunction.  His  legal  right  to  the  payment  of  damages,  and  to 
enlbrce  that  right  at  law,  must  be  shown."" 

Nor  will  an  injunction  lie,  under  the  statute  of  Maine,  to 
restrain  the  use  of  a  right  of  way  by  a  railroad  company,  at  the 
suit  of  the  assignee  of  the  claim  and  judgment  for  damages 
awarded  to  the  landholder  for  the  same.  The  language  of  the 
statute  is  not  broad  enough  to  cover  the  case  of  an  assignee  of 
the  money  awarded.  The  Supreme  Judicial  Court  of  Maine, 
Applbton,  Chief  Justice,  say:  "The  rights  of  the  owner  of  the 
land  taken  are  to  be  protected  by  the  proceedings  in  equity. 
The  bill  is  to  be  filed  by  the  one  owning  the  estate  used  and 
occupied.  The  injunction  is  against  the  use  and  occupation  of 
Ats  land  taken.  *  *  The  redress  l3y  injunction  is  given  to  the. 
owner  of  the  estate  used  and  occupied,  and  to  no  one  else."  If 
the  assessment  money  be  not  paid  or  secured,  as  required  by  the 
statute,  it  is  the  owner  of  the  land  over  which  the  right  of  way 
is  taken,  and  no  one  else,  who  may  maintain  such  proceeding." 

'  Andrews  v.  Farmers'  Loan  &  Trust  way,  after  demand  of  payment  there- 
Co.  and  another,  22  Wis.  288.  of,  no  injunction  would  lie  merely  for 

'  Mooers  ».  The  Kennebec  &  Portland  non-payment,  unless  it  was  shown 
E.  R.  Co.,  58  Maine,  279,  281.  But  that  such  demand  had  been  made 
see  Gilman  v.  Sheboygan  &  Fond  du  more  than  thirty  days  before  the  mak- 
Lac  R.  R.  Co.,  40  Wis.- 653,  13  Am.  ing  of  the  appUcation  for  allowance 
Ry.  Rep.  468.  It  is  also  held  in  this  of  the  writ:  lb.  282. 
case,  that  as  the  statute  allows  the  'Illsley«.  The  Portland  and  Roches- 
railroad  company  thirty  days  to  pay  ter  R.  R.  Co.,  56  Maine,  531,  537. 
the  damages  assessed  for  its  right  of 


754  T0E   LAW   OF    EAILWAYS. 

And  a  railroad  company  entering  into  premises  of  a  land,- 
owner  for  the  construction  of  its  road,  under  a  license  from  such 
landholder,  and  afterward  violating  the  terms  thereof,  will  be 
enjoined  from  continuing  to  construct  and  complete  the  road 
through  such  premises  other  than  in  conformity  to  the  terms  of 
the  license,  or  else  until  payment  of  the  damages  for  the  right 
of  way  be  made  or  secured.' 

An  injunction  will  not  lie  to  restrain  the  construction  of  a  rail- 
road on  trestle  work  in  a  public  street,  on  the  application  of  an 
abutting  landholder,  upon  the  bare  allegation  in  the  bill  that  the 
construction  will  work  an  irreparable  injury,  without  any  show- 
ing or  averment  as  to  how  or  in  what  manner  it  will  be  irrepa- 
rable. Such  works  are  easily  moved, if  wrongful,  and  the  injury, 
if  any,  will  be  thereby  repaired ;  but  before  relief  in  equity  will  be 
given,  either  preventive  or  remedial,  the  rights  of  the  parties 
should  be  tried  and  determined  at  law.'' 

Under  the  act  of  the  Wisconsin  assembly  of  May  10,  1858, 
if  a  railroad  corporation  take  land  for  its  right  of  way,  depot 
grounds,  or  other  railroad  purposes,  and  appropriate  the  same  to 
its  use  for  the  space  of  six  months  without  making  just  compen- 
sation therefor,  the  landholder  is  entitled  to  an  injunction 
restraining  the  company  from  the  use  of  such  lands  until 
compensation  therefor  be  made  to  those  entitled  to  receive  the 
same,  and  until  the  payment  also  of  the  costs  of  such  injunction 
proceeding.' 

7.  Against  the  company,  to  prevent  suit  for  capital  stock. 
— If,  by  consolidation  of  a  railroad  company  with  another  com- 

iTJnangst's  Appeal,    55  Penn.    St.  which  remain  unprovided  for;  but  the 

128;  Evansville,  H.  &  N.  R.  R.  Co.  v.  injunction  will  be  sustained  until  com- 

Grady,  6  Bush,  144.  pliance  on  the  part  of  the  company 

'  Schurmeier    v.  The   St.    Paul   &  with  the  law  requiring  compensation 

Pacific  R.  R.  Co.,  8  Minn.  113;  Whit-  to  be  made  for  the  land  taken  and 

man  v.  The  St.  Paul  &  Pacific  R.  R.  damages:    Davis  v.  L.   &  M.  R.  R. 

Co.  and  another,  8  Minn.  116.  Co.,    supra.      Open     possession   by 

2  Davis  V.  The  La  Crosse  &    Mil .  a  railroad  company  of   its    right    of 

R.R.  Co.andanother,12Wis.  16;rord  way  is  sufficient  evidence  of  title  to 

V.  Chicago  &  N.  Western  R.  R.  Co.,  sustain  an  injunction  to  prevent  inter- 

14  Wis.  609.    A  judgment  rendered  ference  therewith  by  another  company 

against  the  company  for  the  damages  without  its  consent:    Northern  Pacific 

in  such  proceeding  for  an  injunction,  R.  R.  Co.  v.  St.  Paul,  Minneapolis  & 

will  not  be  permitted  to  stand  where  Manitoba  Ry.  Co.,   1  McCraiv  302» 

there  are  liens  against  the  land  taken  S.  C.  1  Am.  &  Eng.  R.  R.  Gas.  12 
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pany,  sucli  radical  and  fundamental  change  is  made  in  the 
enterprise  as  to  make  it  entirely  a  different  one  than  the  one 
contemplated  by  the  .original  organization  to  which  subscriptions 
have  been  made,  the  effect  thereof  is  to  wholly  release  subscribers 
from  liability  to  pay  subscriptions,  whether  the  same  be  in  the 
shape  of  subscriptions  proper  as  to  form,  or  of  separate  obli- 
gations; and  in  such  case,  if  an  effort  is  made  at  enforcement 
thereof,  relief  against  the  same  will  be  afforded  by  injunction.' 

Where  a  subscription  to  the  capital  stock  of  a  corporation  has 
been  illegally  and  unauthorizedly  made  by  a  county,  an  assess- 
ment of  taxes  to  pay  the  same  is  invalid  in  law.^  And  although 
a  sale  of  land  so  assessed  by  the  tax  collector  for  such  tax  will 
be  in  like  manner  illegal  and  void,  yet  a  sale  thereof  will  be  re- 
strained by  injunction,  on  application  of  the  landowner,  on  the 
ground  that  such  sale  will  place  a  cloud  upon  the  title  of  the  own- 
er.' And  though  the  law  allows  a  county  to  subscribe  for  capital 
stock  upon  a  vote  of  the  inhabitants  or  voters  of  the  county,  and 
yet  does  not  expressly  require  notice  of  the  election  to  be  given, 
nevertheless  a  vote  or  election  had  without  notice  will  be  invalid.* 
The  notice  should  conform  in  such  cases  to  those  for  general 
elections." 

An  injunction  will  not  lie  to  restrain  a  railroad  corporation 
from  the  collection  of  capital  stock  upon  the  mere  ground  that 
the  company  are  intending  to  expend  the  money,  when  collected, 
in  the  construction  of  the  work  in  a  couiity  other  than  the  one 
in  which,  by  the  alleged  terms  of  subscription,  it  was  to  be  ex- 
pended, when  in  fact  no  such  terms,  restrictions  or  conditions 
exist  in  the  written  subscription  paper  or  subscription.  The 
writing  itself  is  the  evidence  of  the  contract."  Nor  will  the 
alleged,  or  even  the  actual,  insolvency  of  the  company,  work  a 
release  of  the  subscription,  or  afford  ground  for  an  injunction  to 
restrain  its  collection;  but  on  the  contrary  affords,  in  behalf  of 
creditors,  the  greater  necessity  for  collecting  the  dues  and  re- 
sources of  the  company.' 

» Illinois  Grand  Trunk  E.  R.  Co.  v.  Court,  48  Mo.  390. 

Cook,  Admr.,  29  111.  237,  243.  '  McPike  v.  Pen,  51  Mo.  63. 

"McPike  V.  Pen,  51  Mo.  63.    But  ♦McPike  ».  Pen,  51  Mo.  63. 

if  the  bonds,  being  negotiable,  come  ^  McPike  v.  Pen,  51  Mo.  63. 

into  the  hands  of  innocent  holders  be-  '  Dill  and  others  v.  Wabash  Valley 

fore  maturity,  they  are  valid,  and  will  R.  R.  Co.,  21  111.  91. 

be  enforced:    State  v.  Saline  County  'Dill  and  others  v.  "Wabash  Valley 
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8.  Against  the  company  to  prevent  breach  of  contract  to 
locate  depot. — The  breach  by  a  railroad  company  of  a  contract 
to  locate  its  depot  at  a  particular  place,  in  consideration  of  a 
donation  of  the  right  of  way  and  the  ground  to  locate  such 
depot  on,  is  no  cause  for  equitable  interference,  but  is  a  matter 
for  which  a  remedy  is  plainly  attainable  by  suit  at  law,  as  in 
other  cases  actionable  at  law.'  Such  being  the  law,  a  court  of 
equity,  where  no  other  ground  of  equitable  interference  is 
shown,  will  not  interpose  by  an  injunction  to  prevent  a  rail- 
road company  from  locating  its  depot  elsewhere  than  at  the 
place  contemplated  by  such  contract,  or  to  prevent  a  mere  breach 
of  the  contract  in  that  respect,  but  will  leave  the  party  to  his 
action  at  law  for  damages,  if  any  be  by  such  breach  sustained." 
If  the  company,  in  such  case,  commit  a  breach  of  the  contract, 
by  locating  its  road  elsewhere,  and  still  appropriate  to  its  con- 
tinued use  the  right  of  way  thus  obtained  or  entered  upon,  the 
remedy  of  the  owner  is  by  an  action  for  damages  as  to  the  breach, 
and  by  assessment  and  condemnation  of  the  right  of  way,  as 
to  that  branch  of  the  injury,  under  the  statute.' 

9.  Against  the  company  to  restrain  it  from  constructing 
branches  before  the  main  line. — Where  the  ability  of  a  rail- 
road company  to  construct  its  main  line  is  doubtful,  it  will  be 
restrained,  at  the  suit  of  a  municipality  which  has  subscribed 
for  its  stock  and  issued  bonds  therefor  in  aid  of  the  main  line 
from  wasting  its  means  in  constructing  branch  roads.*  And 
where  the  branch,  when  completed,  will  be  a  complete  user  of 
the  company's  franchise,  and  will  give  it  a  continuous  road 
between  the  termini  named  in  its  charter,  but  not  passing 
through  or  near  the  plaintiff  municipality,  as  the  proposed  main 
line  did,  and  there  is  no  apparent  design  to  continue  the  road 
on  such  main  line,  the  construction  of  the  branch  will  be  re- 

R.  R.  Co.,  21  111.  91;  Henry  e.  Ver-  Wright,  31  Ponn.  St.  387;  Horn  back 

million  &    A.  R.  R.    Co.,  17    Ohio,  v.  Cincinnati  &  Zanesville  R.  R.  Co 

187;   Germantown  Pass.   Ry.   Co.   v.  20  Ohio  St.   81;   Hubbard  v.  Kansas 

Fitter,  60  Penn.  St.  124.  City,  St.  Jos.  &  C.  B.  R.  R.  Co    63 

1  Gallagher  v.  Fayette  County  R.  R.  Mo.  68;  Doe  ».  Leeds  &  Bradford  Rv 
Co.,  38  Penn.  St.  102.  Co.,  16  Q.  B.  796. 

2  Gallagher  v.  Fayette  County  R.  R.         *  Town  of  Platteville  e   Galena  & 
Co.,  38  Penn.  St.  102.  S.  Wis.  R.  R.  Co.,  43  Wis    493    17 

'  Gallagher  r.  Fayette  County  R.R.      Am.  Ry.  Rep.   1.      But   a  railroad 
Co.,  38  Penn.  St.  102.    See  Pusey  v.      company  will  not  be  enjoined  from 
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strained  as  a  "diversion"  of  the  road  from  sucli  municipality, 
within  sec.  23,  ch.  119,  of  the  Wisconsin  laws  of  1872.'  And  if, 
pending  an  appeal  from  an  order  against  such  a  diversion,  the 
company  go  on  and  build  the  branch,  the  order  may  neverthe- 
less be  reversed.'"* 

10.  By  the  company  to  prevent  taking  depot  grounds  for 
public  highway. — Although  an  injunction  will  not  lie,  at  the  suit 
of  a  railroad  company,  to  restrain  the  laying  out  and  opening  of 
a  highway  for  mere  irregularity  in  the  proceedings,  when  there 
is  no  want,  of  a  substantial  nature,  of  a  right  to  lay  out  and  open 
the  same,'  yet  an  attempt  to  take  the  grounds  of  the  company 
which  are  necessary  for  its  depot  purposes,  engine  houses,  or 
other  buildings  at  a  station,  for  the  pui^poses  of  an  ordinary  high- 
way, is  unlawful,  and  as  against  the  right  so  to  do,  an  injunction 
will  be  allowed.*  And  a  legislative  grant  to  run  a  highway  across 
the  track  or  tracks  of  a  railroad,  without  compensation,  does  not 
authorize  the  running  of  the  same  through  grounds  acquired 
and  necessary  for  station  purposes,  engine  houses,  turn-tables,  or 
other  necessary  structures  of  the  company,  which  can  not,  as 
highway  and  railroad  crossings  can,  be  used  by  the  public  and 
railroad  company  in  common.^ 

11.  By  the  company  to  restrain  levy  for  taxes. — A  bill  in 
equity  will  lie  to  restrain  the  collection  of  an  illegal  tax,  consti- 
tuting an  apparent  lien."     An  injunction,  however,  does  not  lie 

constructing  a  part  only  of  its  line:  of  Hannibal  v.  Hannibal  &  St.  Jos.  R. 

Aurora  &  Cincinnati  R.  R.  Co.  v.  City  R.  Co.,  49  Mo.  480;  Northern  Cent, 

of   Lawrenceburgh,    56   Ind.   80,    18  Ry.  Co.  u.  City  of  Bait.,  46  Md.  425; 

Am.  Ry.   Rep.  136;  Same  v.  Miller,  City  of  Atlanta  v.  Cent.  R.  R.  &  B. 

Id.  88,  18  Am.  Ry.  Rep.  144.  Co.,  53  Ga.  120.    Moreover,  if  such 

1  Ihid.  grounds  be  improved  by  buildings  al- 

2  Xhid.  ready  erected  thereon,  then  the  taking 
2  Albany,  Northern    R.    R.   Co.   o.  them  for  an  highway  is  prohibited 

Brownell  and  another,  24  N.  Y.  (10  B.  by  statute  in  New  York,  even  in  the 

D.  Smith),  345.  possession  of  a  natural  person,  unless 

*The  Albany  Northern  R.,  R.  Co.  v.  compensation  be  made  therefor:    A. 

Brownell  and  another,  24  N.  Y.  345.  N.  R.  R.  Co.  v.  Brownell,  supra. 

5  Albany   Northern  R.  R.    Co.  v.  « Marquette,  Houghton  &  Ontona- 

Brownell,  24  N.  Y.  345,  351.     See  In  gon  R.  R.  Co.  v.  City  of  Marquette, 

re  City  of  Buffalo,  68  N.  Y.  167;  S.  C.  35  Mich.  504,  16  Am.  Ry.  Rep.  179; 

64  N.  Y.  547;. City  of  Bridgeport  v.  N.  Scofleld  v.  City  of  Lansing;  17  Id.  4^7. 

Y.  &  New  Haven  R.  R.  Co.,  36  Conn.  But  the  collec  ion  of  the  whole  tax 

255;  Danbury  &  Norwalk  R.  R.  Co.  v.  -will  not  be  enjoined  simply  because, 

Town  of  Norwalk,  37  Conn.  109;  Cily  in  determining  the  valuation  of  an 
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to  restrain  a  levy  upon  rolling  stock  for  the  collection  of  a  tax, 
upon, the  mere  allegation  that  the  tax  is  illegal,  and  where  no 
other  valid  ground  for  the  writ  is  alleged.  It  does  not  he  to 
prevent  the  commission  of  a  trespass,  where  neither  insolvency  of 
the  party  committing  the  act  nor  irremediable  mischief  is 
shown.  The  simple  allegation  of  illegality  is  not  enough.'  Nor 
is  it  ground  for  allowing  the  writ  that,  by  the  statute,  rolling 
stock  is  for  some  other  purposes  declared  to  be  real  estate.  Such 
special  status  does  not  necessarily  apply  to  purposes  other  than 
those  contemplated  by  the  statute.     It  is  not  general.'' 


aggregate  property,  exempt  property- 
may  have  been  included  as  a  factor: 
Huck  V.  Chicago  &  Alton  R.  R.  Co., 
86  111.  352,  17  Am.  Ry.  Rep.  419. 
And  the  collection  of  a  tax  against 
one  company,  assessed  upon  its  capital 
stock  in  excess  of  the  value  of  its 
tangible  property,  will  not  be  enjoined 
because  the  stock  of  other  companies 
has  been  found  by  the  board  of  equal- 
ization not  to  exceed  in  value  its 
tangible  property:  Chicago,  Burling- 
ton &  Quincy  R.  R.  Co.  v.  Siders,  88 
111.  320,  21  Am.  Ry.  Rep.  304.  The 
courts  will  not  assume  that,  in  all  cases, 
the.  equalized  value  of  stock  exceeds 
the  assessed  value  of  tangible  property : 
Ihid.  Nor  will  the  collection  be  re- 
strained because  the  superstructure  of 
the  road  (being  of  little  value  aside 
from  the  franchise  to  use  it)  is  included 
in  the  valuation  with  the  franchise, 
nor  for  errors  of  judgment  in  the 
assessors,  or  slight  irregularities:  Ihid; 
Kansas  Pacific  Ry.  Co.  »,  Russell,  8 
Kans.  558,  5  Am.  Ry.  Rep.  232.  To 
warrant  such  injunction,  it  should  ap- 
pear clearly  that  the  assessment  works 
such  injury  as  a  court  of  equity  alone 
is  competent  to  redress :  Ibid;  Parm- 
ley  V.  St.  Louis,  Iron  Mountain  & 
Southern  R.  R.  Co.,  3  Dill.  13;  Oliver 
V.  Memphis  &  L.  R.  R.  R.  Co.,  30 
Ark.  12S'. 

1  Chicago  &  N.  Western  Ry.   Co. 
V.  The  Borough  of  Fort  Howard  and 


another,  21  Wis.  44;  Union  Pac.  R. 
R.  Co.  ».  Lincoln  Co.,  2  DQl.  279; 
Parmley  v.  St.  Louis,  Iron  Mountain 
&  Southern  R.  R.  Co.,  3  Dill.  13; 
State  Railroad  Tax  Cases,  92  U.  S. 
613. 

2  Chicago  &  N.  Western  Ry.  Co. 
V.  The  Borough  of  Port  Howard  and 
another,  21  Wis.  44.  But  an  allega- 
tion that  the  lands  sought  to  be  taxed 
are  necessary  to  the  proper  operation 
of  the  road,  is  a  sufficient  averment 
of  the  user  of  the  lands  for  that  pur- 
pose, so  as  to  show  their  exemption 
within  a  statutory  provision  exempting 
real  estate  "actually  ocoup'.ed  in  the 
exercise  of  its  franchise,  and  necessary 
or  in  use  in  the  proper  operation  of' 
its  road":  M.,  H.  &  0.  R.  R.  Co.  v. 
Marquette,  supra.  It  is  held  in  Ten- 
nessee, that  the  act  of  that  state  of 
1873,  ch.-  44,  prohibiting  the  use  of 
writs  of  certiorari  and  supersedeas  to 
stay  the  collection  of  a  tax,  is  not  un- 
constitutional: Louisville  &  Nashville 
R.  R.  Co.  V.  State,  8  Heisk.  663,  19 
Am.  Ry.  Rep.  107.  Where  the  real 
purpose  of  a  bill  is  to  have  certain 
taxes  declared  illegal,  and  an  injunc- 
tion is  obtained  as  auxiliary  to  the 
decree,  in  an  action  on  the  injunction 
bond,  attorney  fees  can  not  be  re- 
covered :  Carroll  Co. ».  lo  wa  R.  R.  Land 
Co.,  53  la.  685;  S.  C.  6  N.  W.  Repr. 
69,  21  Am.  Ry.  Rep.  173.  The  United 
States  Courts  have  adopted  the  rule 
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12.  By  the  company  to  prevent  multiplicity  of  suits. — Wlien 
there  are  several  suits  pending  in  court,  wlierein  the  same 
person  is  plaintiff,  and  the  snits  are  all  against  the  same  defend- 
ant, involving  a  disputed  question  which  is  one  and  the  same 
in  all  the  suits,  the  court,  if  it  possesses  equity  powers,  may 
enjoin  the  prosecution  of  all  but  one,  until  the  principle  involved 
can  be  settled  at  law.'  Such,  too,  is  the  case  if  the  suits  be  for 
penalties  claimed  under  a  statute.^  And  if  the  court  wherein 
the  several  suits  are  pending  has  not  equity  powers,  then  a  court 
of  original  equity  jurisdiction  may  grant  the  injunction.' 

13.  By  the  company  to  prevent  the  commission  of  a  crime. 
— As  an  injunction  will  not  be  granted  to  restrain  the  com- 
mission of  a  crime,  therefore  one  will  not  be  allowed  to  restrain  the 
former  owner  of  a  right  of  way  from  using  violence  to  prevent  a 
railroad  company  from  exercising  its  rights  in  building  its  road 
within  the  prescribed  limits  of  its  right  of  way,  when  legally 
procure'd  by  the  means  prescribed  by  the  statute.  The  courts 
have  full  power  to  punisl^  crimes,  or  to  prevent  their  commission, 
by  imprisoning  offenders  or  by  binding  them  to  keep  the  peace; 
but  the  civil  process  of  injunction  will  not  lie  in  such  cases. 
The  refusal  of  such  former  owner  to  accept  the  price  does  not 
alter  the  case;  for  when  the  company  have  assessed,  and  deposited 
tlie  money  where  the  law  requires,  its  right  is  complete  over  the 
locus  in  quo,  and  it  must  both  exercise  and  protect  it  as  others 
do  tliem.* 

14.  By  the  company  to  prevent  infringement  of  its  franchises. 
— An  injunction  will  not  be  granted  to  restrain  the  laying  of  a 
pipe  for  transporting  oil,  without  authority,  on  the  bottom  of  a 
navigable  river,  on  land  belonging  to  the  state,  and  underneath 
a  draw-bridge  of  complainant,  or  over  complainant's  track,  under 
and  attachid  to  a  viaduct  at  a  street  crossing,  where  the  pipe  has 

that  no  injunction  will  be  granted  un-  ^  Third  Avenue  R.  R.  Co.  v.  Mayor 

less  that  portion  of  the  tax  appearing  &  Aldermen  of  N.  York  City,  54  N. 

to  be  due  has  been  paid  or  tendered :  Y.  (9  Sickels),  159. 

State  Railroad  Tax  Cases,  92   U.  S.  "  Third  Avenue  &.  R.  Co.  v.  Mayor 

(2  Otto),  575;  Union  Pao.  R.  R.  Co.  ■».  &  Aldermen  of  New  York  City,  supra. ' 

Lincoln  Co.,   2   Dill.  279;    Mobile  &  'Third  Avenue  R.  R.  Co.   v.  The 

Ohio  R.  R.  Co.  V.   Moseley,  52  Miss.  Mayor  &  Aldermen  of  New  York  City, 

127.      See  Pelton  v.   Natl.  Bank,  101  supra. 

U.  S.   143;   Cummings  v.  Same,  Id.  *  Montgomery  &  West  Point  R.  R. 

153.  Co.  V.  Walton,  14  Ala.  207. 
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been  laid  before  the  application  for  the  injunction.'  And  in 
such  case,  where  the  complainant's  franchise  of  carrying  oil  iS 
not  exclusive,  such  acts  are  not  in  contravention  thereof,  espe- 
cially where  it  appears  that  the  defendants  intend  to  transport 
their  own  oil  'only.^  Irreparable  injury  should  be  shown  to 
justify  the  granting  of  the  injunction." 

15.  By  the  company  to  restrain  transfer  of  railroad  grant 
lands. — An  injunction  will  not  be  granted  to  restrain  the  doing 
of  an  act  by  the  executive  department  of  a  state  in  its  official 
capacity,  whether  it  proceeds  from  error  of  judgment  or  mis- 
apprehension of  duty.  This  rale  applies  both  to  merely  minis- 
terial acts,  and  to  those  involving  the  exercise  of  a  discretion,  and 
whether  it  arises  out  of  the  constitution  or  a  legislative  enact- 
ment.* Thus  where  it  is  claimed  that  railroad  grant  lands,  the 
legal  title  to  which,  is  in  the  state,  equitably  belong  to  the 
plaintiff^  upon  the  payment  of  certain  claims  for  construction, 
and  that  the  governor  in  his  official  capacity  is  about  to  sell  and 
convey  the  same,  sucli  transfer  will  not  be  restrained.'  Nor  in 
such  case  will  the  court  retain  jurisdiction  as  to  the  other 
defendants,  contractors  for  the  construction  of  a  railroad  over 
such  granted  lands,  against  whom  the  plaintiff  has  no  cause  of 
action,  but  seeks  auxiliary  relief  (an  accounting  as  to  their 
claims  for  such  construction)  in  aid  of  his  demand  against  the 
state,  upon  which  the  court  can  make  no  adjudication.* 

16.  By  railway  receiver  to  protect  his  rights  as  such. — When 
a  receiver  has  been  appointed  for  an  insolvent  railroad  corpo- 
ration, and  an  order  of  sequestration  is  made,  placing  the  road, 
property,  rights  and  credits  of  the  company  in  his  hands,  sub- 
ject to  the  court,  it  is  for  the  benefit  of  all  concerned,  and  one 
or  more  individual  creditors  will  not  thereafter  be  permitted  to 
enforce  their  judgments  or  prosecute  judicial  proceedings  against 
the  company,  or  against  individual  corporators  tliereof,  but  will 
be  restrained  by  injunction  from  so  doing,  on  proper  application 

» United  N.  J.  R.  R.  &  Canal  Co.  i>.  Graff,   27  Minn.   1;    S.  C.   6  N.  W. 

Standard  Oil  Co.,  33  N.  J.  Ch.  123;  S.  Repr.  341,  21  Am.  Ry.  Rep.  419 

C.  1  Am.  &  Bng.  R.  R.  Cas.  33;  Central  =  W.  R.  R.  Co.  v.  DeGrafiF,  supra 

R.  R.  Co.  of  N.  J.  V.  Same,  Id.  127,  'W.  R.  R.  Co.  v.  DeGraff,  supra. 

S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  36.  Ch.  201,  Sp.  Laws  of  1877,  of  Minne- 

•'^"^-  Bota,  do  not  authorize  such  retention  of 

'J^t<^-  the  action:  J6)i. 

*  Western  R.  R.  Co.  of  Minn.  v.  De 
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of  sncli  receiver,  to  the  end  that  all  the  assets  of  the  company 
shall  be  subjected  and  distributed  by  the  court  to  tlie  payment  of 
the  claims,  fro  rata,  of  all  creditors  alike,  subject  only  to  sncli 
.preferences,  priority  or  liens  as  the  court  sh^ll  find  to  be  just  and 
riglit,  if  any  such  there' be/ 

17.  By  tax  payer  to  prevent  illegal  issue  of  bonds  to  railroad 
company. — Where  the  officers  of  a  county,  or  other  municipal 
corporation,  are  about  to  illegally  create  a  liability,  as  for  instance 
the  making  of  an  unauthorized  subscription  to  the  capital  stock 
of  a  railroad,  or  other  private  corporation,  or  are  about  to  issue 
bonds  of  the  municipality  to  pay  such  unauthorized  subscription, 
under  such  semblance  of  authority  as  may  result  in  giving  such 
bonds  validity  in  the  hands  of  innocent  holders,  equity  will 
interpose  and  prevent  it  by  injunction,  on  application  of  a  tax 
payer  of  such  municipality.^ 

18.  Against  directory  to  prevent  breach  of  trust. — Kailroad 
directors  are  trustees  in  law  for  the  incorporators  or  stockholders, 
and  as  such  will  be  enjoined,  at  the  suit  of  a  stockholder  or  stock- 
holders, from  committing  an  intended  breach  or  abuse  of  their 
trust.^  Thus  where  a  newly  elected  directory  are  intending  \to  get 
control  of  a  judgment  existing  in  favor  of  the  company,  with  the 
design  of  improperly  using  the  proceeds  thereof,  or  of  improper 
use  of  the  judgment  itself,  equity,  upon  a  proper  case  made,  will 
interfere  by  injunction  and  preVent  it* 

'  Rankinie  ».  Elliott,  16  N.  Y.  377.  granted  unless  the  municipality  has  a 

2  Allison  and  others  v.  The  Louis-  valid  defense  to  them:  Wilkinson, ». 

ville,  Harrod's  Creek  &  Westport  Ry.  City  of  Peru,  61  Ind.  1.   The  court  will, 

Co.,   9  Bush  (Ky.),  247;  Daviess  Co.  in  a  proper  case,  decree  the  cancellation 

Ct.  e.  Howard,  13  Bush,  101;  Jackson  of  bonds  illegally  issued:    Springport 

Co.   V.  Brush,  77  III.  59;  Wright  v.  n.  Teutonia  Sav.  Bank,  75  N.  T.  397. 

Bishop,  88  111.  302,  21  Am.  Ry.  Rep.  And  if  illegal  in  the  first  place,  a  cur- 

301;   Wellsboroagh  v.  N.  Y.  &  Can.  ative  act  of  the  legislature  will  not 

R.  R.  Co.,  76  K.  Y.  182;    Lawson  «.  remedy  the  illegality,   if  passed  after 

Sohnellen,  33  Wis.  288;    Wagner  v.  theinceptionof  suit  by  such  taxpayer: 

Meety,  69  Mo.  150;  Concord  v.  Ports-  Allison  ».  L.,  H.  C.  &  W.  Ry.  Co., 

mouth  Sav.  Bank,  92  U.  S.  625;  Redd  supra. 

V.  Henry  Co.,  81  Gratt.  695;  Delaware  ^  Fisher  v.  Concord  R.  R.  Co.,  50 

Co.  V.  McClintock,  51  Ind.  325.    The  N.  H.  200;    Northern  R.  R.  Co.  v. 

company  is  not   a  necessary  party:  Concord  R.  R.  Co.,  Id.  175. 

Jager  w.  Doherty,  Blind.  528;  Bittin-  < Fisher  v.   Concord  R.  R.  Co.,  50 

ger  V.  Bell,  65  Ind.  445.     After  the  N.  H.   200;    Northern   R.  R.  Co.   v. 

bonds  are  issued,  no  injunction  will  be  Concord  R.  R.  Co.,  Id.  175. 
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1.  When  a  cause  may  be  removed  on  account  of  citizenship. 
— A  suit  against  a  railroad  corporation,  or  other  corporation, 
brought  in  a  different  state  than  that  wherein  the  corporation  is 
created,  by  a  citizen  or  citizens  of  the  state  in  which  the  suit  is 
brought,  may,  if  the  amountin  controversy  is  of  the  proper  value 
(that  is,  if  of  over  five  hundred  dollars,  exclusive  of  costs),  be  re- 
moved by  such  railroad  corporation  to  the  cii'cuit  court  of  the 
United  States,  under  the  act  of  congress  of  1789.' 


1 1 U.  S.  Stat,  at  Large,  78;  1  Bright- 
ley's  Dig.  U.  S.  Laws,  128,  Sec.  19; 
Hatch  V.  The  Chi.,  Rock  Isl'd  &  Pacific 
R.  R.  Co.,  6  Blatch.  C.  C.  R.,  105; 
S.  C.  1  With's  Corp.  Cas.  79;  Case  of 
The  Sewing  Machine  Companies,  18 
Wall.  553,  575.  The  proviso  of  the 
24th  section  of  the  act  for  the  creation 
and  regulation  of  incorporated  compa- 
nies in  Ohio,  as  amended  March  19, 
1869  (66  Ohio  L.  32),  so  far  as  it  pro- 
vides that  leasinsr,  purchasing  or  op- 
erating a  railroad  in  that  state,  by  a 
railro.id  company  of  another  state, 
shall  be  regarded  as  a  waiver  of  the 
.  right   to  remove  cases  to  the  United 


States   courts,  was    held  unconstitu 
tional  in  Baltimore  &  Ohio  R.  R.  Co 
».  Gary,  28  Ohio  St.  208,  14  Am.  Ry 
Rep.  97.    But  the  contrary  is  the  rul- 
ing in  Virginia:    Same  v.  Wightman 
29  Gratt.  431,  17    Am.  Ry.  Rep.  351 
Joint  stock  companies  in    New  York 
possessing  the  essential    attributes  of 
corporations,  are,  like  other  corpora- 
tions, citizens  of   the  state,  and    may 
sue  and  be  sued  in  the  Federal  courts, 
and  exercise  the  right  of  removal  like 
other    corporations:    Fargo  ».  Louis- 
ville, N.  A.  &  C.  Ry.  Co.,  6  Fed.  Repr. 
787;  S.  C.  1  Am.  and  Eng.  R.  R.  Cas. 
618. 
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Such  removal  is  effected  by  the  defendant  by'filing  in  the  state 
Court  in  said  cause,  at  the  time  of  entering  his  appearance 
therein,  a  petition  for  the  removal  of  the  cause  into  the  next 
circuit  court  of  the  United  States  for  that  district,  and  by  of- 
fering security  for  filing  in  said  United  States  court,  on  thcfirst 
day  of  the  next  term  thereof,  copies  of  all  the  files  and  records  of 
such  suit.' 

If  the  matter  in  controversy  be  a  money  demand,  then  the 
sum  demanded  by  the  writ,  or  amount  of  damages^claimed,  is  the 
amoiint  in  controversy;  but  if  the  action  is  for  property,  then 
the  value  of  the  thing  in  controversy  is  to  be  made  apparent  by 
■the  affidavit  of  the  defendant,  and  such  other  proof,  if  any,  as 
the  court  in  its  discretion  may  require.'' 

But  to  sustain  the  removal,  not  only  the  citizenship  of  each 
party,  plaintift'and  defendant,  must  be  of  the  description  required 
by  the  act  of  congress,  but  also  each  person  of  the  parties,  plaintiff 
and  defendant,  if  more  than  one  there  be,'  unless  the  objectiona- 
ble ones  are  mere  nominal  defendants;  *  or  if  the  suit,  "  so  iar  as 
it  relates  to  the  alien  defendant,  or  noii-resident  defendant,"  is 
instituted  and  prosecuted  for  the  purpose  of  restraining  or  en- 
joining such  defendant;  or  if  the  suit  is  one  which,  so  far  as  it 
respects  such  non-resident  or  alien  defendant,  can  be  finally  de- 
termined without  the  presence  of  the  other  defendant  or  defend- 
ants as  parties  thereto;  then  such  alien  or  non-resident  defendant 
may  remove  the  same,  so  far  as  regards  his  or  her  self,  into  the 
circuit  Court  of  the  United  States,  at  anj'  time  before  the  final  hear- 
ing or  trial  of  the  cause,  by  filing  in  the  state  court  a  petition 
setting  forth  the  existence  of  these  or  one  of  these  facts,  and  such 
other  facts  as  will  bring  the  application  within  the  other  provis- 
ions of  the  statute  in  reference  to  the  removal  of  causes  on  ac- 
count of  the  citizenship  of  theparties.'     But  such  removal  as  to 

1  Briglitley's  Dig.  U.  S.  Laws,  Vol.  Walsh  v.  Memphis,  C.  &  N.  W.  R.  R. 
1,  128,  Sec.  19  and  notes.  Co.,   2  McCrary,  156;     S.  C.   6  Fed. 

2  Hatch  V.  Chi.,  Rock  Island  &  Pa-  Repr.  797,  1  Am.  and  Eng.  R.  R.  Cas. 
cific  R.  R.  Co.,  1  Withrow's  Corp.Cases,  628. 

79;  Same  case,  6  Blatch.  C.  C.  R.  105;  *  Hatch  v.  The  Chicago,  Rock  Isl- 
Case  of  the  Sewing  Machine  Compa-  and  &  Pacific  R.  R.  Co.,  6  Blatoh.  0. 
nies,  18  Wall.  5'3,  575;  Brightley's  C.  R.  105;  S.  C.  1st  With's  Corpora- 
Dig.  U.  S.  Laws, Vol.  1,  p.  128,  Sec.  19.  tion  Cas.  79;   Hazard  v.  Durant,  9  R. 

3  Wilson  1).  Blodget,  4  McLean,  363;  1.602. 

^  Huhbard    t).  Northern    R.   R.  Co.,  25  "  Case  of  the  Sewing  Machine  Cqm- 

Vt.  715;  Welch  v.  Tennent,  4  Cal.  203;      panies,  18  Wall.  553,  578. 
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the  non-resident  or  alien  defendant  or  defendants,  will  not 
prejudice  or  take  away  the  right  of  the  plaintiff  to  proceed,  at  the 
same  time,  in  the  state  court,  with  the  suit,  as  against  the  remain- 
ing defendant  or  defendants,  if  he  shall  elect  so  to  do.' 

When  corporations  of  diiferent  states  have  become  consoli- 
dated, and  one  of  the  constituent  corporations  is  sued  in  the  courts 
of  the  state  creating  it,  by  its  changed  name,  by  a  citizen  or  cor- 
poration of  tlie  same  state,  another  of  the  constituent^  corpora- 
tions, citizen  of  another  state,  can  not  remove  the  cause  to  the 
federal  courts.^  If  a  foreign  corporation  be  adopted  by  a  state, 
it  then  becomes  a  domestic  corporation.  So,  a  consolidated  cor- 
poration, chartered  by  several  states,  is  considered  a  domestic 
corporation  of  each,  in  questions  of  removal." 

If  a  corporation  be  a  party,  it  is  in  law  a  person,  and  it  is  not 
now  required,  as  formerly,  that  its  members  individually  shall 
be  of  the  capacity  to  sue  or  be  sued  in  the  federal  courts.* 

The  joinder  of  an  officer  of  the  company,  who  is  a  citizen  of  the 
state  wherein  the  suit  is  brought,  as  a  defendant  in  such  suit, 
will  not  prevent  the  removal  into  the  United  States  court,  if  no 
claim  or  relief  be  claimed  as  against  such  officer  personally,  or 
other  than  that  which  is  claimed  against  the  company.  In 
such  case,  the  officer  will  be  regarded  and  treated  by  the  court, 
on  the  application  for  removal,  as  merely  a  nominal  defendant." 

A  suit  against  such  corporation  by  its  corporate  name,  is  re- 
garded in  law  as  a  suit, against  citizens  of  the  state  wherein  and 
by  which  it  is  created.  The  legal  presumption  is  that  its  mem- 
bers are  citizens  of  such  state.  No  averment  or  evidence  is  ad- 
missible to  the  contrary;  and  it  follows,  therefore,  that  for  the  juris- 
dictional purposes  of  the  t^nited  States  circuit  courts,  these  suits, 
so  far  as  they  are  suits  against  the  company,  are  suits  against 
citizens  of  the  state  wherein,  and  by  which,  the  company  is  cre- 
ated. Nothing  done  by  the  company  in  reference  to  the  place 
or  manner  of  transacting  its  business,  and  not  even  a  statute  of 

'  Case  of  the  Sewing  Machine  Com-  R.  R.  Co.,  5  Fed.  Repr.  545;  S.  C.  1 

panies,  18  Wall.  553,  578,  579;  14  U.  Am.  and  Eng.  R.  R.  Gas.  627,  628. 

S.  Stat,  at  Large,  306.  «  Case  of  the  Sewing  Machine  Com- 

2  Chicago  &  Western  Ind.  R.  R.  Co.  panies,  18  Wall.  558,  574,  575. 

V.  L.  S.  &  M.  S.  Ry.  Co.,  5  Fed.  Repr.  ^  Hatch  v.  The  Chi.,  Rock  Isl'd  & 

19;  S.  C.  1  Am.  and  Eng.  R.  R.  Cas.  Pacific  R.  R.  Co.,  6  Blatch.  C.  C  R 

627-  105;  S.  C.  1  With's  Corp.  Cas.  79.' 

8  Uphoff  ».  Chicago.  St.  L.  &  N.  0. 
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another  state  allowing  it  to  transact  business  therein,  and  annex- 
ing terms  to  such  privilege,  can  deprive  it  of  the  rights  and 
privileges  of  a  corporation  of  the  state  wherein  it  is  created.' 

In  an  application  for  the  removal  of  a  suit  at  law  from  a  state 
court  to  the  circuit  court  of  the  United  States,  no  other  than 
legal  interests  in  the  suit  can  be  considered  in  determining  the 
question  of  jurisdiction,  and  the  question  of  who  are  the  real 
parties  to  the  suit;  and  this  is  to  be  done  from  the  records.  The 
court  can  not  go  outside  of  the  case  to  ascertain  whether  some  per- 
son other  than  the  real  plaintiff  has  not  an  equitable  interest  in 
the  cause  of  action."  The  trustees,  or  survivor  thereof,  in  a  trust 
mortgage,  are  the  real  plaintiffs  in  a  suit  brought  to  enforce  an 
interest  growing  out  of  such  trust.'  As  the  cause  of  action  is 
in  such  trustee,  the  court  looks  to  his  citizenship  in  disposing  of 
the  question  of  jurisdiction,  or  of  a  right  of  removal  of  the  suit, 
and  not  to  the  residence  of  the  persons  who  are  the  beneficiaries 
of  the  subject-matter  of  litigation.* 

And  as  a  legislative  act  discharging  or  changing  the  trust 
from  one  or  more  trustees  to  others  would  be  invalid  for  impair- 
ing the  obligation  of  the  mortgage  contract,  it  can  not  be  so 
clianged  without  the  consent  of  the  cestuis  que  trust.  The  right 
would  still  remain  with  the  original  trustees,  who  are  the  proper 
parties  to  a  suit  involving  the  trust  interests.^ 

The  riffht  to  remove  a  cause  from  a  state  court  to  a  United 
States  court,  under  the  twelfth  section  of  the  judiciary  act,  exists 
as  well  where  the  suit  is  on  an  assigned  instrument  as  other- 
wise. The  restriction  of  the  eleventh  section  of- that  act  does  not 
apply  to  cases  wherein  the  plaintiff  is  a  citizen  of  the  state  in 

1  Hatch  ».  The  Chicago,  Rock  Isl-  Corp.  Cases,  93. 

and  &. Pacific  Railroad  Co.  and  others,  sg^app  ».   Railroad  Company,  20 

6  Blatch.  C.  C.  R.  105;  S.  C.  1  With.  Wall.  117,  122. 

Am.  Corp.  Cases,  79,  85;  Louisville,  C.  'Knapp  v.  Railroad  Co.,  20  W,(ll. 

&  C.  R.  R.  Co.  V.  Letson,  2  How.  497;  117,  123.    And  they  will  be  regarded 

Marshall  v.  The  Baltimore  &  Ohio  R.  as  such  in  a  suit  by  them,  on  a  ques- 

R.  Co.,  16  How.  314;    'Jhe  Covington  tion  of  removal  thereof  from  a  state 

Drawbridge  Co.  v.  Shepherd,  20  How.  to  a  United  States  court:  lb. 

232;  Ohio  &  Miss.  R.R.  Co.  ».  Wheel-  *Knapp  ®.  Raiboad  Company,  20 

er,  1  Black,   286;  Chicago  &  N.  W.  Wall.  117,  124.' 

Ry.  Co.  V.  Whitton,   13  Wall.  270;  ^gngpp  ^.  Railroad  Co.,  20  Wall. 

Manf.  Nat.  Bank  w.  Baack  and  others,  117,  122,  123. 
8  Blatch.   137;    S.  C.   1  With.  Am. 
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which  the  suit  is  brought,  and  the  defendant  is  a  citizen  of  a 
different  state.'  And  a  condemnation  proceeding  may  be  re- 
moved to  the  United  States  court  on  account  of  citizenship.^ 

On  the  3d  of  March,  1875,  Congress  passed  an  act  entitled 
"  An  act  to  determine  the  jurisdiction  of  circuit  courts  of  the 
United  States,  and  to  regulate  the  removal  of  causes  from  state 
courts,  and  for  other  purposes."  By  the  second  section  of  this 
act,  it  is  provided  that  any  suit  of  a  civil  nature,  at  law  or  in 
equity,  then  pending  or  thereafter  brought  in  any  state  court, 
where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum 
or  value  of  five  hundred  dollars,  and  arising  under  the  constitu- 
tion or  laws  of  the  United  States,  or  treaties  made  or  which 
shall  be  made  under  their  authority,  or  in  which  the  United 
States  shall  be  plaintiff  or  petitioner,  or  in  which  there  shall  be 
a  controversy  between  citizens  of  different  states,  or  a  contro- 
versy between  citizens  of  the  same  state  claiming  lands  under 
grants  of  different  states,  or  a  controversy  between  citizens  of  a 
state  and  foreign  states,  citizens  or  subjects,  either  party  may 
remove  said  suit  into  the  circuit  court  of  the  United  States  for 
the  proper  district.  And  when,  in  any  such  suit,  there  shall  be  a 
controversy  which  is  wholly  between  citizens  of  different  states, 
and  which  can  be  fully  determined  as  between  them,  then  either 
one  or  more  of  the  plaintiffs  or  defendants  actually  interested 
in  such  controversy  may  remove  such  suit  into  the  circuit  court 
of  the  United  States  for  the  proper  district. 

The  process  of  removal  provided  in  this  act  is,  1st.  To  file  a 
petition  in  the  state  court,  before  or  at  the  term  at  which  the 
cause  can  be  first  tried,  and  before  the  trial  thereof,  for  the  re- 
moval of  such  suit  into  the  circuit  court  of  the  United  States, 
to  be  held  in  the  district  where  such  suit  is  pending,  stating  the 
grounds  for  removal.  2d.  And  make  and  file  with  such  petition 
a  bond,  with  good  and  suflicient  surety,  for  his  or  their  entering 
in  such  circuit  court,  on  the  first  day  of  its  then  next  session,  a 
copy  of  the  record  in  such  suit,  and  for  paying  all  costs  that  may 
be  awarded  by  said  circuit  court  in  case  said  court  holds 
that  the  suit  is  wrongfully  or  improperly  removed  thereto;  and 
also  for  there  appearing  and  entering  special  bail  in  such  suit, 

•BushneUu.  Kennedy,  9  Wall.  387;         "Boom  Co.  v.  Patterson,  98  U  S 
Ayres  v.  The  Western  R.  E.  Co.,  45      403. 
N.  Y.  260. 
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if  special  bail  was  originally  requisite  therein.  This  having 
been  done,  the  state  court  is  to  accept  the  petition  and  bond, 
and  proceed  no  further  in  the  cause.  The  copy  must  then  be 
entered  into  the  said  circuit  court  of  the  United  States  on  or  be- 
fore the  first  day  of  the  then  next  term,  together  with  the  ap- 
pearance thereto  of  the  party  obtaining  the  removal,  and  the 
cause  is  then  to  proceed  in  the  same  manner  as  if  originally 
commenced  in  said  United  States  court.'  If,  however,  from 
the  time  of  removal  there  be  less  than  twenty  days  intervening 
before  the  next  term,  then  the  entering  the  copy  into  the  United 
States  court,  and  appearapce  of  the  party,  must  be  witliin  twenty 
days  ftom  the  date  of  the  removal. 

If  the  suit  be  a  monied  action,  then  the  sum  claimed  in  the 
declaration  or  petition  of  plaintiff  is  evidence  of  the  amount  in 
controversy,  and  no  additional  proof  thereof  is  required;  but  if 
for  property,  then  the  value  is  to  be  shown  by  affidavit,  or  other 
evidence  satisfactory  to  the  court. 

In  a  recent  case  this  statute  has  received  a  partial  exposition 
by  the  Supreme  Court  of  the  United  States.  As  to  the  first 
clause  of  the  second  section,  it  is  held  the  cause  may  be  removed 
where  the  controversy  is  between  citizens  of  different  states, 
irrespective  of  the  question  who  are  the  actual  plaintiffs  and  de- 
fendants in  the  suit.  The  matter  in  dispute  must  first  be  deter- 
mined, and  the  status  of  the  parties  determined  with  reference 
to  that  a.lone.  In  this  respect  the  new  law  differs  from  tlie  old, 
for  under  that  the  pleadings  only  were  looked  to  to  ascertain  the 
parties.''  As  to  the  second  clause,  the  Supreme  Court  reserve 
their  opinion,  no  question  on  it  arising  in  that  case.  In  casei 
pending  in  state  courts  at  the  time  of  the  passage  of  the  act,  an 
application  for  removal  made  at  the  first  term  thereafter  is  in 
apt  time."  Upon  the  question  whether  the  application  is  made 
be/ore  trial,  it  is  held  that  the  trial  must  be  actually  in  progress 
in  the  orderly  course  of  proceeding,  in  order  to  bar  the  right  of 
removal.*    A  party  entitled  to  a  removal  who  is  denied  such 

'  Act  of  Cong.  3d  March,  1875,  sees.  See  this  case  also  for  form  of  petition 

1  and  2;  Laws  of  2d  session  43  Cong.,  for  removal,  held  good. 

470,  471.  'Meyer  v.  Const.  Co.,  sitpra, 

*  Meyer  v.  Construction  Co.,  100  U.  'Meyer  v.  Const.  Co.,  supra, 
S.  457;  S.  C.  21  Am.  Ey.  Rep.  465. 
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right  and  forced  to  trial,  loses  none  of  his  rights  by  defending 
the  action.' 

2.  When  removable  for  prejudice  or  local  influence. — By  the 
act-of  Congress  of  2d  of  March,  1867,  any  suit  brought  in  a  state 
court,  in  which  there  is  a  controversy  between  a  citizen  of  the 
state  in  which  the  suit  is  brought  and  a  citizen  or  corporation 
of  another  state,  and  the  matter  in  dispute  exceeds  the  sum  of 
five  hundred  dollars,  exclusive  of  costs,  may  be  removed  into 
the  circuit  court  of  the  United  States  by  such  citizen  or  corpo- 
ration of  another  state,  whether  plaintiff  or  defendant,  by  mak- 
ing and  filing  in  such  state  court  an  affidavit,  stating  that  such 
citizen  or  corporation  has  reason  to  and  does  believe  that,  from 
prejudice  or  local  influence,  he  will  not  be  able  to  obtain  justice 
in  such  state  court,  and  by  filing  with  such  affidavit  a  petition 
in  such  state  court,  at  any  time  before  the  final  hearing  or  trial 
of  such  suit,  praying  for  the  removal  thereof  into  the  next  cir- 
cuit court  of  the  United  States  to  be  held  in  the  district  where 
the  suit  is  pending,  and  by  offering  good  and  sufficient  security 
for  entering  in  such  United  States  court,  on  the  first  day  of  its 
session,  copies  of  all  process,  pleadings,  depositions,  testimony", 
and  other  proceedings  in  said  siiit.^ 

Under  this  act  of  Congress,  a  party,  if  the  caSe  be  otherwise 
of  a  proper  character  for  removal,  may  remove  his  suit,  whether 
he  be  plaintiff  or  defendant,  into  the  United  States  court,  at  any  , 
time  before  the  final  hearing  or  trial;  and  this,  too,  although  the 
party  seeking  to  remove  the  same  be  plaintiff,  and  has  volunta- 
rily elected  to  commence  his  action  in  the  court  of  the  state.' 
And  the  same  rule  applies  to  actions  commenced  before  the 
enactment  of  the  amendatory  act  of  1867,  if  such  actions  be 
still  pending  subsequently  to  the  passage  of  said  act.* 

When  a  right  of  action  exists  in  a  party,  whether  at  common 
law  or  given  by  statute,  of  a  character  otherwise  capable  of  be- 
ing brought  in,  or  removed  to,  a  court  of  the  United  States,  no 
state  can  make  any  valid  law  requiring  the  same  to  be  prose- 
cuted  exclusively  in   the  court  or  courts  of  the  state.'     JSTor 

'Meyer  v.  Const.  Co.;  Ins.  Co.  v.  13  "Wall.  270. 
Dunn,  19  Wall.  214.  *  Chi.  &  N.  W.  Ry.  Co.  v.  Whitton, 

2 14  U.  States  Statutes  at  Large,  13  Wall.  270. 
558;  Brightley's  Dig.  L.  U.  S.,  Vol.  2,  ^  Chi.  &  N.  W.  Ry.  Co.  v.  Whitton 

116,  sec.  17.  13  Wall.  270. 

«  Chi.  &  N.W.  Ry.  Co.  v.  Whitton, 
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does  it  matter  to  the  contrary  that  the  right  of  action  be  con- 
ferred by  a  statute  of  the  state,  and  that  the  statute  confines  the 
right  to  prosecute  the  same  in  terms  to  the  courts  of  such  state. 
In  either  case  such  statutory  requirement  is  invalid,  as  an  inva- 
sion of  the  rightful  and  constitutional  authority  of  the  national 
government.' 

3.  'When  removable  for  defense  arising  under  the  Constitu- 
tion, treaties  or  laws  of  United  States. — When  a  suit  or  action  is 
commenced  in  a  state  court  by  any  person,  wheresoever  resident, 
against  a  railroad  corporation  organized  under  the  laws  of  the 
United  States,  for  any  liability  or  alleged  liability  of  such 
corporation,  or  any  member  thereof  as  such  member,  such 
corporation,  or  officer  or  member  thereof,  as  the  case  may  be, 
may  have  such  suit  or  action,  whether  the  same  be  at  law  or  in 
equity,  removed  from  the  court  wherein  it  may  be  pending  to 
the  circuit  court  of  the  United  States,  or  proper  United  States 
court,  by  filing  a  petition  for  such  removal,  verified  by  oath, 
either  before  or  after  joining  issue  therein,  claiming  to  have  a 
defense  arising  under  or  by  virtue  of  the  Constitution  of  the 
United  States,  or  any  treaty  or  law  of  the  United  States,  and 
offering  good  security  for  entering  into  such  United  States  court, 
on  the  first  day  of  its  next  session,  copies  of  all  process,  plead- 
ings, depositions,  testimony  and  other  proceedings  in  such 
suit.'' 

4.  Removal  when  sued  for  loss  or  damage  caused  by  hostile 
forces,  or  by  forces,  or  officers  thereof,  of  United  States. — Under 
the  act  of  Congress  of  January  22, 1869,  amendatory  of  the  act 
of  March  3, 1863,  when  any  suit  or  action  at  law,  or  prosecution, 
civil  or  criminal,  commenced  in  any  state  court  against  the 
owner  or  owners  of  any  railway,  or  against  any  railroad  corpo- 
ration, engaged  in  the  transportation,  as  common  carriers,  of  goods, 
wares  or  merchandise,  for  any  loss  or  damage  which  may  have 
happened  to  any  goods,  wares  or  merchandise  delivered  to  such 
owner  or  corporation  for  transportation,  while  engaged  as  com- 
mon carriers,  by  the  acts  of  those  engaged  in  hostility  to  tiie 

'Chi.  &  N.  W.  Ry.  Co.  v.  Whitton,      created  by  the  United  States,  is  a  suit 

13  Wall.  270.  arising  under  the  laws  of  the  United 

2 15th  Vol.  U.  S.  Statutes  at  Large,      States:  Union  Pacific  R.  R.  Co.  u.  Mc- 

.nn.7     T-i  ?    i_i.i »_  Tv;_   T    TT    ct     Tr-1    o  n — I,      in    ■Di„i.„i.     ein.     o    n    i    ti^j 
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government  of  the  United  States  during  the  late  rebellion,  or 
loss  or  damage  occasioned  by  any  forces  of  the  United  States,  or 
oflBcers  in  command  of  such  forces,  if  the  defendant  or  defendants 
in  such  action  or  prosecution  file  a  sworn  petition,  stating  the 
facts,  at  the  time  of  entering  appearance  in  said  cause  or  pros- 
ecution, to  remove  the  same  for  trial  to  the  next  circuit  court  of 
the  United  States  for  the  district  wherein  the  suit  is  pending, 
and  oifer  good  and  sufficient  surety  for  filing  in  such  United 
States  court,  on  the  first  day  of  the  next  terra  thereof, 
copies  of  the  process  and  other  proceedings  against  such  de- 
fendant, and  for  appearance  in  said  United  States  court,  and  en- 
tering special  bail,  if  bail  was  originally  required  therein,  then, 
and  in  such  case,  the  defendant  or  defendants  will  be  entitled  to 
have  such  cause  or  prosecution  removed  to  such  circuit  court  of 
the  United  States  for  trial,  and  the  state  court  must,  in  the  exer- 
cise of  a  reasonable  discretion,  accept  such  security;  and  there- 
after it  can  proceed  no  farther  therein.' 

5.  Resident  security  not  required  for  removal.^ — Resident  se- 
curity is  not  required  of  persons  litigating  in  the  United  States 
courts.  'In  order  to  litigate  in  the  federal  courts  a  party  must, 
in  most  cases,  be  non-resident  of  the  state,  and  to  exact  of  such 
parties  resident  security  would  be  great  injustice."  Such  being 
the  general  doctrine  held  upon  the  subject,  it  follows  that  a  non- 
resident defendant,  applying  to  remove  a  cause  into  the  federal 
court,  may  not  be  required  to  give  resident  security  in  the  bond 
for  entering  the  papers  and  an  appearance  in  the  United  States 
court,  to  entitle  him  to  the  order  of  i-emoval. 

The  court  may  exercise  a  reasonable  discretion  as  to  the  suffi- 
ciency of  the  security  in  point  of  responsibility;  but  such  dis- 
cretion, if  the  order  is  denied,  may  be  reviewed  by  the  United 
States  court,  on  application  thereto  for  an  order  of  removal,  or 
upon  the  question  of  exercising  jurisdiction,  if  the  papers  be 
filed  therein  without  an  order,  when  the  order  is  denied. 

"When  the  proper  application  and  case  is  made  to  the  state 
court  for  removal,  under  the  enactments  of  congress,  no  action  . 
of  the   state  court  thereon  can  either  confer  or  take  away  the 
right  of  removal.     The  discretion  of  the  state  court,  in  passing 

'TJ.  States  Statutes  at  Large,  Vol.         2go„ter  „    La  Crosse   R.  R.  Co., 
12,  756;  Brightley's  Dig.  U.  S.  Laws,      Woolworth's  C.  C.  R.  80. 
Vol.  2,  112,  860.  6. 
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on  its  sufficiency  and  as  to  the  security,  is  a  legal  one.  No  act- 
ual order  for  removal  is  necessary;  but  as  matter  of  practice  it 
is  preferaole  to  have  an  order.  The  right  of  removal  is  not  depend- 
ent on  such  order.  If  it  were,  say  the  court  in  Hatch  v.  The 
Chicago,  Rock  Island  &  Pacific  Rail  Koad  Company,  then  "  the 
refusal  of  the  state  court,  in  a  proper  case,  to  make  such  an  or- 
der, would  make  it  impossible  for  the  defendant  to  secure  the 
removal,  except  by  carrying  the  suit  through  the  state  tribu- 
nals, and  then  carrying  it  from  the  highest  state  tribunal 
to  the  Supreme  Court  of  the  United  States,  under  the  25th 
section  of  the  judiciary  act  of  1789."  '  "When  the  right  to  re- 
move a  cause  is,  by  the  proper  application,  made  complete, 
then  the  power  of  the  state  court  over  the  cause  is  at  an  end; 
and  whether  an  order  of  removal  be  made  or  not,  the  defendant 
can  perfect  the  removal  by  entering  in  the  United  States  court, 
at  the  proper  time,  copies  of  the  necessary  papers,  and  his  ap- 
pearance, and  giving  bail,  if  bail  is  required;  and  the  cause  will 
thereupon  proceed  in  the  United  States  court." 

6.  PlaintiS  may  not  prevent  removal  by  reducing  his  demand. 
— On  filing  in  the  state  court  the  requisite  application  and  bond, 
or  tendering  the  same,  and  within  the  proper  time,  the  right  of 
removal  is  complete,  and  the  plaintiff  can  not  then  prevent  the  re- 
moval by  reducing  the  araonnt  of  his  demand,  by  an  amendment 
of  his  petition,  bill  or  declaration,  or  by  any  other  proceeding.^ 
Any  further  proceeding  in  the  state  court  will  be  not  only  erro- 
neous, but  ooraTTh  nonjvdice,  the  jurisdiction  of  the  cause  having 
vested  now  in  the  United  States  court.* 

7.  When  the  proper  application  for  removal  is  made,  the  state 
court  can  go  no  further. — When  the  proper  application  has  been 
made  under  either  ef  the  acts  of  Congress,  as  the  case  may  be,  for 
the  removal  of  an  action  or  suit  from'  a  state  court  into  the  proper 
court  of  the  United  States,  then  the  only  remaining  power  of  the 
state  court  over  the  same  is  for  the  exercise  of  a  wholesome  dis- 

• 

'  Hatch   V.  The   Chicago,  Rook  Isl-  105. 

and  &  Pacific  R.  R.  Co.,  6  Blatoh.  C.  '  Kanouse  v.  Martin,  15   How.  198; 

C.  R.  105, 117, 118;  S.  C.  1  Withrow's  1  Brightley's  Dig.  U.  S.  L.,  128,  note 

Corp.  Cas.  79;  Gordon  v.  Longest,  16  («0 

Pet.  97  104.  *  Gordon  v.  Longest,   16  Pet.  97; 

2  Hatch  V.  Chicago,  Rock  Island  &  1  Brightley's  Dig.  U.  S.  L.,  128,  note 

Pacific  R.  R.  Co.,  6  Blatoh.  C.  C.  R.  (e.)                   ' 
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cretion  and  judgment  as  to  the  sufficiencyof  the  security  offered.' 
No  actual  order  of  removal  is  necessary  to  effect  a  removal;  but 
by  operation  of  law  the  case  becomes  transferred  into  the  United 
States  court  and  out  of  the  state  court  at  once,  and  the  jurisdic- 
tion of  the  state  court  over  the  cause  is  gone,^  except,  as  above 
stated,  for  the  exercise  of  a  wholesome  discretion  in  reference  to 
the  sufficiency  of  the  security  offered  for  entering  the  proceed- 
ings in  the  United  States  court.  The  proceeding  is  merely  one 
way,  or  a  method,  of  bringing  an  action  or  suit  in  the  United 
States  court.  The  state  court,  aftpr  the  proper  papers  are  pre- 
sented to  it  for  removal,  whether  it  be  under  the  original  judi- 
ciary act  on  account  of  citizenship,  or  in  a  proper  case  under 
any  one  of  the  subsequent  acts  of  congress,  can  go  no  further.' 
It  can  neither  make  an  order  changing  the  character  or  amount 
of  the  suit,  so  as  to  cut  off  or  defeat  the  removal  of  the  same,  nor 
indeed  can  it  order  the  same  to  be  dismissed,  even  at  the  instance 
of  the  plaintiff;  for  the  cause  has  ceased  to  be  cora/m  judice  be- 
fore the  court.  It  can  proceed  no  further,  either  in  one  direc- 
tion or  another.  We  are  aware  that  in  a  note  to  volume  one  of 
Mr.  Brightley's  Digest  of  United  States  Laws,  page  128,  note 
{I),  it  is  said,  "  The  complainant,  however,  may,  it  seems,  dis- 
miss his  bill:  Matthews  v.  Lyall,  6  McLean,  13.  See  Illins  v. 
New  York  and  New  Haven  Eailroad  Company,  3  Kern.  (13  N. 
Y.),  597."  But  on  a  careful  reference  to  those  cases,  it  will  be 
seen  that  neither  of  them  bear  out  the  learned  author  in  the  po- 
sition in  that  respect  assumed  by  him.  The  case  cited  from  6  Mc- 
Lean is  very  brief  and  unsatisfactory,  going  no  further  than  to 
reiterate  the  general  principle  that  the  plaintiff  may  dismiss  his 
suit  in  either  court;  not,  however,  assuming  that  he  may  do  so 
after  the  proper  application  for  removal  is  made.  Wherever  the 
suit  may  be,  tfie  plaintiff  of  course  may  dismiss  it,  but  not  in 
a  court  where  it  has  ceased  to  be. 

1  Hatch  V.  The  Chi.,  Rock  Isl'd  &  P.  R.  B.  Co.,  6  Blatch.  C.  C.  R.  105; 
P.  R.  R.  Co.,  6  Blatch.  C.  C.  R.  105;  S.  S.  C.  1  Wifch's  Corp.  Cas.  79;  Gordon 
C.  1  With's  Corp.  Caa.  79;  Gordon  v.  v.  Longest,  16  Pet.  97,  104. 
Longest,- 16  Pet.  97,  104;  Hughes  v.  =  Hatch  v.  Chi.,  Rock  Isl'd  &  Pacific 
Mine  HUI  &  Schuylkill  Haven  R.  R.  R.  R.  Co.,  6  Blatch.  C.  C.  R.  105;  S. 
Co.,  30  Penn.  St.  517;  Piskv.  Union  C.  1  With's  Corp.  Cas.  79;  Gordon  v. 
Pacific  R.  R.  Co.,  10  Abbott's  Pr.  (N.  Longest,  16  Pet.  97,  104;  2  Bright 
^■)'  ^57-                     •  Dig.  U.  S.  L.,  116,  Sees.  17,  18;  14  U. 

2  Hatch  V.  Chicago,  Rock   Isl'd  &  S.  Stat,  at  Large,  558. 


EEMOVAL   TO   UNITED    STATES   FEOM   STATE    COUKT.  773 

The  case  cited  from  3  Kern.  (13  IT.  T.),  by  Mr.  Brightley,  does 
not  touch  the  subject  at  all.  \  The  defendant,  a  corporation  or- 
ganized in  Connecticut,  was  sned  in  the  state  court  in  New  York 
by  a  citizen  of  New  York.  The  defendant  removed  the  case  to 
the  United  States  circuit  court  under  the  12th  Sec.  of  the  judi- 
ciary act;  that  is,  on  the  ground  of  citizenship.  The  plaintiff 
appealed  from  the  order  of  removal,  and  the  appellate  court  dis- 
missed plaintiff's  appeal  on  defendant's  motion,  on  the  ground 
that  the  order  of  removal  was  not  such  order  or  judgment  as  de- 
termined the  action,  but  on  the  contrary  but  carried  it  to  a  dif- 
ferent tribunal  for  trial;  that  if  that  tribunal  (the  United 
States  court)  retained  the  jurisdiction,  then  the  case  would  pro- 
ceed to  trial  on  the  merits  therein ;  and  if,  on  the  other  hand, 
that  court  should  hold  the  removal  to  have  been  wrongful,  Ihen 
the  cause  would  be  ordered  back  to  the  state  court  for  final  hear- 
ing, and  that  in  such  case  the  order  of  removal  in  the  state  court 
would  be  rescinded  by  that  court,  which  would  then  resume  ju- 
risdiction of  the  cause,  and  proceed  with  it  to  final  determination. 
There  is  nothing  said  or  done  in  the  whole  case  about  the  right 
of  the  plaintiff  to  dismiss  his  suit  in  the  state  coiirt  when  appli- 
cation by  the  defendant  is  made  to  remove  the  same  to  the  fed- 
eral tribunal. 

It  is  evident,  therefore,  that  there  is  nothing  in  these  two  cases 
referred  to  in  Brightley  to  justify  the  doctrine  asserted  by  him 
in  said  note. 

When  a  cause  is  removed  from  the  state  to  the  United  States 
court,  for  reasons  within  the  act  of  Congress,  as  alleged,  and  before 
the  removal  is  perfected  the  paper  files  of  the  cause  are  burned,  yet 
if  the  parties  thereto  admit,  by  writing  filed  in  the  United  States 
court,  the  regularity  and  sufliciency  of  such  removal — as,  for  in- 
stance, by  suggesting  the  existence  and  removal  thereof,  and  loss 
of  the  files  by  fire,  and  ask  leave  to,  and  do  actually,  file  substi- 
tutes of  the  declaration  and  pleadings  in  such  cause  in  the  United 
States  court — then  both  the  cause  and  the  parties  are  regularly 
in  such  court  for  trial,  and  the  jurisdiction  has  so  attached  that 
the  sufficiency  of  the  original  proceedings  for  removal,  or  the 
truth  of  the  grounds  thereof,  will  no  longer  be  open  to  iu- 
quiry.' 

'Pittsburg,  C.  &  St.  L.  Ry.  Co.  v.        Ramsey,  22  Wall.  322. 


CHAPTER  XXXYI. 


MECHANIC'S  LIENS. 


Section 
Are  creatures  of  the  statute  .  .  1 
Law  of,  as  applicable  to  railroads  2 
Benefit  thereof  may  be  waived  .  3 
Assignability  of  such  liens      .    .      4 


Section 
Legislative  power  to  abolish  or 

modify  the  lien 5 

Priority •      6 


1.  Are  creatures  of  the  statute. — Mechanic's  liens  are  purely 
the  creatures  of  the  statute,  in  the  American  states.*  Though 
well  known  to  the  civil  law,^  they  were  unknown  to  the  com- 
mon law  and  to  chancery  in  the  jurisprudence  of  this  country, 
and  are  in  all  things  governed  by  the  statutes  of  the  several 
states  wherein  they  exist.' 

The  ordinary  enactments  giving  mechanics  liens  upon  build- 
ings and  improvements  erected  or  made  by  them,  are  not  con- 
strued to  apply  by  implication  to  railroads,  or  railroad  struct- 
ures, as  bridges,  culverts,  and  other  works  appertaining  to  their 
construction.* 

But  although  the  creatures  of,  and  governed  in  their  force  and 
effect  by,  the  statute,  and  although  unknown  to  chancery  as  for- 
merly administered,  for  the  reason  that  formerly  they  did  not 
exist,  but  are  of  modern  date,  yet  their  enforcement  ordinarily 
involves  the  exercise  of  the  equitable  powers  of  the  courts,  even 
though  the  proceedings  be  conducted  under  the  statute  in  form 
of  law  proceedings,  and  if  not  by  the  statute  otherwise  re- 
quired, must  be  in  chancery,  and  according  to  the  principles  of 
equity." 


'  Canal  Co.  v.  Gordon,  6  Wall.  561; 
Spencer  v.  Bamett,  35  N.  Y.  94;  Mc- 
Coy ».  Quick,  30  Wis.  521;  Davis  v. 
Farr,  13  Penn.  St.  167;  Ayres  v.  Ee- 
vere,  1  Dutch.  (N.  J.),  474. 

''Domat,  sees.  1742,  1744. 

'  Canal  Co.  v.  Gordon,  6  Wall.  561 ; 
Spencer  v.  Bamett,  35  N.  Y.  94;  Mc- 


(774) 


Coy  V.  Quick,  30  Wis.  521;  Ayres  v. 
Revere,  1  Dutch.  474. 

*Dunn  V.  North  Mo.  R.  R.  Co.,  24 
Mo.  493.  But  see  Botsford  v.  New 
Haven,  Middletown  &  Willimantic  R. 
R.  Co.,  41  Conn.  454,  7  Am.  Ry.  Rep. 
158. 

"  Hamilton  v.  .Dunn,  22  111.  259;  Ro- 
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2.  Law  of,  as  applicable  to  railroads, — Under  the  general 
railroad  act  of  New  York  (Laws  of  1850,  chapter  140,  sec.  12), 
a  claim  is  given  against  railroad  corporations  for  the  indebtedness 
of  a  contractor  to  any  laborer,  for  thirty  or  less  number  of  days' 
labor  performed  in  the  construction  of  a  road  of  any  such  corpo- 
ration.' But  to  fix  the  claim,  notice  thereof,  within  a  time  limit- 
ed by  said  statute,  must  be  given  to  the  company,  specifying  the 
number  of  days'  labor  for  which  claim  is  made,  and  the  time 
when  the  labor  was  performed," 

It  is  held  by  the  courts  of  said  state  that  the  terms  "  laborer" 
and  "labor"  are  in  said  act  used  in  the  ordinary  sense;  that 
this  provision  was  intended  for  the  benefit  of  the  common  la- 
borer, in  the  popular  meaning  of  the  term — one  who  earns  bis 
daily  bread  by  his  toil — and  that  it  is  not  to  be  extended  to  one 
who  contracts  for  and  furnishes  the  labor  and  services'  of  others, 
or  contracts  for  and  furnishes  teams  for  work,  whetlier  with  or 
without  his  own  services  or  services  of  others  to  take  charge  of 
the  same;  nor  to  persons  using  mechanical  appliances.'  But 
when  the  lien  is  expressly  given  to  the  contractor,  it  not  only 
inures  to  him  as  such,  but  the  term  "contractor"  is  sometimes 
construed  to  include  all  who  contract  ts  build  or  do  the  work, 
and  therefore  as  applying  alike  to  contractor  and  to  sub-con- 
tractor.* 

And  so  in  the  state  of  Georgia,  under  the  constitutional  and 
statutory  provisions   of  1869,  of  that  state,  giving  mechanics 

rer  on  Judicial  Sales,  sec.  170;  Rose  roll,  35  la.  22,  5  Am.  Ry.  Rep.  193. 

v.  Persse  &  B.  Paper  Wks.,  29  Conn.  *  Kent  ».  N.  York  Cent.  R.  fi.  Co., 

256;    Goodman    v.  White,   26  Conn.  12  N.  Y.  628;  Peters  v.  St.  Louis  & 

817;    Mclnerny    v.  Reed,   23    Iowa,  Iron  Mountain  R.  R.  Co.,  24  Mo.  586. 

410.  But  tliis  definition,  when  so  extended, 

'  Balch  ».  The  New  York  &  Oswego  is  given  in  reference  to  the  connection 
Midland  R.  R.  Co.,  46  N.  Y.  (1  Sick-  and  terms  iij  which  the  word  "contract- 
els),  521.  or"  is  used,,  as  "any  contractor,"  or  "a 

2 Balch  V.  The  New  York  &  Oswego  contractor,"  whereby  the  term  is  so 

Midland  R.  R.  Co.,  46  N.  Y.  521.  enlarged  as  to  include  one  who  con- 

'  Balch  V.  The  New  York  &  Oswego  tracts  with  a  contractor  about  the  sub- 
Midland  R,  R.  Co.,  46  N.  Y.  (1  Sick-  ject-matter  of  his  job.  Id.  He  is  an 
els),  521,524.  Under  the  Iowa  statute,  "original  contractor,"  within  the 
giving  a  lifln  to  laborers  generally,  uij-  meaning  of  a  statute,  who  contracts 
der  a  contract  with  the  owner  or  agent,  with  the  president,  acting  on  behalf  nf 
a  day  laborer  upon  a  railroad,  un-  the  railroad  company:  Hearne «;.  Chil- 
der  verbal  contract  to  a  sab-contractor,  licothe  &  Brunswick  R.  R.  Co.,  53 
is  entitled  to  hia  lien:  Moman  v.  Car-  Mo.  324,  12  Am.  Ry.  Rep.  849. 
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and  laborers  liens  for  labor  performed  and  materials  furnislied, 
it  is  held  that  contractors,  as  such,  are  not  entitled  to  the  benefit 
of  the  lien;  that  such  statutory  provisions  of  the  act  of  1869 
are  intended  for  the  security  of  laborers  for  their  own  personal 
labor,  and  mechanics  for  their  own  personal  labor,  as  such,  and 
for  materials  furnished  as  such  by  them,  but  not  to  either  the 
one  or  the  other  of  them  as  contractors  to  perform  a  job,  al- 
though they  be  mechanics  or  laborers  by  vocation;'  and  that 
therefore  such  claims  as  a  contractor's  can  not  be  set  up  as  a  lien 
under  said  constitutional  and  statutory  provisions  of  1869,  in 
postponement  of  the  bonds  of  the  company  given  to  aid  in  the 
construction  of  the  road;  and  more  especially  so  when  the  con- 
tractors claiming  such  lien  had  themselves  contracted  for  and  re- 
ceived portions  of  the  bonds  on  account  of  their  contract  of  con- 
struction, and  themselves  placed  such  bonds  in  the  market, 
whence  thej'  came  into  the  hands  of  persons  for  value,  before 
maturity."  But  by  a  later  enactment  of  said  state,  a  lien  is  ex- 
pressly given  to  contractors  for  the  construction  of  railroads.' 

The  attaching  of  a  mechanic's  lien  to  a  depot  building  and  the 
ground  on  which  it  is  erected,  will  not  be  precluded  for  the  rea- 
son that  the  track  of  the  railroad  terminates  on  the  same  i^rem- 
ises.  Though  the  railroad  is  an  entirety,  that  part  occupied  by 
the  depot  building  is  subject  to  the  mechanic's  lien;  as  clearly 
so  as  if  the  lien  had  been  created  by  a  mortgage  of  the  same 
ground  and  depot  house,  to  procure  the  erection  of  the  latter.* 
if  there  be  several  judgments  against  the  same  property,  the  court 
will  apportion  the  proceeds  amongst  the  parties  aecordinsr  to 
their  rights.* 

But  although  a  mechanic's  lien  may  attach  to  a  depot  house, 
and  to  the  grounds  on  which  the  house  is  erected,  within  the 
limit  of  the  one  acre  of  laud  to  which  it  is  restricted  by  the  stat- 

1  Savannah  &  Charleston  R.  R.  Co.  grounds  are  treated  as  an  entirety,  and 
».  Callahan,  49  Geo.  506.  are  severed  from  the  mass  of  the  road, 

2  Savannah  &  Charleston  R.  R.  Co.  in  legal  effect;  but  not  so  as  to  the 
V.  Callahan,  49  Geo.  506.  general  work  of  construction  of  a  par- 

'  Code  of  Georgia  of  1873,  sec.  1979.  ticular  section  of  the  road;  in  the  lat- 

*  Hill  and    another  v.  La  Crosse  &  ter  case  the  lien  ;s  to  be  applied  for 

Milw.  R.  R.  Co.,  11  Wis.  214;  Mcll-  upon  thewhole:    Cox  v.  WestemPar 

vain  V.  Hestonville   &   Mantua  R.  R.  ciflc  R.  R.  Co.,  44  Cal.  18. 

Co.,  5  Phila.  13.     By  the  contract  for  '  Hill  and    another    v.  La  Crosse  & 

its   erection,  the   depot    house   and  Milw.  R.  R.  Co.,  11  Wis.  214. 


mechanic's  liens.  777 

ute,  yet  a  railroad  bridge  is  not  the  subject  of  a  mecbanic's  lien 
under  the  ordinary  mechanic's  lien  law  of  Wisconsin.^  It  is  there 
held  that  a  bridge  is  not  a  building,  within  the  true  meaning  and 
popular  sense  of  the  statute,  which  gives  liens  to  mechanics,  un- 
der certain  circumstances,  upon  "any  dwelling  house  or  other 
building."^ 

If,  at  the  request  of  a  railroad  corporation,  a  person  pay  qif  and 
discharge,  out  of  his  own  funds,  an  indebtedness  existing  against 
the  company,  an  action  for  the  amount  so  paid  will  lie  in  his  favor 
against  the  company,  as  for  money  laid  out  and  expended  at  its 
request  and  for  its  benefit.'  But  although  the  claims  thus  paid 
off  be  of  such  a  character  as,  under  the  statute,  will  confer  and 
support  a  mechanic's  lien  against  the  railroad,  in  the  hands  of, 
or  in  behalf  of,  the  original  claimants,  yet  such  right  of  lien 
does  not  follow  and  attach  to  such  claims,  in  behalf  of  the  per- 
son so  making  payment  for  the  company.  He  stands  towards 
the  company  in  the  light  merely  of  an  ordinary  creditor,  there 
being  no  law  giving  liens  to  those  who  advance  money  for  debtors 
to  satisfy  debts  which  confer  on  the  creditor  a  right  to  statutory 
liens.*  If,  however,  such  liens  be  in  law  assignable,  and  the 
debts  be  assigned  instead  of  being  extinguished  by  payment,  the 
effect  might  be  different. 

In  a  proceeding  to  establish  and  enforce  a  mechanic's  Hen  for 
work  or  materials  done  or  furnished  to  a  sub-contractor  of  a  rail- 
road company,  the  contractor  is  a  necessary  party  to  tlie  proceed- 
ing, and  if  not  made  a  party  the  proceeding  is  demurrable.*  If, 
however,  the  railroad  company  proceed  to  trial  without  objec- 
tion in  that  respect,  and  judgment  go  against  it  on  the  merits, 
the  mere  omission  to  make  the  contractor  a  party  will  not  avail 
the  defendant  in  the  judgment  lien  as  matter  of  error.  The  ob- 
jection then  comes  too  late,  and  in  the  wrong  shape.  iTnderthe 
statute  oi  Wisconsin  it  should  have  been  taken  by  demurrer  or 
answer." 

Certainty  to  a  common  intent  is  all  that  is  required  in  the  al- 

'  La  Crosse  &  Mil.  R.  R.  Co.  v.  Van-  *  Ibid. 

derpool,  11  Wis.  119.  ,    =  Carney  c.  The  La  Crosse  &  Mil.  R. 

2  La  Crosse  &  Mil.  R.  R.  Co.  v.  Van-  R.  Co.,  15  Wis.  503;  Clark  v.  Brown, 

derpool,  11  Wis.  119.  22  Mo.  140. 

^  Cairo  &    Vincennes    R.    R.  Co.  v.  »  Carney  v.  The  La  Crosse  &  Mil.  R. 

Faokney,  78  lU.  116.                 i  R.  Co.,  16  Wis.  503,  508. 
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legations  of  the  petition ;'  and  where  the  petition  stated  that  the 
work  and  materials  were  done  and  furnished  "  within  a  year 
past,"  and  the  bill  of  particulars  gave  the  amount  and  kind  of 
labor  and  materials,  with  the  price,  and  stated  that  they  were 
done  and  provided  "  up  to  the  2l8t  of  November  last,"  and  by 
contract,  it  was  held  sufficient.'' 

3.  Benefit  thereof  may  be  waived. — Although  the  character  of 
the  transaction  be  such,  between  the  owner  of  the  property  and 
the  builder  or  contractor,  that  a  mechanic's  lien  may  vest  in  sucli 
builder  or  contractor,  if  there  is  no  understanding  to  the  contra- 
ry, yet  the  builder  or  contractor  may,  in  the  contract  which  is 
the  basis  of  his  undertaking,  waive  his  right  to  the  lien,  and  an 
agreement  so  to  do  will  be  binding  as  between  themselves.' 
Moreover,  such  waiver  will  also  be  binding  as  against  a  sub-con- 
tractor, if  the  latter  enter  into  the  undertaking  with  knowledge 
thereof;  for  the  rights  of  the  sub-contractor  can  be  no  greater  than 
those  of  his  principal.*  And  knowledge  of  the  sub-contractor  that 
there  is  a  written  contract  between  the  original  parties  will 
charge  him  with  knowledge  of  the  terms  thereof  in  that  respect, 
as  it  is  sufficient  notice  to  put  him  uj  on  inquiry .° 

4.  Assignability  of  the  lien. — In  some  instances  it  has  been 
held  that  such  liens  are  assignable  by  assignment  of  the  debt, 
and  are  carried  thus  to  the  assignee  of  the  debt,  with  the  right  of 
action  to  enforce  the  same  in  his  own  name."  In  other  cases  it 
is  decided  that  they  are  in  the  nature  of  a  personal  privilege,  aTid 
are  not  so  assignable  as  to  entitle  the  assignee  to  the  benefit  of 
the  same,  in  an  action  in  his  own  name,  although  the  debt  be 
legally  assigned  to  him ;  that  his  only  remedy  is  a  personal  ac- 
tion and  ordinary  judgment  against  the  debtor,  without  lien 
other  than  the  usual  judgment  lien  which  follows  in  course  upon 

'  Williamson  v.  New  .Jersey  South-  *  Bowen   v.  Aubrey,    22    Cal.  566; 

em  R.  R.  Co.,  28    JST.  J.    Ch.   277,  14  Benedict  v.  Danbury    &  Norwalk  R. 

Am.  Ry.  Rep.  34.  R.  Co.,  24  Conn.  320. 

,    2  Williamson  v.  N.  J.  S.  R.  R.  Co.,  ^  Bowen   v.  Aubrey,  22   Cal.    566; 

etipra.  Benedict  v.  Danbury  &    Norwalk  R. 

'  Bowen  v.  Aubrey,  22  Cal.  566.  But  R.  Co.,  24  Conn.  320. 

a  statement  in  the  contract   that   the  ^  laege  «.  Bossieux,    15  Gratt.  83- 

company  will  pay   the  contractor  out  Tuttle  v.  Howe,  14  Minn.  145;  Skyrme 

of  a  certain  fund,  will  not  vitiate    the  v.  The  Occidental  Mill  &  M.  Co..  8 

lien:  Meyers.  Construction    Co.,   100  Nev.  219. 
U.  S.  457,  21  Am.  Ry.  Rep.  465. 
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judgment,  if  judgment  be  a  lien  in  the  tribunal  where  he  recovers.' 
The  latter  ruling  is  the  more  prevalent  one.  Yet  each  are  au- 
thority in  the  lower  courts  of  the  respective  states  where  decided, 
until  overrnled  by  the  supreme  courts  thereot. 

But  it  does  not  follow  that  the  assignee  of  the  debt  will  not 
have  a  right  to  sue  in  the  name  of  the  assignor  for  both  a  judg- 
ment and  the  mechanic's  lien,  but  for  the  use  and  beneiit  of  him- 
self.    It  has  been  held  that  such  is  his  privilege.'' 

5.  Legislative  power  to  abolish  or  modify  the  lien. — Any 
legislation,  tlie  effect  of  which  is  to  destroy  or  lessen  the  binding 
force  of  the  lien  after  it  has  attached,  or  to  destroy  or  dimiii^li 
the  right  thereto  of  the  mechanic  after  the  contract  is  made,  and 
he  is  bound  to  perform  the  job  for  the  performance  of  which  he 
has  contracted,  and  by  the  performance  of  which  the  lien  is  in 
law  to  inure  to  him,  is  unconstitutional  and  void,  as  impairing 
the  obligation  of  the  contract;  for  where,  by  the  law  of  the  con- 
tract, a  lien  would  inure  under  the  contract  if  performed,  then 
the  law.  presumes  that  circumstance  to  have  been  considered  by 
the  mechanic  as  one  of  the  inducements  to  entering  into  the  con- 
tract, and  must  be  so  regarded,'  If,  after  contracting  under  legal 
assurance  of  such  lien  as  the  result  of  liis  performance,  the  right 
to  sucli  result  be  taken  away  by  law,  leaving  the  party  to  look 
exclusively  to  the  personal  security  or  responsibility  of  the  other 
party  for  his  pay,  and  yet  bound  to  perform  the  job,  it  is  more 
purely  an  impairing  of  the  obligation  of  the  contract,  and  more 
injuriously  so  to  the  uadertaker,  than  it  would  be  if  the  contract 
be  by  law  entirely  annulled;  for  in  the  latter  case  he  would  no 
longer  be  bound  to  do  the  work.  Tiie  effect  of  taking  away  the 
right  to  the  lien  on  performance  and  leaving  the  mechanic  still 
bound  to  do  the  work,  is  to  have  led  him  into  a  legislative  trap. 

If,  however,  the  statute  giving  the  lien  be  passed  after  the  con- 
tract for  the  work  is  made,  then  it  may  be  repealed,  and  the  ex- 

'  Dano  w.  The  Mississippi,  Ouachita         '  The   great  principle  upon   these 

&  Red  River  R.  R.  Co.,  27   Ark.  564;  conohisiona    as   are   here  predicated, 

Caldwell  v.  Lawrence,    10    Wis.  331;  was  decided  and  asserted  in    Bronson 

Fitzgerald  »■.  The  First  Presb.  Church,  ».  Kinzie,  1   How.  311;    and    though 

1  Mich.  N.  P.  (1  Brown),  243;  RoUin  that  is  a  case  in  no  manner  involving 

».  Cross,  45  N.  Y.  766.  mechanic's  liens,  or  the  rights  ajid  lia- 

^  Palmer  t).  Merrill,  6    Cush.   282;  bilities  of  railroad  corporations,  yet  it 

Hallahan  v.  Herbert,  11   Abb.  N.  Y.  is  one  which  applies  to  all  parties  liti- 

Practice  Reps.  (N.  S.),  826.  gant  where  parallel  questions  arise. 
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pectation  of  the  lien,  as  respects  that  contract,  may  be  thereby  de- 
feated; for  in  such  case  the  expectation  or  assurance  of  a  lien  was 
not  taken  into  consideration  when  making  the  contract.  The  re- 
peal, even  then,  can  only  defeat  tlie  lien  as  to  such  work  as  has 
been  done  under  the  contract  made  before  its  enactment,  and  does 
not  flow  therefrom.  If  other  work,  independent  of  the  contract, 
be  undertaken  and  done  during  the  existence  of  the  lien  law, 
or  in  view  of  it,  then  the  right  of  lien  as  to  the  latter  work  will 
not  be  destroyed  by  the  repeal;  for  the  repealed  law  having  en- 
tered into  the  transaction,  remains  enforcible  to  consummate 
the  same.' 

But  the  legislature  may  pass  laws  limiting  the  time  in  which 
the  lien  is  enforcible,  and  the  same,  as  other  limitation  laws,  will 
be  valid  if  a  reasonably  practicable  time  be  allowed.''  And  so 
the  remedy  may  be  modified  as  to  the  means  of  enforcing  the 
lien,  provided  such  modification  does  not  injuriously  affect  the 
contract  itself,  by  impairing  the  same.'  So,  also,  the  lien  may  be 
postponed  in  law,  in  favor  of  subsequent  purchasers  and  incum- 
brancers, for  want  of  record  notice  thereof,  if  such  be  required, 
jnst  as  in  case  of  deeds  and  other  instruments,  for  not  being  re- 
corded, in  reference  to  landed  property  generally.* 

6.  Priority. — It  is  held  in  Iowa,  under  their  mechanic's  lien 
law,  that  a  mortgage  on  after  acquired  property  takes  prece- 
dence of  a  mechanic's  lien  subsequently  acquired;  that  the  rec- 
ord of  the  mortgage  is  notice,  and  the  lien  becomes  tantamount 
to  a  second  mortgage.'  In  this  case  the  mortgage  was  made  to 
a  trustee,  upon  all  property  then  owned  or  thereafter  to  be  ac- 
quired, to  secure  bonds  agreed  to  be  issued  to  a  contractor  in 
payment  for  constructing  the  road,  and  the  liens  were  acquired 
before  the  issue  of  the  bonds,  and  were  for  ties.    This  court  also 

>  Sullivan  B.  Brewster,  1 E.  D.  Smith  1868:  Burgess  v.  Memphis,  Carthasre 

(N.Y.),  681;  Church  K.Davis,  9  Watts,  &  N.  W.  R.  R.  Co.,  18  Kans.  53,  15 

304.  Am.  Ry.  Rep.  181. 

^Forchts.  Shorfc,45Mo.  377;  Balch  ^  Neilson  «.  Iowa  Eastern  Ry.  Co., 

V.  New  York  &  Oswego  Midland  R.  44  Iowa,  71;    S.  C.  8  Am.  Ry.  Rep. 

R.  Co.,  46  N.  T.  521.  82.    But  a  mechanic's  lien  for  work 

'  Paine  v.  Woodworth,  15  Wis.  298.  done  under   a  contract  takes  prece- 

*  Jackson  </.  Lamphire,  3  Pet.  290;  dence   of    any   incumbrances    subse- 

McCracken  ».  Hayward,  2  How.  613.  quent  to  the  commencement  of   the 

Chap.  45  of  the  Laws  of  1865  of  Kan-  work:    Meyer   v.    Construction   Co., 

eas,  giving  mechanic's  liens  upon  rail-  100  U.  S.   457,   21    Am.    Ry.    Rep. 

roads,  was  repealed  by  the  revision  of  465. 
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held,  thai  while  a  mortgage  of  property  thereafter  to  be  acquired 
might  not  take  precedence  of  a  lien  accruing  between  the  re- 
cording of  the  mortgage  and  the  acquiring  of  the  property,  yet 
a  mortgage  given  to  secure  a  valid  and  existing  contract  would 
take  precedence.'  Further,  that  a  mortgagee  who  has  con- 
tracted to  make  advances  or  incur  liabilities,  may  tack>  them  to 
.tlie  mortgage,  and  thus  secure  himself  upon  the  property,  even 
though  it  be  acquired  after  he  has  notice  of  subsequent  incum- 
brances.^ The  purchasers  of  bonds  issued  under  such  a  mort- 
gage are  not  put  to  inquiry  as  to  whether  the  bonds  and  mort- 
gage were  issued  simultaneously,  or  whether  liens  have  accrued 
in  the  interim?  It  is  held  also,  that  Sec.  1855  of  the  Iowa 
Code  of  1860,  giving  material-men  a  specific  lien  upon  a  build- 
ing or  erection  in  preference  to  prior  liens,  does  not  apply  where 
the  specific  property  is  so  incorporated  with  other  mortgaged 
property  that  it  can  not  be  removed  without  a  destruction  .of  the 
whole;  and  a  lien  was  allowed  upon  the  road-bed  subject  to  the 
mortgage,  but  not  to  any  specific  properties  which  could  not  be 
removed  without  injury.* 

Where  the  property  upon  which  the  lien  is  sought  to  be  enforced 
had  been  offered  to  be  deeded  to  the  railroad  company  upon  con- 
dition that  upon  the  erection  of  the  buildings  in  question  the 
land  should  become  theirs,  it  was  held,  on  a  question  of  pri- 
ority between  the  lien  and  a  prior  mortgage  on  subsequently 
acquired  property,  that  the  equitable  title  to  the  land  did  not 
vest  until  the  performance  of  the  condition,  and  therefore  the 
lien  took  precedence  of  the  mortgage.^ 

1  IbiA.  °  Botsford  v.  New  Haven,  Middle- 

^lUd.  town  &  Willimantic  R.   E.  Co.,    41 

8  Tbia.  Conn.  454,  7  Am.  Ry.  Rep.  153. 


CHAPTER  XXXVII. 


TRESPASS. 


Section. 
Trespass  lies  against  a  railroad 

corpora;  ion  .  .  .  .  1 
Delay  in  perfecting  right  of  way, 

after  possession,  may  amount  to 


Section, 
Trespass  of  servant  of  company  4 
Actions  by  a  reversioner    ...  5 
Trespass  lies  in  favor  of  the  com- 
pany      6 

Affirmative    defenses     must    be 

pleaded 7 


Trespass    by  intrusion  on  lands 
outside  right  of  way     ...      1 

1.  Trespass  lies  against  a  railroad  corporation. — The  earlier 
cases  hold  that  trespass  will  not  lie  against  a  corporation  aggre- 
gate, for  the  technical  reason  that  in  that  action  a  capias  was  the 
only  process:  and  it  being  for  the  arrest  of  the  body  of  the  de- 
fendant, was,  as  against  a  mere  legal  entity,  impracticable.  But 
this  objection  has  gradually  yielded,  as  process  has  varied  and 
corporations  became  more  numerous,  and  the  objections  which 
were  in  the  way  of  actions  for  torts  against  these  bodies  have 
been  swept  away  by  time  and  legal  process,  until  now  corpora- 
tions aggregate  are  liable  to  all  manner  of  civil  actions  to  which 
private  individuals  are  amenable.^ 

A  trespass  is  an  injury  against  the  owner  of  the  property  at 
the  time  of  its  commission;  hence  an  action  of  trespass  will 
only  lie  in  such  owner's  name.  The  right  of  action  does  not 
pass  with  the  premises  to  a  subsequent  purchaser  or  grantee.' 


'  Brokaw  v.  The  New  Jersey  Rail- 
road &  Transportation  Co.  and  an- 
other, .3Vroom  (N.  J.),  328;  Vance  v. 
The  Erie  Ry.  Co.,  3  Vroom  (N.  J.), 
334;  Tinsman  v.  The  Belvidere  Dela- 
ware R.  R.  Co.,  1  Dutch.  255;  New 
York  &  New  Haven  R:  R.  Co.  v. 
Schuyler,  38  Barb.  534;  Same  case, 
7  Tiffany,  30;  Phila.,  W.  &  B.  R.  R. 
Co.  V.  Quigley,  21  How.  202. "  So  in 
England:  GroiF  v.  Great  Northern  Ry. 
Co.,  .3  El.  &  El.  672;  Eastern  Go's  Ry. 
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Co.  V.  Broom,  6  Exch.  314;  Chilton  v. 
London  &  Croydon  Ry.  Co.,  16  M.  & 
W.  212;  Whitfield  v.  S.E.  RaUway  Co., 
El.,  B.  &  E.  115;  Green  v.  The" Lon- 
don Genl.  Omnibus  Co.,  7  C.  B.  (N. 
S.),  290. 

2  Central  R.  R.  Co.  v.  Hetfield,  5 
Dutch.  206;  Harrington  v.  St.  Paul  & 
Sioux  City  R.  R.  Co.,  17  Minn.  215; 
Ills.  Cent.  R.  R.  Co.  v.  Allen,  39  111. 
205. 
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If  such  subsequent  purchaser  sue,  and  lay  his  action  as  for  a 
continuous  trespass,  commencing  with  his  grantor  and  continu- 
ing all  the  way  down  to  the  commencement  of  the  action,  without 
averring  any  new,  independent  act  of  trespass,  the  action  will 
be  defeated  by  showing  the  original  entry  to  have  been  by  the 
consent  of  the  then  owner.  Thus  being  lawful  in  its  inception, 
.  there  was  no  trespass;  and  not  being  originally  wrongful,  its 
continuance  as  against  such  purchaser  is  not  wrongful,^  If  the 
defendant  justify  under  a  license  to  enter,  or  to  do  the  act  com- 
plained of,  the  license  must  be  pleaded.^  In  the  leading  case 
here  cited,  it  is  said  that  if  the  license  be  not  granted  by  a  deed, 
and  be  not  coupled  with  an  interest,  it  may  be  revoked  at  the 
pleasure  of  the  person  granting  it,  even  if  there  be  a  considera- 
tion paid  therefor,  or  expenses  be  incurred  by  reason  of  it' 

If  one  enter  upon  the  land  of  another  and  dig  a  ditch  thereon, 
he  is  a  trespasser,  and  if  he  re-enter  the  land  for  the  purpose  of 
filling  up  the  ditch  he  becomes  a  second  time  a  trespasser;  there- 
fore the  fact  that  he  does  not  re-enter  and  abate  the  nuisance 
does  not  render  him  liable  to  an  action  for  its  continuance.*  It 
is  the  duty  of  the  injured  party  to  make  reasonable  eflforts  to 
abate  the  nuisance.*  "W  here  recovery  has  been  had  for  a  com- 
pleted wrong,  no  new  action  will  arise  from  increased  arid  un- 
foreseen injury  arising  therefrom. ° 

In  an  action  of  trespass,  where  the  defendant,  a  railroad  com- 
pany, had  taken  possession  of  a  street  opposite  plaintifl''s  laud, 
the  fee  of  which  was  owned  by  him,  without  his  consent,  and 
without  complying  with  the  requirements  of  the  law,  it  was 
held  erroneous  to  instruct   the  jury  that  the  plaintiff  was   en- 

1  Central  R.  R.  Co.  v.  Hetfield,  5  dell  ».  Portsmouth,  G.  ¥.  &  C.  R.  R. 
Dutch.  206.  Co.,  51  N.  H.  483;  Batchelder  v.  Hib- 

2  Central  R.  R.  Co.  v._  Hetfield,  bard,  53  N.  H.  269;  Irish  o.  Burling- 
supra.  A  plea  justifying  an  entry  on  ton  &  S.  W.  R.  R.  Co.,  44  la.  380; 
lands  under  proceedings  to  condemn,  Hosher  v.  Kansas  City,  St.  Jos.  &  C. 
in  which  no  notice  is  given  to  the  B.  R.  R.  Co.,  60  Mo.  329. 

owner,  as  required  by  statute,  is  bad:  *  Kansas   Pacific  Ry.  Co.   v.  Mihl- 

Peoria  &  Rock  Island  Ry.  Co.  v.  War-  man,  17  Kans.  224,  9  Am;   Ry.   Rep. 

ner,  61  111.  52,  12  Am.  Ry.  Rep.  444.  428. 

'  Central  R.   R.    Co.    v.    Hetfield,  ^  Kansas  Pac.  Ry.  Co.  ■».  Mihlman, 

supra.    And  see  Murdock  v.  Prospect  supra.                        , 

Park  &  Coney  Island  R..  R.  Co.,  73  N.  °  Kansas  Pac.  Ry.  Co.  v.  Mihlman, 

Y.  579;  Mathews  v.  St.  Paul  &  Sioux  supra. 
City  R.  R.  Co.,  18  Minn.  434;  Blaisr 
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titled  to  recover  the  difference  between  the  value  of  the  use  of 
the  premises  with  the  railroad  constructed  and  used  as  it  was, 
with  all  its  inconveniences,  and  the  value  of  such  use  with  the 
railroad  there,  but  without  sach  inconveniences.  In  such  a  case 
the  damages  could  not  exceed  the  difference  between  what  would 
have  been  the  rental  value  during  the  continuance  of  the  tres- 
pass in  case  there  had  been  no  railroad  there,  and  its  actual 
rental  value  with  the  railroad  constructed  and  operated  as  it 
was.'  The  fact  that  only  a  part  of  the  width  of  defendant's 
track  was  upon  the  land  would  not  affect  this  rule  of  damages." 
In  Kentucky  it  is  held,  that  the  act  of  March  10,  1854,  au- 
thorizing an  owner  to  maintain  an  action  for  any  trespass  or  in- 
jury to  land  committed  while  he  was  out  of  possession,  was  not 
continued  in  force  by  the  general  statutes.' 

2.  Delay  in  perfecting  right  of  way,  after  possession,  may 
amount  to  trespass. — Unreasonable  delay  on  the  part  of  the 
company  to  perfect  their  rights,  after  taking  jjosscssion  and  oc- 
cupancy of  the  premises,  will  convert  such  acts  of  occupancy 
into  a  trespass,  and  an  action  will  accordingly  lie  therefor 
against  the  company,  either  in  trespass  or  in  case,  as  may  be 
deemed  preferable,  for  the  recovery  of  all  damages  and  injuries 
occasioned  by  the  prior  occupation  of  the  property.*  In  the  case 
cited  from  34  Maine,  Cnshman  v.  Sm.ith,  the  court  lay  down 
this  principle  in  the  following  language:  "The  right  to  such 
temporary  occupation  as  an  incipient  proceeding,  will  become 
extinct  by  an  unreasonable  delay  to  perfect  proceedings,  including 
the  actual  .payment  or  tender  of  compensation";  and  that  "an 
action  of  trespass,  or  an  action  on  the  case,  may  be  maintained." 

3.  Trespass  by  intrusion  on  lands  outside  of  right  of  way. — 
Authority  to  take  land,  and  the  material  thereon,  for  the  right  of 
way  of  a  railroad  company,  does  not  include  the  right  to  enter 
upon,   or  take  material   from,    the    adjoining  lands,'    nor  the 

1  Blesch  V.  Chicago  &  North  West-  R.  Co.,  43  Maine,  356;    Henry  v.  The 

em  Ry.  Co.,  43  Wis.  183,  17  Am.  Ry.  Dubuque    &     Pacific    R.  R.  Co.,  10 

Rep.  90.  Iowa,   540;  Bloodgood  v.  Mohawk  & 

2 Blesch  ».  C.  &  N.  W.  Ry.  Co.  Hudson  R.  R.  Co.,   18  Wend.  1. 

8  Jeffersonville,  Madison  &  Indian-  ^  Parsons  v.  Howe  and  others,  41 

apolia  R.   R.  Co.  v.  Bstevle,  13  Bush,  Maine,  218;  Payne  v.  The   Bristol  & 

667,  17  Am.  By.  Rep.  111.  Exeter  Rw.  Co.,  1  Eng.  R.  W.  Cases. 

^Cushmant).  Smith,  34  Maine,  247;  629;   and  for  any  such   intrusion    as 

Nichols  V.  Somerset  &  Kennebec  R.  also  for  acts  outside  of  corporate  au- 
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right  to  make  deposits  of  earth,  stone,  or  other  things  thereon.' 
And, if,  in  the  exercise  of  the  right  of  blasting,  or  other  proc- 
ess of  cleaning  away  the  ground  taken,  in  order  to  prepare  the 
road  bed  for  the  track,  obstructions  or  deposits  be  cast  upon  or 
fall  upon  such  adjoining  lands,  the  company,  if  caused  by  their 
act,  or  the  contractor,  if  by  his  independent  act,  must  clear 
the  same  away  in  a  reasonable  time,  and  for  want  of  proper  dili- 
gence in  so  doing  may  become  trespassers  in  respect  thereto.^ 

4.  Trespass  of  servant  of  company. — The  master  is  ordinarily 
responsible  for  the  trespass  or  willfully  wrong  act  of  his  servant, 
if  the  act  of  the  servant  complained  of  be  done  in  the  course  of  his 
business  employment;'  or  if  it  be  done  as  an  essential  means  of  at- 
taining the  end  directed  by  the  master,  and  was  intended  for  that 
purpose,  then  it  is  implied  in  the  employment,  and  the  master  is 
liable,  although  the  servant  may  have  willfully  and  maliciously 
exceeded  his  authority.*  But  the  master  is  not  liable  for  the  in- 
dependent wrong  act  or  willful  trespass  of  the  servant,  not  com- 
rabnded  by  the  master  or  ratified  by  him,  but  perpetrated  to 
gratify  the  private  hate  or  malignity  of  the  servant,  although 
done  under  color  of  discharging  his  duty  to  his  employer.  Such 
independent  act  of  the  servant  gives  no  right  of  action  against 
the  master.  The  servant  alone  is  responsible.'  K  or  will  it  do 
to  say  the  master  is  accountable  in  damages  because,  by  the  em- 
ployment, he  gives  the  servant  an  opportunity  to  abuse  or  maltreat 
those  with  whom  the  business  of  his  employment  brings  him  in 

thority,  trespass  lies:  Payne  e.  B.  &  *Evansville    &  Crawfordsville    R. 

E.  Ry.  Co.,  supra.  R.  Co.  v.  Baum,  26  Ind.  70;  Jefferson- 

'  Parsons  V.  Howe,  supra.  villa  R.  R.  Co.  v.  Rogers,  38 Ind.  116; 

^  Parsons  v,  Howe,  supra.  Indianapolis,  Peru  &  Chi.  Ry.  Co.  ». 

'Evansville    &    Crawfordsville    R.  Anthony,  43  Ind.   183;   Terre  Haute 

R.  Co.  V.  Baum,   26  Ind.  70;  Jeffer-  &  Indianapolis  R.  R.  Co.  v.  Graham, 

sonville  R.  R.  Co.  v.  Rogers,  38  Ind.  46  Ind.  239;  Terre  Haute  &  Indian- 

116;  Indianapolis,  Peru   &  Chi.  Ry.  apolis  R.  R.  Co.  -o.  Fitzgerald,  47  Ind. 

Co.  V.  Anthony,  43  Ind.  183;  Terre  79;    Jackson  v.  Second  Avenue  R.  R. 

Haute  &  Indianapolis  R.  R.  Co.  v.  Co.,  47  N.  Y.  (2  Sickels),  274. 

Oraham,  46  Ind.  239;  Terre  Haute  &  '^  Evansville  &  Crawfordsville  R.  R. 

Indianapolis  R.  R.  Co.  ».  Fitzgerald,  Co.  -o.  Baum,  26  Ind.  70,  72;  Isaacs  v. 

47  Ind!  79;  Jackson  v.  Second  Avenue  The  Third  Avenue  R.  R.  Co.,  47  N.  Y. 

R.  R.  Co.,  47  N.  Y.  274;  post,  chap.  (2  Sickels),  122;  McManus  v.  Crickett, 

40,  subdiv.  1.    And  the  rule  applies  1  East,  106;  Gregory  v.  Piper,  9  B.  & 

equally  to  corporations  as  to  individ-  C.  591;  Croft  v.  Alison,  4  B.  &  Aid. 

uals:    E.    &  C.  R.  R.  Co.  v.  Baum,  590. 
supra, 
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contact  in  the  discharge  of  his  duties.  Such  reasoning  would  hold 
shopkeepers  liable  for  the  conduct  of  clerks,  and  mechanics 
liable  for  the  conduct  of  their  journeymen,  and  so  in  all  depart- 
ments of  life  where  necessity  or  convenience  requires  the  employ- 
ment of  servants  or  assistants  to  accommodate  and  deal  with 
the  public' 

5.  Actions  by  reversioners. — Actions  in  tort  will  lie  at  the  suit 
of  a  reversioner  of  real  estate,  against  a  railroad  corporation,  for 
injuries  of  so  permanent  a  nature  that  the  result  thereof  will 
be  injurious  to,  and  affect  the  reversionary  interest.^  And  it  is 
no  defense  thereto  that  such  injuries  are  also  a  damage  to  the 
tenant  in  possession ;  each  may  have  his  action  for  the  injury 
inflicted,  if  damage  be  sustained' — so  soon,  too,  as  the  injury  is 
inflicted;  for  the  reversioner  is  not  bound  to  wait  until  he  comes 
into  possession,  to  vindicate  his  rights.* 

6.  Trespass  lies  in  favor  of  the  company. — The  same  rule  of 
liability  exists,  for  injuries  inflicted  upon  railroads  by  natural 
persons,  as  exists,  outside  of  statutory  provisions,  in  favor  of 
natural  persons  as  against  railroad  corporations,  for  injuries  in- 
flicted by  the  latter.^  Thus,  where  an  injury  occurs  to  a  rail- 
road by  reason  of  the  trespass  or  intrusion  of  cattle  thereon,  the 
owner  of  such  cattle  is  liable  for  the  injury,  if  the  cattle  were 
there  by  his  fault,  or  his  neglect  to  properly  restrain  the  same.' 

7.  Affirmative  defenses  must  be  pleaded. — If,  in  an  action 
of  trespass  against  the  president  and  directors  of  a  railroad  cor- 
poration, for  entering  on  and  digging  up  the  soil  of  the  plaint- 

'  BvanSville  &  Crawfordsville  R.  R.  Law,  286;  Main  ».  Northeastern  R.  R. 
Co.  r.  Baum,   26  Ind.  70,  73.    There  Co.,  12  Richardson's  Law,  82;  Daterr. 
are  rulings  to  the  contrary,  such  as  Troy  Turnpike  &  R.  R.  Co.,  2  Hill,  629. 
Penn.  R.  R.  Co.  if.  Vandiver,  42  Penn.  « Sinram  v.  Pittsburgh,  Fort  Wayne 
St.  365;  hut  they  are  an  exception  to,  &  Chi.  Ry.  Co.,  28  Ind.  244;  Eames  v. 
and  not  the   true  exposition  of,  the  Salpm  &  Lowell  R.  R.  Co.,  98  Mass. 
law,  as  is  believed.  563;    Northeastern   R.  R.  Co.   ».   Si- 
"Tinsman  r.   The  Belvidere  Dela-  neath,  8  Rich.  194;  New  York  &  Erie 
ware  R.  R.  Co.,  1  Dutch.  255.  R.  R.  Co.  v.  Skinner,  19  Penn.  St.  298. 
'  Ibid.  And  such  liability  may  arise  although 
*Ibid.  cattle  be  free  commoners,  if  negligent- 
''Macon  &  Western  R.  R.  Co.  v.  ly  allowed  by  the  owner  to  go  at  large 
Davis,  Admr.,   13  Geo.  68;  York    &  in  the   immediate  vicinity  of  a  rail- 
Cumberland  R.  R.  Co.    0.  Myers,   41  road:    Sinram  v.  P.,  F.  W.  &  C.  R. 
Maine,  109;   Greenville  &    Columbia  R.  Co.,  supra. 
R.  R.  Co.  V.  Partlow,  6  Richardson's 
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iff's  premises,  the  defendant  will  justify  tinder  the  charter  of  the 
company,  and  its  right  to  exercise  and  enforce  the  right  of  emi- 
nent domain,  and  to  take  property  for  the  construction  of  the 
road  of  the  corporation,  and  that  the  acts  complained  of  were 
committed  in  the  exercise  of  that  right,  such  defense  must  be 
pleaded  specially,  and  can  not  be  raised  l\y  demurrer  to  a  decla- 
ration in  which  those. facts  are  not  made  to  appear/ 

•  "! President  and  Directors  of  Craw-  gard  to  a  defense  by  limitation:  At- 
fordsville  &  Wabash  R.  B.  Co.  v.  lanfcic  &  Gulf  R.  R.  Co.  v.  Fuller,  48 
Wright,  5  Ind.  252.    And  so  with  re-      Ga.  423,  11  Am.  Ry.  Rep.  403. 
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DAMAGES  BY  FIRE. 


At  common  law    . 
Liability  by  statute 


Section. 
.  1 
.      2 


Section. 
The  fault  or  negligence  must  be 
the  proximate  cause         .        .      3 


1.  At  common  law. — The  general  common  law  principles  as 
to  the  liability  of  railroad  companies  for  injuries  caused  by  fire 
communicated  from  their  locomotive  engines,  are  the  same  as  in 
other  cases  of  injuries  resulting  from  the  use  of  fire.  If  used 
for  a  lawful  purpose,  upon  one's  own  premises,  without  any  fault 
or  negligence,  no  liability  attaches  to  the  company.  When 
"  there  is  neither  negligence  nor  folly  in  doing  a  lawful  act,  the 
party  can  not  be  chargeable  with  the  consequences."  ^    And  al- 


'  Burroughs  and  another  v.  The 
Housatonic  R.  R.  Co.,  15  Conn.  124, 
131;  S.  C.  2  Am'.  R.  W.  Gas.  30;  The 
Philadelphia  &  Reading  Kj  R.  Co.  v. 
Yeiser,  8  Barr  (8  Penn.  St.  R.),  366; 
S.  C.  2  Am.  R.  W.  Cas.  325;  The 
Prankford  &  Bristol  Turnpike  Co.  v. 
Phila.  &  Trenton  R.  R.  Co.,  54  Penn. 
St.  345;  Philadelphia  &  Reading  R. 
R.  Co.  V.  Yerger,  73  Penn.  St.  121; 
Slatten  v.  Des  Moines  Valley  R.  R. 
Co.,  29  Iowa,  148;  Gandy  v.  Chi.  & 
N.  W.  R.  R.  Co.,  30  Iowa,  420;  S.  C. 
6  Am.  R.  682;  Garrett  v.  Chi.  &  N.  W. 
Ry.  Co.,  36  Iowa,  121;  Radcliff's 
Ex'rs  V.  The  Mayor  and  others,  4  N. 
Y.  195;  Hays  v.  Miller,  6  Hun,  320; 
Bedford  v.  Hannibal  &  St.  Joe  Rail- 
road Co.,  46  Mo.  456;  Leavenworth, 
Lawrence  &  Galveston  R.  R.  Co.  v. 
Cook,  18  Kans.  261, 15  Am.  Ry.  Rep. 
350;  Pittsburgh,  Cincinnati  &  St. 
Louis  Ry.Co.  v.  Culver,  60  Ind.  469. 
If  there  is  no  evidence  of  negligence 
at  all,  the  court  should  instruct  the 


jury  to  find  for  the  defendant:  Bur- 
roughs V.  H.  R.  R.  Co.,  supra,  p.  126. 
That  repeated  fires  occurred  at  the 
same  place,  is  not  proper  evidence  to 
go  to  S.  jury  to  raise  the  inference  that 
the  company  was  negligent:  Phil.  & 
R.  R.  R.  Co.  V.  Yeiser,  8  Penn.  St.  (8 
Barr),  366;  Edwards  v.  Ottawa  River 
Nav.  Co.,  39  Upp.  Can.,  Q.  B.  264 
But  see,  contra,  Snyder  v.  P.,  C.  & 
St.  L.  Ry.  Co.-,  11  W.  Va.  14,  18  Am. 
Ry.  Rep.  164;  Smith  v.  Old  Colony 
&  Newport  R.  R.  Co.,  10  R.  I.  22,  6 
Am.  Ry.  Rep.  144.  In  the  latter 
case  a  distinction  is  made  between  fires 
occurring  before  and  after  the  one 
causing  the  injury.  Evidence  that 
other  engines  of  the  same  company 
passed  over  the  same  road,  at  the 
same  place,  for  a  considerable  time, 
under  similar  conditions,  without  caus- 
ing fires,  will  raise  an  inference  of 
negligence  as  to  the  engine  causing 
the  injury:  Atchison,  Topeka  &  Santa 
Fe  R.  R.  Co.  V.  Stanford,  12  Kans. 
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though  property  destroyed  may  have  do  actual  market  value, 
yet  plaintiff  may  recover  on  proving  a  value.' 

Burroughs  and  another  v.  Housatonic  Railroad  Company  was 
an  action  on  the  case  to  recover  damages  for  burning  plaintiff's 
house,  by  sparks  communicated  from  a  passing  engine.  The 
house  was  situated  very  near  the  line  of  the  railroad,  and  was 
erected  there  after  the  location  of  the  road.  There  was  no  act- 
ual negligence  or  wrong  imputable  to  the  company  in  the  use 
of  their  franchise.  They  had  only  used  their  engine  in  the 
usual  and.  necessary  manner  of  carrying  out  the  objects  of  the 
corporation,  upon  the  company's  own  premises.  These  acts 
were  rendered  lawful  by  the  act  of  incorporation  passed  by  the 
legislature.  In  disposing  of  the  case,  the  Supreme  Court  of 
Connecticut  say:  "  Where,  then,  there  is  neither  negligence  nor 
folly  in  doing  a  lawful  act,  the  party  can  not  be  chargeable 
with  the  consequences.  Thus,  where  the  owner  of  land  set  fire 
upon  his  fallow  grounds,  which  run  into  and  consumed  the 
plaintiff's  woods,  the  defendant  was  held  not  to  be  liable,  there 
being  no  negligence  in  him  or  his  servants." " 

In  the  same  case  the  court  hold  the  following  language,  as 
forcibly  illustrative  of  the  principle  that  a  person  is  not  liable 
for  the  consequences  of  the  reasonable  and  lawful  use  of  his  own 
property,  wherein  he  is  guilty  of  no  wrong,  folly  or  neglect. 
"  Have  these  defendants  done  any  such  act,  or  been  guilty  of 
any  such  negligence,  as  to  subject  themselves  to  this  action ;  or 
have  they  used  their  lawful  rights  in  a  reasonable  manner? 
What  acts  have  they  done?  They  have  built  their  road,  and  put 
on  their  engines  and  cars,  for  the  purpose  of  transporting  pas- 

354,  8  Am.  Ry.  Rep.  230.    Evidence  fire  had  been  before  communicated  by 

that  fire  had  escaped  from  other  loco-  the  same  engine  is  proper:    Henry  v. 

motives  of  a  similar  pattern  is  incom-  Southern  Pacific  E.  R.  Co.,  50  Cal. 

petent  to  show  insufficiency  of  the  par-  176,  12  Am.  Ry.  Rep.  168.    But  if  the 

tioular  engine  causing  the  fire,  or  neg-  company  assume  to  operate  without 

ligence  of  the  engineer:  Coale  v.  Han-  authority,  they  will  become  liable  for 

nibal  &  St.  Joseph  R.  R.  Co.,  60  Mo.  injuries  in  the  absence  of  negligence: 

227,  9  Am.  Ry.  Rep.  210;  Lester  ».  Jones  v.  Festiniog  Ry.  Co.,  Law  Rep. 

Kansas  City,  St.  Joseph   &   Council  3  Q.  B.  733. 

Bluffs  R.  R.  Co.,  60  Mo.  265,  9  Am.  Ry.  >  Atchison,  Topeka  &  Santa  Fe  R. 

Rep.  219;   Erie  Ry.  Co.  v.  Decker,  78  R.  Co.  v.  Stanford,  12  Kans.  354,  8 

Penn.  St.  293;  Jennings  v.  Penn.  R.  Am.  Ry.  Rep.  230. 

R.  Co.,  93  Penn.  St.  337;    S.  C.  37  ^  15  Conn.  131, 
Leg.  Int.  157.  Although  evidence  that 
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eengers,  by  means  of  steam  power,  in  the  manner  of  other  rail- 
road companies.  It  is  not  denied,  that  all  they  have  done  is  in 
exact  conformity  with  the  object  of  the  act  of  incorporation. 
All  they  have  done,  then,  must  be  lawful,  if  the  legislature  could 
make  it  so.  "Where,  then,  is  the  wrong?  It  is  true,  thait  a  spark 
from  their  chimney  struck  the  roof  of  the  plaintiflF's  building 
and  consumed  it;  but  these  defendants  neither  guided  nor  di- 
rected it.  In  what  respect  does  it  differ  from  a  similar  injury 
by  a  spark  from  a  dwelling  house?  In  either  case  the  spark  pro- 
ceeds from  a  reasonable  use  of  one's  own  property;  it  is  guided 
in  the  same  manner,  takes  the  same  direction,  and  produces  the 
same  injurr.  In  the  one  case  we  say  it  is^the  effect  of  accident, 
or  the  hand  of  Providence:  why  not  in  the  other?  If  there 
be  in  the  one  case,  how  can  there  be  in  the  other?"  In 
short,  it  is  clearly  settled  that  the  use,  by  an  incorporated  rail- 
road company,  of  its  engines  and  road  in  a  reasonable  manner,  is 
lawful,  to  effect  the  end  contemplated  by  the  legislative  power 
in  creating  the  corporate  body,  or  in  allowing,  if  such  be  the 
case,  by  a  general  law,  the  formation  of  such  corporate  body. 
For  the  consequences  thereof  the  company  is  not  liable,  if  it  do 
no  more  thaA  is  proper  and  necessary,  and  do  all  that  is  proper 
and  necessary,  and  do  it  in  a  proper  and  necessary  manner,  free 
from  wantonness,  folly  or  negligence  on  their  part.'  But  as  to 
what  is  the  proper  and  lawful  manner  of  using  such  locomotives 
and  operating  the  road,  and  what  will  amount  to  negligence, 
wantonness  or  folly,  these  are  still  to  be  considered,  and  recon- 
ciled, if  practicable,  upon  the  authority  of  the  adjudicated  cases. 
First,  then,  of  negligence  in  the  use  of  locomotive  engines: 
Though  negligence  is  ordinarily  a  question  of  fact  for  the 
jury,"  yet  it  sometimes  becomes  a  matter  clearly  of  legal  defini- 

'  Burroughs  ».  HousatonioR.R.  Co.,  R.  R.  Co.,  31   Iowa,  176;  Huyett  v. 

15  Conn.  124,   128;    Slatten  v.   Des  The  Phila.  &  Reading  R.R.  Co.,  23 

Moines  Valley  R.  R.  Co.,  29   Iowa,  Penn.   St.   373;  The  Lackawanna  & 

148;  Gandy  v.  Chi.  &   N.  W.  R.  R.  Bloomshurg  R.  R.  Co.  v.  Doak  and 

Co.,  30  Iowa,  420;  S.  C.  6  Am.  R.  another,  52  Penn.  St.  379;  Field  p.  The 

682;  Radcliff's  Exec'rs  v.  The  Mayor  N.  Y.  Cent.  R.  R.  Co.,  32  N.  T.  339; 

and  others,  4  N.  T  195;  The  Frank-  Webb   v.   The  Rome,  Watertown  & 

ford  &  Bristol  Turnpike  Co.  v.  Phila.  Ogdensburgh  R.  R.  Co.,  49  N.  Y.  (4 

&  Trenton  R.  R.  Co.,  54  Penn.  St.  Sickels),  420;    Rood  v.  N.  Y.  &  Erie 

345.  R.  R.  Co.,  18  Barbour,  80;    King  v. 

2  Jackson  v.  The  Chicago  &  N.  W.  Moms  &  Essex  R.  R.  Co.,  3  C.  B. 
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tion  and  import.'  Thus,  by  the  current  of  authorities,  it  is  the 
duty  of  railroad  companies  to  use  none  but  locomotive  engines 
of  the  safest  modern  construction,  im  reference  to  safety  as 
against  the  communicating  of  fire  therefrom  to  property  along 
the  line  of  the  road,  and  to  have  such  engines  supplied  with  all 
the  best  approved  appliances  to  prevent  the  escape  of  sparks 
therefrom  to  the  endangering  of  the  property  of  others.  The 
omission  so  to  do,  on  the  part  of  the  company,  is  well  settled  in 
law  to  be  negligence,  and  will  subject  the  company  to  a  recovery 
for  damages  occasioned  thereby,  provided  it  occur  without  the 
contributory  negligence  or  fault  (jf  the  owner  of  the  property  in- 
jured or  destroyed;"  or,  as  in  some  states,  without  a  greater  de- 
gree of  negligence  on  the  part  of  the  owner.'  And  though  the 
construction  be  of  the  approved  character,  and  they  be  provided 
with  the  most  safe  modern  appliances  for  the  preventing  of 


Green's  Ch.  397;  St.  Louis,  Alton  & 
Terre  Haute  R.  R.  Co.  v.  Gilham,  39 
111.  455;  Toledo,  Peoria  &  Warsaw 
Railway  Company  v.  Pindar,  58  111. 
447;  S.  C.  5  Am.  R.  57;  post,  chap. 
52,  subd'n  8. 

^  Post,  chap.  52,  subd'n  8. 

"Gandy  v.  The  Chicago  &  N.  W.  R. 
R.  Co.,  30  Iowa,  420;  S.  C.  6  Am.  R. 
682;  Jackson  v.  Chi.  &  N.  W.  R.  R. 
Co.,  31  Iowa,  176;  g.  C.  7  Am.  R.  120; 
SmaU  V.  C,  R.  I.  &  P.  R.  R.  Co.,  50 
la.  388;  Bedell  v.  The  Long  Island  R. 
R.  Co.,  44  N.  Y.  367;  S.  C.  4  Am.  R. 
688;  Webb  v.  The  Rome,  Watertown 
&  Qgdensburgh  R.  R.  Co.,  49  N.  T. 
(4Sickels),  420;  Lack.  &  Blooms.  R. 
R.  Co.  V.  Doak  and  others,  52  Penn. 
St.  379;  The  Frankford  &  Bristol 
Turnpike  Co.  v.  The  Phila.  &  Trenton 
R.  R.  Co.,  54  Penn.  St.  345;  Bass  v. 
C,  B.  &  Q.  R.  R.  Co.,  28  111.  9;  Great 
Western  R.  R.  Co.  v.  Haworth  and 
others,  39  III.  346;  Toledo,  Peoria  & 
Warsaw  Ry.  Co.  v.  Pindar,  53  111.  447; 
S.  C.  5  Am.  R.  57;  Murphy  w.  Chicago 
&  Northwestern  Ry.  Co.,  45  Wis.  222, 
18  Am.  Ry.  Rep.  17;  Snyder  v.  Pitts- 
l)urgh,  Cincinnati  &  St.  Louis  Ry.  Co., 
11  W.  Va.  14,  18  Am.  Ry.  Rep.  154. 


See,  also,  Doggett  v.  Richmond  & 
Danville  R.  R.  Co.,  78  N.  Car.  305, 
16  Am.  Ry.  Rep.  193,  where  the  con- 
tributory negligence  of  the  plaintiff  is 
distinguished  as  proximate  and  re- 
mote, and  the  effect  on  the  plaintiff 's 
right  of  recovery  of  the  negligence 
of  intervening  land  owners  is  con- 
sidered. Contributory  negligence 
which  will  preclude  a  recovery  by 
the  plaintiff  is  where,  in  the  presence 
of  a  seen  danger  (as  where  fire  has 
been  set),  he  omits  to  act  prudently, 
or  does  some  act  inconsistent  with 
the  preservation  of  his  property. 
But  where  the  danger  is  merely  antic- 
ipated, or  dependent  on  the  future 
continuance  of  defendant's  negligence, 
plaintiff  is  not  bound  to  guard  against 
it:  Snyder  v.  P.,  C.  &  St.  L.  Ry.  Co., 
supra.  It  is  not  contributory  negli- 
gence in  the  plaintiff  to  leave  open 
the  windows  of  his  building,  if  the 
company  is  negligent  in  not  using 
spark-arresters :  Louisville,  New  Alba- 
ny &  Chi.  Ry.  Co.  v.  Richardson,  66 
Ind.  43. 

'  Chi.  &  N.  W.  Ry.  Co.  v.  Simonson 
and  another,  54  III.  504;  S.  C.  5  Am. 
R.  155;  post,  chap.  52,  subd'n  2. 
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sparks  and  brands  from  escaping  from  such  engines  to  the  en- 
dangering of  the  neighboring  property,  it  nevertheless  devolves 
upon  the  company  to  use  them  in  a  prudent  and  careful  man- 
ner, and  not  wantonly  or  recklessly.'  To  use  them,  even  nnder 
such  circumstances  of  proper  construction  and  safeguards,  where 
accumulations  of  dried  grass  or  other  combustible  materials 
have  been  allowed  by  the  company  to  accumulate  and  remain 
along  or  near  the  track,  on  their  own  premises,  whereby  such 
combustible  matter  is  ignited,  and  fire  is  communicated  there- 
from to  the  property  of  others,  and  the  latter  is  thus  injured  or 
destroyed,  if  not  negligence  in  itself,  in  contemplation  of  law," 
is,  nevertheless,  a  case  in  which  a  jury  may  find  it  such,  and  the 
finding,  unless   for  proper  cause,  will  not  be  disturbed.'     So, 


iGandy  ».  Chi.  &  N.  W.  R.  R.  Co., 
30  Iowa,  420;  S.  C.  6  Am.  R.  682; 
Jackson  v.  The  Chi.  &  N.  W.  R.  R. 
Co.,  31  Iowa,  136;  S.  C.  7  Am.  R.  120; 
HI.  Cent.  R.  R.  Co.  v.  Mills,  42  III. 
407;  Flynn  v.  San  Francisco  &  San 
Jose  R.  R.  Co.,  40  Cal.  14;  S.  C.  6 
Am.  R.  595;  Pitch  v.  Pacific  R.  R.  Co., 
45  Mo.  322;  Lackawanna  &  Blooms- 
bm-g  R.  R.  Co.  V.  Doak  and  another, 
52  Penn.  St.  379;  The  Frankford  & 
Bristol  Turnpike  Co.  v.  The  Phila.  & 
Trenton  R.  R.  Co.,  54  Penn.  St.  345; 
Martin  v  Western  Union  R.  R.  Co.,  23 
"Wis.  437;  Smiths.  Old  Colony  &  New- 
port R.  R.  Co.,  10  R.  I.  22,  6  Am.  Ry. 
Rep.  144.  InthecaseofGandy,  above 
cited,  the  court  characterize  the  stop- 
ping of  an  engine  and  stirring  the  fire 
in  it  in  a  place  of  peculiar  peril,  and 
the  repeated  and  unusual  dropping  of 
coals,  as  tending  to  establish  the  fact 
of  negligence. 

^  Flynn  i'.  San  Francisco  &  San  Jose 
R.  R.  Co.,  40  Cal.  14;  S.  C.  6  Am.  R. 
595;  Perry  v.  Southern  Pacific  R.  R. 
Co.,  50  Cal.  578, 12  Am.  Ry.  Rep.  187; 
Illinois  Central  R.  R.  Co.  v.  Nunn,  51 
111.  78;  Salmon  v.  Delaware,  Lacka- 
wanna &  Western  R.  R.  Co.,  38  N.  J. 
5,  13  Am.  Ry.  Rep.  14;  Del.,  Lack.  & 
W.  R.  R.  Co.  V.  Salmon,  89  N.  J.  299, 


14  Am.  Ry.  Rep.  226.  And  where  the 
duty  to  keep  the  track  clear  of  such  ac- 
cumulations is  imposed  by  statute,  its 
omission  is  legal  negligence:  Pitts- 
burgh, Cincinnati  &  St.  Louis  Ry.  Co. 
».  Campbell,  86  III.  443. 

s  Kellogg  V.  The  Chi.  &  N.  W,  Ry. 
Co.,  26  Wis.  223;  S.  C.  7  Am.  R.  69; 
Bass  V.  Chi.,  B.  &  Q.  R.  R.  Co.,  28 
111;  9;  111.  Cent.  R.  R.  Co.  v.  Mills,  42 
111.  407;  Ohio  &  Miss.  R.  R.  Co.  v. 
Shanefelt,  47  111.  497;  111.  Cent.  R.  R. 
Co.  V.  Nunn,  51  111.  78;  Ohio  &  Miss. 
Ry.  Co.  V.  Porter,  t2  111.  437;  Kesee  v. 
The  Chi.  &  N.  W.  R.  R.  Co.,  30  Iowa, 
78;  S.  C.  6  Am.  R.  643;  Henry  ».  South- 
ern Pacific  R.  R.  Co.,  50  Cal.  176,  12 
Am.  Ry.  Rep.  168;  Perry  v.  same,  su- 
pra; Troxler  v.  Richmond  &  Danville 
R.  R.  Co.,  74  N.  Car.  377,  13  Am.  Ry. 
Rep.  389;  Pittsburgh,  Cincinnati  & 
St.  Louis  R.  R.  Go.  v.  Nelson,  51  Ind. 
150;  Smith  v.  London  &  S.  W.  Ry. 
Co.,  Law  Rep.  5  C.  P.  98;  S.  C.  6 
Id.  14.  The  rule  in  this  regard  is 
stated  as  follows  in  Snyder  e.  Pitts- 
burgh, Cincinnati  &  St.  Louis  Ry.  Co., 
11  W.  Va.  14,  18  Am.  Ry.  Rep.  154: 
"  From  the  evidence  and  all  the  cir- 
"cumstances  and  surroundings,  in- 
"  eluding  the  dryness  of  the  time,  did 
"the  defendant  permit  such  an  accu- 
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likewise,  in  respect  to  contributory  and  comparative  negligence 
on  the  part  of  the  plaintiff,  alleged  to  consist  in  like  accumula- 
tions of  dry  afld  combustible  material  or  matter  on  plaintiff's 
premises,  along  and  near  to  the  track  of  the  railroad,  the  court 
will  not  charge  the  jury  that  it  amounts ^er  se  to  contributory 
or  to  comparative  negligence,  but  will  refer  both  the' fact  as  to 
such  accumulations,  and  the  question  of  the  plaintiff's  negli- 
gence dependent  thereon,  to  the  jury  for  their  decision.' 

But  although  there  be  negligence  on  the  part  of  the  company, 
yet,  to  justify  a  recovery,  the  plaintiff  himself  is  bound  to  have 
used  a  reasonable  degree  of  care,  and  of  endeavor  to  preserve  his 
property."    Thus  it  is  holden  that  the  burning  of  money  in  a 


"mulationof  grass,  weeds  or  leaves 
"  of  a  combustible  nature  within  its 
"right  of  way  at  the  point  where 
"said  fire  occurred,  exposed  to  igni- 
"  tioa  by  its  engines,  as  would  not  be 
"  permitted  or  done  by  a  cautious  and 
"  prudent  man  upon  his  own  premises 
"  if  exposed  to  the  same  hazard  from 
"fire  as  the  accumulation  of  the  dry 
"  grass,  weeds  or  leaves  upon  the  said 
"  right  of  way  of  the  defendant?"  11 
W.Va.  37. 

I  Kellogg  V.  The  Chi.  &  N.  W.  Ry. 
Co.,  26  Wis.  223;  S.  C.  7  Am.  R.  69; 
Murphy  ».  Chicago  &  North  Western 
•Ry.  Co.,  45  Wis.  222,  18  Am.  Ry. 
Rep.  17;  Cook  I).  Champlain  Transpor- 
tation Co.,  1  Denio,  91;  Kesee  v.  The 
Chi.  &  N.  W.  E.  R.  Co.,  80  Iowa,  78; 
S.  C.  6  Am.  R.  643;  Fitch  v.  Pacific 
R.  R.  Co.,  45  Mo.  322;  Coates  v.  Mis- 
souri, Kansas  &  Texas  Ry.  Co.,  61  Mo. 
38,  8  Am.  Ry.  Rep.  60;  Kansas  Pac. 
Ey.  Co.  V.  Brady,  17  Kansas,  380. 
In  Ohio  &  Miss.  R.  R.  Co.  v.  Shanefelt, 
47  III  497,  and  Illinois  Cent.  Railroad 
Co.  V.  Nunn,  51  111.  78,  a  contrary  doc- 
trine is  announced,  but  by  a  divided 
court.  It  is  holden  in  these  cases,  that 
suffering  such  combustible  accumula- 
tions to  remain  near  the  railroad  is 
negligence  on  the  part  of  the  landed 
proprietor,  and  that  he  can  not  recover 


if  damage  is  suffered  by  him  from  fire 
communicated  thereto  from  the  road. 
And  see,  also,  Salmon  v.  Delaware, 
Lackawanna  &  Western  R.  R.  Co.,  38 
N.  J.  5, 13  Am.  Ry.  Rep.  14;  Snyder  v. 
Pittsburgh,  Cincinnati  &  St.  Louis  Ry. 
Co.,  11  W.  Va.  14.  18  Am.  Ry.  Rep. 
154. 

2  111.  Cent.  R.  R.  Co.  v.  Mills,  42 
111.  407;  Ohio  &  Miss.  R.  R.  Co.  v. 
Shanefelt,  47  111.  497;  111.  Cent.  R.  R. 
Co.  V.  Prazier,  47  111.  505;  Toledo,  Pe- 
oria &  Warsaw  Ry.  Co.  v.  Pindar, 
53  111.  447;  S.  C.  5  Am.  R.  57;  Chica- 
go &  N.  W.  Ry.  Co.  V.  Simonson,  54 
111.  504;  S.  C.  5  Am.  R.  155;  Chicago 
&  Alton  R.  R.  Co.  ».  Pennell,  94  III. 
448;  Ward  v.  Milwaukee  &  St.  Paul 
Ry.  Co.,  29  Wis.  144, 12  Am.  Ry.  Rep. 
193;  Burke  v.  Louisville  &  Nashville 
R.  R.  Co.,  7  Heisk.  451,  12  Am.  Ry. 
Rep.  497;  Doggett  v.  Richmond  & 
Danville  R.  R.  Co.,  78  N.  Car.  305,  16 
Am.  Ry.  Rep.  193;  Woodson  «.  Mil- 
waukee &  St.  Paul  Ry.  Co.,  21  Minn. 
60,  19  Am.  Ry.  Rep.  293.  In  Shane- 
felt's  case  it  is  distinctly  holden  that 
holders  of  improved  lands  contiguous 
to  railroads  are  as  much  bound  in  law 
to  keep  their  grounds  free  of  ajocurau- 
lations  of  combustible  material  as  are 
railroad  companies  to  so  keep  their 
own;  and  the  same  is  referred  to  and 
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dwelling-honse,  which  house  is  burned  by  reason  of  the  negli- 
gence of  another  party,  will  not  give  a  cause  of  action  for  the 
loss  of  the  money  against  the  author  of  the  negligence,  if  the 
owner  of  the  money  might  by  ordinary  care  have  saved  the 
same.*    The  rule  applies  with  equal  force  to  all  other  property. 
The  rule  laid  down  by  the  Supreme  Court  of  Iowa,  in  Kesee  v. 
The  Chicago  &  North  Western  Railroad  Company,  is  that  it  is 
not  negligence  ^67"  se,  on  the  part  of  a  railroad  company,  to  suffer 
such  natural  accumulation  of  dry  grass  and  other  combustible 
matter  on  the  sides  of  their  tracks  as  are  liable  to  be  ignited  by 
sparks  or  fire  from  their  engines,  unless  it  be  to  such  an  extent  as 
would  not  be  permitted  or  done  by  a  cautions  and  prudent  man 
upon  his  own  premises,  if  exposed  to  the  same  hazard  from  fire 
as  are  the  combustibles  so  accumulated  upon  the  right  of  way  of 
the  railroad  company;  but  that  if  so  suffered  to  accumulate  and 
remain  to  a  greater  degree  than  would  be  permitted  by  a  prudent 
and  cautious  man  on  his  own  premises  under  like  circumstances, 
then  the  jury  may  infer  negligence  therefrom ;  aud  that  if  they 
find  also  from  the  evidence  that  tire  or  sparks  from  the  engine 
set  fire  to  such  accumulated  combustibles  thus  existing  in  greater 
extent  than  a  cautious  man  would  permit,  and  do  also  infer  negli- 
gence therefrom,  and  that  the  fire  passing  on  to  plaintiff's  premi- 
ses from  the  grounds  of  the  company  set  fire  to  plaintiff 's  property, 
then  the  company  will  be  liable  for  the  damages,  unless  contrib- 
uted to  by  the  negligence  of  the  plaintiff  himself;  and  that  be- 
fore plaintiff  can  recover,  he  must  satisfy  the  jury  by  evidence  ' 
that  he  has  been  guilty  of  no  negligence  which  contributed  di- 
rectly to  the  injury,  which  may  be  shown  by  evidence  of  pru- 
dence and  care  on  his  part,  in  reference  to  exposure  of  the  prop- 
erty  destroyed;     that   though    the  owner   of   property    along 
the  line  of  a  railroad   has  a  right  to  stack  his  grain  and   hay,  or 
to  place  other  property,  on  his  own  premises  near  the  road,  yet 

approved  in  the  subsequent  case  of  the  loss,  notwithstanding  the  partici- 

Chicago  &  N.  W.  Ry.  Co.  v.  Simon-  pation  of  the  plaintiff   in  procuring 

son.    But  where  the  owner  of  a  live  and  using   the  dangerous  material: 

animal,  by  direction  of  the  railroad  Powell  v.  Penn.  R.  R.  Co.,  32  Penn 

company's  agent,  used  straw  for  bed-  St.  (8  Casey),  414. 
ding  for  the  animal  which  was  being  i  Toledo,  Peoria  &  Warsaw  Ry  Co 

ti-ansported  m  the  cars,  and  the  straw,  v.  Pindar,  63  111.  447-  Chicago  &  N 

wa.s  Ignited  and  the  animal  burned,  W.  Ry.  Co.  v.  Simonson,  54  111  §04  " 
the  court  held  the  company  liable  for 
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in  SO  doing  lie  tabes  the  risk  of  accidents,  bat  not  of  negligence 
of  the  company;  and  that  if  he  leaves  it  unprotected  when  it 
could  be  better  secured  by  plowing  around  it,  and  he  fails  to  do  so, 
or  to  use  othier  means  likely  to  protect  it,  he  is  guilty  of  contribu- 
tive  negligence,  and  can  not  recover  for  injury  communicated  by 
fire  burning  over  the  ground  from  the  right  of  way  of  the  rail- 
road compiSny.'  But  such  inacprndence  of  the  adjacent  -owner 
will  not  render  any  less  obligatory  the  duty  devolving  upon  the 
railroad  company  of  using  due  care  on  its  part. 

"  Fire  being  a  destructive  element  (say  the  Supreme  Court  of 
Iowa),  persons  using  it  are  required  to  exercise  all  reasonably 
careful  and  prudent  precautions  against  its  spread." '  And  this 
rule^xtends  to  the  use  of  railroad  locomotives,  in  operating  rail- 
roads. The  care  and  prudence  required  by  law  to  prevent  inju- 
ries by  fire  from  locomotives,  call  for  the  best  contrivances  for 
safety  that  are  known;  and  unless  such  are, used,  there  is  negli- 
gence.' But  the  facts  involving  such  negligence,  or  necessary  to 
its  existence,  are  matter  for  the  decision  of  a  jury.*  And  it 
matters  not  whether  the  injury  be  occasioned  by  the  improper  use 

1  Kesee   v.  The   Chicago  &  N.  W.  St.  Louis  R.  R.  Co.  v.  Nelson,  51  Ind. 

R.  R.  Co.,  30   Towa,  .78;    Snyder  v.  150;  Hoyt  v.  Jeffers,  SO  Mich.  181. 

Pittsburgh,  Cin.  &  St.  Louis  Ry.  Co.,  Ordina,ry  fuel  may  be  used:   Collins  v. 

11  W.  Va.  14,  37;  Cook  v.  The  Cham-  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  6  Hun, 

plain  Transportation  Co.,  1  Denio,  91.  499;  Bait.  &  Susquehanna  R.  R.  Co. 

"  Jackson  v.  The  Chi.  &  N.W.  R.  R.  v.  Woodruff,  4  Md.  242;  Lackawanna 

Co.,  31  Iowa,  136;  S.  C.  7  Am.  R.  120;  &  B.  R.  R.  Co.  v.  Doak,  52  Penn.  St. 

Smith  V.  Old  Colony  &  Newport  R.  R.  379. 

Co.,  10  R.  L  22;  Ward  w.  Mil.    &  St.         *  Jiickson  v.   Chi.  &  N.  W.  R.  R. 

Paul  Ry.  Co.,  29  Wis.  144;  Spanld-  Co.,  31  Iowa,  136;  Huyett  v.  Phil.  & 

ing  V.  Chi.  &  N.  W.  Ry.  Co.,  30  Wis.  Reading  R.  R.  Co.,  23  Penn.  St.  R. 

110;  Read  ».  Morse,    34   Wis.    315;  373;  Penn.  R.  R.  Co.  v.  Hope,  80  Penn. 

Longabaugh   v.  Va.  City  &   T.  R.  R.  St.  873;  Field  v.  N.  Y.  Cent.  R.  R. 

Co.,  9  Nev.  271;  Snyder  v.  Pittsburgh,  Co.,  82  N.  Y.  339;    Brigga  v.  N.  Y. 

Cin.  &  St.  Louis  Ry.  Co.,  11  W.  Va.  Cent.  &  H.  R.  R.R.  Co.,  72  N.  Y.  26; 

14;  S.  C.  18  Am.  Ry.  Rep.  154.  Hays  v.  Miller,  6  Hun,  320;  Coale  v. 

'  Gandy  v.  Chi.  &  N.  W.  R.  R.  Co.,  Hannibal  &  St.  Joseph  R.  R.  Co.,  60 

80  Iowa,    420;  S.  C.  6  Am.  R.  682;  Mo.  227,  9  Am.  Ry.Rep.  210;  Chicago 

Jackson  v.  The  Chi.  &  N.  W.  R.  R.  &  Alton  R.  R.  Co.  v.  Pennell,  94  111. 

Co.,  31    Iowa,  136;    Bpvier  ».  DeL  &  448;  Atchison,  Tope,ka&  Santa  FeR. 

Hudson  Canal  Co.,  13  Hun,  254;  Chi-  R.  Co.  v.  Bales,  16  Kansas,  252;  Kel- 

cago  &  Alton  R.  R.  Co.  ».  Pennell,  logg    v.  Milwaukee  &  St.  Paul  Ry. 

94  111.  448j  Pittsburgh,  Cincinnati  &  Co.,  5DiU.  537. 
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of  a  properly  constructed  engine,  or  from  a  defect  in  the  con- 
struction of  the  engine  itself.' 

In  cases  of  loss  by  fire,  set  out  by  an  engine  upon  a  railroad, 
and  involving  the  question  of  negligence,  the  mere  fact  of  the 
injury  does  not  amount  to  proof  of  negligence  or  wrong  upon 
the  part  of  the  company.  Such  proof  of  setting  otit  the  fire,  or 
escape  thereof  from  tlie  property  of  the  company,  is  but  one  stage 
toward  making  out  a  case  for  recovery.  The  circumstances  and 
facts  relied  upon  as  negligence  are  also  to  be  proven,  and  are  to 
be  proven  by  the  plaintifi:  To  recover,  he  must  aver  negligence 
on  the  part  of  the  company,  as  also  ordinary  care  on  his  part. 
To  recover,  the  burden  of  proof  is  on  him  to  prove  what  he  thus 
necessarily  avers.     His  allegations  and  proof  must  correspond." 


1  Jackson  ».  The  Chi.  &  N.  W.  E. 
R.  Co.,  31  Iowa,  136. 

2  Gandy  v.  The  Chi.  &  N.  W.  Ry. 
Co.,  SO  Iowa,  420;  McCummons  v. 
The  Chi.  &  N.  W.  Ry.  Co.,  33  Iowa, 
187;  Small  v.  C,  R.  I.  &  P.  Ry.  Co..  50 
la.  338;  Macon  &  Western  R.  R.  Cp. 
V.  McConnell,  27  Geo.  481;  Sheldon 
V.  Hudson  River .  R.  R.  Co.,  29  Barb. 
226;  S.  C.  14  N.  T.  218;  Field  v.  N. 
Y.  Cent.  R.  R.  Co.,  32  N.  Y.  339;  Col- 
lins V.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co., 
5  Hun,  603;  McCaig  v.  Brie  Ry.  Co., 
8  Hun,  599;  Smith  v.  Hannibal  &  St. 
Joseph  R.  R.  Co.,  37  Mo.  287;  Huyett 
».  Phil.  &  Reading  R.  R.  Co.,  23  Penn. 
St.  373;  Jennings  v.  Penn.  R.  R. 
Co.,  93  Penn.  St.  337;  S.  C.  37  Leg. 
Int.  157;  Reading  &  Columbia  R.  R. 
Co.  V.  Latshaw,  98  Penn.  St.  449;  S. 
C.  37  Leg.  Int.  157,  9  Repr.  798; 
McCready  v.  South  Car.  R.  R.  Co.,  2 
Strobh.  356;  Burroughs  v.  Housatonic 
R.  R.  Co.,  15  Conn.  124;  Indianap- 
olis &  Cin.  R.  R.  Co.  V.  Paramore  & 
others,  31  Ind.  147;  Doggett  v.  Rich- 
mond &  Danville  R.  R.  Co.,  78  N. 
Car.  805,  16  Am.  Ry.  Rep.  193;  Stur- 
gis  V.  Robbins,  62  Me.  289.  But  it  is 
held  otherwise  in  Missouri.  The 
rule  in  that  state  is  that  negligence  is 
presumed  from  the   escape  of  fire: 


Coale  V.  Hannibal  &  St.  Joseph  R.  R. 
Co.,  60  Mo.  227,  9  Am.  Ry.  Rep.  210; 
Clemens  v.  Same,  53  Mo.  366,  12  Am. 
Ry.  Rep.  351;  Kenney  ».  Same,  70  Mo. 
243.  And  so  in  Tennessee:  Burke 
V.  Louisville  &  Nashville  R.  R.  Co.,  7 
Heisk.  451,  12  Am.  Ry.  Rep.  497. 
And  see  Woodson  v.  Milwaukee  &  St. 
Paul  Ry.  Co.,  21  Minn.  60,  19  Am. 
Ry.  Rep.  ^93;  Burlington  &  Mo.  R.  R. 
Co.  V.  Westover,  4  Neb.  268.  In  Illi- 
nois and  Iowa  this  rule  exists  by  stat- 
ute: Pittsburgh,  Cincinnati  &  St. 
Louis  Ry.  Co.  v.  Campbell,  86  III.  443; 
Small  V.  C,  R.  I.  &  P.  Ry.  Co.,  50  la. 
338.  If  the  fire,  after  it  had  been  ig- 
nited, could  have  been  prevented  by 
the  employes  on  the  road  from  spread- 
ing to  plaintiff's  property,  the  com- 
pany is  chargeable  with  gross  negli- 
gence: Kenney  v.  Hannibal  &  St.  Jo- 
seph R.  R.  Co.,  63  Mfi.  99,  20  Am. 
Ry.  Rep.  275;  S.  C.  70  Mo.  252.  See, 
as  to  proper  allegations  in  that  re- 
spect, and  as  to  when  the  variance,  if 
any,  should  be  taken  advantage  of, 
Ibid.  But  is  not  necessary  to  identify 
the  engine  causing  the  fire:  Bevier 
V.  Del.  &  Hudson  Canal  Co.,  13  Hun, 
254;  Penn.  R.  R.  Co.  v.  Stranahan, 
79  Penn.  St.  405. 
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In  Georgia  the  ruling  is,  that  persons  who  build  or  make 
erections  near  to  that  which  may  endanger  them,  the  same  being 
in  itself  lawful,  as,  for  instance,  making  erections  or  placing 
property  dangerously  near  to  railroads  or  railroad  woodyards, 
do  so  at  their  own  risk,  except  as  to  injuries  caused  by  the  neg- 
ligence of  the  company  from  whose  property  or  engines  the 
fire  emanates;^  and  that  the  negligence,  to  cause  liability,  must 
in  such  cases  be  gross.''  This  latter  ruling  was  had  upon  k  re- 
trial of  the  same  case  above  cited,  after  it  had  once  been  reversed. 

The  ruling  in  Illinois  in  regard  to  the  application  of  the  doc- 
trine of  remote  and  proxirnate  cause  is,  that  taking  into  con- 
sideration the  direction  of  the  wind,  the  state  of  the  weather, 
and  all  the  surrounding  circumstances  and  localities,  if  "the  effect 
of  the  negligently  allowing  fire  to  escape  from  a  railroad  locomo- 
tive and  communicate  itself  to  the  neighboring  property,  would 
be,  in  the  apprehension  of  a  reasonable  person,  to  set  fire  to  and 
consume  the  property  for  which  compensation  is  claimed,  and 
without  the  aid  of  any  new  circumstance  or  incident,  then  the 
cause  is  proximate,  and  the  loss  is  the  proximate  result  of  setting 
out  the  fire,  and   the  company  is  liable.'    But  if   some  new 

'  Macon  &  Western  R.  R.  Co.  v.  Mo-  house  and  track  near  it  employed  the 
Connell,  27  6a.  481.  And  see  Phil.  &  engine  of  a  railroad  company  to 
Reading  R.  R.  Co.  v.  Hendriokson,  80  draw  cars  over  it,  and  the  engine 
Penn.  St.  182;  Chicago  &  Alton  R.  R.  threw  sparks  badly,  which  was  no- 
Co.  V.  Penneir,  94  111.  448;  Kansas  ticed  by  plaintiffs,  and  after  some  use 
Pac.  Ry.  Co.  v.  Brady,  17  Eans.  380;  of  the  engine  the  warehouse  was 
Small  V.  C,  R.  I.  &  P.  R.  R.  Co.,  50  ignited  by  the  sparks  and  burned,  the 
Iowa,  338.  But  see  contra,  Kellogg  company  was  held  not  liable:  Mar- 
V.  Chi.  &  N.  W.  Ry.  Co.,  26  Wis.  223;  quette,  Houghton  &  Ontonagon  R.  R. 
Ward  v.  Milwaukee  &  St.  Paul  Ry.  Co.«.  Spear,  44  Mich.  169;  S.  C.  6  N. 
Co.,  29  Wis.  144,  12  Am.  Ry.  Rep.  W.  Repr.  202,  21  Am.  Ry.  Rep.  24^. 
193;  Caswell  v.  Chicago  &  N.  W.  Ry.  It  does  not  affect  the  matter  that  the 
Co.,  42  Wis.  193,  15  Am.  Ry.  Rep.  company,  on  complaint  being  made 
'!62;  Murphy  v.  C.  &  N.  W.  Ry.  Co.,  of  the  throwing  of  sparks,  promised 
45  Wis.  222,  18  Am.  Ry.  Rep.  17;  to  repair  "  some  time" :  Ibid. 
Burke  v.  Louisville  &  Nashville  R.  R.  "  Macon  &  Western  R.  R.  Co.  v. 
Co.,  7  Heisk.  451,  12  Am.  Ry.  Rep.  McConnell,  31  Geo.  133. 
497.  Expert  tesiimony  is  not  admissi-  » Pent  and  another  w.  Toledo,  Pep- 
ble  to  show  whether  a  structure  would  ria  &  Warsaw  Ry.  Co.,  59  III.  349 
be  considered  as  exposed  to  risk:  Mil-  And  see  Hoag  ».  Lake  Shore  &  Mich, 
waukee  &  St.  Paul  Ry.  Co.  v.  Kellogg,  Southern  R.  R.  Co.,  85  Penn.  St, 
4  Otto,  469,  17  Am.  Ry.  Rep.  309.  293,  18  Am.  Ry.  Rep.  405. 
And  so  where  the  owner  of  a  ware- 
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agency  is  brought  to  bear  upon  the  condition  of  things  after  the 
fire  has  been  started,  whereby  its  communication  to  other  prop- 
erty is  caused  or  accelerated — as,  for  instance,  the  suddenly 
springing  up  of  a  high  wind,  by  wliich  the  fire  is  carried  along, 
and  extended  to  other  property  than  it  would,  by  a  reasonable 
supposition,  have  communicated  to  but  for  such  new  circum- 
stande — then  the  original  cause  is  remote,  the  loss  is  the  remote 
result  thereof,  and  the  company  is  not  liable.'  Moreover, 
these  circumstances  are  matters  of  fact  for  a  jury  to  decide,  un- 
der the  charge  of  the  court.' 

But  to  enable  a  plaintifl"  to  recover,  in  Illinois,  for  injuriesin- 
curred  by  fire  escaping  from  a  locomotive  and  communicated  to 
dry  grass,  negligently  allowed  to  accumulate  on  defendant's 
right  of  way  grounds,  and  thence  to  like  accumulations  allowed 
by  plaintiff  to  remain  on  his  adjoining  grounds,  and  thence  to  the 
property  injured,  it  must  appear  that  the  negligence  of  the  com- 
pany in  that  respect  was  gross  when  compared  with  that  of  the 
plaintiff;  or,  at  all  events,  that  the  negligence  of  the  defendant 
was  greater  than  that  of  the  plaintiff,  while  that  of  the  latter  was 
slight.'  These  two  terms,  gross  and  greater,  are  occasionally 
used  by  the  courts  of  this  state  in  the  same  connection,  as  if  in- 
tended to  convey  the  same  meaning. 

By  the  statute  of  Illinois  of  1869  (Gross,'  Comp.,  554,  See. 

'  Fent  and  others  v.  Toledo,  Peoria  special  verdict  as  to  negligence  of  the 

&    Warsaw   Ry.    Co.,    59    111.  349;  company    is  sufficiently  certain,  Cas- 

Toledo,  Wabash  &  Western  Ry.  Co.  well  v.  Chicago  &  N.  W.  By.  Co.,  4^ 

V.  Mutherabaugh,  71  111.  572.  Wis.  193,  15  Am.  Ry.  Rep.  162.    p«t 

2  Fent  and  others  v.  Toledo,  Peoria  where  the  facts  are  undisputed,  and 

&  Warsaw  Ry.  Co.,  59  111.  349;    Del-  the  intervening  agency  manifest,   it 

aware,  Lackawanna  &  Western  R.  R.  may  become  a  question  for  the  court: 

Co.  V.  Salmon,  39  N.  J.  299,  14  Am.  Hoag  v.  L.  S.   &  M.   S.  R.  R.  Co., 

Ry.  Rep.  226;  Perry  ».  Southern  Pacific  supra. 

R.  R.  Co.,  50  Cal.  578.  12  Am.  Ry.  schi.  &  N.  W.  Ry.  Co.  v.  Simon- 
Rep.  187;  Clemens  v.  Hannibal  &  St.  gon,  54  HI.  504;  or,  in  states  holding 
Joseph  R.  R.  Co.,  53  Mo.  866,  12  Am.  the  rule  of  contributory  negligence, 
Ry.  Rep.  351;  Phil.  &  Reading  R.  R.  that  the  negligence  of  the  plaintiff 
Co.  V.  Hendrickson,  80  Penn.  St.  182;  ^^s  remote  and  that  of  the  defendant 
Hoag  v^  Lake  Shore  &  Mich.  South-  proximate:  Fitch  ».  Pao.  R.  R.  Co.,  45 
ern  B.  R^  Co  85  Penn^St.  293,  S.  C.  Mo.  322;  Lester  v.  Kansas  City,  St. 
18  Am^  Ry.  Rep.  405;  Bnggs  ..  N.Y.  j,^.  &  c.  B.  R.  R.  Co.,  60  Mo!  265; 
Cent.  &  H.  R.  R.  R^Co  72  N.  Y.  26;  p^ii.  &  Reading  R.  R.  Co.  v.  Schnltz, 
Kellogg  r  Milwaukee  &  St.  Paul  Ry.  93  p^^^.  gt.  341;  S.  C.  37  Leg.  Int  386. 
Co.,  5  Dill.  537.    See  as  to  when  a  >                 ^ 
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103),  if  it  be  eatabHshed  that  an  injury  has  been  occasioned  by 
sparks  of  fire  emitted  from  an  engine,  that. fact  itself  is  {\i\\  pri- 
ma facie  evidence  of  negligence  on  the  part  of  the  company  and 
its  agents  and  servants  in  charge  of  the  same  at  the  time.  Such 
proof  entitles  a  plaintiff  to  recover,  if  nothing  more  be  shown 
on  either  side,  and  therefore  throws  the  burden  of  proof  upon 
the  defendant  to  show,  by  way  of  rebuttal,  that  at  the  time  of 
the  alleged  injury,  the  engine  was  equipped  with  the  necessary 
and  most  effective  appliances  to  prevent  the  escape  of  fire,  and 
was  not  only  in  good  repair,  but  was  properly,  carefully  and 
skillfully  handled  by  a  competent  engineer.'  It  is  not  enough 
that  the  engine  was  originally  properly  equipped  with  the  appli 
ance  aforesaid,  to  prevent  escape  of  fire;  it  must  be  shown  that 
it  was  so  at  the  time,  and  was  in  good  order.  The  law  requires 
of  the  company  and  its  employes  constant  and  vigilant  care  that 
engines  be  kept  in  good  order,  so  as  not  to  be  dangerous  to 
property  along  the  road,' 

A  railroad  company  is  liable  for  injuries  from  fire  communi- 
cated by  the  locomotive  of  another  company,  which  the  defend- 
ants permitted  tabe  run  on  their  road  without  any  spark-arrester 
on  it,  its  defective  condition  being  known  to  the  defendant's 
train-dispatcher.' 

That  an  engine  throws  sparks  to  a  distance  of  one  hundred 
feet  from  the  track  of  the  railroad,  is  held,  in  Illinois,  to  be  pre- 
sumptive evidence  that  it  is  not  supplied  with  the  proper  spark- 
arrester,  and  of  negligence  in  that  respect.  Therefore  evidence 
of  that  fact  is  admissible,  to  show  the  character  of  the  engine 
used  in  a  given  case.*  And  though  a  railroad  company  failing 
to  use  such  appliances,  and  to  keep  the  same  in  proper  order, 
will  ordinarily  be  liable  for  the  damages  resulting  from  such 
failure,  yet  if  it  is  in  the  powier  of  the  injured  party  or  his  serv- 

> Chi.  &  Alton  R.  R.  Co.  ».  Quain-  'Delaware,  Lnckawanna&  Western 

tance,    58    111.  389;  Rockford.  Rock  R.  R.  Co.  v.  Salmon,  39  N.  J.  299,  14 

laid.  &  St.  Louis  R.  R.  Co.  v.  Rogers,  Am.  Ry.  Rep.  226;  Pittsbm-gh,  Cin- 

62  111.  346;  Pittsburgh,  Cin.  &  St.  Louis  cinnati  &  St.  Louis  Ry.  Co.  ■».  Camp- 

Ry.  Co.  V.  Campbell,  86  HI.  443.   See  bell,  86  lU.  443. 

Small  V.  Chi.,  Rock  Isl.  &  Pac.  R.  R.  *  HI.  Cent.  R.  R.  Co.  v.  McClelland, 

Co.,  50  Iowa,  338.  42  UL  355  (1866).    And  see  Burke  v. 

"  Chicago  &    Alton  R.    R.  Co.  e.  Louisville  &  Nashville  R.  R.  Co.,  7 

Quaintance,  58  111.  389,  398;  111.  Cent,  Heisk.  451,  12  Am.  Ry.  Rep.  497. 
R.  R.  Co.  V.  Mills,  42  111.  407. 
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ants  to  prevent  the  injury  by  arresting  the  progress  of  the  iire  by 
tlie  exercise  of  a  reasonable  diligence,  and  he  fails  to  exercise 
such  diligence,  it  is  snch  negligence  as  will  prevent  a  recovery.* 
■  The  custom  of  thro\ying  burning  brands  from  locomotive  en- 
gines en  route  along  the  road  is  a  dangerous  one,  and  is  within 
the  act  of  the  fireman's  employment,  if  committed  by  him  in 
the  course  of  his  service;  and  if  negligently  done,  and  injury 
ensue  by  reason  of  fire  thereby  communicated,  the  company  will 
be  liable.^ 

The  obligations  of  ordinary  care  are  different  upon  vehicles 
that  can  change  or  choose  their  track,  or  safely  stop  or  lessen 
their  speed,  from  what  they  are  upon  railway  trains,  which  can 
pursue  but  one  track  in  reference  to  passing  objects,  as  also  in 
reference  to  objects  and  property  situated  by  the  wayside,  and  be- 
ing passed  by  them,  and  which  may  not  stop  or  lessen  speed, 
but  at  the  risk  of  a  collision.'  The  one  kind  can  diverge  to 
either  hand,  as  a  prudent  regard  for  others  may  require,  or  even 
stop  entirely,  or  slacken  speed,  whilst  the  other  must  proceed  in 
the  track  of  their  route,  without  the  power  to  change  the  same, 
and  must  run  by  the  time  table.*  So  the  latter,  unlike  ordinary 
vehicles,  may  be  compelled  to  proceed  or  to  stop  as  the  pro- 
gramme for  their  running  may  require,  in  order  to  avoid  collis- 
ions ahead  or  from  behind,  whilst  ordinary  vehicles  are  controlla- 
ble in  this  respect.' 

Neither  is  the  ordinary  care  which  is  due  from  a  railroad  com- 
pany to  owners  of  property  alongside  the  track,  in  respect  to 
danger  from  fire  escaping  from  the  engines  of  defendant,  in  any 
degree  dependent  upon  the  state  of  the  weather  or  wind,  as  to 
wet  or  dry,  calm  or  stormy.  Their  route  and  their  speed  is  at  all 
times  the  same,  and  so  is  their  obligation,  for  the  necessities  of 
regularity  and  uniformity  in  their  running  are  not  matters  of 
choice  or  convenience  merely,  but  involve  the  safety  of  persons 

•111.  Cent.  R.  R.  Co.*.  McClelland,  'Mich.  Cent.  R.  R.  Co.  «.  Andei> 

42  111.  355,  359;   Toledo,  Peoria  &  son,  20  Mich.  (2  Clarke),  244. 

Warsaw  Ry.    Co.  e.  Pindar,  53  lU.  *The  Mich.  Cent.  R.  R.  Co.  ».  An- 

447;  Chi.  &  Alton  Ry.  Co.    ti.   Pen-  derson,  swpra. 

nell,  94  111.  454;  Doggett  v.  Richmond  ^  xhe  Mich.  Cent.  R.  R.  Co.  ».  An- 

&  Danville  R.  R.  Co.,  78  N.  Car.  305,  derson,  20  Mich.  (2  Clarke),  244.    See 

16  Am.  Ry.  Rep.  193.  Brusberg  ».  M.,  L.  S.  &  W.  Ry.  Co.. 

"Spaulding  ».  Chi.  &  N.  W.  Ry.  50  Wis.  231;  S.  C.  6  N.W.  Repr.  821. 
Co.,  83  Wis.  582,  590. 
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and  trains  everywhere  along  the  road.'  Thus  they  may  not  vary 
witli  wind  or  weather;  and  if  they  are  run  witli  ordinary  care 
and  the  proper  equipments,  and  approved  spark  arresters,  the 
risk  of  danger  devolves  on  tliose  who  establis'n  themselves  or  re- 
side along  such  roads,  as  incident  to  their  situation ;  and  as  the  ex- 
tra care  demanded  devolves  on  those  whose  interest  demands  in- 
creased vigilance,  so  the  consequences  of  want  of  it  fall  upon 
the  owner,  for  the  railroad'  company,  in  merely  exercising  its 
rights,  is  not  in  fault." 

If  a  shipper  of  property  by  rail  reclaim  and  take  possession 
thereof  while  the  same  is  in  transit,  and  the  same  be  then  de- 
stroyed by  fire  whilst  in  his  possession,  or  in  the  possession  of 
those  in  whose  charge  he  entrusts  it,  the  loss  is  his  own,  and  not 
that  of  the  company,  although  he  may  not  remove  the  same  from 
the  place  where  found." 

The  fact  that  the  railroad  company  acquired  their  right  of 
way  through  the  plaintiff's  land  by  grant  or  condemnation  will 
not  prevent  a  recovery.*  These  proceedings  have  reference  only 
to  such  damages  as  naturally  and  necessarily  arise  from  the  use 
of  the  land  for  the  authorized  purpose,  and  will  not  bar  the  re- 
covery of  damages  for  injuries  arising  from  an  unskillful  or  im- 
proper construction,  or  negligence  in  operating  the  road.^ 

A  like  liability  rests  upon  a  railroad  company  for  the  baggage 
of  a  passenger,  upon  its  arrival,  as  for  freight  carried  by  it. 
Therefore  if,  when  the  baggage  safely  arrives  at  its  place  of 
destination,  the  owner  be  not  there  to  receive  it,  or  do  not  take 
charge  of  it  if  present,  but  leaves  it  with  the  company,  it  is  its 
duty  to  store  the.  baggage  for  safe  keeping,  and=when  that  is 
done,  the  character  of  carrier  ceases,  and  that  of  warehouseman 
begins,  and  if  the  same  be  destroj'ed  by  iire  without  the  negli- 
gence of  the  company,  it  is  not  responsible  therefor." 

■  The  Mich.  Cent.  E.  R.  Co.  v.  An-  supra;  Small  v.  C,  R.  I.  &  P.  Ry.  Co., 

derson,  20  Mich.  (2  Clarke),  244.  50  la.  338.    Parol  evidence  of  the 

'  The  Mich.  Cent.  R.  R.  Co.   ».  An-  items  of  damage    allowed    is    inad- 

derson,  20  Mich.  (2  Clarke),  244.  missible.     The  award  is  a  matter  of 

'  Cleveland  &  Pittsburgh  R.  R.  Co.  record,  and  must  be  produced:    Cas- 

V.  Sargent,  19  Ohio  St.  438.  well  v.  Chicago  &  N.  W,  Ry.  Co.,  42 

*  Delaware,  Lackawanna  &  Western  Wis.  193,  15  Am.  By.  Rep.  162. 
R.  R.  Co.  V.  Salmon,  39  N.  J.  299,  14         "  Roth  v.  The  Buffalo  &  State  Line 

Am.  Ry.  Rep.  226.  R  R.  Co.,  34  N.  Y.  (7  Tiifany),  543. 

'  D.,  L.  &  W.  R.  R.  Co.  V.  Salmon, 
51 
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The  acceptance  of  rent,  however  nominal  in  amount,  by  a 
railroad  company,  for  the  privilege  of  making  erections  on  and 
occupying  the  company's  right  of  way  grounds,  when  done  to 
facilitate  the  receipt  and  delivery  of  freights,  amounts  to  evi- 
dence of  a  license  to  occupy  and  use  the  grounds  to  the  extent 
and  in  the  manner  thus  paid  for,  and  in  effect  places  the  parties 
in  the  relative  position  to  each  other  of  landlord  and  tenant,  and 
is  not  inconsistent  with  the  uses  and  purposes  for  which  right 
of  way  grounds  are  ordinarily  held  by  railroad  companies.' 
In  a  suit  involving  the  alleged  liability  of  a  railroad  company 
for  injury  by  fire  from  its  engines  to  such  property,  a  receipt 
given  by  the  company  for  such  rent  is  properly  in  evidence,  as 
showing  the  consent  of  the  company  to  such  occupancy,  although 
given  after  suit  commenced." 

In  determining  whether  the  fire  which  caused  destruction  to 
property  situated  along  the  route  of  a  railroad  was  communi- 
cated from  the  company's  engine,  it  is  competent  to  prove  that 
locomotives  of  the  same  company  were  accustomed  to  scatter  fire 
in  passing  the  locus  in  quo,  at  times  immediately  preceding  the 
alleged  burning,  as  tending  to  show  a  negligent  habit  of  the  oflB- 
cers  and  agents  of  the  railroad  company,  and  as  tending  to  show 
the  burning  to  have  been  done  by  fire  from  a  locomotive  of  d^-' 
fendant.' 

And  where  the  property  destroyed  was  situated  along  the 
route  of  the  defendant  railroad,  or  in  proximity  thereto,  the  Su- 
preme Court  of  the  United  States  hold  that  a  state  statute^ak- 
ing  railroad  companies  liable  for  injury  done  by  their  locomo- 
tives, unless  such  companies  show  that  they  have  used  all  due 
caution  and  diligence,  and  employed  suitable  expedients,  to  pre- 
■  vent  such  injuries,  and  where  the  same  law  gives  railroad  com- 
panies an  insurable  interest  in  property  situated  along  the  route 
of  their  roads,  creates  such  liability  whether  the  fire  be  in  the 
first  place  communicated  directly  from  the  locomotive  to  the 

1  Grand  Trunk  R.  R.  Co.  v.  Richard-  Grand  Trunk  Ry.  Co.,  42  Vt.  449; 
son  et  al.,  1  Otto  (U.  S.  S.  C.),'454;  111.  Cent.  R.  R.  Co.  v.  McClelland,  42 
Western  Union  Tel.  Co.  v.  Rich,  19  111.  358;  Sheldon  v.  Hudson  River  R. 
Ka^s-  SI''-  R.  Co.,  14  N.  T.  218;  Field  v.  N.  Y. 

2  Grand  Tnink  R.  R.  Co.  v.  Rich-  Cent.  R.  R.  Co.,  82  N.  Y.  339;  Long- 
ardson  et  al.,  1  Otto,  454.  abaugh  v.  Va.  City  &  T.  R.  R.  Co.,  9 

^  Grand  Trunk  R.  R.  Co. ».  Richard-      Nev.  271. 
son  et  al.,  1  Otto,  454;   Cleaveland  v. 
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property  destroyed,  or  in  a  secondary  manner,  from  other  prop- 
erty so  set  on  fire  by  fire  from  a  locomotive,  if  the  property  so 
J  secondarily  burned  be  also  situate  along,  or  in  proximity  to,  the 
route  of  the  road.'  The  court  thus  ruled,  however,  in  the  lead- 
ing case  here  cited,  npon  the  strength  of  the  statute  of  Yer- 
mont  alone,  and  not  upon  general  principles  involving  the  doc- 
trine of  proximity  and  remoteness,  and  decline  to  sustain  or 
overrule  the  case  of  Ryan  v.  The  New  York  Cent.  K.  K.  Co.,  35 
N.  T.  210,  and  Penn.  E.  R  Co.  v.  Kerr,  62  Penn.  St.  353,  but 
considers  them  in  conflict  with  a  large  majority  of  decisions 
made  by  the  American  courts  in  similar  cases.^ 

Under  the  statutes  of  Iowa,  the  occupant  of  land  under  color 
of  title  is  the  owner  of  improvements  made  by  him  thereon  in 
good  faith.  Therefore,  in  an  action  for  the  destruction  of  such 
improvements  by  fire,  the  title  to  the  land  is  immaterial.'  And 
a  mother  may  recover  for  the  destruction  of  clothing  furnished 
to  an  infant  daughter  living  with  her.* 

In  actions  at  common  law  for  damages  occasioned  by  fire 
communicated  from  the  company's  engines,  the  gravamen  of  the 
action  is  negligence.^  This  may  be  proven  by  direct  or  by  cir- 
cumstantial evidence."  Therefore,  where  the  defendant  has  given 
evidence  tending  to  repel  the  idea  that  sparks  from  the  engine 
would  have  flown  the  distance  from  the  road  as  that  of  a  build- 
ing destroyed,  and  on  account  of  which  the  action  was  brought, 

'  Grand  Trunk  R.  R.  Co.  v.  Richard-  contract  of  sale  may  maintain  his  ac- 

son  et  al.,  1  Otto,  454.     See  Hart  w.  tion  for  such  injuries :    Rood  ».  N.  Y. 

Western  R.  R.  Co.,  13  Met.  99;  In-  &  E.  R.  R.  Co.,  18  Barb.  80;   Hays  v. 

gersoU  V.  Stockbridge  &  P.  R.  R.  Co.,  Miller,  6  Hun,  820;    Miller  v.  Long 

8  Allen,  438;    Perley  v.  Eastern  R.  R.  Island  R.  R.  Co.,  9  Hun,  194. 
Co.,  98  Mass.  414;  Hooksett  v.  Con-  *  Burke  v.  Louisville  &  Niishville  R. 

cord  R.  R.  Co.,  38  N.  H.  242;    Pratt  R.  Co.,  7  Heiak.  451,  12  Am.  Ry.  Rep. 

V.  Atlantic  &  St.  Lawrence  R.  R.  Co.,  497. 
42  Me.  679.  ^  Sheldon  v.  The  Hudson  River  R. 

2  Grand  Trunk  R.  R.  Co.  ».  Richard-  R.  Co.,  14  N.  Y.   (4  Keraan),    218. 
son  et  cd.,  1  Otto,  454,  471, 472.    And         « Sheldon  v.  Hudson  River  R.  R. 

see,    to   the  same    effect,   Delaware,  Co.,  supra;   Hoyt  e.  Jeffers,  30  Mich. 

LacKawanna  &  Western  R.  R.  Co.  v.  181;  Kenney  v.  Hannibal  &  St.  Joseph 

Salmon,  39  N.  J.  299,   14   Am.  Ry.  R.  R.  Co.,  70  Mo.  243;  Smith  v.  Lon- 

Rep.  226.  don  &  S.  W.  Ry.  Co.,  Law  Rep.  5  C. 

•Milwaukee  &  St.  Paul  Ry.  Co.  ».  P.  98;  S.  C.  6  Id.  14;  Atchison,  To- 

Kellogg,  4  Otto,  469, 17  Am.  Ry.  Rep.  peka  &  Santa  Fe  R.  R.  Co.  v.  Bales, 

S09.    A  vendee  in  possession  under  a  16  Kans.  252. 
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it  was  ruled  that  evidence  was  admissible  to  show  that  on  other 
occasions  sparks  were  thrown  from  the  company's  engines,  at  the 
same  place,  to  a  similar  distance.'  Though  negligence  may  not 
be  inferred,  yet  an  inference  that  the  engines  were  not  properly 
secured  against  the  escape  of  sj)arks  may  arise  from  proof  of 
the  distance  to  which  a  company's  engines  are  accustomed  to 
throw  their  sparks  ordinarily;  and  therefore  evidence  of  such 
circumstance,  in  a  trial  for  damage  done  by  fire  alleged  to  have 
been  communicatpd  from  an  engine  of  the  same  company,  is 
admissible." 

But  it  being  lawful  to  propel  engines  by  fire,  and  possible  for 
sparks  to  escape  notwithstanding  the  utmost  safeguards,  negli- 
gence will  not  be  inferred  against  the  company,  in  'New  York, 
from  the  simple  fact  of  comniunicatjng  fire  from  an  engine.'  In 
Wisconsin,  however,  the  contrary  is  the  ruling,  and  it  is  there 
held  that  the  communication  of  fire  by  sparks  escaping  from  a 
passing  railroad  engine  is  presumptive  evidence  that  the  engine 
is  defective  in  respect  to  a  proper  sparlyarrester,  or  of  some  de- 
fect in  the  proper  construction  or  use  of  the  same.*  Such  pre- 
sumption throws  upon  the  railroad  company  the  burden  of  proof 
to  show  that  the  engine  and  appliances  are  of  the  proper  kind, 
andin  good  condition  and  properly  used.* 

1  Sheldon  ».  Hudson  River  R.  R.  &  St.  Joseph  R.  R.  Co.,  46  Mo.  456; 
Co.,  supra;  Westfall  v.  Erie  Ry.  Co.,  Clemens  v.  Hannibal  &  St.  Joseph  R. 
5  Hun,  75;  Hoyt  v.  Jeifers,  supra.  R.  Co.,  53  Mo.  366,  12  Am.  Ry.  Rep. 
And  this,  too,  although  it  occurred  at  351;  Coale  v.  same,  60  Mo.  227;  Coates  ' 
another  place  than  the  one  in  ques-  v.  Missouri,  Kansas  &  Texas  Ry.  Co., 
tion:  Penn.  R.  R.  Co.  n.  Stranahan,  61  Mo.  38,  8  Am.  Ry.  Rep.  60;  Ken- 
79  Penn.  St.  405.  ney  v.    Hann.   &  St.  Jos.  R.  R.  Co., 

2  Sheldon  v.  The  Hudson  River  R.  70  Mo.  2-52.    And  see  Burke  v.  Lou- 
R.  Co.,  14  N.  T.  (4  Kernan),  218, 224.  isville  &  Nashville  R.  R.  Co..  7  Heisk. 

'  Sheldon  t.  The  Hudson  River  R.  451,  12  Am.  Ry.   Rep.  497;    Wood- 

R.  Co.,  14  N.  T.  (4  Keman),  218,  224;  son  ».  Milwaukee  &  St.  Paul  Ry.  Co., 

Burroughs  ».  The  Housatonic  R.  R.  21  Minn.  60,  19  Am.  Ry.  Rep.  293. 

Co.,  15  Conn.  124;    Ruffner  v.  Cincin-  But  the  rule  is  different  in  New  Jer- 

nati,  Hamilton  &  Dayton  R.  R.  Co.,  sey,  at  least  in  proceedings  by  indict- 

34  Ohio  St  96,  21  Am.   Ry.  Rep.  1;  ment:   Mon-ia   &  Essex  R.  R.  Co.  v. 

ante,  p.  796.  State,    86  N.  J.  Law,  553,  12  Am. 

*  Spaulding  v.  Chi.  &  N.  W.  Ry  Ry.  Rep.  470, 

Co.,  33  Wis.  582,  593;  Same  v.  same,  ^gpj^ui^ij^g  ^_  q^^    ^  jj    ^^  jjy_ 

30  Wis.  110.    And  it  is  so  held  in  Co.,  33  Wis.  582,  593;  Same  v.  same, 

Missouri:  Pitch  v.  Pacific  R.  R.  Co.,  30  Wis.  110;    Coates   ».  M.,  K.  &  T. 

45  Mo.  324;    Bedford   v.    Hannibal  Ry.  Co.,  Fitch  v.  Pacific  R.  R.  Co., 
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In  Maryland,  railroads  are  held  liable  for  injuries  by  fire  es- 
caping from  their  engines,  only  when  the  company  are  charge- 
able in  that  respect  with  negligence.'  The  act  of  assembly  of 
1837  made  them  ^responsible  irrespective  of  negligence — abso- 
lutely.^ In  1838  another  act  on  the  subject  was  passed,  declar- 
ing such  companies  liable  for  damage's  by  fire,  until  proven  by 
them  not  to'  have  been  occasioned  by  their  negligence.  The 
ruling  in  that  state  upon  these  statutes  is  that  the  last  act  re- 
pealed the  absolute  liability  force  of  the  former,  and  restored 
the  liability  to  the  principles  of  the  common  law — for  negligence 
only — but  transferred  the  burden  of  proof  to  the  defendant.' 

So  in  Delaware,  if  proper  appliances  be  adopted  and  used, 
the  company  are  only  liable  for  fire  escaping  from  their  engines 
when  occasioned  by  want  of  care.* 

To  allow  acicumalations  of  dry  grass  and  other  material  on 
railroad  grounds  is  not  negligence  ^er  se,  in  Nebraska,  but  is 
proper  evidence  for  the  consideration  of  the  jnry.^  Nor  is  it  con- 
tributory negligence  for  the  land  owner  to  neglect  to  plough  along 
next  to  the  railroad  in  his  field,  to  prevent  the  spread  of  firo.^ 
And  where  fire  from  the  engine  passed  unbroken  over  a  space  of 
half  a  mile  across  fields,  and  then  did  an  injury,  the  injury  so 
done  at  that  distant  point  was  held  not  to  be  remote,  but  that 
tlie  company  were  liable.' 

An  agreement  to  build  and,  deliver  to  a  railroad  company  cer- 
tain railroad  cars,  tlie  builder  to  furnish  all  materials  except 
the  boxes,  which  are  to  be  furnished  by  the  company,  and  the 
cost  thereof  to  be  deducted  from  the  price  agreed  on  for  the  cars, 

Clemens  v.  H.  &  St.  J.  R.  R.  Co.,  rictge  R.  R.  Co.  v.  Gantt,  39  Md.  115; 

Bedford  v.  same,  Coale  ».  same,  Ken-  Bait.  &  Ohio  R.  R.  Co.  v.  Shipley,  Id. 

ney  V.  kavae,  supra.    It  is  not  enough  251. 

to  show  that  the  engine  was  operated  ^JeflFeris  ».  Phil.,  Wil.  &  Bait.  R. 

in   the  customary   manner,    without  R.  Co.,  3  Houston,  447. 

showing  that  to  be  a  careful  manner:  ^  guriington  &  Mo.  R.  R.   in  Ne- 

Woodson  V.  M.  &  St.  P.  Ry.  Co.,  sit-  braska  v.  Westover,  4  Neb.  268. 

pra.  *  Burlington  &  Mo.  R.  R.  in  Neb. 

'  Bait.  &  Susq.  R.  R.  Co.  v.  Wood-  v.  Westover,  4  Neb.  268;  Snyder  v. 

ruff,  4  Md.  242.  Pittsburgh,  Cincinnati  &  St.  Louis  Ry. 

2  Balk.  &  Susq.  R.  R.Co.  v.  Wood-  Co.,  11  W.  Va.  14,  18  Am.  Ry.  Rep. 

ruff,  swpra.  154. 

'     'Bait.  &  Susq.  R.  R.  Co.  v.  Wood-  'Burlington  &  Mo.  R.  R.  in  Neb. 

ruff,  supra;  Bait.  &  Ohio  R.  R.  Co.  v.  v.  Westover,  4  Neb.  268. 
Dorsey,  37  Md.  19;  Annapolis  &  Elk- 
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is  in  legal  effect  a  contract  to  sell  so  many  cars  to  the  company;' 
and  the  title  to  them  remains  in  the  builder  until  completed  and 
delivered.^  If,  before  completion  and  delivery,  they  be  accident- 
ally destroyed  by  fire  without  the  fault  of  the  company,  it  is  the 
builder's  loss.'  Such,  too,  is  the  case  although  the  completion 
and  delivery  be  delayed  by  reason  of  delay  of  the  company  in 
fiirnishing  the  boxes.* 

To  carelessly  cut  a  fireman's  hose,  by  running  over  it  whilst 
being  used  to  play  upon  a  burning  building,  by  reason  of  whicii 
the  building  is  entirely  consumed,  is  actionable  as  the  proxi- 
mate cause  of  the  injury,  and'the  company  are  liable  therefor.' 
But  damages  caused  by  the  spread  of  the  fire  to  other  property, 
as  the  supposed  result  of  such  injury,  are  too  remote  to  bear  an 
action .° 

It  is  not  a  matter  of  defense  to  an  action  for  loss  occasioned 
by  fire  growing  out  of  the  negligence  of  the  company,  that  the 
property  destroyed  was  insured;  or  even,  if  insured,  that  the 
insurance  has  been  paid.  If  paid  to  the  insured,  and  he  also  re- 
cover and  collect  damages  for  the  same  loss  from  the  compa- 
ny, he  thereby  becomes  a  trustee  for  the  insurance  company  for 
the  amount  so  paid  by  it,  not  to  exceed  the  amount  of  recovery 
from  the  railroad  company,  and  is  bound  to  repay  the  same  to 
the  insurance  company.' 

To  our  mind  the  American  cases  clearly  recognize  seven  classes 
of  cases  settled  by  authorities  in  regard  to  damages  by  fire  com- 
municated from  engines  of  railroad  corporations,  each  of  whicli 
are  to  be  regarded  as  controlling,  and  as  a  rule  of  decision, 
within  their  own  respective  judicial  spheres. 

'McConihe  v.  New  York  &  Erie  R.  Co.,  1  Robertson  (N.  T.  S.  Ct.),  585; 

R.  Co.,  20  N.  Y.  (6  Smith),  495.  Same  v.  Same,  8  Bosw.  (N.  Y.),  345. 

2McConihe  v.  New  Yoik  &  Erie  R.  But  see  M.  C.  C.  Co,  v.  PitchburgR. 

R.  Co.,  supra.  R.  Co.,  supra;  Atkinson   v.  N.  &  G. 

3  McConihe  v.  New  York  &  Erie  R.  W.  W.  Co.,  supra. 

R.  Co.,  supra.  '  Weber  ».  The  Morris  &  Essex  E. 

*  McConihe  v.  New  York  &  Erie  R.  R.  Co.,  35  N.  J.  (6  Vroom),  409;  Web- 
'B..  Co.,  supra.  er  t).  The  Morris  &  Essex    R.  R.  Co., 

=  Metallic  Comp.  Casting  Co.  v.  The  86    N.  J.  (7  Vroom),  213;  Monmouth 

Fitchburg  R.  R.  Co.,  109  Mass.  277;  Co.  Mut.  Fire  Ins.  Co.  v.  Hutchinson, 

Hyde  Park  v.  Gay,  120.Mass.  589;  At-  6  C.  E.  Green,  107;   Hart  v.  Western 

kinson  v.  Newcastle  &  G.  W.  W.  Co.,  R.  R.  Co.,  13  Met.  99;  Collins  v.  N.  Y. 

Law  Rep.  6  Exch.  404.  Cent.  &  H.  R.  R.  R.  Co.,  5  Hun,  503; 

*  Mott  V.  The  Hudson  River   R.  R.  Briggs  v.  Same,  72  N.  Y.  26. 
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1.  That  except  where  altered  by  express  statutory  enactment, 
there  prevails,  everywhere  in  the  American  coarts,  the  well 
known  common  law  rule,  that  one  is  not  liable  for  the  conse- 
quences to  otliers  of  a  prudent  and  lawful  use  of  fire  upon  his 
own  premises,  if  without  fault  or  negligence  on  his  part,  although 
it  escape,  if  without  his  fault,  to  that  of  his  neighbor,  and  'do  him 
an  injury  there.^ 

2.  That  one  is  liable  for  an  injury  that  occurs  to  another  by  an 
imprudent  or  unlawful  use  of  fire  on  his  own  premises;  or  if 
properly  used  there,  then  for  negligently  suffering  it  to  escape  to 
the  premises  of  another,  whereby  a  damage  is  done  to  the  owner 
-thereof^ 

3.  But  to  sustain  an  action  in  such  cases,  the  injury  must  be 
the  direct  and  proximate  result  of,  solely  the  act  complained  of; 
or,  in  other  terms,  the  act  complained  of  must  alone  have  been 
the  direct,  proximate  and  sole  cause  of  the  injury  and  damage 
sustained,  and  not  merely  remotely  so.' 

4.  That  the  cause  of  the  injury  is  proximate,  and  the  damage 
is  the  proximate  result  thereof,  so  long  as  the  tire  is  continuous 
in  its  progress  and  ravages,  by  an  unbroken  chain  or  connection.* 

5.  That  the  cause  of  the  injury  is  but  remote,  and  the  damage 
is  but  the  remote  result  thereof,  as  to  all  the  ravages  of  the.fire 
caused  by  a  re-kindling  thereof,  or  communication  of  it  anew, 

■  Burroughs  and  another  v.  Housa-  R.  69;  Toledo,  Peoria  &  Warsaw  Ry. 
tonic  R.  R.  Co.,  15  Conn.  124;  Slat-  Co.  v.  Pindar,  53  111.  447;  Same 
ten  V.  DesMoinea  Valley  R.  R.  Co.,  ,  Case,  5  Am.  R.  57;  pnst,  subdn.  8. 
29  Iowa,  148;  Gandy  v.  Chi.  &  N.  W.  *  Oil  Creek  &  Allegheny  River  Ry. 
R.  R.  Co.,  30  Iowa,  420;  Bedford  v.  Co.  v.  Keighron,  74  Penn.  St.  316;  S. 
Hannibal  &  St.  Joe  R.  R.  Co.,  46  Mo.  C.  6  Am.  Ry.  Rep.  192;  Penn.  R.  R. 
456;  Phila.  &  Reading  R.  R.  Co.  v.  Co.  i>.  Hope,  80  Penn.  St.  873;  Penn. 
Yeiser,  8  Penn.  St.  866;  and  other  &  N.  Y.  Canal  &  R.  R.  Co.  v.  La- 
authorities,  ante,  p.  788.  cey,  89  Id.    458;  Kuhn  v.  Jewett,  5 

2  Hays  ».  Miller,  6  Hun,  320;  Hewey  Stew.   (N.  J.),  647;    Kellogg    v.  Mil- 

'  V.  Nourse,   54  Me.  256;  Pittsburgh,  w'aukee  &  St.  Paul  Ry.  Co.,  5  Dill. 

Cin.  &  St.  Louis  Ry.  Co.  v.  Culver,  60  537;   White  v.  Col.  Cent.  R.  R.  Co., 

Ind.  469;  Read  v.  Morse,  34  Wis.  315;  Id.  428;     Atchison,  Topeka  &  Santa 

Filliter  v.  Phippard^  11 Q.  B.  347.  Fe  R.  R.  Co.  »>.  Bales,  16  Kans.  252; 

'  Morrison  v.   Davis,  20   Penn.  St.  Hoyt  v.  Jeffera,  30  Mich.  181;    Poep- 

171;  Penn.  R.R.  Co.  v.  Kerr,  62  Penn.  pers    v.  Mo.,  Kans.  &  Tex.  Ry.  Co., 

St.  358;  Same  Case,  1  Am.  R.  481 ;  Ry-  67  Mo.  715;  Smith  v.  London  &  S.  W. 

an  V.  N.  York  Cent.  R.  R.  Co.,  85  N.  Ry.  Co.,  Law  Rep.  5  C.  P.  98;  S.  C.  6 

Y.  ^10;  Kellogg  V.  Chi.  &  N.  W.  Ry.  Id.  14. 
Co.,  26  Wis.   223;  Same  Case,  7  Am. 
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froiti  and  beyond  where  there  occurs  an  open  break  in  the  burn- 
ing, or  chain  of  its  continuity.  That  in  such  latter  case  the  first 
fire,  and  not  the  original  negligence  of  the  party  setting  it  out, 
is  the  cause  of  the  latter,  and  of  the  injury  done  thereby;  and 
that  therefore  the  original  setting  out  and  the  latter  injury  are, 
in  their  relations  to  each  other,  remote,  and  no  liability  exists.' 

6.  Under  the  statute  in  Massaeliusetts,  the  rule  of  liability  as 
settled  in  the  courts  of  that  state  is,  that  railroad  corporations 
are  absolutely  liable  for  all  damages  caused  by  fire  communica- 
ted from  their  engines,  irrespective  of  the  question  of  negligence.^ 

7.  That  by  statute  in  some  others  of  the  states,  where  the  neg- 
ligence of  the  company  is  yet  an  ingredient  of  liability,  the  in- 
jury is  made  to  be  presumptive  evidence  jof  negligence,  and  the 
burden  is  shifted  onto  the  railroad  companies,  defendants,  to  neg- 
ative the  same  by  proof  of  proper  care.^ 

The  case  cited  from  103  Massachusetts  is  one  in  which  the  fire 


'  Dosrgett  V.  Richmond  &  D.  R.  R. 
Co.,  78  N.  Car.  305;  S.  C.  16  Am.  Ry. 
Rep.  193;  MUwaukee  &  St.  Paul  Ry. 
Co.  V.  Kellogg,  4  Otto,  469, 17  Am.  Ry. 
Rep.  309.  And  a  finding  by  the  jury 
that  fire  was  communicated  to  defend- 
ant's elevator  by  their  negligence,  and 
that  the  burning  of  plain tiif  's  mill  was 
the  unavoidable  consequence  of  the 
burning  of  the  elevator,  amounts  to  a 
finding  that  no  independent  cause  in- 
tervened: R.  R.  Co.  V.  Kellogg,  supra. 
The  measure  of  damages  is  the  value 
of  the  property  destroyed  at  the  time 
and  place  of  its  destruction;  not  the 
cost  of  replacing  it:  Donald  v.  St. 
Louis,  Kansas  City  &  Northern  Ry. 
Co.,  44  la.  167;  Atchison,  Topeka  & 
Santa  Fe  R.  R.  Co.  ».  Stanford,  12 
Kans.  354;  Burke  v.  Louisville  &  Nash- 
ville B.  B.  Co.,  7  Heisk.  451,  12  Am. 
Ry.  Rep.  497;  or  where  trees  are  de- 
stroyed, the  difference  between  their 
value  before  and  after  the  fire:  Atkin- 
son V.  The  Atlantic  &  Pacific  R.  R.  Co., 
63  Mo.  367;  S.  C.  20  Am.  Ry.  Rep. 
442;  Bevier  v.  Del.  &  Hudson  Canal 
Co.,  13  Hun,  254.    Interest  is  not  al- 


lowable under  the  Missouri  statutes: 
Kenney  v.  Hannibal  &  St.  Joseph  B. 
R.Co.,  63  Mo.  99,  20  Am.  Ry.  Bep. 
275;  Atkmson  ».  A.  &  P.  B.  R.  Co., 
supra. 

2  Hart  V.  Western  R.  R.  Co.,  1'? 
Met.  99;  Qnigley  v.  Stockbridge  & 
Pittsfield  R.  R.  Co.,  8  Allen,  438,  440; 
Ingersoll  v.  Stockbridge  &  Pittsfield 
R.  R.  Co.,  8  Allen,  4^38;  Perley  v. 
Eastern  R.  R.  Co.,  93  Mass.  414;  Saf- 
ford  V.  Boston  &  Maine  B.  R.  Co.,  103 
Mass.  583.  In  the  case  of  Perley  r. 
E.  R.  R.  Co.,  supra,  the  fire  was  con- 
tinuous across  fields  of  grass,  burning 
all  the  way  to  the  principal  place  of 
mischief;  but  the  liability  was  not  put 
upon  such  continuity  of  burning,  but 
principally  upon  the  absolute  charac- 
ter of  the  Massachusetts  statute. 

^  Annapolis  &  Elkridge  R.  R.  Co. 
V.  Gantt,  39  Md.  115;  Bait.  &  OhioR. 
R.  Co.  V.  Shipley,  Id.  251;  Cleaveland 
V.  Grand  Trunk  Ry.  Co.,  42  Vt.  449; 
Pittsburgh,  Cin.  &  St.  Louis  Ry.  Co. 
V.  Campbell,  86  111.  443;  Small ».  Chi., 
Rock  Island  &  Pac.  R.  R.  Co.,  50  la. 
338. 
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was  poimnnnicated  from  defendant's  engine  to  some  wood  and 
ties  belonging  to  defendant,  and  situated  near  to  defendant's 
freight  house.  The  fire  thence  communicated  to  the  freight 
house  and  station  house,  and  there  being  a  high  wind,  the  fire 
thence  passed  on  and  communicated  to  a  dwelling-house,  some 
fifteen  hundred  feet  distant  from  where  it  originaited,  and  de- 
stroyed the  house  and  some  other  buildings.  The  court  held 
the  company  liable  under  the  Massachusetts  statute.  The  ques- 
tion of  negligence  was  not  involved,  either  in  the  pleadings  or 
evidence,  but  the  liability  was  olainied  solely  upon  the  statute. 
The  Court,  Chapman,  J.,  said:  "  We  can  not  distinguish  this 
case  from  Hart  v.  Western  liailroad  Company,  13  Met.  99,  and 
Perley  v.  The  Eastern  Eailroad  Company,  98  Mass.  414."  In 
Peiiey  v.  The  Eastern  Eailroad  Company,  the  fire  spread  across 
fields,  without  break  therein,  a  half  mile  or  more,  and  the  court 
held,  under  the  Massachusetts  statute,  that  the  company  washa- 
ble, unless  the  mischief  was  contributed  to  by  efforts  made  to 
stop  the  fire  by  firing  against  it,  which  latter  question  was  re- 
ferred to  the  jury,  with  the  rest  of  the  case,  and  the  jury  found 
a  verdict  for  plaintifi: 

2.  Liability  by  statute. — In  some  of  the  American  states 
the  statute  imposes  absolute  liability  upon  railroad  corpora- 
tions for  damages  caused  by  fire  communicated  from  their  en- 
gines, irrespective  of  the  question  of  defendant's  negligence.' 
In  others,  proof  of  such  communication  of  fire  from  passing 
engines  is  made  prima  facie  evidence  of  negligence  on  the 
part  of  the  comijjany.^  Thus  making  negligence,  as  at  the  com- 
mon  law,  the  basis  of  a  recovery,  but  at  the  same  time  exempt- 
ing the  plaintiff  from  the  necessity  of  proving  it;  thereby  throw- 
ing upon  the  defendant  the  burden  of  negativing  the  existence 
thereof. 

1  Iowa  Code  of   1873,    Sec.    12R9.  =  Gilbert's  111.  Railway  Law,  Sec. 

Hart  V.  Western  R.  R.  Co.,  13  lAet.  331;    Rev.  Stat.  111.  1874,  chap.  114, 

99;  S.  C.  1  Am.  R.  W.  Cas.  414;  Ly-  sec.  78,  p.  814;  Chi.  &  N.  W.  Ry.  Co. 

man  v.  Boston  &  Worcester  R.  R.  «.  fflcCahm,  56111.28;  Pittsburgh,  Cin- 

Co.,  4  Cash.  288;   S.  C.  1  Am.  R.  W.  cinnati  &  St.  Louis  Ry.  Co.  v.  Camp- 

Cas.  581;  IngersoU  v.  Stockloridge  &  bell,  86  111.  443;  SmaU  v.  C,  R.  I.  & 

Pittsfield  R.  R.  Co.,  8  Allen,  438,  440;  P.  Ry.  Co.,  50  la.  338;  Slosson  v.  Bur- 

Perley    v.    Eastern    R.  R.  Co.,    98  liiigton.  Cedar  Rapids  &  Northern  R. 

Mass.  414;  Safford  v.  Boston  &  Maine  R.  Co.,  51  la.  294;  Libby  v.  C,  R.  I. 

R.  R.  Co.,  103  Mass.  583.  &  P-  K-  R-  Go.,  62  la.  92. 
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Before  the  enactment  of  this  statute  in  Illinois,  the  rule,  as  laid 
down  in  the  courts  of  that  state,  as  to  the  liability  of  railroad 
companies  in  such  cases,  was  the  same  as  at  common  law,  a 
mere  question  of  fault  or  of  negligence;  and  the  burden  of 
proof  rested  upon  the  plaintiff.'  So  it  was  in  Iowa  previous  to 
the  statute  of  1873,  cited  above  from  the  code  of  that  state." 

Under  a  statute  of  Massachusetts,  providing  that  "  when  any 
injury  is  done  to  a  building  or  other  property  of  any  person  or 
corporation,  by  fire  communicated  by  a  locomotive  engine  of 
any  railroad  corporation,  the  said  railroad  corporation  shall  be 
held  responsible  in  damages  to  the  person  or  corporation  so  in- 
jured," it  is  holden  that  such  liability  is  not  confined  to  injuries 
occasioned  by  direct  communications  of  fire  from  the  locomotive 
to  such  property,  but  exists,  under  a  fair  construction  of  the 
statute,  in  relation  to  other  property  to  which  the  fire  may  be 
transmitted  by  ordinary  means,  from  the  house  or  property  to 
which  it  is  first  communicated.  The  court  say:  "  In  the  present 
case,  the  fire  was  transmitted,  by  ordinary  and  natural  means, 
from  the  shop  first  touched  by  sparks  from  the  engine,  to  the 
plaintiff's  dwelling-house,  immediately  across  a  street  not  very 
wide.  The  building  burnt  was,  then,  near  the  route  of  the  rail- 
way. Under  these  circumstances,  the  court  are  of  opinion,  that 
the  plaintifi''s  house  was  injured  by  fire  communicated  by  the 
locomotive  engine  of  the  defendants,  within  the  true  meaning 
of  this  statute." " 

In  such  case  the  liability  of  the  railroad  company  is,  in  legal 
efiect,  if  the  property  be  insured,  first  as  principal,  and  that 
of  the  insurance  company  secondary;  not,  however,  in  order  of 
time,  but  in  order  of  ultimate  liability.  "  The  assured  may 
first  apply  to  whichever  of  these  parties  he  pleases ;  to  the  rail- 

1  Ills.  Cent.  R.  R.  Co.  v.  Mills,  42  13  Met.  99;  S.  C.  1  Am.  R.  "W.  Cas 
111.  407;  Chi.  &  Alton  R.  R.  Co.  v.  414;  Ingersoll  v.  Stockbridge  &  Pitts- 
Quaintance,  58  111.  389;  Toledo,  Wa-  field  R.  R.  Co.,  8  Allen,  438;  Perley 
bash  &  Western  Ry.  Co.  v.  Larmon,  v.  Eastern  R.  R.  Co.,  98  Mass.  414; 
67  111.  68;  Chi.  &  Alton  R.  R.  Co.  v.  Safford  v.  Boston  &  Me.  R.  R.  Co., 
Pennell,  94  111.  448.  103  Mass.  583.    And  see  Grand  Trunk 

2  Hanlon  ».  Ingram,  3  la.  81;  Gan-  R.  R.  Co.  v.  Richardson,  91  U.  S.  464; 
dy  V.  Chi.  &  N.  W.  R.  R.  Co  ,  30  la.  Pratt  v.  Atlantic  &  St.  Lawrence  R. 
420;  Jackson  v.  Chi.  &  N.  W.  R.  R.  R.  Co.,  42  Me.  579;  Hooksett  v.  Con- 
Co.,  31  Iowa,  176;  S.  C.  7  Am.  R.  120.  cord  R.  R.  Co.,  38  N.  H.  242. 

3  Hart  V.  The  Western  R.  R.  Co., 
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road  company,  by  his  right  at  law,  or  to  the  insurance  company, 
in  virtue  of  his  contract."  But  if  he  resorts  first  to  the  railroad 
company,  and  recovers  of  it,  the  amount  received,  if  less  than  his 
whole  loss,  is  to  be  deducted  from  his  claim  on  the  insurers, 
which  is  then  only  for  the  balance.  It  follows,  tlierefore,  that 
if  he  first  proceed  against  the  insurance  company,  and  recover 
his  whole  loss,  he  then  holds  the  claim  against  the  railroad 
company  in  trust  for  the  insurers,  and  by  necessary  implication 
there  is  an  equitable  assignment  to  the  insurers  of  the  right  to 
recover  as  against  the  railroad  company,  and  by  indemnifying 
the  assured  against  the  expense  thereof,  they  may  prosecute 
suit  in  his  name  against  the  railroad  company  for  the  loss, 
for  the  benefit  of  the  insurers,  and  the  assured  can  not  release 
the  same.' 

As  a  means  for  indemnity  for  the  liability  thus  imposed  upon 
railroad  companies,  the  statute  confers  upon  such  companies 
an  insurable  interest  in  the  property  for  which  it  may  be  so  held 
responsible  in  damages,  situated  along  its  route,  and  allows 
such  companies  to  procure  insurance  thereon  in  its  own  behalf" 
It  is  held,  in  the  courts  of  that  state,  tliat  this  statute  is  not  of 
a  penal  nature,  but  is  purely  remedial,  and  is  to  be  interpreted 
liberally  to  secure  indemnity  to  parties  injured  by  those  who 
reap  advantage  by  the  use  of  dangerous  modes  of  locomotion." 
It  is  also  held,  that  in  cases  arising,  under  that  statute  the  de- 
fendant is  liable  irrespective  of  negligence  or  want  of  care;  b^ut 
that  if  the  plaintiif  be  guilty  of  contributory  negligence  he  can 
not  recover.*  Moreover,  that  where  the  facts  are  undisputed, 
and  taken  together  show  a  clear  case  of  negligence  of  the  plaint- 
ifi',  the   court  is  bound  to  instruct  the  jury  that,  having  the  bur- 

1  Hart  0.  The  Western  R.  R.  Co.,  "Worcester  R.  R.  Co.,  6  Allen,  87,  90; 
13  Met.  99;  S.  C.  1  Am.  R.  W.  Cas.  Ingersollv  Stockbridge  &  Pittsfield  R. 
414;  Grade  v.  N.  York  Ins.  Co.,  8  R.  Co.,  8  Allen,  438;  Traskw.  Hartford 
Johns.  245.  See  Conn.  Fire  Ins.  Co.  &  New  Haven  R.  R.  Co.,  16  Gray, 
V.  Erie  Ry.  Co.,  73  N.  T.  399;  S.  71;  Perley  v.  Eastern  R.  R.  Co.,  98 
C.  10  Hun,  59.  Mass.  414.    And  see  Pratt  v.  A.  & 

2  Stat.  1840,  C.  85,  §  1,  and  General  St.  L.  R.  R.  Co.,  sujjra. 

Stats.  1863,  C.  63,  §  101;  Ross  v.  Boston  *  Ross  v.  Boston  &  Worcester  R.  R. 

&  Worcester  R.  R.  Co.,  6. Allen,  87.  Co.,  6  Allen,  87;  Grand  Trunk  R.  R. 

'  Lyman  v.  Boston  &  Worcester  R.  Co.  v.  Richardson,  91  U.  S.  454.    But 

R.  Co.,  4  Cush.  288;   Hart  v.  Western  see  Rowell  v.  R.  R.  Co.,  57  N.  H.  132. 
R.  R.  Co.,  13  Met.  99;  Ross  v.  Boston  & 
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den  of  proof  on  himself  to  show  due  and  reasonaible  care,  lie  can 
not  recover.' 

And  by  statute  in  Massachusetts  it  is  further  provided, 
that  no  locomotive  engine  or  other  motive  power  shall  be 
allowed  to  run  upon  a  railroad  constructed  by  authority  of  that 
state,  except  sucli  as  is  owned  and  controlled  by  the  corporation 
owning  and  managing  the  road,  unless  with  the  consent  of  the 
corporation.^  By  the  same  statute,  railroad  corporations  whose 
roads  connect  with  each  other  are  empowered  to  contract  that 
each  shall  perform  all  the  transportation  of  persons  and  freight 
upon  and  over  the  road  of  the  other,  subject  to  the -liability,  how- 
ever, of  the  company  owning  the  road,  for  all  damages  done  or 
injury  sustained  thereon,  to  the  same  extent  as  if  such  damage  or 
injury  occurred  in  the  use  of  tlie  road  by  the  company  owning 
the  road.  Under  that  statute  the  owners  are  held  liable  for  inju- 
ries committed  by  the  lessees  of  the  road.' 

And  it  does  not  matter  whether  the  land  itself  is  granted,  or 
the  mere  right  of  way;  nor  that  the  company  hold  under  an 
^ctual  grant,  or  by  assessment  under  the  statute.  In  either  case 
the  statute  is  equally  applicable,  and  the  liability  in  Massachusetts 
is  absolute.*  But  in  Pennsylvania  an  assessment  for  the  right  of 
way  and  payment  of  the  damages  assessed  covers  the  probable  in- 
jury resulting,  without  negligence  or  malice,  from  sparks  or  fire 
communicated  from  the  companies'  locomotive  engines  to  the 
property  of  the  adjacent  land  owner;  and  proof  of  such  assessment 
and  payment  may  be  made  in  defense  of  an  action  for  damages 
caused  by  fire  thus  communicated,  in  an  action  by  the  landowner 
against  the  company."     And  so,  in  the  latter  state,  in  case  the 

'  Ross  ».  Boston  &  Worcester  R.  R.  *  Lyman  v.  Boston  &  Worcester  R. 

Co.,  6  Allen,  87.  R.  Co.,  i  Cush.  288;  S.  C.  1  Am    R. 

^IngersoU  v.  Stoctbridge    &  Pitts-  W.Cas.  581;  Safinrd  v.  The  Boston  & 

field  R.  R.  Co.,  8  Allen,  438.  Maine  R.  R.  Co.,  103  Mass.  583;  Pierce 

^IngersoU  v.  Stockbridge  &  Pitts-  v.  Worcester  &   N.  R.   R.  Co.,   105 

field  R.  R.  Co.,  8  Allen,  438;   Daniels  Mass.  199. 

V.  Hart,  118  Mass.  543;  Davis  v.  Prov-  =  Philadelphia  &  Reading  R.  R.  Co. 

idence  &  Worcester  R.   R.   Co.,   121  v.  Yeiser,  8  'Penn.  St.  R.  .366;  S.  C.  2 

Mass.  134.    And  see  Bean  v.  Atlantic  Am.  R.  W.  Cas.  325;  Wilmington  & 

&  St.  Lawrence  R.  R.  Co.,  63  Me.  293.  R.  R.  R.  Co.  v.  Stauffer,  60  Id.  374. 

The  lessees,  or  trustees  so  working  the  And  see  Proprs.  of  Locks  &  Canals  v. 

road,  if  bondholders,  are  also  liable:  Nashua  &  Lowell  R.  R.  Co.,  10  Cush. 

Daniels  v.  Hart,  and  Davis  v.  P.  &  W.  392;  In  re  Utica,  C.  &  S.V.  R.  R.  Co., 

R.  R.  Co.,  supra.  56  Barb.  456;    Somerville  &  Eastou 
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landowner  intrudes  upon  the  ground  so  taken  and  paid  for,  by 
making  erections  thereon,  and  the  erections  be  burned  by  fire 
communicated  from  passing  engines,  without  wantonness  on  the 
part  of  the  company,  no  recovery  can  be  had  therefor.  Proof 
of  such  intrusions  and  erections  is  proper,  as  tending  to  show 
contributive  negligence  on  the  part  of  the  injured  party.' 

Under  the  statute  of,  Maine  of  1842,  Oh.  9,  Sec.  5,  which  pro- 
vides that  "  when  any  injury  is  done  to  a  building  or  other  prop- 
erty of  any  person  or  corporition,  by  fire  communicsited  by  a  lo- 
comotive engine  of  any  railroad  corporation,  the  said  corporation 
shall  be  held  responsible  in  damages  to  tlie  person  or  corporation 
so  injured,"  and  gives  to  railroad  corporations  an  insurable  fight 
or  interest  in  property  along  their  routes,  it  is  held  by  the  Supreme 
Judicial  Court  of  that  state  that  such  liability  does  not  extend  to 
loose  property  along  the  route  of  a  railroad,  temporarily  there,  pot 
in  the  nature  of  it  and  of  the  circumstances  insurable  articles  in 
such  temporary  location,  and  movable  in  character;^  and  that 
therefore  for  cedar  posts  deposited  temporarily  along  or  near 
the  line  of  a  railroad,  and  there  destroyed  by  fire  from  the 
company's  engine,  the.  company  were  not  responsible.'  Bnt 
by  the  construction  of  the  Maine  courts,  said  statute  includes, 
growing  trees  and  timber  standing,  in  proximity  to  the  rail- 
roads.* The  term  froperty,  in  said  act  of  assembly,  includes 
both  real  and  personal  estate;^  and  insurance  may .  be  effected 
on  either,  and  when  a  subject  of  insurance,  the  statute  liability 
applies  thereto."    The  term  "  along  the  route  "  is  construed  to 

R.  R.  Co.  V.  Doughty,  2  Zab.  495;  property  rests  on  a  common  law  basis, 

Hatch  V.  Cin.   &  Ind.  R.  R.  Co.,  18  and  involves  the  question  of  negli- 

Ohio  St.  124;    Colvill  v.   St.  Paul  &  gence  of  the  respective  parties:    37 

Chi.   Ry.  Co.,  19    Minn.   283.     But  Maine,  92. 

see  contra,  Sunbury  &  E.  R.  R.  Co.  v.  '  Pratt  ».  Atlantic  &  St.   Lawrence 

Hummell,   27  Penn.   St.   99;  Lehigh  R.  R.  Co.,  42  Maine,  579. 

Valley  R.  R.  Co.   v.  Lazarus,  28  Id.  *  Pratt  t).  Atlantic  &  St.  Lawrenca 

203;    Patten ».  Northern  Cent.   Ry.  R.  R.  Co.,   42  Maine,   579;  Ross  v. 

Co.,  33  Id.  426.  Boston  &  "Worcester  R.  R.  Co.,  6  Al- 

1  Philadelphia  &  Reading  R.  R.  Co.  len,  87. 

V.  Yeiser,  8  Penn.  St.  R.  366.  ^  Pratt  v.  Atlantic  &  St.  Lawrence 

2  Pratt «.  Atlantic  &  St.  Lawrence      R.  R.  Co.,  42  Maine,  579. 

R.  R.  Co.,  42  Maine,' 579;  Chapman  -      '  Pratt ».  Atlantic  &  St.   Lawrence 

V.  Atlantic  &  St.  Lavsrrence  R.  R.  Co.,  R.  R.  Co.,  42  Maine,  579.    And  so  in 

87  Maine,  92.    But  see  Ross ». Boston  Mass  :  Hart*.  Western  R.  R.  Co.,  13 

&  "Worcester  R.  R.  Co.,  6  Allen,  87.  Met.  99. 
The   remedy   for  loss  as  to  movable 


814  '     TUB   LAW    OF   RAILWAYS. 

include  property  within  such  distance  of  the  road  as  to  expose 
it  to  danger  from  fire  communicated  from  the  engines.' 

If  one  holding  the  actual  legal  title  to  property,  though  in  fact 
as  security  for  a  debt,  and  subject  to  be  conveyed  to  the  debtor 
upon  satisfaction  of  the  debt,  be  insured  thereon  against  loss  by 
fire  communicated  from  locomotives  of  a  railroad,  and  a  building 
on  such  property  be  burned  within  the  terms  of  the  policy,  lie 
may  recover  for  the  whole  amount  of  the  loss,  to  the  extent  of 
his  assurance,  and  is  not  restricted  to  simply  the  amount  of  his 
debt.  The  only  right  of  recovery  is  in  him.^  If  he  recovers 
more  than  the  amount  of  his  debt,  that  is  a  matter  betwixt  him 
and  his  debtor.'  And  if  the  assured  assign  his  right  of  action 
against  the  railroad  company  to  the  insurance  company,  on  re- 
ception of  the  amount  due  him  from  it,  the  insurance  company 
or  their  agent  may  recover  the  same  of  the  railroad  company.* 
So  if  the  assured,  in  such  case,  collect  of  the  insurance  company 
only  the  amount  of  his  debt  for  which  he  held  the  property,  and 
yet  assign  to  the  insurance  company  his  whole  claim  for  dam- 
ages against  the  railroad  company,  with  an  agreement  on  its  part 
to  pay  over  to  the  assured  whatever  sum  is  recovered  from  the 
railroad  company  in  excess  of  such  debt,  it  will  be  legal,  and  a 
recovery  may  be  had  for  the  whole  loss.' 

3.  The  fault  or  negligence  must  be  the  prozlmate  cause. — To 
justify  a  recovery,  however,  at  common  law,  against  a  railroad 
company  for  loss  by  fire,, it  is  not  enough  that  there  be  negli- 
gence or  want  of  care,  as  hereinbefore  stated  to  be  necessary  to 
create  liability,  but  such  negligence  or  improper  conduct  of  the 
company  must  be  the  proximate,  and  not  remote,  cause  of  the 
injury.     On  this  point  all  the  authorities  are  agreed.^     But  as 

1  Pratt  V.  A.  &  St.  L.   R.   R.  Co.,  Missouri,  Kans.   &  Tex.  Ry.  Co.    v, 

supra.  Davidson,  14  Kan.  349. 

'  Bean  ».  The  Atlantic  &  St.  Law-  « Morrison  v.  Davis,  20  Penn.  St. 

renoe  R.  R.  Co.,  58  Maine,  82.  171;  Penn.  R.  R.  Co.  v.  Kbit,  62  Penn. 

8  Bean  v.  The  Atlantic  &  St.  Law-  St.  353;  S.  C.  1  Am.  R.  431;  Ryan  v. 

renoe  R.  R.  Co.,  58  Maine,  82.  New  York  Cent.  R.  R.  Co.,  35  N.  Y. 

*Bean  v.  The  Atlantic  &  St.  Law-  210;  Kellogg  v.  The  Chi.  &  N.W.  Ry. 

renoe  R.  R.  Co.,  58  Maine,  82.  Co.,  26  Wis.  223;    S.  C.  7  Am.  R.  69; 

5  Bean  v.  The  Atlantic  &  St.  Law-  Toledo,  Peoria  &  Warsaw  Ry.  Co.  v. 

rence  R.  R.  Co.,  68  Maine,  82.     Under  Pindar,  53  111.  447;    S.  C.  5  Am.  R. 

the  Kansas  Statute  (Genl.  Stat.,  Ch.  57;  Doggett  v.  Richmond  &  Danville 

118,  Sec.  2),  negligence   of  the  com-  R.  R.  Co.,  78  N.  Car.  305,  16  Am.  Ry. 

pany  is  necessary  to  sustain  the  action:  Rep.  193. 
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to  what  causes  are  proximate  and  what  ones  are  remote,  or  rather, 
as  to  when  the  alleged  cause  is  to  be  considered  as  proximate, 
and  wlien  remote,  is  a  point  not  so  easily  settled,  and  about 
which  there  is  a  diversity  of  decisions. 

Some  of  the  authorities  hold  that  the  cause  must  be  direct;  that 
is,  that  the  fire  must  be  communicated  in  the  first  instance  from 
the  company's  grounds,  engines  or  works,  to  the  property  for  the 
destruction  of  which  the  action  is  brought;  and  that  it  is  not 
sufficient  to  charge  the  company  that  it  be  communicated  to  one 
piece  of  property,  or  building,  and  from  that  to  another,  to  enable 
the  owner  of  such  other  to  recover  against  the  company  for  the 
destruction  thereof/  Irrespective  of  any  views  of  our  own  as 
to  which  is  the  more  reasonable  view  of  the  question,  these  re- 
spective decisions,  until  a  different  ruling  be  had  therein,  must 
be  regarded  as  of  equal  authority  in  the  respective  states  where- 
in they  have  been  made;  and  the  courts  of  other  states  will  bo 
left  to  their  own  guidance,  or  to  choose,  as  they  may  prefer,  to 
follow  the  one  or  the  other  of  the  rulings  herein  referred  to. 

Others  of  the  authorities,  of  equal  respectability,  but  under 
certain  statutes,  maintain  that  the  cause  is  proximate,  in  a  stat- 
utory point  of  view,  when  the  origin  of  the  fire  is  traceable  to 
the  negligence  or  wrong  act  of  the  company,  whether  the  fire  be 
directly  in  the  first  instance  communicated  to  the  property  de- 
stroyed, or  be  communicated  to  the  latter  from  other  burning 
property  so  set  on  fire  by  the  negligence  of  the  company;  and 
going  Still  further,  assert  the  liability  to  follow  the  continuation 
of  the  fire  from  the  first,  not  only  to  the  second,  but  thence  on 
to  the  third,  foiirth,  or  other  still  more  distant  buildings  or  prop- 
erty reached  and  destroyed  in  its  progress  by  the  fire  so  in  the 
first  instance  communicated  from  the  engines  or  other  property 
of  the  company;^  and  this,  too,  irrespective  of  possible,  not  to 

1  Morrison  v.  Davis  &  Co.,  20  Penn.  Co.,  32  N.  T.  339;  Ryan  v.  The  New 

St.  (8  Harris),  171;  Penn.  R.  R.  Co.  v.  York  Cent.  R.  R,  Co.,  35  N.  Y.  210;  1 

Kerr,  62  Penn.  St.  353;  S.  C.  1  Am.  R.  Red.  R.  W.  Cas.  341;  Webb  v.  Rome, 

431;  Oil  Creek  &  Allegheny  River  Ry.  "W.  &  0.  R.  R.  Co.,  3  Lansing  (N. 

Co.  V.  Keighron,  74  Penn.  St.  816,  6  Y.),  453. 

Am.   Ry.   Rep.  192;    Hoag  v.   Lake  'Raxt  v.  Western    R.  R.   Co.,  13 

Shore  &  Mich.  Southern  R.  R.  Co.,  85  Met.  99;  Ross  v.  The  Boston  &  Wor- 

Penn.  St.  293,  18  Am.  Ry.  Rep.  405;  cester  R.  R.  Co.,  6  Allen,  87;  IngersoU 

Harrison  v.  Berkley,  1  Strob.  (S.  C),  ®.  Stockbridge  &  Pittsfleld  R.  R.  Co., 

548;  Field  v.  New  York  Central  R.  R.  8  Allen,  438;  Perley  v.  The  Eastern  R 
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saj  probable,  interv^ening  causes  of  the  further  progress  of  the 
fire  to  other  property  from  that  to  which  it  is  at  iirst  communi- 
cated. According  to  these  latter  rulings,  if  A,  having  the  small 
pox,  carelessly  intrudes  himself  into  the  residence  of  B,  and 
thereby  communicates  the  disease  to  B,  and  the  disease  being, 
as  it  is  well  known  to  be,  contagious,  spreads  or  communicates 
itself  to  the  next  neighbor  of  B,  and  so  on,  from  person  to  per- 
son, throughout  an  entire  village  or  community,  each  infected 
one  may  in  turn  maintain  an  action  for  damages  by  reason 
thereof  against  A,  irrespective  of  the  exciting  causes;  as,  for 
infitauce,  omission  to  vaccinate,  imperfect  vaccination,  unclean- 
liness,  or  natural  predisposition  of  persons  to  contract  the  dis- 
ease; by  reason  of  each  or  of  all  which  the  spread  of  the  conta- 
gion is  caused  or  increased. 

This  question  as  to  when  the  cause  is  proximate  and  when  it 
is  remote,  in  reference  to  the  destruction  of  property  by  fire,  is 
said  by  Chief  Justice  Thompson,  in-Pennsylvania  Eailroad  Com- 
pany V.  Kerr,  to  have  never  been  "  definitely"  settled  in  the  En- 
glish courts.'  In  America  the  only  adjudications  thereof  within 
our  knowledge,  and  which  are  clear  of  statutory  entanglements, 
seem  to  be  nearly  equal  in  number  on  each  side  of  the  ques- 
tion, and  hold  directly  opposing  conclusions.  In  some  of  the 
states  the  former  or  more  strict  rule  prevails;^  whilst  in  others 
the  lattej-  or  latitudinarian  rula  is  sustained;'  each   reviewing 

R.  Co.,  98  Mass.  414;  Fent  and  oth-  burgh  R.  R.  Co.,  49  N.  T.  420;  Ins. 

era  «.  The  Toledo,  Peoria  &  Warsaw  Co.  v.  Tweed,  7  Wall.  44;    Kellogg  v. 

Ry.  Co.,  59  111.  349.  Chicago  &  N.  Western  Ry.   Co.,  26 

1  Pennsylvania  R.  R.  Co.  v.  Kerr,  62  Wis.  223;  Penn.  R.  R.  Co.  v.  Hope, 
Penn.  St.  353;  S.  C.  1  Am.  R.  431,  80  Penn.  St.  373;  Penn.  &  N.  T.  Ca- 
437.  nal  &  R.  R.  Co.  v.  Lacey,  89  id.  458; 

2  Ryan  v.  New  York  Cent.  R.  R.  Kuhn  v.  Jewett,  5  Stew.  (N.  J.),  647; 
Co.,  35  N.  T.  210;'  Morrison  v.  Davis,  Del.,  Lack.  &  Western  R.  R.  Co.  v. 
20  Penn.  St.  171;  Penn.  R.  R.  Co.  p.  Salmon,  39  N.  J.  299;  S.  C.  14  Am. 
Kerr,  62  Penn.  St.  353;  S.  C.  1  Am.  Ry.  Rep.  226;  White  v.  Col.  Cent  ft. 
R.  431;  Hoag  v.  L.  S.  &  M.  S.  R.  R.  R.  Co.,  5  Dill.  428;  Kellogg  v  Mil- 
Co.,  supra;  Harrison  v.  Berkley,  1  waukee  &  St.  Paul  Ry  Co  5  Dill 
Strobt  (S.  CO,  548;  Atchison,  Topeka  537;  Atchison,  Topeka  &  sknta  Fe 
&  Santa  1  e  R.  R.  Co.  v.  Stanford,  su-  R.  R.  Co.  v.  Bales,  16  Kans.  252;  Hoyt 

P'l't    ,     ^„  _  »-Jeffers,  30  Mich.  181;  Fitch  «.Pac. 

Fent  and  others  v.  The  Toledo,  Peo-      R.  R.  Co.,  45  Mo.  324;  Coates  v  Mo 
ria  &  Warsaw  Ry.  Co.,  59  111.  349;   S.      Kans.  &  Tex.  Ry.  Co,  61  Mo   38- 

w  L  ^f  ^",;r  ^  7-  ^^■'  ^•'^°=      ^-  ^'-  ^  ^°^-  ^y-  ^«P"  60:  Poeppers  v. 
Webb  ».  Rome,  Wat6rtown&Ogd:ns-      Mo.,  Kans.  &  Tex.  Ry    Co    67  Mo 
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the  whole  subject  in  question,  and  prior  decisions  bearing 
thereon. 

The  cases  here  cited  from  Massachusetts,  favoring  the  more 
latitudinary  doctrine,  were  decided  under  a  statute  of  that  state, 
which  provides  that  "  every  railroad  corporation  shall  be  re- 
sponsible in  damages  to  arvy  person  or  corporation  whose  build- 
ings or  other  property  may  be  injured  by  fire  communicated  by 
ils  locomotive  engines." 

In  Morrison  v.  Davis  &  Co.'  the  court  say,  Loweie,  Justice, 
in  treating  of  proximate  and  remote  causes  of  injury:  "There 
ar^e  often  very  small  faults  which  are  the  occasion  of  the  most 
serious  and  distressing  consequences.  Thus,-a  momentary  act 
of  carelessness  set  fire  to  a  little  straw,  and  that  set  fire  to  a 
house,  and,  by  an  extraordinary  concurrence  of  very  dry  weather 
and  high  winds,  with  this  fault,  one  third  of  a  city  (Pittsburgh) 
was  destroyed.  Would  it  be  right  tliat  this  small  act  of  care- 
lessness should  be  charged  with  the  whole  value  of  the  property 
consumed  ? " 

In  the  case  of  the  Pennsylvania  Eailroad  Co.  v.  Kerr,  above 
cited,'  the  learned  Chief  Justice  Thompson,  reviewing  the  whole 


715;  Smith  v.  London  &  S.  W.  Ry. 
Co.,  Law  Rep.  5  C.  P.  98;  S.  C.  6 
Id.  14;  Henry  v.  So.  Pac.  R.  R. 
Co.,  50  Cal.  176;  S.  C.  12  Am.  Ry. 
Rep.  168;  Troxler  ».  Richmond  & 
Danville  R.  R.  Co.,  74  N.  Car.  377; 
S.  C.  13  Am.  Ry.  Rep.  3S9.  In  the 
case  of  Kellogg  ».  C.  &  N.W.  Ry.  Co., 
above  cited,  the  cases  of  Ryan  v.  N. 
York  Cent.  R.  R.  Co.,  35  N.  Y.  210, 
and  of  Penn.  R.  R.  Co.  v.  Kerr,  62 
Penn.  St.  358,  are  referred  to,  and  des- 
canted on  doubtingly,  but  at  the  same 
time  distinguished  from  the  one  under 
consideration,  and  ih  the  discussion  of 
which  latter  the  court  express  dissat- 
isfaction with  the  decision  in  the  two 
cases  above  referred  to.  But  the  case 
of  Kellogg  t>.  Chi.  &  N.  Western  Ry. 
Co.,  in  which  these  views  are  expressed, 
is  one  in  which,  in  the  language  of 
the  court  considering  it,  "there  was 
but  one  burning,  one  continuous  con- 
flagration frocn  the  time  the  fire  was 
52 


set  on  the  railroad  until  the  plaintiff 's 
property  was  destroyed.  The  com- 
bustible material  extended,  and  the 
ground  was  burned  over,  all  the  way 
from  the  railroad  to  the  plaintiif's 
property.  *  *  *  There  was  no 
distinct  or  separate  setting  flre  to  or 
burning  of  the  stacks  or  buildings, 
ajid  then  a  communication  of  the  fire 
by  sparks  through  the  air  from  one 
stack  or  building  to  another.  There 
was  no  succession  of  events,  but  only 
one  event."  P.  239.  In  this  view  of 
the  case,  then,  the  disapprobation  ex- 
pressed as  to  the  cases  of  Ryan  and 
Kerr  amounts  to  nothing.  It  is  mere 
obiter  dictum.  And  see  the  late  case  of 
Oil  Greek  &  Allegheny  River  Ry.  Co. 
V.  Keighron,  74  Penn.  St.  316,  6  Am. 
Ry.  Rep.  192,  where  fire  was  com- 
municated by  a  locomotive  to  an  oil  car, 
and  from  thence  to  plaintiff's  house. 

1  20  Penn.  St.  171,  176. 

2  62  Penn.  St.  353. 
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history  and  the  law  of  remote  and  proximate  injury,  sternly  con- 
demns the  idea  of  liability  other  than  that  resulting  directly  and 
immediately  from  the  act  complained  of.  That  case  was  for  dam- 
ages for  burning  plaintiff's  hotel.  The  facts  were,  that  by  the  care- 
lessness of  the  company,  fire  was  communicated  from  a  locomo- 
tive to  a  warehouse  situated  near  to  the  railroad  track.  The  fire 
communicated  from  the  burning  warehouse  to  the  plaintiff's 
hotel,  situated  some  thirty-nine  feet  from  the 'warehouse,  and 
destroyed  the  hotel.  The  court  held  that  the  injury  was  remote, 
and  was  not  the  proximate  result  of  the  negligence,  and  that  the 
plaintiff  could  not  recover;  and,  in  delivering  their  opinion,  ad- 
verted to  and  approved  the  ruling  in  Kyan  v.  The  New  York  Cen- 
tral Railroad  Company.  In  the  course  of  his  decision  the  learned 
Chief  Justice  Thompson  says:  "Innumerable  occasions  must 
have  occurred  in  this  Commonwealth  for  asserting  liability  to 
the  extent  and  upon  the  principle  claimed  here,  yet  we  have 
not  a  solitary  precedent  of  the  kind  in  our  books.  This  is  worth 
something  as  proof  against  the  alleged  principle."  The  learned 
judge  then  with  much  force  adds:  "It  was  Littleton's  maxim, 
'  that  what  never  was,  never  ought  to  be.' "  ' 

Speaking  of  the  case  of  Kyan  v.  The  'New  York  Central  Rail- 
road Company,  the  learned  judge,  in  reference  thereto  and  to 
the  question  under  discussion,  says:  "The  question  in  hand  has 
not  been  adjudicated  in  this  state,  and  but  seldom  discussed  in 
any  of  the  other  states;  yet  we  have  a  case  decided  in  the  Court 
of  Appeals  of  the  state  of  New  York,  in  1866,  which  is  directly 
in  point  in  support  of  the  doctrine  we  have  been  endeavoring  to 
advance  above.  It  is  the  case  of  Eyan  v.  The  New  York  Central 
Railroad  Co.,  36  N.  Y.  210."  After  proceeding  to  show  that 
the  plaintiff  in  that  case  was  non-suited  by  the  court  below,  on  a 
state  of  facts  showing  that,  by  the  act  of  carelessness  of  the  com- 
pany, fire  was  set  to  its  own  woodshed,  from  one  of  the  com- 
pany's own  locomotives,  and  that  the  fire  communicated  there- 
from to  plaintiff's  house,  situated  some  hundred  and  thirty  feet 
from  the  burning  shed,  and  thereby  the  plaintiff's  house  was 
consumed,  the  learned  judge  then  says:  "  The  case  was  then  re- 
moved to  the  Court  of  Appeals,  where  the  judgment  was  unani- 
mously affirmed  in  an  elaborate  and  exhaustive  opinion  by 

»62Penn.  St.  367,  368. 
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Hunt,  J-  Every  position  taken  by  tlie  connsel  for  the  de- 
fendant in  error  here  was  taken  there,  and  examined  and 
answered  fully  in  the  opinion.  All  the  English  and  American 
cases  supposed  to  have  any  bearing  on  the  point  in  dispute  there 
on  the  same  question  we  have  here,  are  noticed  by  him,  and  the 
doctrine  clearly  deduced  that  the  railroad  company  was  not  an- 
swerable to  the  plaintiff  for  the  loss  of  his  house,  being  burned 
by  fire  communicated  by  the  burning  shed.  That  case  is  not  dis- 
tinguishable in  principle,  or  in  the  manner  of  destruction,  from 
this." '  The  same  learned  judge  (Thompson),  and  in  the  same  case, 
says:  "The  question  here  involved  does  not  seem  to  have  been 
definitely  determined  in  England;  why,  I  am  at  a  loss  to  know."  ^ 
JIc  then  remarks  that  there  have  been  decisions  there  imposing 
liability  against  the  reasons  by  him  expressed  in  the  case  before 
him,  but  in  none  of  them  was  the  question  of  proximate  and  re- 
mote cause  of  the  injury  discussed. 

Thus,  when  we  consider  that  this  ruling  of  Chief  Justice 
Thompson  was  made  as  recently  as  1870,  we  may  well  rely  upon 
it,  we  think,  as,  at  least  for  the  present,  the  approved  ruling 
on  the  siibject  of  remote  and  proximate  cause. 

'62  Penn.  St.  368.    '  "62  Penn.  St.  369. 
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The  general  principle     .        .        .1 

Not  applicable  to  iiyuriea  by  ser- 
vant to  servant  at  common 
law 2 

Its  application  extended  by  stat- 
ute     ......    3 

How  far  applicable  to  the  corn- 
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pany  for  an  act  of  a  contractor's 
servant 4 

Not  applicable  to  the  company  as 
to  injuries  committed  by  passen- 
gers     5 

The  rule  not  applicable  to  willful 
and  independent  act  of  servant    6 


1.  The  general  principle. — It  is  a  principle  well  settled  in 
law,  that  where  one  receives  an  injury  to  person  or  property,  oc- 
casioned by  the  negligence  of  the  servants  and  employes  of  a 
railroad  company,  committed  in  the  regular  course  of  their  em- 
ployment, the  rule  '■'■  respondeat  superior^''  applies,  arid  the 
company  are  liable  for  the  injury,  if  the  injured  person  be  not 
himself  guilty  of  negligence,  or  in  some  manner  to  blame. 
This,  too,  whether  the  act  complained  of  be  one  of  omission  or 
of  commission.  But  to  bring  a  case  within  the  rule,  it  must 
occur  in  the  regular  course  of  the  servant's  employment.  Nor 
does  it  matter  to  the  contrary  that  the  act  be  committed  in  vio- 
lation of  orders,  or  without  the  knowledge  of  the  superior,  if  the 
transaction  occur  in  the  course  of  the  servant's  business,  duties 
or  employment.'     And  "  it  is  no  answer  to  an  action  "  for  such 


^  Philadelphia  &  Reading  R.  R.  Co. 
V.  Derby,  14  How.  468;  Inhabitants 
of  Lowell  V.  The  Boston  &  Lowell  R. 
R."Co.,  23  Pick.  24;  Wilton  ».  Middle- 
sex R.  R.  Co.,  107  Mass.  108;  S.  C. 
125  Mass.  130;  Sanfordt).  The  Eighth 
Avenue  R.  R.  Co.,  23  N.  T.  343;  Hig- 
gins  V.  The  Watervliet  Turn.  &  R.  R. 
Co.,  46  N.  T.  23;  Jackson  v.  Second 
Ave.  R.  R.  Co.,  47  N.  Y.  274;  S.  C. 
7  Am.  R.  448;  Bradley  e.  New  York 
Central R.  R.  Co.,  62  N.Y.  99;  12  Am. 
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Ry.  Rep.  160;  Rounds  ».  Del.,  Lack. 
&  Western  R.  R.  Co.,  64  N.  Y.  136; 
S.  C.  3  Hun,  329;  Cohen  v.  Dry  Dock, 
E.  B.  &  B.  R.  R.  Co.,  69  N.  Y.  170; 
S.  C.  40  N.  Y.  Supr.  368;  Shea  ». 
Sixth  Ave.  R.  R.  Co.,  62  N.  Y.  180; 
Day  p.  Brooklyn  City  R.  R.  Co.,  12 
Hun,  435;  Choppin  v.  New  Orleans  & 
Carrollton  R.  R.  Co.,  17  La.  Ann.  19; 
Passenger  R.  R.  Co.  ».  Young,  21  Ohio 
St.  518;  Pittsburgh,  Fort  Wayne  &  Chi- 
cago Ry.  Co.  V.  Maurer,  21  Ohio  St. 
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injury,  say  the  Supreme  Court  of  the  United  States^GEiEE, 
Justice — that  the  "  plaintiff  was  riding  for  pleasure,  or  that  he 
was  a  stockholder  in  the  road,  or  that  he  had  not  paid  his  toll, 
or  that  he  was  the  guest  of  the  defendant." '  The  duty  to 
carry  the  party  in  safety,  as  against  all  negligence  or  miscon- 
duct of  the  carrier's  own  servants,  is  one  that  does  not  result 
alone  from  the  payment  of  the  passage  money;  it  is  imposed  by 
law,  though  the  service  be  gratuitous.  The  carrier  is  holden  to 
the  greatest  possible  care  and  diligence,  if  the  injured  person  be 
not  in  fault,  whether  the  transportation  be  for  pecuniary  reward 
or  from  other  motives.''     In  the  case  here  cited  from  14  How- 


421;  Aycrigg's  Bxecr.  v.  The  New 
York  &  Erie  R.  E.  Co.,  1  Vroom  (N. 
J.),  460;  AUender  v.  Chicago,  Rock 
Island  &  Pacific  R.  R.  Co.,  43  la.  276, 
14  Am.  Ry.  Rep.  443;  State,  use,  etc., 
V.  Philadelphia,  Wilmington  &  Bal- 
timore E.  R.  Co.,  47  Md.  76,  18  Am. 
Ry.  Rep.  253;  Miller  v.  Pres.,  etc.,  of 
Burlington  &  Mb.  River  R.  R.  Co.,  8 
Neb.  219,  20  Am.  Ry.  Rep.  96;  Keo- 
kuk Northpm  Line  Packet  Co.  i). 
True,  88  111.  608,  21  Am.  Ry.  Rep.  371; 
Tebbutt  V.  Bristol  &  E.  Ry.  Co.,  Law 
Rep.  6  Q.  B.  73;  Poulton  v.  London  & 
S.  W.  Ry.  Co.,  2  Id.  534;  Indianap- 
olis &  Vinoennes  R.  R.  Co.  v.  McClar- 
en,  62  Ind.  566;  Peeples  v.  Brunswick 
&  Albany  R.  R.  Co.,  60  Ga.  281;  Geor- 
gia R.  R.  Co.  V.  Newsome,  Id.  492; 
Perkins  v.  Mo.,  Kans.  &  Tex.  E.  R. 
Co.,  55  Mo.  212;  Gillett  v.  Mo.  Valley 
R.  R.  Co.,  Id.  315.  A  street  car  dri- 
ver is  so  far  engaged  in  his  employ- 
ment as  such  in  aiding  persons  on 
and  off  the  car,  that  for  an  injury  oc- 
curring by  his  negligence  in  that  re- 
spect, the  company  are  liable:  Drew, 
adm'x,  V.  Sixth  Avenue  R.  E.  Co.,  26 
N.  Y.  49.  As  to  what  is  sufficient 
evidence  to  establish  the  relation  of 
master  and  servant,  so  as  to  render, 
the  master  liable  for  the  servant's 
act,  see  Lindsay  v.  Central  E.  E.  &  B. 
Co.,  46  Ga.  447;  11  Am.  Ey.  Eep.  415. 


In  Pennsylvania  Co.  v.  Eoy,  102  U.  S. 
451;  S.  C.  1  Am.  &  Eng.  E.  E.  Cas. 
225,  it  was  held  that,  for  the  purpose 
of  providing  safe  and  suitable  cars  for 
the  transportation  of  passengers,  sleep- 
ing car  companies  were  the  agents  of 
railroad  companies;  and  for  the  fall  of 
a  berth,  which  injures  a  passenger,  the 
latter  are  liable.  Under  the  Pennsyl- 
vania statute  of  April  4,  1868  (P.  L. 
58),  providing  that  for  injuries  sus- 
tained by  persons  employed  on  or  about 
a  railroad,  but  not  being  employes  of 
the  company,  the  right  of  recovery 
shall  be  the  same  as  in  case  of  the  in- 
jury of  an  employe,  with  aproiiso 
that  the  act  shall  not  apply  to  passen- 
gers, it  is  held  that  a  "  route  or  mail 
agent "  in  the  employ  of  the  United 
States  is  not  a  passenger  within  the 
exception :  Pennsylvania  R.  R.  Co.  v. 
Price,  96  Penn.  St.  256;  S.  C  1  Am. 
&  Eng.  E.  R.  Cas.  284. 

'  Philadelphia  &  Reading  R.  R.  Co. 
V.  Derby,  14  How.  468,  485,  1  Am. 
E.  Way  Cases,  126. 

2  Philadelphia  &  Eeading  R.  R.  Co. 
V.  Derby,  14  How.  468,  1  Am.  R. 
Way  Cases,  109;  Farwell  v.  The  Bos- 
ton &  Worcester  R.  E.  Co.,  4  Met.  56; 
Brennan  v.  Fair  Haven  &  Westville 
E.  E.  Co.,  45  Conn.  284,  17  Am.  Ey. 
Rep.  263. 
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ard,  tlie  Supreme  Court  of  the  United  States  hold  the  following 
language,  it  being  a  case  of  personal  injury  to  a  person  riding 
gratuitonsly  on  the  cars,  as  a  gnest  of  the  company,  and  the  injured 
person  being  at  the  same  time  a  stockholder  in  the  company. 
The  court  lay  down  the  law  as  follows:  "  When  carriers  undertake 
to  convey  persons  by  the  powerful  but  dangerous  agency  of 
steam,  public  policy  and  safety  require  that  they  be  held  to  the 
greatest  possible  care  and  diligence.  And  whether  the  consid- 
eration for  such  transportation  be  pecuniary  or  otherwise,  the 
parsonal  safety  of  the  passengers  should  not  be  left  to  the  sport 
of  chance  or  the  negligence  of  careless  agents.  Any  negligence, 
in  such  cases,  may  well  deserve  the  epithet  of  '  gross.'  "  ' 

In  The  Inhabitants  of  Lowell  v.  The  Boston  &  Lowell  Eail- 
road  Company,  23  Pickering,  24,  the  action  grew  out  of  the 
carelessness,  and  injury  resulting  therefrom,  of  the  contractors 
engaged  in  constructing  the  defendant's  railroad,  in  leaving 
down  certain  barriers  at  a  deep  cut  of  the  road  in  the  city  of 
Lowell.  Tlie  barriers  were  placed  there  to  prevent  persons  fall- 
ing into  the  cut,  whiclr  was  made  across  one  of  the  highways  of 
tlie  city.  To  facilitate  the  removal  of  earth  and  stone  from  the 
cut,  the  contractors'  employes,  who  had  erected  the  barriers,  re- 
moved them  temporarily,  and  omitted  to  replace  them.  Two  per- 
sons, using  the  street  in  the  night  time,  were  precipitated  into 
the  cut,  and  were  greatly  injured.  They  sued  the  city  and  recov- 
ered double  damages,  which  the  city  was  compelled  to  pay.  The 
city  then  sued  the  railroad  company  for  the  amount,  as  also  for 
the  costs  of  suit.  It  was  objected,  first,  that  it  was  the  con- 
tractor's liability;  but  the  court  held  the  railroad  liable  which 
had  employed  the  contractor  to  do  the  work,  upon  the  principle 
of  respondeat  superior.'  It  was  also  objected  that,  if  liable  at 
all,  the  company  were  liable  to  the  persons  injured,  and  not  by 

1  Philadelphia  &  Reading  R.  R.  Co.  Phil.  &  S.  M.  S.  Co.,  88  Id.  269;  Cun- 

V.  Derby,  1   Am.  R.  Way  Cases,  127,  ningham  v.  International  R.  R.  Co., 

14  How.  468,  486.  51   Tex.  503.    The  company  may  be 

'  But   see,    contra,    McCafferty    v.  made  liable  in  trover  for  the  acts  of 

Spuyten  Duyvil  &  Port  Morris  R.  R.  contractors  in  converting  posts  to  the 

Co.,  61  N.  T.  178;  S.  C.  12  Am.  Ry.  use  of  the  company,  even  where  they 

Rep.  105;    Kansas  Cent.   Ry.  Co.  v.  ai-e  in  exclusive  possession:  St.  Louis, 

Fitzsimmons,  18  Kans.  34,  15  Am.  Ry.  VandaJia  &  Terre  Haute  R.  R.  Co.  9. 

Rep.  220;  S.  C.  22  Kans.  686;  Wray  Kaulbramer,  59  111.  152j  S.  C.  11  Am. 

V.  Evans,  80  Penn.  St.  102;  Hass  v.  Ry.  Rep.  186. 
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way  of  indemnity  to  the  city  for  the  amount  recovered  of  it. 
But  tlie  court  held  the  railroad  company  liable  to  respond  to  the 
city  to  the  same  extent  to  which  it  was  originally  liable  to  the 
injured  persons:  that  is,  for  simple  damages,  and  not  double; 
and  also  not  liable  for  the  costs  of  suit  which  the  city  had  been 
compelled  to  pay.  The  suit  was  not  defended  by  the  city  in  be- 
half of  the  company,  nor  at  their  request.  By  making  payment, 
instead  of  submitting  to  suit,  the  costs  of  suit  and  the  double 
daraasres  would  have  been  avoided.  Thev  were  not  the  direct 
result  of  the  negligence  of  the  railroad  company,  and  therefore 
the  latter  were  not  holden  to  account  for  the  same.' 

But  the  company  will  not  become  liable  for  injuries  sustained 
by  laborers  in  the  employ  of  a  contractor,  though  it  furnish  im- 
plements and  materials  for  the  work.'' 

Nor  is  it  any  defense  (unless  it  may  be  in  mitigation  of  dam- 
ages) that  the  servant  be  actuated  by  a  mistake  or  wrong  judg- 
ment on  his  part.  The  employer  or  master  is  still  liable.  The 
case  of  Higgins  v.  The  Watervliet  Turnpike  &  Railroad  Com- 
pany, above  cited,  is  one  where  the  conductor  used  more  force 
than  was  necessary  in  expelling  a  party  from  the  cars,  and  com- 
mitted an  assault  upon  the  person  of  the  passenger  whom  he  ex- 
pelled. The  court  say:  "  The  duty  of  deciding  is  cast  upon  the 
conductor;  he  represents  the  defendant;  he  may  misunderstand 
or  misjudge  the  facts;  he  may  act  unwisely  or  imprudently,  or 
even  recklessly;  but  the  business  of  preserving  order  and  en- 
forcing the  regulations  of  the  company  is  committed  to  him, 
and  for  his  acts  in  that  business  the  company  is  responsible." 
And  that  it  is  sufficient  to  hold  the  master  responsible  civiliter, 

1  Lowell  V.  B.  &  L,  R.  R.  Co.,  sur  la.  406,  14  Am.  Ry.  Rep.  465)  Cook 
pra;  Proprs.  of  Locks  and  Canals  v.  v.  Hannibal  &  St.  Joseph  R.  R.  Co., 
Lowell  Horse  R.R.  Co.,  109  Mass.  221;  63  Mo.  397,  20  Am.  Ry.  Rep.  177; 
Woburn  v.  Boston  &  Lowell  R.  R.  Co.,  Ominger  v.  N.  Y.  Cent.  &  H.  R.  R.  R. 
Id.  283;  City  of  Portland  v.  Atlantic  Co.,  6  Thomp.  &  C.  498.  But  see 
&  St.  Lawrence  R.  R.  Co:,  66  Me.  485;  Johnson  v.  Boston,  118  Mass.  114.  It 
Wilson  V.  City  of  Watertown,  8  Hun,  is  for  the  jury  to  say,  where  such  la- 
508.  borer  engages  in  a  dangerous  labor  by 

2  Central  R.R.  &  Banking  Co.  v.  express  orders  of  a  superintendent  of 
Grant  &  O'Hara,  46  Ga.  417,  11  Am.  the  company,  whether  the  danger  was 
Ry.  Rep.  427.  But  otherwise  if  the  apparent,  and  equally  open  to  the  ob- 
injury  is  occasioned  by  the  negligence  serration  of  the  laborer  and  the  su- 
of  the  railroad  company:  McKnight  perintendent:  Cook  v.  H.  &  St.  J.  R. 
V.  la.  &  Minn.  E.  R.  Const.  Co.,  43  R.  Co.,  supra. 
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if  the  wrong  act  be  committed  in  the  business  of  the  master,  and 
within  the  scope  of  the  servant's  employment.  And  this,  too, 
though  contrary  to  the  master's  orders/ 

iJut  for  an  act  clearly  outside  of  the  scope  of  the  servant's  au- 
thority, and  committed  with  violence  amounting  to  criminality, 
the  rule  is  that  the  master  is  not  liable,  as  is  said  in  Isaacs  v. 
The  Third  Avenue  Eailroad  Company;^  but  to  bring  that  case 
within  the  principle,  we  think  that,  instead  of  the  word  "  au- 
thority," the  word  "employment"  should  be  used,  and  if  so, 
then  to  our  mind  the  ruling  in  that  case  is  not  law.  The 
passenger  declined  to  leave  the  car  whilst  it  was  moving; 
but  standing  on  the  platform,  preparatory  to  leaving,  insist- 
ed that  the  car  should  stop  and  let  her  off.  To  do  this  was 
clearly  the  duty  of  the  conductor,  and  to  have  it  done  was  cer- 
tainly the  right  of  the  passenger;  but,  in  defiance  of  both  such 
duty  and  right,  the  conductor  thrust  her  off  with  such  violence. 


*  Higgins  V.  The  Watervliet  Turn- 
pike &  R.  R.  Co.,  46  N.  Y.  23,  26;  S. 
C.  7  Am.  R.  293.  And  see  Sanford  v. 
Eighth  Avenue  R.  R.  Co.,  23  N.  T. 
343;  Isaacs  v.  Third  Ave.  R.  R.  Co., 
47  N.  Y.  122;  Shea  v.  Sixth  Ave.  R.  R. 
Co.,  62  N.  Y.  180,  12  Am.  Ry.  Rep. 
154;  Bradley  v.  New  York  Central  R. 
R.  Co.,  62  N.  Y.  99,  12  Am.  Ry.  Rep. 
160;  Rounds  v.  Delaware,  Lack.  & 
Western  R.  R.  Co.,  64  N.  Y.  129;  S. 
C.  3  Hun,  329;  Cohen  v.  Dry  Dock, 
East  Broadway  &  Battery  R.  R.  Co., 
69  N.  Y.  170,  18  Am.  Ry.  Rep.  109; 
Day  V.  Brooklyn  City  R.  R.  Co.,  12 
Hun,  435;  Columbus,  Chi.  &  Ind.  Cent. 
Ry.  Co.  v.  Powell,  40  Ind.  37;  Indian- 
apolis &  V.  R.  R.  Co.  V.  McClaren,  62 
Ind.  566;  Miller  v.  Pres.,  etc.,  of  Bur- 
lington &  Mo.  River  R.  R.  Co.,  8 
Neb.  219,  20  Am.  Ry.  Rep.  96;  Tra- 
vers  V.  Kansas  Pacific  Ry.  Co.,  63  Mo. 
421,  20  Am.  Ry.  Rep.  119;  Pennsylva- 
nia Co.  V.  Toomey,  91  Penn.  St.  256; 
S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  461; 
Wilton  V.  Middlesex  R.  R.  Co.,  107 
Mass.  108;  S.  C.  125  Mass.  130;  Rob- 
inson V.  Webb,  11  Bush,  464;  Peeples 
V.  Bi-unswick  &  Albany  R.  R.  Co.,  60 


Ga.  281;  Georgia  R.  R.  Co.  v.  New- 
some,  Id.  492;  Chicago,  Burlington'& 
Quincy  R.  R.  Co.  v.  Bryan,  90  111.  126; 
Poulton  V.  London  &  S.  W.  Ry.  Co., 
Law  Rep.  2  Q.  B.  534;.Bayley  v.  Man- 
chester, S.  &  L.  Ry.  Co.,  Law  Rep.  8 
C.  P.  148;  S.  C.  7  Id.  415.  It  is  a 
question  for  the  jury  whether  the  act 
of  the  servant  was  with  a  view  to  in- 
jure plaintiff,  or  to  his  master's  serv- 
ice: Cohen  v.  D.  D.,  E.  B.  &  B.  R.  R. 
Co.,  supra.  And  in  such  case  there 
need  be  no  allegation  or  proof  of  a 
conductor's  authority  in  this  regard. 
The  court  will  take  judicial  notice  of 
his  duty:  Travers  v.  K.  P.  Ry.  Co., 
supra. 

"47  N.  Y.  122;  Rounds  v.  Delaware, 
Lack.  &  Western  R.  R.  Co.,  64  N.  Y. 
129;  Stewart  v.  Brooklyn  Cross-town 
R.  R.  Co.,  9  Repr.  759;  Edwards  v. 
London  &  N.  W.  Ry.  Co.,  Law  Rep. 
5  C.  P.  445;  Walker  v.  South  Eastern 
Ry.  Co.,  Id.  640;  Allen  v.  London  & 
S.  W.  Ry.  Co.,  L.  R.  6  Q.  B.  65;  Hoar 
V.  Me.  Cent.  R.  R.  Co.,  70  Me.  65; 
Chicago  &  Northwestern  Ry.  Co.  v. 
Bayfield,  37  Mich.  205. 
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whilst  the  car  was  moving  on,  as  to  throw  the  passenger  off, 
clear  of  the  car  steps,  and  onto  the  pavement.  The  cotirt  held 
the  company  not  civilly  liable,  basing  its  escape  upon  the  enor- 
mity of  the  outrage,  outside  of  which  was  a  clear  omission 
to  perform  the  duty  of  stopping  and  allowing  (indeed  assisting, 
if  need  be)  the  woman  to  pass  peacefully  and  safely  from  the  car.' 

Whilst  fully  recognizing  the  correctness  of  the  rule  that  for  a 
criminal  or  malicious  act  of  the  servant,  unconnected  with  the 
discharge  of  his  duties,  and  in  no  wise  within  the  scope  of  his 
employment,  the  master  is  not  liable,  yet  we  are  unable  to  regard 
the  case  cited  from  New  York,  of  Isaacs  v.  The  Third  Avenue 
E.  R.  Co.,  as  cohiing  within  the  rule.  To  our  mind  it  were  as 
reasonable  to  say  the  conductor  may  enter  the  car  and  empty  it 
of  all  passengers  by  violence — and  this,  too,  whilst  it  is  yet  mov- 
ing on,  and  without  any  provocation  except  declining  to  leave 
while  the  car  is  thus  moving — aud  that  the  master  will  be  ex- 
empt, because  the  servant  was  not  employed  to  do  such  acts,  as 
to  hold  exemption  of  the  master  to  follow  the  occurrence  in- 
volved in  the  case  of  Isaacs  v.  The  Third  Avenue  Eailroad  Com- 
pany. In  principle  there  can  be  no  difference  whetiier  the  pas- 
senger be  thrust  out  of  or  off  the  car,  or  whether  the  violence  be 
to  an  unprotected  and  unoffending  woman,  or  to  a  car  full  of 
men,  except  that  the  outrage  on  the  woman  is  the  greater  be- 
cause she  is  a  woman.  It  was  the  duty  of  the  conductor  to  stop, 
and  see  her  safely  off. 

The  more  reasonable  rule  is  the  one  laid  down  in  Massachu- 
setts and  in  Maine,  where  it  is  settled  that  a  railroad  company 
is  liable  to  the  same  extent  as  an  individual  would  be,  for  an 
injury  done  by  its  servant  in  the  course  of  his  employment;'' 
and  that  if  the  act  of  the  servant  is  within  the  general  scope  of 
his  employment,  the  master  is  equally  liable,  whether  the  act  is 
willful  or  merely  negligent;"  or  even  if  contrary  to  express  or- 

I  Isaacs  V.  Third  Avenue  R.  R.  Co.,  ^  Hewett   v.    Swift,   3  Allen,  420; 

47  N.  T.  122.     See,  also,   Allegheny  Holmes  v.  "Wakefield,  12  Allen,  580i 

Valley  R.  R.  Co.  v.  McLain,  91  Penn.  Moore  v.  Fitohburg  R.  R.  Co.',  4  Gray, 

St.  442;    S.  C.  1  Am.  &  Eng.  R.  R.  465;    Monument    Nat.  Bk.   v.  Globe 

Cas.  464.    This  was  am  action  of  tres-  Works,  101  Mass.  59;  RamsdSn  v.  The 

pass  vi  et  armis,  and  citing  Philadel-  Boston  &  Albany  R.  R.  Co.,  104  Mass. 

phia,  Germantown  &   Norristown  R.  117;  Miller  v.  Eres.,  etc.,  supra. 

R.  Co.  «.  Wilt,  4  Whart.  143;  Yerger  '  Howe  v.  Newmarch,  12  Allen,  49; 

V.  Warren,  7  Casey  (31  Penn.  St.),  319.  Ramsden  v.  Boston  &  Albany  R.  R. 
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ders.'  And  if,  in  the  exercise  of  his  general  discretionary  au- 
thority, he  wrongfully  eject  a  passenger  who  has  paid  the  fare,  or 
uses  excessive  and  nnjustifiable  violence  Or  force  in  ejecting  one 
who  has  not  and  will  not  pay  the  fare,  and  injures  such  passen- 
ger by  so  doing,  or  compels  him  to  get  off  whilst  the  train  is  in 
motion,  the  company  is  liable.'' 

In  the  case  cited  from  104  Mass.,  Eamsden  v.  Boston  &  Alba- 
ny Eailroad  Company,  the  Supreme  Court  of  Massachusetts  say: 
"  Neither  the  corporation  nor  the  conductor  has  any  more  law- 
ful authority  to  needlessly  kick  a  passenger  or  make  him  jump 
from  the  cars  when  in  motion,  than  to  wrest  from  the  hands  of 
a  passenger  an  article  of  apparel  or  personal  use,  for  the  pur- 
pose of  compelling  the  payment  of  fare.  Either  is  an  unlawful 
assault;  biit  if  committed  in  the  exercise  of  the  general  power 
vested  by  the  corporation  in  the  conductor,  the  corporation,  a 
well  as  the  conductor,  is  liable  to  the  party  injured." ' 

And  it  matters  not  whether  the  servant  inflicting  the  injury 
be  the  regular  one  employed  as  conductor  at  the  time,  or  whether 
it  be  a  mere  brakeman,  detailed  to  act  as  conductor  for  the  time 
being.*    Neither  the  one  nor  the  other  may  assault,  beat  or  otli- 

Co.,  104  Mass.  117;  S.  C.  6  Am.  R.  In  the  case  here  cited  a  controversy 

200;  Goddard  v.  Grand  Trunk  R.  W.  arose  between  the  conductor  and  a  la- 

Co.,  57  Maine,  202;  Shea  v.  Sixth  Ave.  dy  passenger  as  to  whether  she  had 

R.  R.  Co.,  62  N.  T.  180,  12  Am.  Ry.  paid  her  fare,  in  the  course  of  which 

Rep.  154.  he  demanded  her  parasol  as  security 

'  Phila.  &  Reading  R.  R.  Co.  v.  Der-  for  payment  of  the  fare,  and  she  de- 

by,  14  How.  468;  Ramsden  v.  Boston  dining  to  surrender  it,  he  took  hold  of 

&  Albany  R.  R.  Co.,  104  Mass.   117.  it,  and  after  a  struggle  took  it  away 

And  for  the  purpose  of  showing  the  act  from  her.    See  also,  to  the  same  effect, 

of  a  servant  to  be  contrary  to  the  rules  Goddard  v.  The  Grand  Trunk  R.  W. 

of  the  company,  and  thus  fastening  Co.,  57  Maine,  202;  Gasway  »,  Atlan- 

negligence  upon  the  company,  a  book  ta  &  West  Point  R.  R.  Co.,  58  Ga. 

containing  such  rules  is  admissible  in  216,  16  Am.  Ry.  Rep.  99;  Rounds  ». 

evidence:  Hobbs  v.  Eastern  R.  R.  Co.,  Delaware,  Lack.  &  Western  R.  R  Co 

66  Me.  672,  19  Am.  Ry.  Rep.  210.  64  N.Y.  129;  S.  C.  3  Hun,  329;  Walk- 

2  O'Brien  v.  Boston  &  Worcester  R.  er  v.  South  Eastern  Ry.  Co.,  Law  Rep. 

R.  Co.,  15  Gray,  20;  Ramsden  v.  The  5  C.  P.  640. 

Boston  &  Albany  R.  R.  Co.,  104  Mass.  ■•  Goddard  ».  The  Grand  Trunk  R. 

117;  Shea  v.  6th  Ave.  R.  R.  Co.,  su-  W.  Co.,  57  Maine,  202;  Moore  v.  Fitch- 

pra;  Peck  v.  N.  Y.  Cent.  &  Hudson  burg  R.  R.  Co.,  4  Gray,  465;  MUwau- 

River  R.  R.  Co.,  70  N,  T.  587,  19  Am.  kee  &  Miss.  R.  R.  Co.  v.  Finney,  10 

Ry.   Rep.  1;    Penn.  Co.   v.  Toomey,  Wis.  388.  Butthecompany  will  notbe 

fup^"-  liable  for  the  negligence  of  a  servant 

» 104  Mass.  117,  6  Am.  R.  200,  202.  in  employing  an  assistant,  nor  for  the 
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erwise  wantonly  outrage,  under  color  of  his  authority,  a  peace- 
able passenger,  in  relation  to  the  non-payment  of  fare,  or  in  ref- 
erence to  a  disagreement  as  to  whether  tlie  fare  has  in  fact  been 
paid  by  a  passenger.'  And  if  either  do  so,  the  company  will  not 
only  be  held  liable  for  the  wrong  act  of  its  servant  in  that  re- 
spect,^ but  the  case,  as  it  may  be  more  or  less  aggravated  in  its 
nature,  may  be  a  fit  subject  for  punitive  damages;  and  more  es- 
pecially so  if  afterward  the  company,  on  full  information  of  the 
circumistances,  continue  to  retain  the  obnoxious  servant  in  its 
employ,  thereby  seeming  to  approbate  his  acts.' 

There  is  an  implied  obligation  and  contract  resting  upon  a 
carrier  of  passengers  to  exercise  the  highest  degree  of  care  to 
make  the  passage  comfortable  and  safe;  an  obligation  which  the 
policy  of  the  law  will  not  allow  the  parties  to  relax  by  even  a 
positive  agreement.*  "  If  (say  the  court,  in  Goddard  v.  The 
Grand  Trunk  Railway  Co.)  the  passenger  does  not  have  such 
care,  but  on  the  contrary  is  unlawfully  assaulted  and  insulted  by 
one  of  the  very  persons  to  whom  his  conveyance  is  intrusted,  the 
carrier's  implied  promise  is  broken,  and  his  legal  duty  is  left  un- 
performed, and  he  is  necessarily  responsible  to  the  passenger  for 

negligence  of  such  assistant  when  so  Landreaux  v.  Bell,  supra,  the  rule  is 

employed,  if  the  servant  so  employing  laid  down  that  a  carrier  is  responsible 

an  assistant  had  no  authority  so  to  do:  for  the  misconduct  of  the  servant  to- 

Jewell  V.  Grand  Trunk  Ry.  Co.,  55  N.  wards    a   passenger,    in    regard    to 

H.  84,  11  Am.  Ry.  Rep.  496.  wrongful  acts  of  commission,   to  the 

'  Goddard  v.  The  Grand  Trunk  R.  same  extent    as    for    misconduct   in 

W.  Co.,   57  Maine,    202;     Moore  v.  regard  to  merchandise  committed  to 

Pitchburg  R.  R.  Co.,  4  Gray,  465.  the  care   of   the  company — not  the 

"  Goddard  v.  Grand  Trunk  R.  W.  same  extent  as  insurers,  but  the  same 

Co.,  57  Maine,  202;  Moore  v.  Fitch-  extent    as    the    company's    servant 

burg  R.  R.  Co.,  4  Gray,  465;  Milwau-  should  wantonly  injure  such  property, 

kee  &  Miss.  R.  R.  Co.  v.  Finney,  10  '  Goddard  v.  The  Grand  Trunk  R. 

Wis.  388;  Penn.  R.  R.  Co.  ■».  Vandiver,  W.  Co.,  57  Maine,  202,  218;    Day  v. 

42  Penn.  St.  365;  Weed  v.  PanamaR.  Woodworth,  13  How.  368;    New  Or- 

R.  Co.,  17  N.  T.  362;  Phila.  &  Read-  leans,  J.  &  G.  N.  R.  R.  Co.  v.  Hurst, 

ing  R;  R.  Co.  ».  Derby,  14  How.  468;  36  Miss.  660;  Hopkins  v.  Atlantic  & 

Landreaux  v.  Bell,  5  La.  (0.  S.),  434;  St.  Lawrence  R.  R.  Co.,  36  N.  H.  9; 

Chamberlain  ».  Chandler,  3  Mason,  C.  Gasway  v.  Atlantic  &  West  Point  R. 

C.  R.,  242;  Nieto  v.  Clark,  1  Clifford,  R.  Co.,  58  6a.  216,  16  Am.  Ry.  Rep. 

C.  C.  R.,  145;  BaJt.  &  Ohio  R.  R.  Co.  99;  Travers  v.  K.  P.  Ry.  Co.,  supra, 

v.  Blocher,   27  Md.  277;  Travers  v.  *  Goddard  t>.  Grand  Trunk  R.  W. 

Kansas  Pacific  Ry.  Co.,  63  Mo.  421,  Co.,  57  Maine,  202,  217. 
20  Am.  Ry.  Rep.  119.    In  the  case  of 
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the  damage  lie  therehy  su8tain8.  The  passenger's  remedy  may 
be  eitlier  in  assumpsit  or  tort,  at  his  election.  In  the  one  case, 
he  relies  upon  a  breach  of  the  carrier's  common  law  duty  in  sup- 
pert  of  his  action ;  in  the  other,  upon  a  breach  of  his  implied 
promise.  The  form  of  the  action  is  important  only  upon  the 
question  of  damages.  In  actions  of  assumpsit,  the  damages  are 
generally  limited  to  compensation.  In  actions  of  tort,  the  jury 
are  allowed  greater  latitude,  and,  in  proper  cases,  may  give  ex- 
emplary damages." ' 

The  ruling  in  Illinois  is,  that  if  an  agent  or  servant  of  a  rail- 
road company,  while  engaged  in  the  discharge  of  his  duty,  uses 
the  appliances  or  means  he  has  control  of  in  an  unskillful  man- 
ner, or  so  negligently  as  to  occasion  injury  to  another,  or  even 
if,  while  so  engaged,  he  willfully  perverts  such  agencies  to  the 
purpose  of  wanton  mischief  or  injury,  the  company  mnst  re- 
spond in  damages.  "  They  will  not  be  permitted  to  say,  it  is 
true  he  was  an  agent,  was  authorized  by  us  to  have  the  posses- 
sion of  our  engines,  was  engaged  in  carrying  on  our  business, 
and  while  so  engaged,  he  willfully  perverted  the  instruments 
which  we  placed  in  his  hands  to  something  more  than  we  de- 
signed or  authorized,  and,  therefore,  we  should  not  be  liable  for 
the  injury  thus  inflicted."  ^ 

It  is  no  defense  to  an  action  brought  against  the  company  for 
the  negligence  of  the  servant,  to  show  that  the  act  from  which 
the,  injury  resulted  was  unauthorized  by  the  charter,  if  the  cor- 
poration has  clearly  recognized  the  act  as  a  part  of  its  business, 
as  by  employing  servants  to  superintend  it,  or  receiving  the 
profits  of  it.'  Nor  does  the  fact  that  the  state  is  the  sole  owner 
of  the  road  constitute  a  defense.* 

.  A  different  rule  prevails  in  New  York  with  regard  to  the  lia- 
bility of  a  railroad  company  for  the  acts  of  contractors  employed 
in  constructing  the  road,  than  that  before  stated.  In  that  state 
it  is  held  that  if  the  company  has  no  immediate  control  over  the 

•  57  Maine,  217,  218.  405;  Georgia  R.  R.  Co.  v.  Newsome, 

"  Toledo,  Wabash  &  Western   Ry.  60  Ga.  492. 

Co.    V.    Harmon,    47   111.  298,  308;  '  Hutchinson  ».  Western  &  Atlantic 

Chicago,  Burlington  &  Quincy  R.  R.  R.  R.  Co.,  6  Heisk.  634,  12  Am.  Ry. 

Co.  V.  Dickson,  63  111.  151,  7  Am.  Ry.  Rep.  16;  South  &  N.  Ala.  R.  R.  Co. 

Rep.  45;  Phil.,  Wilm.  &  Bait.  R.  R.  v.  Chappell,   61  Ala.  527;    National 

Co.  V.  Stinger,  78  Penn.  St.  219;  Phil.  Bank  v.  Graham,  100  U.  S.  699 

&  Reading  R.  R.  Co.'  v.  Killips,  88  Id.  *  Ihid. 
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contractor,  it  will  not  be  liable  for  his  negligent  acts  causins;  in- 
jury  to  others.'  It  is  said  the  true  rule  is  that  this  liability 
-does  not  arise  unless  the  one  sought  to  be  charged  is  an  employ- 
er, strictly  speaking,  or  where  the  nature  of  the  work  author- 
ized to  be  done  would  necessarily  result  in  the  injury,  or  where 
the  injury  results  from  the  omission  of  duty  by  the  company.'' 
And  the  owner  of  real  estate  is  held  to  no  stricter  rule  in  respect 
thereto  tlian  the  owner  of  personal  property.', 

2.  Not  applicable  to  injuries  by  servant  to  servant,  at  com- 
mon law. — It  is  a  principle  of  the  common  law,  that  where  two 
or  more  persons  are  employed  by  the  same  nrincipal,  in  a  com- 
mon enterprise,  no  action  can  be  sustained  against  their  em- 
ployer, on  account  of  injury  incurred  or  suliered  by  one  or 
more  of  them  through  the  negligence  of  any  other  one  or  more 
of  such  fellow  servants.  It  therefore  follows  that,  a  servant  or 
employe  of  a  railroad  company,  who  is  injured  through  the 
negligence  of  a  fellow  servant  or  employe,  in  the  course  of  their 
business  and  common  employment,  can  not  ordinarily  maintain 
an  action  at  common  law  against  the  company  for  such  injury.* 


'McCafferty  v.  Spuyten  Duyvil  & 
Port  Morris  R.  R.  Co.,  61  N.  Y.  178, 
12  Am.  Ky.  Rep.  105. 

2McCafferty  v.  S.  D.  &  P.  M.  R.  R. 
Co.,  supra. 

sMcCafFerty  v.  S.  D.  &  P.  M.  R.  R. 
Co.,  supra.  Where  there  is  a  question 
whether  the  employe  whose  acts  caused 
the  injury  is  the  servant  of  one  compa- 
ny oi:  another,  the  company  employing 
and  paying  him,  and  whose  orders  he 
is  bound  to  obey,  is  held  liable:  Cog- 
gin  V.  Cent.  R.  R.  Co.,  62  Ga.  685. 

'  Sullivan  v.  The  Mississippi  &  Mis- 
souri R.  R.  Co.,  11  Iowa,  421,  423; 
Kroy  V.  The  Chi.,  Rock  Island  &  P. 
R.  R.  Co.,  32  Iowa,  357,  360;  FarweU 
V.  The  Boston  &  Worcester  R.  R.  Co., 
4  Met.  49,  1  Am.  R.  W.  Cases,  339; 
Hayes  ».  Western  R.  R.  Co.,  3  Gush. 
270;  King  v.  Boston  &  Worcester  R. 
R.  Co.,  9  Gush.  112;  Coon  v.  Syracuse 
&  Utica  R.  R.  Co.,  1  Seld.  (5  N.Y.), 
492;  Madison  &  I.  R.  R.  Co.  v.  Ba- 
con, 6  Ind.  (Porter),  205;  Sullivaji  v. 


Toledo,  Wabash  &  Western  Ry.  Co., 
58  Ind.  26;  Honner  v.  The  111.  Cent. 
R.  R.  Co.,  15  111.  550;  Chicago  &  Al- 
ton R.  R.  Co.  V.  Murphy,  53  111.  336; 
S.  C.  5  Am.  R.  48;  Toledo,  Wabash 
&  Western  Ry.  Co.  ».  Durkin,  76  III. 
395;  Chicago  &  N.  W.  R.  R.  Co.  ■». 
Soheuring,  4  Bradw.  (111.),  533;  Mur- 
ray V.  The  So.  Car.  R.  R.  Co.,  1  Mc- 
MuUan,  385;  Whaalan  v.  The  Mad 
River  &  Lake  Erie  R.  R.  Co.,  8  Ohio 
St.  R.  249;  Cumberland  Coal  &  Iron 
Co.  V.  Scally,  27  Md.  589;  Hanrathy 
V.  Northern  Central  Ry.  Co.,  46  Md. 
280,  18  Am.  Ry.  Rep.  188;  Robinson 
V.  H.  &  T.  Cent.  Ry.  Co.,  46  Tex.  540, 

13  Am.  Ry.  Rep.  303;  Hardy  v.  Caro- 
lina  Central  Ry.  Co.,  76  N.  Car.  5, 

14  Am.  Ry.  Rep.  309;  Mulherrin  o. 
Delaware,  Lackawanna  &  Western 
R.  R.  Co.,  81  Penn.  St.  366,  15  Am. 
Ry.  Rep.  456;  Osborne  v.  Knox  &  Lin- 
coln R.  R.  Co.,  68  Me.  49, 19  Am.  Ry. 
Rep.  7;  Blake  v.  Maine  Cent.  R.  R. 
Co.,  70  Me.  60;  Ragsdale  v.  Memphis 
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And  in  Missouri  it  is  held  that  Sec.  2  of  the  "  Damage  Act" 
of  tliat  state  ("Wagner's  Stat.,  p.  519),  which  gives  a  right  of  ac- 
tion against  a  railroad  company  "whenever  any  person  shall 
die  from  any  injury  resulting  from,  or  occasioned  by,  the  negli- 
gence, unskillfulness  or  criminal  intent  of  any  officer,  agent, 
servant  or  employe,"  does  not  alter  the  common  law  rule  in  this 
respect.' 

Where  there  is  a  conflict  in  the  evidence,  the  question  in 
whose  employment  the  injured  person  was  at  the  time  of  the  in- 
jury should  be  left  to  thejury.^ 

And  it  does  not  matter  to  the  contrary,  that  the  servants 
are  employed  in  diflerent  departments  or  duties,  if  the  em- 
ployment be  in  the  same  business  enterprise,  and  by  the  same 
master.  Thus,  it  is  expressly  holden  that  the  duties  of  switch- 
man and  engineer,  on  the  same  road,  though  different  and  inde- 
pendent of  each  other,  and  discharged  necessarily  by  persons 
having  no  control  over  each  other,  or  one  over  the  other,  are  of 


&  CharlestonR.  R.  Co.,  59  Tenn.  426, 
20  Am.  Ry.  Rep.  182;  Colorado  Cent. 
R.  R.  Co.  V.  Ogden,  3  Col.  499; 
Summerhays  v.  Kansas  Pacific  Ry. 
Co.,  2  Col.  484,  20  Am.  Ry.  Rep.  359; 
Hough  V.  Tex.  &  Pacific  Ry.  Co.,  100 
U.  S.  213,  21  Am.  Ry.  Rep.  451;  Ho- 
gan  V.  Cent.  Pac.  R.  R.  Co.,  49  Cal. 
128;  Mobile  &M.  Ry.  Co.  v.  Smith,  59 
Ala.  245.  But  as  to  one  hired  merely 
by  the  day,  and  not  in  service  on  the 
day  and  at  the  time  of  the  injury,  then 
the  rule  does  not  apply,  and  the  action 
lies  as  in  injuries  to  others  generally: 
Bait.  &  Ohio  R.  R.  Co.  v.  The  State, 
38  Md.  542.  And  so  a  servant  may 
recover  against  the  company  if  in- 
jured without  his  own  fault  by  reason 
of  a  car  being  unfit  for  service,  and 
the  road  blocked  by  ice,  negligently 
allowed  to  remain:  Fifield  v.  Northern 
R.  R.  Co.,  42  N.  H.  225.  And  it 
matters  not  in  what  the  negligence  of 
the  co-servant  consists,  whether  in 
want  of  care  in  the  prosecution  of  his 
department  of  the  common  business, 
or  in  failing  to  report  the  defective 


condition  of  machinery:  Hanrathy  v. 
N.  C.  Ry.  Co.,  supra.  The  rule  applies 
to  one  voluntarily  assisting  a  servant 
of  the  company  in  an  emergency: 
Osborne  v.  K.  &  L.  R.  R.  Co.,  supra. 
But  where  an  employe  is  injured 
partly  through  the  contributory  neg- 
ligence of  a  co-servant,  but  mainly  by 
reason  of  the  defective  condition  of 
the  track,  a  recovery  may  be  had: 
Stetler  v.  Chicago  &  Northwestern 
Ry.  Co.,  49  Wis.  609;  S.  C.  6  N.  W. 
Repr.  308,  21  Am.  Ry.  Rep.  89;  S.  C. 
(on  former  appeal),  46  Wis.  497. 

'  Proctor  V.  Hannibal  &  St.  Joseph 
R.  R.  Co.,  64  Mo.  112;  S.  C.  9  Am. 
Ry.  Rep.  440.  And  see  Louisville  & 
Nashville  R.  R.  Co.  v.  Robertson,  9 
Heisk.  276,  20  Am.  Ry.  Rep.  9. 

^  Shultz  V.  Chicago,  Milwaukee  & 
St.  Paul  Ry.  Co.,  40  Wis.  589,  13 
Am.  Ry.  Rep.  453.  And  so  of  the 
question  of  co-servants:  MuUan  v. 
Phil.  A  S.  M.  Steamship  Co.,  78 
Penn.  St.  25;  Hass  v.  Same,  88  Id. 
269;  Holton  ».  Daly,  4  Bradw.  (lU.), 
25. 
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Buch  character  as  to  come  within  the  rule  of  law  which  prevents 
a  recovery  against  their  common  master  or  employer  for  an  in- 
jury received  by  either  from  the  negligence  or  want  of  care  of 
the  other,  when  the  road  is  being  operated  and  exclusively  con- 
trolled by  such  employer.' 

When  the  object  to  be  accomplished  is  one  and  the  same, 
when  the  employers  are  the  same,  and  the  several  persons  em- 
ployed derive  their  authority  and  receive  their  compensation  from 
the  same  source,  then  the  nearness  or  distance  from  each  other 
of  the  persons  causing  or  receiving  the  injury  may  not  enter 
into  the  question  as  to  the  master's  liability.  The  exemption  of 
the  master  from  liability  is  not  based  so  much  upon  the  better 
means  of  the  servant  of  caring  for  his  safety  when  employed 
in  immediate  connection  with  those  from  whose  negligence  he 
sufters,*  nor  upon  the  better  means  thereby  of  observing  the 
fitness  of  such  fellow  servant  for  the  performance  of  the  duties 
committed  to  liis  charge,  but  for  the  reason  that  the  "  implied 
contract "  of  the  employer  to  indemnify  the  servant  for  injuries, 
does  not  extend  further  than  for  the  negligence  of  himself.'' 

In  the  Chicago  &  Alton  Railroad  Company  v.  Murphy,  the  Su- 
preme Court  of  Illinois,  Lawebnce,  Justice,  lay  down  the  rule  as 
to  the  relative  employment  of  servants  which  will  exempt  the 
company  from  liability  for  injuries  received  by  one,  by  reason  of 
the  negligence  of  another,  to  be  this:  That  their  ordinary  oc- 
cupations in  their  service  bear  such  relations  to  each  other,  that 
the  careless  or  negligent  conduct  of  one  may  endanger  the 
safety  of  the  other;  that  then  such  danger  is  incident  to  their 
employment,  and  that  if  one  be  injured  by  the  negligence  of 
the  other,  no  recovery  can  be  had  for  the  injury;  and  that  such 
relationship  of  the  service  is  a  question  of  fact  for  the  decision 
of  a  jury.  The  court  say:  "When  the  ordinary  duties  and  occu- 
pations of  the  servants  of  a  common  master  are   such  that  one 

'  Memphis  &  Charleston  R.  R.  Co.  R.  R.  Co.,  v.  Carroll,  6  Heisk.  .347,  12 

V.  Thomas,  51  Miss.  637;  Farwell  v.  Am.   Ry.  Rep.   20;  Nashville  &  De- 

The  Boston  &  Worcester  R.  R.  Co.,  catur  R.  R.  Co.  v.  Jones,  9  Id.  27,  19 

4  Met.  49;  Oilman  v.  Eastern  R.  R.  Am.  Ry.  Rep.  261;  Louisville  &  Nash- 

Co.,  10  Allen,  233;  Walker  v.  Boston  ville  R.  R.  Co.  v.  Bowler,  Id.  866,  20 

&  Maine  R.  R.  Co.,  12S  Mass.  8;   S.  Am.  Ey.  Rep.  65. 

C.  1  Am.   &  Eng.   R.  R.   Cas.    141.  ^  Harwell  ».  The  Boston  &  Worcester 

But  it  is  otherwise  in  Tenn. :  Nashville  R.  R.  Co.,  4  Met.  49. 
&  Chatianooga  R.  R.  Co.,  and  M.  &  C. 
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is  necessarily  exposed  to  hazard  by  the  carelessness  of  another, 
they  must  be  supposed  to  have  voluntarily  taken  the  risks  of  such 
possible  carelessness  when  they  entered  the  service,  and  must 
be  regarded  as  fellow  servants,  within  the  meaning  of  this  rule." ' 
The  fact  that  one  of  such  servants  may  receive  his  orders  from 
one  source,  and  the  other  one  of  such  servants  receives  his  orders 
from  another  and  different  source,  will  not  alter  th6  case  so  as 
to  render  the  company  liable,  if  they  be  fellow  servants  of  a 
common  master,  working  at  the  time  of  the  injury  at  the  same 
place  where  it  occurs,  or  to  subserve  the  same  interests,  and  with 
their  occupations  so  related  to  each  other  that  their  safety  nec- 
essarily depends,  in  a  greater  or  less  degree,  upon  the  carefulness 
of  each  other.  In  such  cases  they  are  presumed  to  have  known 
of  the  relative  dangers  liable  to  arise  in  the  course  of  their  em- 
ployment, and  to  have  contracted  their  engagements  accord- 
ingly.' 

Such  is,not  only  the  settled  American,  but  also  English,  author- 
ity on  the  subject,  apart  from  the  statutory  regulations  adopted  to 
the  contrary.  The  only  American  case  with  which  we  have  met 
tending  to  a  contrary  rule,  is  that  of  the  Little  Miama  Railroad 
Company  v.  Stevens ;'  but  which,  upon  a  close  examination,  rather 
avoids  than  overrides  the  rule.  The  decision  there  goes  mainly 
upon  the  principle  or  supposed  fact  of  the  case,  tliat  the  company, 
in  its  aggregate  superior  capacity^  was  negligent  itself,  directly,  in 
not  informing  its  engineer  of  a  charnge  of  place  of  the  passing  of 
trains  upon  the  road.  In  that  case,  a  divided  court  held  the  im- 
puted omission  to  have  been  that  of  the  company  itself,  and  not 
that  of  an  ordinary  servant.  This  case  is  nowhere  recognized, 
that  we  have  seen,  as  changing  the  rule  laid  down  in  the  original 
text  hereof. 

It  is  well  settled  that  a  corporation  can  not  act  personally; 
that  it  requires  some  person  to  superintend  structures,  purchase 
and  control  cars,  employ  and  discharge  men,  and  provide  all  the 
needful  appliances.  This  can  only  be  done  by  agents.  When  the 
directors  themselves  act  as  such  agents,  they,  as  the  executive 
head,  represent  the  corporation.     When  they  devolve  those  duties 

'  53  111.  336,  339,  340;  S.  C.  5  Am.  '20  Ohio,  415.    See  Cleveland,  Co- 

R.  48  and  50.  lumbus  &  Cin.  R.  R.  Co.  v.   Kearv, 

2  Chi.  &  Alton  R.  R.  Co.  v.  Murphy,  3  Ohio  St.  201;  Burke  v.  Norwich  & 

53  111.  336.  Worcester  R.  R.  Co.,  34  Conn.  474. 
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of  executive  head,  in  reference  to  any  portion  of  their  duties,  npon 
some  one  else  appointed  to  perform  them,  then  such  appointee 
in  that  particular  matter,  equally  as  much  so  as  if  done  by,  them- 
selves, represents  the  corporation;  and  though  in  doing  so  lie 
may  be,  and  is,  a  servant  of  the  corporation,  inasmuch  as  he 
serves  it,  yet  he  is  not  in  these  respects  a  fellow-servant,  co- 
laborer  or  co-employe,  in  the  common  acceptation  of  these  terms, 
although  he  may  labor  with  and  like  others  who  are  to  e^ch 
other  co-laborers.  In  this  respect  he  is  head;  he  is  master. 
Thus,  when  he  employs  servants,  makes  selections  of  machinery, 
tools  and  other  appliances,  then  his  acts  are  executive,  and  are 
those  of  a  master,  and  the  company  whom  he  represents  are  such 
master  in  a  legal  point  of  view,  and  are  responsible  that  he  shall 
act  with  a  reasonable  degree  of  care  for  the  safety  and  life  of 
those  under  his  or  their  employ.  His  executive  acts  are  the 
acts  of  the  company;  his  negligence  is  their  negligence;  his  con- 
trol is  their  control;  in  this  he  has  no  equal,  and  is  not  in  this 
respect  the  mere  equal  of  the  common  laborer  or  servant,  as  a 
co-laborer  or  servant.  Therefore,  his  neglect  is  not  the  negli- 
gence of  a  co-servant,  co-laborer  or  co-employe,  and  the  doctrine, 
though  well  established  and  highly  proper  in  its  place,  which 
protects  the  company  or  master  from  responsibility  for  injuries 
resulting  to  a  servant  or  employe  from  the  negligence  of  his 
fellow-servant  or  employe,  does  not  apply.^ 

And  in  selecting  agents  and  servants,  railroad  companies  are 
bound  to  the  exercise  of  diligence  and  care,  that  they  employ 
or  retain  in  their  service,  in  its  different  departments,  only  such 
persons  as  are  safe,  capable  and  trustworthy.  They  are  not  ab- 
solutely bound  that  their  servants  shall  be  such,  but  are  bound 

'  Brickner  ».  The  New  York  Cent.  Snow  v.  The  Housatonic  E.  R.  Co.,  8 

R.  R.  Co.,  2  Lans.   506;    Wright  v.  Allen,  444;  Gilman  v.  The  Eastern  R. 

New  York  Cent.  B.  E.  Co.,  25  N.  Y.  R.  Co.,  10  Allen,  233;  Noyes  v.  Smith, 

565;  Warner  v.  The  Brie  Ry.  Co  ,  39  28  Vt.  63;    Mad  River  &  Lake  Erie 

N.  Y.  471;  Fuller  v.  Jewett,  80  N.  Y.  R.  R.  Co.  v.  Barber,  5  Ohio  St.  564; 

46;  S.  C.  1    Am.  &  Eng.  R.  1^.  Caa.  111.  Cent.  R.  R.  Co.  v.  Jewell,  46  111. 

109;    McDermott  v.    Pacific   R.  R.  99;  111.  Cent.  R.  R.  Co.  v.  Welch,  52 

Co.,  30  Mo.  115;  Rohback  v.  Pacific R.  111.  183;  S.  C.  4  Am.  R.  593;  Chicago, 

R.  Co.,  43  Mo.  187;  Gibson  v.  Pacific  Burlington  &  Quinoy    R.  R.  Co.  v. 

R.  R.  Co.,  46  Mo.  163;  Harper  v.  McLallen,   84  111.  109,   16  Am.  Ry. 

The  Indianapolis  &  St.  Louis  R.  R.  Re^.  425;   Mich.  Cent.  R.  R.  Co.  v. 

Co.,  47  Mo.  567;  S.  C.  4  Am.  R.  353;  Dolan,  32  Mich.  510. 
53 
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to  diligence  and  care  in  endeavoring  to  obtain  snch;  and  mere  ig, 
uorance  of  the  unworthiness  or  unfitness  is  no  excuse,  if,  by  proper 
diligence  and  care,  such  unsuitableness  might  have  been  known 
to  the  company,  that  is,  to  those  managing  that  portion  of  itg 
executive  or  administrative  affairs.' 

But  if  also  known  to  the  injured  employe,  and  he  still  con^ 
tinne  to  retain  his  employment  as  a  co-servant,  co-employe  or 
laborer  of  snch  unfit  fellow-servant,  without  objection,  then 
such  knowledge  on  his  part,  and  continued  exposure  to  the 
dangers  of  co-service  with  such  unfit  employe,  will  prevent  a  re- 
covery for  injuries  occasioned  by  the  negligence  of  the  person 
thus  known  to  be  unfit  for  his  place,  unless  such  continued  serv- 
ice of  the  injured  servant  arise  from  promises  held  out  by  the 
company  of  displacing  snch  unfit  person.  Where  both  parties 
have  equal  knowledge,  or  means  of  knowledge,  and  the  servant 
continues,  this  rule  applies.^ 

In  Mad  River  &  Lake  Erie  Eailroad  Company  v.  Barber,  the 
Supreme  Court  of  Ohio  say :  "  The  duty  imposed  on  the  com- 
pany by  the  relation  occupied  by  the  conductor,  was  to  use 
reasonable  and  ordinary  care  and  diligence  in  furnishing  him 
with  sufficient,  sound  arid  safe  cars  and  machinery  for  the  train. 
This  duty  required  not  only  that  the  company  should  use  proper 
skill  and  diligence  in  procuring  and  furnishing  sufficient  and 
safe  cars  and  machinery,  but  also  when  notified  that  they  had 
become  insufficient  and  unsafe,  or  when  they  had  been  in  use  as 
long  as  they  could  with  safety  be  used,  to  take  them  off  the  road 
until  repaired  and  made  sufficient  and  safe.  And  for  any  injury 
sustained  by  an  agent  or  employe  of  the  company,  from  any 
neglect  of  this  duty,  the  company  would  be  liable.  But  the  re- 
lation* occupied  by  the  agent  or  employe   imposes  a  reciprocal 

'Gibson  v.  The  Pacific  R.  E.  Co.,  Co.  v.  Barber.  5  Ohio  St.  564;  The  In- 

46  Mo.  163;   Harper  «.  The  Indianap-  dianapolis  &   Cin.  R.  R.  Co.  v.  Love, 

olis&  St.  LouiaR.  R.Co.,47Mo.  667;  10  Ind.    556;    Thayer  v.   St.   Louis, 

S.  C.  4  Am.  R.  353;  Moss  v.  Pacific  Alton  &  T.  H.  R.  R.  Co.,  22  Ind.  29; 

R.  R.  Co.,  49-Mo.  167;  Gilman*.  The  Kroy,  admr.,  v.  Chi.,  R.  Island  &  P. 

EasternR.  R.Co.,10Allen,  233;  Sum-  R.  R.  Co.,  82  Iowa,  357;    Greenleaf 

merhays  v.  Kansas  Pacific  Ry.  Co.,  2  v.  Dubuque  &  Sioux  City  R.  R.  Co.,  33 

Col.  484,  20  Am.  Ry.  Rep.  359.  Iowa,  52;  Devitt  v.  Pacific  R.  R.  Co., 

2 Davis  ».  The  Detroit  &  Milwaukee  50  Mo.  302;  Summerhays  v.  K.  P. 

R.  R.  Co.,  20  Mich.  106;  S.  C.  4  Am'.  Ry.  Co.,  supra. 
R.  364;  Mad  River  &  Lake  Erie  R.  R. 
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duty  upon  him."  And  that  "  if  he  knew  of  the  defects  and  in- 
suiEciency  of  the  cars  or  machinery,  and  without  taking  the  nec- 
essary and  proper  precaution  to  guard  against. danger,  continued 
to  use  them,  he  took  upon  himself  the  risk,  and  waived  his  right 
as  against  the  company."  '  * 

So  in  the  case  cited  from  52  Illinois,  Illinois  Central  Eailroad 
Company  v.  Welch,  which  was  an  action  for  injuries  received  as 
abrakeman  on  a  train  of  said  company,  by  striking  against  a 
projecting  awning  as  the  train  was  moving,  it  appeared  from 
the  evidence  that  the  company  was  informed  of  the  dangerous 
projection,  and  had  failed  to  remove  it,  and  that  the  plaintiff 
was  not  informed  of  such  structure  and  danger,  having  been  ac- 
customed to  pass  there  (except  two  trips)  in  the  night.  It  was 
holden  that  the  company  were  liable.  In  this  case  the  court  re- 
affirmed the  doctrine  of  Chicago  &  ^Northwestern  R.  R.  Co.  v. 
Swett,  45  111.  201,  as  to  the  obligation  of  the  company  to  furnish 
safe  materials  and  structures,  and  to  properly  construct  its 
road,  i^ith  all  its  necessary  appurtenances,  and  keep  the  same  in 
proper  repair.'' 

But  if  a  road  be  owned  and  controlled  by  one  set  of  propri- 
etors, whose  duty  it  be  to  keep  it  in  repair  and  in  fit  condition 
at  all  times  for  passing  trains  owned  by  another  set  of,  propri- 
etors paying  toll  for  the  use  thereof,  so  that  the  switch  tender 
be  the  employe  and  servant  of  the  one  party,  and  the  engineer 
the  employe  of  the  other  party,  then  they  are  as  strangers  to 
each  other,  as  has  been  intimated  by  a  learned  jurist,  and  under 
such  circumstances  the  authorities  are  inclined  to  favor  a  recov- 
ery for  an  injury  received  by  one  of  them  by  reason  of  the  neg- 
ligence of  the  other.' 

1 5  Ohio  St.  564,  565.    And  see  Bar  '  Farwell  v.  The  Boston  &  Worces- 

vis  ».   Detroit   &  Milwaukee   R.  R.  ter  R.  R.  Co.,  4  Met.  49.    And  see 

Co.,  20    Mich.   105;    S,  C.  4  Am.  R.  Swainson  v.  North  Eastern  Ry.  Co., 

864,  375;   Devitt  v.  Pacific  R.  R.  Co.,  Law  Eep.  3  Exch.  Div.  341,  18  Am. 

50  Mo.  302.  Ry.   Rep.  569;    Warburton  v.  Great 

2  Illinois  Cent.  R.  R.  Co.  v.  Welch,  Western  Ry.  Co.,  Law  Rep.  2  Exch. 
62  111.  183;  S.  C.  4  Am.  R.  593.  See  30.  These  latter  were  cases  of  eon- 
Chicago,  Burlington  &  Quincy  R.  R.  neoting  roads  using  the  same  depots 
Co,  V.  Gregory,  58  111.  272;  Chicago  &  or  junctions,  but  employing  different 
la.  R.  R.  Co.  V.  Russell,  91  111.298;  servants.  But  one  company  is  not  lia- 
Dorsey  ».  Phillips  &  C.  Const.  Co.,  42  ble  to  its  servant  for  the  negligence  of 
Wis.  583,  the  servants  of  another  company  using 
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So  the  ordinary  duties  of  an  employe  or  servant  of  a  railroad 
company  may  be  so  separate  and  distinct  from  the  business  of 
running  its  trains,  or  occupation  thereon,  that  he  will  be  able  to 
maintain  an  action  for  injury  received  as  a  passenger  on  the 
road,  as  in  case  of  other  passengers,  as  has  been  holden;  for  in- 
stance, in  case  of  a  mere  book-keeper  in  the  office  of  a  railway, 
who  was  injured  whilst  a  passenger  on  one  of  the  trains  of  the 
company  by  whom  he  was  employed;  for  in  such  cases  the  rela- 
tionship of  relative  service  no  longer  exists,  but  the  party  in- 
jured stands  for  the  time  being  m  the  relation  of  a  passenger.' 

And  in  case  tlie  injury  occur  whilst  the  servant  is  employed, 
by  order  of  his  superior,  in  a  difl'erent  duty  and  relative  employ- 
ment, and  more  especially  in  a  more  hazardous  one  than  that 
contemplated  ordinarily  by  the  nature  of  his  engagement,  then 
the  reason  of  the  rule  no  longer  exists,  and  neither  does  the  ex- 
emption ;  for  in  such  case  the  servant  is  not  presumed  to  have  con- 
tracted his  engagement  with  reference  to  the  danger  to  which  he  is 
thus  exposed  in  discharging  the  duties  of  a  different  branch  of  the 
business  than  that  for  which  he  was  employed.  Therefore,  if 
injured  from  negligence,  and  without  fault  on  his  part,  when 
thus  discharging  duties  not  within  the  line  of  his  ordinary  and 
originally  contemplated  employment,  he  may  recover,  although 
the  negligence  be  that  of  a  fellow  servant.^ 

« 

its  road:    Clark  v.  C,  B.  &  Q.  R.  R.  Northern  Cent.  Ry.  Co.,  17  Hun,  115; 

Co.,  92  111.  43;  Chi.,  B.  &  Q.  R.  R.  Co.  Davis    v.    Detroit    &    Milw.    R.  R. 

V.  Clark,  2  Bradw.  (lU.),  596.  Co.,  20  Mich.  105.     The  rule  that  a 

'  Chi.  &  Alton  R.  R.  Co.  v.  Keefe,  master  is  not  liable  for  injuries  sus- 

4!7  III.  108;  Chi.  &  Alton  R.  R.  Co.  v.  tained    by    one    servant  through  the 

Murphy,  53  111.  336;  S.  C.  5  Am.  R.  negligence  of  another  servant,  does- 

48;  Manville  v.  Cleveland  &  Toledo  not  apply  where  the  servant  at  the 

R.  R.  Co.,  11  Ohio  St.  424.  time  of  the  injury  is  not  acting  in  the 

^Lalorv.  Chi.,  Burlington  &Quincy  service  of  the  master:  Washburn  «. 

R.  R.  Co.,  52  III.  401;  Union  Pac.  R.  Nashville  &  Chattanooga  R.  R.  Co.,  3 

R.  Co.  e.  Port,  17  Wall.  553;  Chicago  Head,  638;  Hutchinson  v.  York,  N.  & 

&    N.  W.  Ry.    Co.  V.  Bayfield,   37  B.  Ry.  Co.,  5  Exoh.  343;  Tunney  v. 

Mich.  205;  Hurst  v.  Chi.,  R.  I.  &  P.  Midland  Ry.  Co.,  L.  R.  1  C.  P.  291. 

R.  R.  Co.,  49  la.  76;  Mann  v.  Oriental  But    where  a  conductor  engages  in 

Print  Works,  11   R.  I,  152.    But  see  coupling  and  uncoupling  voluntarily, 

Hanrathy  ».  Northern  Central  Ry.  Co.,  he  is  outside  of  his  duty  and  at  fault, 

46  Md.  280,  18  Am.  Ry.  Rep.  188,  in  unless  there  be  a  pressing  emergency: 

which  a  distmction  is  made  where  the  Central  R.  R.  &  Banking  Co.  i.  Sears, 

servant   voluntarily    undertook    such  59  Ga.   436,  18  Am.   Ry.  Rep     100. 

other   employment;   and   Hawley  v.  But  if  the  conductor  in  good  faith  be- 
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It  is  error  to  charge  the  jury  that  "  when  a  party  contracts  to 
perform  a  service  which  from  its  very  nature  is  attended  with 
more  than  ordinary  risk,  he  must  take  the  consequences  himself, 
and  can  only  look  to  his  employers  when  the  latter,  through  itself 
or  agents,  has  unnecessarily,  improperly,  or  in  an  unusual  man- 
ner, exposed  him  to  danger  that  ought  to  have  been  avoided." 
The  questions  to  be  submitted  to  the  jury  are  the  fault  of  the 
[jiaintiff  and  the  negligence  of  the  company,  without  regard  to 
the  nature  of  the  business.  If  the  business  is  very  dangerous, 
the  duty  rests  upon  both  parties  to  use  the  more  care  and  dili- 
gence, and  their  duties  are  equal.'  And  when  the  plaintiif,  by 
reason  of  the  imperfect  condition  of  his  hands,  is  unfitted  to  per- 
form the  duty  with  which  he  is  entrusted,  this  will  not  affect 
the  question  of  the  fault  or  negligence  of  either  party.  The 
company  should  notice  such  defect  before  employing  the  serv- 
ant.^ The  presumption  of  law  that  the  plaintiff,  being  an  em- 
ploye, is  without  fault,  only  arises  when  he  is  engaged  in  em-, 
ployment  wholly  disconnected  with  the  particular  business  in 
which  he  is  injured.' 


lieved  such  emergency  to  exist,  then 
he  will  not  be  at  fault:  Ibid.  But 
even  then  he  must  not  act  recklessly 
or  imprudently,  and  it  is  a  question 
for  the  jury  whether  he  has:  Ibid. 

1  Central  R.  R.  &  Banking  Co.  v. 
Kelly,  58  Ga.  107,  16  Am.  Ry.  Rep. 
114;  Chicago  &  N.  W.  Ry.  Co.  v.  Mo- 
randa,  93  111.  302.  But  see  Schultz  ». 
Chicago  &  Northwestern  R.  R.  Co.,  44 
Wis.  638,  18  Am.  Ry.  Rep.  146;  Val- 
taz  V.  Ohio  &  Miss.  Ry.  Co'. ,  85  111.  500; 
Toledo,  Wabash  &  Western  Ry.  Co.  v. 
Black,  88  111.  112,  21  Am.  Ry.  Rep. 
290;  Mich.  Cent.  R.  R.  Co.  v.  Smith- 
son,  45  Mich.  212,  1  Am.  &  Eng.  R,. 
R.  Gas.  101;  McAndrews  v.  Burns,  10 
Vroom,  117;  MuUan  ®.  Phil.  &  S.  M. 
S.  Co.,  78  Penn.  St.  25;  Cumberland 
&  Penn.  R.  R.  Co.  v.  State,  44  Md. 
283. 

2  Central  R.  R.  &  B.  Co.  v.  Kelly,  su- 
pra. And  so  where  the  employe  is  an 
infant,  he  can  be  held  to  no  higher  de- 
gree of  intelligence  than  his  youth 


will  warrant:  O'Connor  ».  Adams,  120 
Mass.  427;  Chicago  &  N.  W.  Ry.  Co. 
V.  BayReld,  37  Mich.  205;  St.  Louis  & 
South  Eastern  Ry.  Co.  v.  Valirius,  56 
Ind.  511,  18  Am.  Ry.  Rep.  116;  Hill 
V.  Gust,  55  Ind.  45;  Bowling  v.  Al- 
len, 6  Mo.  App.  195;  Bridges  «.  St. 
Louis,  Iron  Mountain  &  S-juthern  R. 
R.  Co.,  M.  389.  It  is  gross  negligence 
in  the  company  to  employ  such  person, 
unless  he  is  informed  as  to  the  dan- 
gerous character  of  the  business,  and 
instructed  how  to  avoid  it:  St.  L.  & 
S.  E.  Ry.  Co.  V.  Valirius,  supra.  But 
the  rule  precluding  a  recovery  for  in- 
juries occasioned  by  the  negligence  of 
a  fellow  servant,  applies  to  minors: 
DeGraff  «.  N.  T.  Cent.  &  H.  R.  R.  R. 
Co.,  76  N.  Y.  125, 3  Thomp.  &  C.  255; 
Sullivan  v.  Toledo,  Wabash  &  West- 
em  Ry.  Co.,  58  Ind.  26;  Houston  & 
Great  Northern  R.  R.  Co  v.  Miller,  51 
Tex.  270. 
3  Central  R.  R.  &  B.  Co.  v.  Kelly, 
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A  railroad  company  may  make  reasonable  rules  to  regnlate 
the  conduct  of  its  employes. ,  "Whether  the  rule  be  reasonable, 
involves  the  question  of  power  to  make  it,  and  must  therefore 
be  determined  by  the  court;  but  whether  it  is  adequate  for  the 
safety  of  others,  and  the  management  of  trains,  is  a  question  for 
the  jury.'  And  where  a  time  schedule  is  furnished  to  conduct- 
ors and  engineers,  it  is  a  breach  of  orders  to  vary  therefrom, 
and  to  enter  upon  a  trip  at  any  other  time,  unless  by  express  oi-- 
ders  from  some  general  ofiBeer  of  the  road.^  The  engineer  can 
not  excuse  himself  for  a  violation  of  such  schedule  by  setting 
up  an  order  from  the  conductor.'  The  burden  of  proof  is  on 
the  employe  to  establish  that  the  violation  of  a  rule  by  him  did 
not  contribute  to  the  injury.  Of  course,  if  the  violation  of  rules 
did  not  contribute  to  the  injury,  it  will  not  defeat  a  recovery. 
As  where  an  engineer  violated  a  rule  of  the  company  bv  per- 
mitting another  engineer  to  ride  npon-^the  engine  with  him,  and 
it  appeared  such  violation  of  the  rule  had  no  connection  with 
the  injury,  it  was  held  no  defense.* 

3.  Its  application  extended  by  statute. — At  common  law, 
the  doctrine  of  respondeat  superior  does  not  apply  to  cases  of 
injuries  to  a  servant  caused  by  the  negligence  of  a  co-servant 
of  the  injured  person  in  a  common  employment;  but  by  statute, 
in  many  of  the  states,  this  rale  is  abolished  as  to  railroad  corpo- 
rations and  their  servants,  and  these  corporate  bodies  are  held 
liable  for  such  injuries,  subject  to  such  defenses  of  contributive 
negligence,  comparative  negligence,  or  other  defense  in  law,  as 
would  be  available  in  like  cases  of 'injuries  and  actions  wherein 
the  question  as  to  co-servants  is  not  involved.  Such  enactments 
are  held  valid.^ 

supra,-    Same  ».  Seai-g,  69  Ga.  436,  Mich.   Southern   Ry.  Co.  v.  Eoy,  5 

18  Am.  Ry.  Rep.  100.  Bradw.  (111.),  82. 

1  Chicago,  Burlington  &  Quinoy  R.  '  Ga.  R.  R.  &  B.  Co.  v.  McDade 
R.   Co.   V.  MoLallen,  84  111.  109,  16  supra. 

Am.  Ry.  Rep.  425.  4  Central  R.  R.  Co.  v.  Mitchell,  63 

2  Georgia  R.  R.  &  Banking  Co.  v.      Ga.  173;  S.  C.  1  Am.  and  Eng  R.  E. 
McDade,  59  Ga.  78,  18  Am.  Ry.  Rep.      Cas.  145. 

183;  Wolsey  v.  Lake  Shore  &  Mich.  '  Hunt  v.  Chi.  &  N  W  R   R   Co , 

Southern  R.  R.  Co.,  33  Ohio  St.  227;  26  Iowa,  863;  Schroeder  v.  Chi.,  R.  I. 

Lyon  V.  Detroit,  L.  &  L.  M.  R.  R.  Co.,  &  P.  R.  R.  Co.,  41  la.  844;  Potter  v, 

31  Mich.  429;  Shanny  v.  Androscog-  Chi.,  R.  I.  &  P.  R.  R.  Co.,  46  la  399, 

gin  Mills,  66  Me.  420j  Lake  Shore  &  16  Am.  Ry.  Rep.  57;  Pyne  »  C   B  & 
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The  doctrine  of  respondeat  superior  does  not  apply  to  the 
rSiilroad  corporation  in  reference  to  acts  done  by  the  servant  or 
employe  of  the  contractor  of  the  corporation,  ordering  and  pros- 
ecuting the  work  under  his  own  direction.'  In  such  case  the 
principle  applies  to  the  contractor  himself,  he  being  the  imme- 
diate and  actual  superior  of  the  servant.  But  if  no  more  is  done 
than  the  law  allows,  and  nothing  be  done  except  in  a  legal  man- 
ner, no  liability  will  rest  on  cither  the  Contractor  or  company.'' 
But  the  exemption  of  the  company  is  not  permitted  where  the 
contractor  or  his  servant  is  engaged  in  the  exercise  of  the  power 


Q.  R.  R.  Co.,  S4  la.  223;  S.  C.  6  N.W. 
Repr.  281,  21  Am.  Ry.  Rep.  229; 
Thompson  v.  Cent.  R.  R.  &  Bkg.  Co., 
54  Ga.  509;  Western  &  Atlantic  R,  R* 
R.  Co.  V.  Adams,  55  Ga.  279;  Marsh  v. 
S.  Car.  R.  R.  Co.,  56  Ga.  274;  Georgia 
R.  R.  &  6kg.  Co.  V.  Rhodes,  Id.  645; 
Ditbemer  v.  Chica.go,  Milwaukee  &  St. 
Paul  Ry.  Co.,  47  Wis.  138,  21  Am. 
Ry.  Rep.  37.  In  Iowa,  the  statute 
only  extends  to  those  engaged  in 
the  actual  operation  of  the  road,  and 
not  to  all  persons  etnployed  by  the 
company:  Potter  v.  C,  R.  I.  &  P.  Ry. 
Co.,  and  Schroeder  v.  same,  supra. 
But  it  is  otherwise  in  Pennsylvania: 
Ricard  v.  N.  Penn.  R.  R.  Co.,  89 
Penn.  St.  193.  In  determining  wheth- 
er a  locomotive  engineer,  injured  by  a 
collision,  is  guilty  of  negligence  in  not 
jumping  off  the  engine,  the  standard 
of  ordinary  care  and  prudence  on  hs 
part  must  be  fixed  with  riference  to 
the  peculiar  responsibilities  of  his  ea- 
ployment:  Cottrill  v.  C,  M.  &  Bt.  P. 
Ry.  Co.,  47  Wis.  634,  21  Am.  Ry.  Eep. 
66.  A  railroad  company  is  not 
obliged,  under  the  statute  of  Illinois 
compelling  the  delivery  of  grain  to 
warehouses  (Rev.  St.  1874,  ch.  114, 
sec.  82),  to  run  its  trains  upon  a  track 
Unfit  for  use,  and  for  injuries  thus  re- 
sulting to  an  employe  they  are  liable: 
Stetler  v.  Chicago  &  Northwestern  Ry. 
Co.,  49  Wis.  609;  S.  C.  6  N.  W.  Repr. 
303,  21   Am.  Ry.  Rep.  89.    Where 


an  employe  was  injured,  partly 
through  the  contributory  negligence 
of  a  co-servant,  but  mainly  by  rea- 
son of  the  defective  condition  of 
the  track,  it  was  held  that  such  con- 
tributory negligence  would  not  pre- 
clude a  recovery:  Ihid,  and  S.  C.  (on 
former  appeal),  46  Wis.  497.  Under 
the  Iowa  Code,  sec.  1307,  it  is  held 
that  a  detective  directed  by  a  superior 
to  walk  along  the  track  and  make  cer- 
tain investigations,  is  engaged  in  serv- 
ice exposing  him  to  the  hazards  of 
operating  a  railroad,  and  is  within 
that  section:  Pyne  v.  C,  B.  &  Q.  Ry. 
Co.,  supra.  Where  the  injury  occurs 
in  another  state  than  that  where  suit 
is  brought,  the  liability  is  tested  by 
the  laws  of  that  state:  Stetler  v.  Chi- 
cago &  Northwestern  Ry.  Co.,  46 
Wis.  497,  21  Am.  Ry.  Rep.  402.  Such 
statutes  have  no  extra-territorial  ef- 
fect: Anderson  v.  Milwaukee  &  St. 
Paul  Ry.  Co.,  37  Wis.  321.  And  in 
Wisconsin  the  statute  does  not  apply 
to  employes:  Berg  «.  Chicago,  Mil- 
waukee &  St.  Paul  Ry.  Co.,  50  Wis. 
419;  S.  C.  7  N.  W.  Repr.  347. 

1  Clark's  Adm'x  v.  Hannibal  &  St. 
Joe  R.  R.  Co.,  36  Mo.  -202;  Young  v. 
New  York  Central  R.  R.  Co.,  30  Bar- 
bour (N.  Y;),  229;  Burke  ®.  Norwich 
&  Worcester  R.  R.  Co.,  34  Conn.  474. 

^  Clark's  Adm'x  v.  Hannibal  &  St. 
Joe  R.  R.  Co.,  36  Mo.  202. 
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of  eminent  domain,  or  in  some  act  which  is  permitted  to  be 
done  by  the  charter,  but  which,  without  such  special  power, 
would  be  unlawful.  In  sucli  case  the  company  is  held  liable, 
upon  grounds  of  pulilic  policy,  for  the  acts  of  the  contractor  in 
excess  of  the  power.  But  this  exception  does  not  extend  to 
torts  committed  by  the  contractor  not  in  the  execution  of  such 
powers.' 

4.  How  far  applicable  to  the  company  for  acta  of  contract- 
or's servant.— The  principles  of  respondeat  superior  do  not  ap- 
ply  as  between  a  railroad  corporation  and  its  contractor,  execut- 
ing an  independent  contract  in  the  contractor's  own  manner,  and 
under  his  sole  control,  so  that  there  is  no  relation  of  master  and 
servant  existing  between  them."  But  if  the  very  act  complained 
of,  as  also  the  objectionable  manner  of  performing  it,  be  au- 
thorized and  contracted  for  by  the  company,  and  has  its  concur- 
rence, or  be  done  under  its  superintendence,  then  the  company 
is  liable,  upon  the  elementary  principle  that  whoever  aids,  as- 
sists or  procures  the  commission  of  a  trespass,  or  other  wrong, 
is  liable  as  a  principal  for  the  injury  done  thereby.'    The  owner 


'Cairo  &  St.  Louis  R.  R.  Co.  ■». 
Woosley,  85  111.  370;  Houston  &  Great 
Northern  R.  R.  Co.  v.  Meador,  50 
Tex.  77;  Cu'nningliam  ».  International 
R.  R.  Co.,  51  Tex.  503. 

^  Carman  and  another  v.  The  Steu- 
benville  &  Ind.  R.  R.  Co.,  4  Ohio  St. 
S99;  McCafferty  v.  Spuyten  Duyvil  & 
Port  Morris  R.  R.  Co.,  61  N.  Y.  178, 12 
Am.  Ry.  Rep.  105;  Slater  v.  Merse- 
reau,  64  N.  Y.  138;  Rourke  v.  White 
Moss  Colliery  Co.,  Law  Rep.  2  C.  P. 
Div.  205;  Pearson  v.  Cox,  Id.  369; 
Gilbert  v.  Halpin,  3  Irish  Jur.,  (N.  S.) 
800;  Richmond  v.  Russell,  11  Cas.  Ct. 
Sess.  (2d  Ser.),  10:J5;  S.  C.  12  Id.  887 
(Scotch);  Wray  v.  Evans,  80  Perm.  St. 
102;  Haas  v.  Phil.  &  S.  M.  St.  Co..  88 
Id.  269;  Carter  v.  Berlin  Mills  Co.,  58 
N.  H.  52;  Kansas  Cent.  Ry.  Co.  v. 
Fitzsimmons,  18  Kans.  34;  S.  C.  22 
Eans.  636;  Cunningham  v.  Int.  R.  R. 
Co.,  51  Tex.  503;  Tibbetts  v.  Knox  & 
Lincoln  R.  R.  go.,  62  Me.  437;  Union 
Pac.  R.  R.  Co.  t'.  Hause,  1  Wyoming, 


27. 

^  Carman  and  another  v.  The  Steu- 
benville  &  Ind.  R.  R.  Co.,  4  Ohio  St. 
399;  McCafferty  v.  S.  D.  &  P.  M.  R.  R. 
Co.,  supra;  Lake  Superior  Iron  Co.  v. 
Erickson,  39  Mich.  492;  Sercandat  v. 
Saisse,  Law  Rep.  1  P.  C.  152;  Robin- 
son V.  Webb,  11  Bush,  464;  Houston 
&  Great  Northern  R.  E.  Co.  v.  Mea- 
dor, 50  Tex.  77.  See  Whitney  v.  Clif- 
'  ford,^  46  Wis.  188.  And  so,  also,  in 
England*  When  that  only  is  done 
which  the  employer  authorized  to  be 
done,  then,  if  it  be  a  wrong  act,  the 
master  is  i-esponsible  for  the  wrong: 
EUis  V.  The  Sheffield,  Gas  Consumers' 
Co.,  2  El.  &  Bl.  767.  But  the  com- 
pany will  not  become  liable  to  la- 
borers employed  by  the  contractor  by 
furnishing  implements  and  materials 
for  the  work:  Central  R.  R.  &  Bank- 
ing Co.  V.  Grant  &  O'Hara,  46  Ga. 
417,  11  Am.  Ry.  Rep.  427.  And  see 
King  V.  N.  Y.  Cent.  &  H.  R.  R.  R. 
Co.,  66  N.  Y.  181;  S.  C.  4  Hun,  769. 
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of  real  estate  is  held  to  no  stricter  rule  in  this  regard  than  the 
owner  of  personal  property,  unless  a  nuisance  is  created.' 

5.  Not  applicable  to  the  company  as  to  injuries  committed 
by  passengers. — Notwithstanding  the  right  of  a  railroad  com- 
pany and  its  conductors  to  govern  and  control  within  its  own 
cars,  and  the  duty  of  passengers  to  observe  order  and  obey  all 
reasonable  commands,''  yet  there  is  no  such  privity  between  the 
company  or  its  conductors,  and  passengers  on  its  trains,  as  will 
render  the  company  liable,  uppn  the  principles  'of  respond- 
eat superior,  in  an  action  for  wrongs  inflicted  by  passengers  on 
each  other.'^  And  although  the  company  will  be  liable  for  inju- 
ries inflicted  on  the  cars  by  disorderly  conduct  which  the  con- 
ductor makes  no  eifort  to  prevent,  yet  it  is  not  liable  for  the  re- 
sults of  mob  violence  on  a  train,  which  is  beyond  the  power  of 
the  conductor  to  suppress.*  And  though  railroad  companies  are 
bound  to  do  all  things  within  their  power  to  render  tlie  transit 
of  their  passengers  comfortable  and  safe,  in  the  ordinary  under- 
standing of  these  terms,  yet  they  are  not  bound  to  foresee  and 
provide  against  extraordinary  contingencies  growing  out  of  the 
wrong  acts  of  others,  or  of  the  passengers ;  nor  are  they  bound 
to  provide  and  carry  with  their  trains  a  police  force  or  guard  to 
meet  the  emergency  of  mobs,  or  with  which  to  suppress  the  same.* 
"  It  is  not  more  the  duty  of  railroad  companies  to  transport 
their  passengers  safely  than  it  is  the  duty  of  passengers  to  be- 
have in  a  quiet  and  orderly  manner.  This  is  a  duty  which  pas- 
sengers owe  both  to  the  company  and   to  fellow-passengers,  and 

The  fact  that  the  company  has  power  supra;  Ryan  v.  Curran,  64  Ind.  345. 
to  discharge  workmen  does  not  affect  But  where  works  erected  by  the  con- 
its  liability:  Robinson  t).  Webb,  sitpra;  tractor  might  ordinarily  be  expected 
nor  power  to  terminate  the  contract:  to  result  in  an  injury,  the  landowner 
Wray  v.   Evans,  supra;    Schular  i>.  has  been  held  liable:  Bower  w.  Peate, 
Hudson  River  R.  R.  Co.,  38  Barb.  653;  Law  Rep.  1  Q.  B.  Div.  321;  Angus  v. 
nor  provisions  in  the  contract  between  Dalton,  4  Id.  162. 
the  company  and  the  contractor,  mak-  ^  Pittsburgh,  Ft.  "Wayne  &  Chi.  Ry. 
ing  the  latter  liable  for  all  injuries,  Co,  v.  Hinds,  53  Penn.  St.  512. 
and  authorizing  the  company  to  with-  '  Pittsburgh,  Ft.  Wayne  &  Chi.  Ry. 
hold  payments:    Tibbetts  v.  Knox  &  Co.  v.  Hinds,  53  Penn.  St.  512. 
Lincohi  R.  R.  Co.,  supra.  *  Pittsburgh,  Ft.  Wayne  &  Chi.  Ry. 

'  McCafferty  v.  S.  D.  &  P.  M.  R.  R.  Co.  v.  Hinds,  53  Penn.  St.  512. 

Co.,  supra;  King  v.  N.  Y.  C.  &  H.  R.  *  Pittsb  "jgh,  Ft:  Wayne  &  Chi.  Ry. 

R.  R.  Co.,  supra;  Robinson  v.  Webb,  Co.  v.  Hinds,  53  Penn.  St.  512. 
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when  one   is   injured  by  neglect  of  this   duty,  the  wrong-doer 
should  respond  in  damages."  ' 

6.  The  rule  not  applicable  to  willful  and  independent  acts 
of  servant. — The  rule  of  teapondeat  superior  does  not  apply  to 
the  independent  wrongful  act  of  a  servant,  not  authorized  or 
ratified  by  the  employer,  but  done  of  his  (the  servant's)  own 
mere  malice  or  private  hato,  although  done  under  pretense  of 
discharging  his  duty.  The  liability  is,  in  such  case,  on  the  serv- 
ant only.^  But  in  Illinois  it  is  held  that  if  servants  of  a  rail- 
road company,  while  engaged  in  the  discharge  of  their  duties, 
pervert  the  appliances  of  the  company  to  wanton  and  malicious 
purposes,  the  company  is  liable  for  injury  resulting — as  in  case 
of  the  wanton  and  negligent  discharge  of  steam  so  as  to  frighten 
a  horse.'  In  the  absence  of  statutory  regulations,  it  is  lor  the 
jury  to  say  what  is  a  reasonable  use  of  signals.* 


» Pittsburgh,  Ft.  Wayne  &  Chi.  Ey. 
Co.  V.  Hinds,  53  Penn  St.  512,  515. 

^  Evansville  &  Crawfordsville  R.  R. 
Co.  1).  Baum,  26  Ind.  70,  72;  Little 
Miami  R.  R.  Co.  v.  Wetmore,  19  Ohio 
St.  llOj  Rounds  v.  Del.,  Lack.  &  West- 
ern R.  R.  Co.,  64  N.  Y.  136;  Cohen  v. 
Dry  Dock,  B.  B.  &  B.  R.  R.  Co.,  69 
N.  Y.  170;  Hughes  v.  N.  Y.  &  New 
Haven  R.  R.  Co.,  36  N.  Y.  Supr.  222; 
Stewart  v.  Brooklyn  Cross-town  R.  R. 
Co.,  9  lt;pr.  7.59;  Penn.  Co.  v.  Too- 
mey,  91  Penn.  St.  2-36;  S.  C.  37  Leg. 
Int.  105;  Chicago  &  N.  W.  Ry.  Co.  v. 
Bayfield,  37  Mich.  205;  Snyder  p.  Han- 
nibal &  St.  Jos.  R.  R.  Co.,  60  Mo.  413. 

2  Toledo,  Wabash  &  Western  Ry. 
Co.  V.  Hiirmon,  47  111.  298;  Chicago, 
Burlington  &  Quincy  R.  R.  Co.  v. 
Dickson,  63  111.  151,  7  Am.  Ry.  Rep. 
46;  S.  C.  88  111.  431,  21  Am.  Ry.  Rep. 
.328;  Nashville  &  Chattanooga  R.  R. 
Co.  V.  Stames,  9  Heisk.  52,  19  Am. 
Ry.  Rep.  280.  See,  also,  Phil.  Wilm. 
&  Bait.  R.  R.  Co.  V.  Stinger,  78  Penn. 
St.  219;  Phil.  &  Reading  R.  R.  Co.  v. 
KilHps,  88  Id.  405;  Georgia  R.  R.  Co. 
»,  Newsome,   60  Ga.  492;    Borst 


Lake  Shore  &  Mich.  Southern  Ry. 
Co.,  4  Hun,  346;  Manchester  S.  J.  & 
A.  Ry.  Co.  V.  FuUarton,  14  C.  B.  (N. 
S.),  54.  But  the  objection  that  the  act 
is  willful  must  be  taken  advantage  of 
by  motion  for  nonsuit,  or  asking  an 
instruction,  in  order  to  preserve  it: 
Hahn  V.  Southern  Pacific  R.  R.  Co.,  51 
Cal.  605,  12  Am.  Ry.  Rep.  226. 
Vindictive  damages  will  not  be  al- 
lowed, however,  where  there  is  no  evi- 
dence the  company  knew  the  reckless 
character  of  the  sei-vant:  TJii.  As  to 
what  will  be  sufficient  allegations  on 
which  to  found  the  action,  see  C,  B. 
&  Q.  R.  R.  Co.  V.  Dickson,  88  111.  431, 
21  Am.  Ry.  Rep.  328.  Where  the  ac- 
tion proceeds  as  for  negligence  of  the 
defendant,  contributory  negligence  i» 
a  defense;  but  when  based  upon  the 
willful  and  malicious  act  of  the  serv- 
ant, it  is  not:  Ibid.  Malice  or  will- 
fulness is  a  question  of  fact  for  the 
jury:  Ibid. 

*  Hill  V.  Portland  &  R.  R.  E.  Co.,  55 
Me.  438;  P.,  W.  &  B.  R.  R.  Co.  e. 
Stinger,  supra. 
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For  refusing  to  permit  transfer  of 

stock 14 
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1.  Ordinarily,  is  compensation. — It  is  a  general  rule  of  the 
law,  that  compensation  is  the  measure  of  ordinary  damages;  so 
that  a  party  having  the  right  to  recover  is  entitled  to  that  sum 
which  will  make  him  whole,  and  to  no  more.' 

If  the  action  be  for  a  specified  and  agreed  sum  of  money  due, 
then  the  measure  of  recovery  is  that  sum,  with  interest  thereon 
from  the  time  the  right  of  action  accrued;  if  for  violation  of 
contract,  then  the  measure  of  damages  is  that  sum  which  will 
make  the  party  whole  iti  respect  to  his  loss  directly  resulting 
from  the  breach,  and  no  more; '  and  if  for  pay  for  property,  or 
for  labor  or  service  performed,  when  no  price' is  fixed,  then  the 
measure  of  damages  is  a  quantum  meruit,  that  is,  as  much  as 
the  value  thereof,  or  as  it  is  worth.' 


'  Shelbyville  Lateral  Br.  R.  R.  Co. 
V.  Lewark,  4  Ind.  471 ;  Waco  Tap  R. 


"  Western  R.  R.  Co.  v.  Babcock,  6 
Met.  346. 

R.  Co.  V.  Shirley,  45  Tex.  855, 13  Am.         'Shelbyville  Lateral  Br.  R.  R.  Co. 
Ry.  Rep.  233.  v.  Lewark,  4  Ind.  471. 

(843) 
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If  the  action  be  for  a  tort,  with  no  aggravating  circumstances 
to  talve  the  case  out  of  the  general  rule,  still  the  measure  of  dam- 
ages is  compensation  for  the  actual  loss  directly  flowing  there- 
from, and  no  more; '  but  if  the  wrong  be  accompanied  with  per- 
sonal indignity,  abuse  or  injury  to  the  party,  he  is  then  to  be 
made  whole  for  these,  and  for  the  suffering,  pain  and  loss  of  time 
incurred,  if  any,  by  reason  thereof,  and  for  cost  of  medical  aid  ren- 
dered necessary  thereby,  and  for  whatever  damage  results  to  him 
directly  from  the  injury  or  wrong;  and  if  the  injury  be  personal 
and  permanent,  its  permanency  is  to  be  considered  in  fixing  the 
amount.  In  all  tliese  cases,  the  measure  of  damages  is  a 
quantum  meridt — is  compensation,  as  much  as  will  compensate 
the  party  for  the  injury,  wrong,  suffering,  expenses  of  medical 
aid,  and  future  physical  disability,  as  the  case  may  be,  and  no 
more;  for  snch  physical  inability,  if  the  direct  result  of  the  in- 
jury, is  likewise  to  be  compensated,  whether  the  same  be  partial 
only  or  be  total.  Tiie  fair  and  legal  value  of  all  these  are  ordi- 
narily compensation,  in  such  cases  as  iiwolve  them,  and  to  the  ex- 
tent involved  in  each  particular  case."  j  And  in  some  cases,  where 
the  injury  is  principally  a  wrong  or  irbult,  willfully  and  delib- 
erately inilicted,  with  intent  to  degrade  and  insult,  compensation 
may  be  had  for  mental  suffering  incurred." 

In  estimating  the  damages  occasioned  by  a  personal  injury 
resulting  from  the  negligence  of  the  defendant,  the  jury  may 
take  ijito  consideration  the  effect  of  the  injury  upon  the  mental 
faculties  of  the  plaintiff,  and  this,  too,  whether  the  act  occasion- 
ing the  injury  be  willful  or  not.* 

Under  the  general  statutes  of  Kentucky,  sees.  1  and  3,  chap. 
57,  the  allegation  of  willful  neglect  includes  all  inferior  degrees 

>  ShelbyviUe  Lateral  Br.  R.  R.  Co.  v.  Ry.  Co.,   29  Wis.  580;    Peoria  Br. 

Lewark,  4  Ind.  471;  Wise  v.  Freshley,  Assn.  v.  Loomis,  20  111.  235;    Whalen 

3  McCord  ( S.  Car.),  547.  ».  St.  Louis,  Kansas  City  &  Northern 

^Holyoke  v.  The  Grand  Trunk  R.  Ry.  Co.,  60  Mo.   323,  9  Am.  Ry.  Rep. 

W.  Co.,  48  N.  H.  541 ;  Penn.  R.  R.  Co.  224;  Wade  v.  Leroy,  20  Howard,  34; 

V.  Allen,  53  Penn.  St.  276;    Penn.  R.  Western   &    Atlantic   R.  R.  Co    v. 

R.  Co.  V.  Books,  57  Penn.  St.  339;  Drysdale,  51  Ga.  644,  7  Am.  Ry.  Rep. 

Pittsburgh,  Allegheny  &  Manchester  843. 

Pass   Ry.  Co.  ».  Donahue,  70  Penn.  » Craker  v.  Chicago  &  Northwestern 

St.  119;  Ransom  D.N.  York  &  Erie  R.  Ry.  Co.,    36  Wis.  657,  9  Am    Rv 

R.  Co.,  15  N.Y.  415;  Curtis  V.Roches-  Rep.  118. 

ter&  Syracuse  R.  R.   Co.,  18  N.  Y.  *  Toledo,  Wabash  &  Western  Ry. 

534;  bpicer  v.  Chi.  &  Northwestern  Co.  v.  Baddeley,  54  111.  19. 
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of  negligence;  and  accordingly  where  a  plaintiff  fails  to  estab- 
lish his  right  to  punitive  damages  by  proving  willful  negli- 
gence, he  may,  nevertheless,  upon  proof  of  culpable  negligence, 
recover  compensatory  damages.' 

Where  the  plaintiff  gives  evidence  tending  and  intended  to 
show  the  probable  value  of  his  earnings  in  case  the  injury  had 
not  occurred,  evidence  is  proper,  by  way  of  rebuttal,  which  may 
go  to  show  the  habitual  drunkenness  of  the  plaintiff,  and  there- 
by rebut  the  presumption  of  what  it  were  otherwise  probable 
the  earnings  would  amount  to.  Whatever  goes  to  show  the 
party  incapacitated  for  labor,  or  to  rebut  the  probability  of  his 
earnings,  is  proper  as  evidence  in  questions  of  compensatory 
damages." 

Damages  for  physical  or  mental  suffering  can  only  be  recov- 
ered by  the  party  suffering,  not  by  such  party's  representative, 
legal  or  personal,  in  case  of  his  death.' 

In  actions  by  parents  for  the  death  of  children,  the  foundation 
of  the  action  at  common  law  is  the  relation  of  master  and  serv- 
ant, and  at  common  law  the  parent  can  only  recover  for  the  loss 
of  service  up  to  the  time  of  the  death,  and  for  the  expenses  in- 
curred on  account  of  the  injury,  for  care,  nursing  and  medical 
attendance.* 

In  Louisiana,  if  no  exact  computation  can  be  made  for 
damages,  as  in  cases  of  severe  injuries,  or  loss  of  life,  much  dis- 
cretion is  left  to  the  judge  or  jnry,  as  the  case  may  be,  by 
whichever   the   trial   is  had   in   the   assessment  of   damages.^ 

'  Claxton  V.  Lexington  &  Big  Sandy  reason  or  a,uthority.    Such  damagta 

R.  R.  Co.,  13  Bush,  636,  17  Am.  Ry.  are  too  remote  to  be  given  by  either  a 

Eep.  12.  court  or  jury."    76.,  p.  459. 

?  Cleveland  &  Pittsburgh  R.  R.  Co.  <The  Covington  Street  R.  W.  Co.  v. 

V.  Sutherland,  19  Ohio  St.  151.  Packer,   9  Bush  (Ky.),   455;  Eden  v. 

'The  Covington  Street  R.  W.  Co.  v.  Lexington  &  Frankfort  R.  R.  Co..  14 

Packer,  9  Bush  (Ky.),  455.     Pryor,  B.  Mon.  204;  Houston  &  Great  North- 

J.,  in  the  case  just  cited,  lays  down  ern  R.  R.  Co.  «.  Miller,   49  Tex.  322; 

the  following  language:  "This  physic-  Cregin  v.   Brooklyn  Cross-town  R.  R. 

al  and  mental  suffering  only  applies  Co.,  75  N.  T.  192;  S.  C.  19  Hun,  341. 

to  the  suffering  by  the  party  losing  ^  Qjyjj  Code,  1928,  §  3;    Hermann  v. 

his  hfe.    The  mental  suffering  of  one  N.  0.  &  C.  R.  R.  Co.,  11  La.  An.  5; 

person  on  account  of  a  physical  injury  Choppin  «.  N.  Orleans  &  Carrollton 

to  another  is  too  uncertain  a  test  in  R.  R.  Co.,  17  La.  An.  19;  Frank  v. 

determining  the  question  of  damages.  New  Orleans  &  Carrollton  R.  R.  Co., 

and  we  think  can  not  be  sustained  by  20  La.  An.  25.     See  Kansas  Pao.  Ey. 
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Among  the  matters  to  be  considered  in  coming  at  such  es- 
timate, if  death  do  not  ensue,  are  the  loss  of  employment, 
the  painful  nature  of  the  injury,  the  permanent  character  there- 
of,  and  resulting  inability  therefrom  to  perform  such  labor  as 
before  the  injury;'  and  in  case  death  ensue,  as  the  action  in 
Louisiana  by  next  of  kin,  given  by  the  code,  is  by  survivorship, 
and  not  of  original  right  conferred  on  the  plaintiff,"  we  there- 
fore suppose  any  ground  of  damages  may  be  estimated  which 
would  liave  been  proper  if  the  action  was  by  the  injured  party 
himself. 

In  cases  not  calling  for  punitive  damages,  the  admission  of 
evidence  tending  to  enhance  the  amount  of  a  verdict  beyond  a 
fair  and  legal  compensation,  is  not  only  error,  but  unless  re- 
called or  ruled  out  by  the  court  before  the  remarks  of  counsel  to 
the  jury,  a  verdict  will  be  arrested,  or  the  case  reversed  tlierefor, 
on  motion  below,  or  on  appeal  or  error  in  the  court  above,  as  the 
point  may  arise,  if  properly  made  and  reserved.  Such  evidence,  if 
admitted,  must,  to  avoid  error,  be  struck  out  by  the  court  at  or 
before  the  close  of  the  testimony,  so  that  counsel  be  not  allowed 
to  refer  to,  or  dwell  upon,  it  in  their  address  to  the  jury.  It  is 
too  late  to  cure  the  error  by  directing  the  jury,  in  the  cliarge  of 
the  court,  to  disregard  it.''  The  mischief  may  have  already  be- 
come indelibly  fixed  by  the  impressions  it  has  made  on  the 
minds  of  the  jury. 

It  is  a  duty  devolving  upon  an  injured  person  to  exercise 
reasonable  care  and  diligence  to  effect  a  speedy  cure  of  the  in- 
jury; and  for  loss  or  suffering  caused  or  enhanced  by  the  neg- 
lect to  use  such  care,  there  can  be  no  recovery.*  Eut  when  act- 
ing in  good  faith,  and  under  advice  of  a  physician,  he  is  not  re- 
sponsible for  the  latter's  mistakes.^ 

Co.  V.  Cutter,  19  Kans.  83;  Chicago  the  fault  of  another,  in  Louisiana,  an 

&  N.  W.   Ry.  Co.  V.  Bayfield,    37  action  will  lie  by  the  father:  i'rank  v. 

Mich.  205;  Ewenp.  Chi.  &  N.  W.  Ry.  New  Orleans  &  Carrollton  R.  R.  Co., 

Co.,  38  Wis.  613;  Burton  v.  Wilming-  20  La.  An.  25. 

ton  &  Weldon  R.  R.  Co.,  82  N.  Car.  « Pennsylvania  R.  R.  Co.  v.  Butler, 

504;  Kansas  Pao.  Ry.  Co.  v.  Miller,  2  57  Penn.  St.  335,  338. 

^°^-  ^2.  i  Allender  v.  Chi.,  Rook  Isld.  &  Pa- 

Choppin  V.  N.  Orleans  &  Carroll-  cific  R.  R.  Co.,  37  Iowa,  264;  Lyons  v. 

ton  R.  R.  Co.,  17  La.  An.  19.  Erie  Ry.  Co.,  57  N.  Y.  489,  7  Am.  Ry, 

'  Earhart  v.  N.  Orleans  &  Carrollton  Rep.  63. 

R.  R.  Co.,  17 La.  An.  243,  244  and  245.  e  Lyo^g  ,,_  e^j^  j,y_  ^^^^  ^ 
And  for  loss  of  life  of  an  infant,  by 
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2.  In  assessments  for  right  of  way.- — The  measure  of  dam- 
ages in  assessments  for  right  of  way,  or  for  lands  taken  for  railroad 
purposes  under  the  right  of  eminent  domain,  is  simply  compensa- 
tory— tliat  which  will  make  the  landholder  whole.  No  right  ig 
violated;  no  wrong  is  inflicted;  if  no  illegal  act,  as  to  the  manner, 
is  committed.  The  gOYernroent  simply  takes  what  it  has  a  right 
to,  and  is  to  make  compensation  therefor.'  The  measure  of 
compensation,  however,  and  the  manner  of  arriving  thereat,  are 
subjects  more  immediately  under  present  consideration.^  Upon 
this  subject,  the  Supreme  Court  of  Pennsylvania  lay  down  the 
law  in  the  following  terms,  and  which  we  conceive  to  be  in  ac- 
cordance with,  and  an  able,  but  brief,  snmming  up  of,  the  gen^ 
eral  principles  thereof,  when  uncontrolled  by  statutory  require- 
ments: "If  judicial  authority  can  fix  any  rule,  the  series  of  ad- 
judged cases  from  Thoburn's  case,  7  S.  &  E,.  411,  down  to 
Harvey's  case,  11  Wright,  434,  has  established  tlie  measure  of 
damages  for  building  a  railroad  through  a  man's  land,  to  be  the 
difference  betwixt  the  value  of  the  land  before  the  road  was 
built  and  its  value  after  the  road  is  finished.  In  estimating  the 
disadvantages  resulting  from  the  road,  consequential  or  specu- 
lative damages  are  to  be  rejected,  and  in  estimating  the  advan- 
tages, such  only  as  are  special  and  peculiar  to  the  property  in 
question  are  to  be  considered,  and  not  such  as  are  common  to 
the  public.  It  is  the  business  of  the  viewers  in  the  first  in- 
stance, and  on.  appeal,  of  the  jury,  to  balance  the  advantages 
that  are  special  against  the  disadvantages  that  are  actual,  and 
with  the  aid  of  whatever  testimony  is  laid  before  them,  to  find 
out  as  well  as  they  can  how  much  less  the  land  would  fetch  in 
market  by  reason  of  the  road,  and  that  sura,  which  will  repre^ 
sent  what  has  really  been  taken  away  from  th©  owner,  should  be 
given  back  in  damages."  * 

'  Hornstein  v.  The  Atlantic  &  Great  Western  R.  E.  Co.,  51  Penn.  St.  87, 

Westem  R.  R.  Co.,  51  Penn.  St.  87,^  90.    And  to  the  sama  eflPeot,  see  also, 

^  This  right  to  compensation  obtains  East  Pennsylvania  R.  R.  Co.  ■» .  Hotten- 
in  behalf  of  an  occupying  tenant,  hold-  stine,  47  Penn.  St.  28;  Delaware,  Lack- 
ing a  mere  leasehold  estate:  Wain-  awanna  &  Western  R,  R.  Co.  v.  Bur- 
wright  V.  Ramsden,  1  Eng.  R.  W.  &  son,  61  Penn.  St.  369;  East  Brandy- 
C.  Cases,  714;  Rex  v.  Liverpool  &  wine  &  W.  R.  R.  Co.  v.  Ranck,  78 
Manchester  Ry.  Co.,  1  Eng.  R.  W.  &  Penn.  St.  4-54;  Pennsylvania  &  N.  Y. 
C.  Cases,  584.  R.  R.  &    Canal  Co.   v.   Bunnell,   81 

"Hornstein   v.    Atlantic  &    Great  Penn.  St.  414,  16  Am.  Ry.  Rep.   1; 
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In  New  I-Iampsliire  the  ruling  is,  that  exposure  of  the  land- 
holder's  remaining  property  to  damage  by  fire  from  engines  of 
the  company,  is  a  matter  proper  to,  be  taken  into  consideration 
in  assessing  damages,  notwithstanding  the  statute  of  that  state 
rendering  railroad  corporations  absolutely  liable  for  such  inju- 
ries. The  jury  are  to  consider  how  much,  if  any,  less  t|je  value 
is,  although  thus  indemnified.' 

And  so  in  Minnesota,  the  same  rule  of  the  difference  in  value 
immediately  before  and  after  the  taking  of  the  land,  or  ease- 
ment over  the  land^  prevails,  as  the  true  measure  of  compensa- 
tion for  what  is  taken.''  Added  to  this  is  the  damage  to,  or 
diminution  in  value  of,  the  remaining  parts  of  the  tract  from 
which  it  is  taken.     Benefits  to  be  deducted  are  only  such  as  are 


Hoffer  V.  Penn.  Canal  Co.,  87  Id.  221;  ^ 
Pittsburgh,  V.  &  C.  By.  Co.  v.  Bent- 
ley,  88  Id.  178;  San  Francisco,  Alame- 
da &  Stockton  R.  R.  Co.  v.  Caldwell, 
31  Cal.  367;  Winona  &  St.  Peter  R. 
R.  Co.  V.  Denman,  10  Minn.  267; 
Sherwood  v.  St.  Paul  &  Chicago  Ry. 
Co.,  21  Minn.  122, 11  Am.  Ry.  Rep.  364;  ' 
Virginia  &  Truckee  R.  R.  Co.  v.  Hen- 
ry, 8  Nev.  165;  Missouri  River,  Port 
Scott  &  Gulf  R.  R.  Co.  V.  Owen,  8  Kan- 
sas, 409;  Robbins  v.  Milw.  &  Horicon 
R.  R.  Co.,  6  Wis.  636;  Bangor  &  Pis- 
cataquis R.  R.  Co.  V.  McComb,  60 
Maine,  290;  Elizabethtown  &  Padu- 
cah  R.  R.  Co.  v.  Helna's  heirs,  8 
Bush  (Ky.),  681;  Selma,  Rome  & 
Dalton  R.  R.  Co.  i>.  Camp,  45  Geo. 
181;  Shipley  «.  The  Bait.  &  Potomac 
R.  R.  Co.,  34  Md.  336;  Rochester  & 
Syracuse  R.  R.  Co.  v.  Budlong,  6 
Howard's  Pr.  467;  Troy  &  Boston  R. 
R.  Co.  V.  Lee,  18  Barbour,  169;  Can- 
andaigua  &  Niagara  Falls  R.  R.  Co. 
V.  Payne,  16  Barbour,  273;  Albany  & 
Susquehanna  R.  R.  Co.  v.  Dayton,  10 
Abbott's  Pr.  (N.S.),  182;  Henderson 
V.  N.  T.  Cent.  R.  R.  Co.,  78  N.  Y.  423; 
S.  C.  17  Hun,  344;  Black  River  &  M. 
R.  R.  Co.  V.  Barnard,  9  Hun,  104; 
Matter   of  Prospect  Park  &  Coney 


Island  R.  B.  Co.,  13  Hun,  34-5;  S.  C, 
16  Hun,  261;  Cincinnati  &  Spring- 
field Ry.  Co.  V.  Longworth,  30  Ohio 
St.  108;  Powers  v.  Hazelton  &  L.  Ry. 
Co.,  33  Id.  429;  Bait.,  P.  &  C.  B. 
R.  Co.  V.  Lansing,  52  Ind.  229;  Chica- 
go, Milwaukee  &  St.  Paul  B.  R.  Co. 
«'.  Hall,  90  111.  42;  Chicago,  Rock 
Island  &  Pac.  R.  B.  Co  v.  Carey.  Id. 
514. 

'  Adden  v.  The  White  Mountain  N. 
H.  B.  B.  Co.,  55  N.  H.  413;  S.  C.  11 
Am.  By.  Bep.  246;  Pierce  v.  Worces- 
ter &  N.  B.  B.  Co.,  105  Mass.  199; 
Bangor  &  P.  B.  B.  Co.  v.  McComb, 
60  Me.  290. 

2  Winona  &  St.  Peter  R.  R.  Co.  ». 
Denman,  10  Minn.  267;  Same  v.  Wal- 
dron,  11  Minn.  515;  Minn. Valley  B.  B. 
Co.  V.  Doran,  17  Miim.  188;  Lake  Supe- 
rior &  Miss.  B.  B.  Co.  V.  Greve,  Id. 
322;  St.  Paul  &  Sioux  City  B.  B.  Co.  v. 
Murphy,  19  Minn.  500;  Colvill  ». 
The  St.  Paul  &  Chicago  By.  Co.,  19 
Minn.  283;  Curtis  v.  St.  Paul,  Still- 
water &  Taylor's  Falls  R.  R.  Co.,  20 
Minn.  28;  Sherwood  v.  St.  Paul  & 
Chicago  Ry.  Co.,  21  Minn.  127,  11 
Am.  Ry.  Rep.  370;  Scott  v.  St.  Paul 
&  Chi.  By.  Co.,  21  Minn.  322. 
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peculiar  or  resulting  to  the  same  owner,  and  riot  siich  as  are' 
general  to  the  public' 

And  so  in  Georgia,  the  rule  of  compensation  for  property  taken 
for  right  of  way  purposes  is  compensation  for  what  is  taken  at 
its  value;  and  if  damages  be  claimed  by  the  owner  for  possible 
or  apprehended  injuries,  they  are  to  be  set  off  against  the  inci- 
dental and  possible  benefits  to  such  owner  from  the  erection 
of  the  road." 

This  right  of  compensation  for  private  property  taken  for 
public  use  extends  as  well  to  occupying  tenants,  as  for  the 
amount  of  damages  to  their  estate  or  possession,,  as  to  owners  of 
the  fee.  But  nothing  can  be  allowed  in  view  of  the  reasonable 
expectation  or  chance  of  renewal  of  the  lease.  That  is  too  remote, 
and  is  at  most  not  an  actual  interest,  but  a  mere  chance,  and  if 
renewable,  is  at  the  tenant's  option,  yet,  he  not  being  bound  to 
renew,  there  is,  by  the  same  rule,  no  ground  for  damages.' 

By  the  statute  in  Massachusetts,  railroad  companies  are  re- 
quired, in  addition  to  paying  the  pecuniary  damages  that  may 
be  assessed  for  taking  their  right  of  way,  to  construct  and  main- 
tain such  embankments,  drains,  culverts,  walls,  fences  and  other 
structures,  as  the  commissioners  of  the  county  shall  judge  reason- 
able for  the  security  and  benefit  of  the  landholder;  and  the  statute 
makes  it  the  duty  of  the  commissioners  to  prescribe  the  time 
within  which  the  same  shall  be  done.  For  neglect  of  compli- 
ance therewith,  fhe  landholder  may  recover  double  damages  un- 
der the  statute  for  all  damages  sustained.     If  no  time  be  stated 

1  W.  &  St.  P.  K.  R.  Co.  V.  Waldron,  '  Jones  v.  Wills  Valley  R.  R.  Co., 
supra;  Minn.  Cent.  Ry.  Co.  ■».  Mc-  30  Geo.  43;  City  of  Atlanta  ».  Cent.  R. 
Namara,  13  Minn.  508;  Carli  v.  Still-  R.  &  B.  Co.,  53  Ga.  120. 
water  &  St.  P.  R.  R.  Co.,  16  Minn.  'Rex  v.  Liverpool  &  Manchester  R. 
260;  Minn.  Valley  R.  R.  Co.  v.  Doran,  W.  Co.,  1  Eng.  R.  W.  &  C.  Cases,  584. 
supra;  Weir  v.  St,  Paul,  Stillwater  &  And  for  damages  to  a  mere  easement 
Taylor's  Falls  R.  R.  Co.,  18  Minn.  owned  over  the  lands  taken,  the  owner 
15.5.  But  everything  connected  with  of  the  easement  is  entitled  to  oompen- 
the  general  improvement  which  gives  sation.  He  is  to  obtain  it,  however,  in 
a  special  value  to  the  land  may  be  the  same  manner  as  if  it  were  dam- 
considered:  Pittsburgh  &  Lake  Erie  ages  by  the  taking  of  the  fee— that  is, 
R.  R.  Co.  V.  Robinson,  95  Penn.  St.  under  the  statute.  Trespass  will  not 
426;  S.  C.  1  Am.  &  Bug.  R.  R.  Cas.  lie:  Thicknesse  v.  The  Lancaster  Ca- 
468;  Donovan  v.  City  of  Springfield,  nalCo.,  1  Eng.  R.W.  &  C.  Cases,  61-2. 
125  Mass.  371. 
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within  wliicli  these  betterments  are  to  be  made,  then  no  action 
will  lie  against  the  company  for  omitting  to  make  them.' 

While  the  selling  price  of  similar  lands  in  the  neighborhood, 
if  there  be  a  general  one,  may  be  rightfully  admitted  in  evi- 
dence in  reference  to  the  damages  to  be  allowed  for  lands,  or  an 
easement  over  lands,  taken  for  aright  of  way,^  yet  evidence  may 
not  be  given  of  particular  sales;  the  latter  is  inadmissible/ 
Tiie  allowance  of  such  a  practice  would  open  the  door  to  the  in- 
vestigation of  not  only  the  good  faith  of  such  particular  sales,  as 
well  on  behalf  of  one  party  as  the  other,*  but  would  also  allow 
the  merits  of  each  particular  sale  referred  to  in  the  evidence  to 
be  investigated,  and  thereby  divert  the  inquiry  of  the  court  into 
collateral  questions  and  new  issues,  seemingly  without  any 
known  end.  The  fact  of  what  one  person  has  received  for  his 
property,  and  which  may,  after  all,  be  but  an  exceptional  in- 
stance, proves  nothing  as  to  what  another  is  entitled  to  for  his.* 
It  is  therefore  irrelevant  and  improper  as  evidence  in  the  assess- 
ment of  damages  for  a  right  of  way.  It  is  unlike  evidence  of  a 
general  market  price,  which  is  a  fair  test,  and  which  represents 
the  judgment  of  the  community." 

In  Indiana,  the  rule  for  measuring  damages  under  the  statute 

'Keith  V.  Cheshire  R.  R.   Co.,  1  King  v.  Iowa  Midland  R.  R.  Co.,  34 

Gray,  614.  la.  458,  4  Am.  Ry.  Rep.  199. 

2  Searle  v.  Lackawanna  &  Blooms-  *  East  Penn.  R.  R.  Co.  v.  Hiester, 

burg  R.  R.  Co.,  33  Penn.  St.  (9  Ca-  40  Penn.  St.  53. 

sey),  57;  East  Penn.  R.  R.  Co..».  Hies-  ^East  Penn.   R.  R.  Co.  v.  Hiester, 

ter,  40  Penn.  St.  53;  Chapin  v.  Boston  40  Penn.  St.  53. 

&  Providence  R.  R.  Co.,  6  Cush.  422;  «East  Penn.   R.  R.  Co.  v.  Hiester, 

Upton  V.  South  Reading  Br.  R.  R.  40  Penn.  St.  53;  Wilson  v.  Rockford, 

Co.,  8  Cush.  600;  Wyman  v.  Lexing-  Rock  Island  &  St.  Louis  R.  R.  Co.,  59 

ton  &  W.  Camb.  R.  R.  Co.,  13  Met.  111.  273,  11  Am.  Ry.  Rep.  189;  and 

327.  evidence  of  an  offer  is  also  inadmis- 

'  East  Penn.  R.   R.  Co.  v.  Hiester,  sible,  either  for  or  against  the  com- 

40  Penn.  St.  53;  Pennsylvania  &N.Y.  pany:  St.  Joseph  &  Denver  City  R. 

R.  R.    &  Canal  Co.  v.  Bunnell,   81  R.  Co.d.  Orr,  8  Kans.  419,  5  Am.  Ry. 

Penn.  St.  414,   16  Am.  Ry.  Rep.  1;  Rep.  127;  Lehmicke  v.  St.  Paul,  Still- 

.Brunswick  &  Albany  R.  R.  Co.  v.  Mc-  water  &  Taylor's  Falls  R.  R.  Co.,  19 

Laren,  47  Ga.  546,  11  Am.  Ry.  Rep.  Minn.  464,    10    Am.    Ry.  Rop.   296j 

412;  Stinson  v.  Chi.,  St.  P.  &  M.  Ry.  Montclair  Ry.  Co.  v.  Benson,  86  N. 

Co.,   27  Minn.  284;  S.  C.  6    N.  W.  J.  Law,  557,   12  Am.  Ry.  Rep.  467; 

Repr.  786.    But  such  evidence  is  ad-  Drury  v.  Midland    R.    R.    Co.,    127 

missible  in  Iowa,  on  establishing  an  Mass.  571;  Selma,  Rome  &  Dalton  B. 

uniformity  in  character  of  the  lands:  R.  Co.  v.  Keith,  53  Ga.  178. 
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in  assessments  for  right  of  way,  allows  the  benefits  resulting  to  the 
land  holder  by  the  construction  of  the  railroad,  if  any,  to  be  set 
off  against  the  value  of  the  property  taken  and  the  damages 
arising  therefrom.'  This  rnle  was  established  under  the  consti- 
tution of  that  state  of  1816,  and  an  act  of  assembly  passed  un- 
der that  constitution,  in  which  it  was  provided  that  benefits  in 
such  cases  should  be  set  off  against  damages."  The  doctrine  of 
said  case,  says  Gookins,  J.,  in  1858,  has  been  followed  in  various 
others  since  decided;  that  "It  had  become  the  settled  law  of  the 
state,  at  the  time  of  the  adoption  of  the  present  constitution," 
, which  was  in  1851 ;  that  at  the  adoption  of  the  latter,  an  effort 
was  made  to  change  this  section,  by  providing  that  in  estimating 
the  damages  for  property  taken  for  public  use,  the  benefits  con- 
ferred upon  the  owner  by  the  construction  of  the  work  should 
not  be  taken  into  consideration;  that  this  proposition  was  fully 
discussed,  and  with  reference,  too,  to  the  construction  which,  by 
the  courts,  had  been  put  upon  the  corresponding  provision  of  the 
old  constitution;  and  that  the  proposed  change  was  rejected,  on 
full  discussion,  and  by  a  decisive  vote,  thereby  adopting  the  sec- 
tion as  it  stood  before  in  the  old  constitution  in  this  particular.' 
The  court  then  say:  "With  this  authoritative  exposition  of  the 
meaning  of  the  provision  by  its  authors,  we  can  not  hesitate 
upon  the  question  of  its  construction.  We  are  of  the  opinion 
that  the  instruction  should  have  been  given."  This  instruction 
was  as  follows,  and  had  been  refused  by  the  court  below,  viz: 
"  In  ascertaining  the  extent  of  the  injury  to  the  plaintiffs,  an  es- 
timate of  the  value  of  the  property  taken,  at  the  time  of  taking, 
is  a  necessary  step;  but,  if  the  benefits  resulting  to  the  plaint- 
iffs, by  the  construction  of  the  railroad,  equal  in  pecuniary  value 
the  value  of  the  property  taken  by  the  defendants,' it  is  a  just 
and  legal  compencation  for  the  property  so  taken."*  And 
so,  we  suppose,  ^w  tanto,  if  the  benefits  are  less,  but  in  no  case 
to  be  allowed  in  excess  of  the  damages.  Thus  we  find  it  set- 
tled in  Indiana  that  in  the  estimate  of  the  damages  in  cases  of 
private  property  taken   for  public  use,  the  benefits  conferred 

'  Indiana  Cent.  R.  E.  Co.  v.  Hun-  tion,  vol.  1,  pp.  361,  362. 
ter  8  Ind.  74.  *  Indiana  Cent.  R.  R.  Co.  ®.  Hun- 

^Ind.  Cent.  R.  R.  Co.  i'.  Hunter,  ter,  8  Ind.  (Tanner),  74,  78;  Mclntire 

supra.  "•  State,  5  Blackf.  384. 

'  Debates  in  Indiana  Const.  Conven- 
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are  to  be  set  off  against  the  damages;'  not,  however,  to  exceed 
the  amount  of  the  latter. 

"Where  witnesses  estimate  the  damages  at  various  sums,  from 
eighteen  hundred  to  eighteen  thousand  dollars,  an  assessment  of 
five  thousand  five  hundred  dollars  is  not  excessive.''  But  the 
jury  have  no  power  to  find  damages  as  to  matters  of  which  no 
proof  is  before  them.'  It  is  not  error  for  the  court  to  refuse  to 
instruct  the  jury  that  they  can  not  take  ap  average  of  the  testi- 
mony, and  then  tell  them  they  can  not  set  down  and  add  up 
the  amounts  sworn  to,  and  then  divide  by  the  number  of  wit^ 
nesses  ;*  for  while  a  jury  may  always  take  an  average  of  testi- 
mony, if  properly  done,  they  should  never  be  so  instructed 
without  explanation  that  they  should  consider  all  the  elements 
and  circumstances  referred,  to  in  the  law  as  proper  to  be  con- 
sidered.* 

Evidence  of  the  annual  net  profits  of  land  for  a  particular  use 
is  not  admissible  to  prove  the  value  at  the  time  of  taking." 

It  follows  from  the  law  as  herein  stated,  that  an  inquiry  as  to 
the  fair  market  value  immediately  after  the  construction  and 
successful  operation  of  the  road,*only  as  affected  by  the  construc- 
tion, is  proper;',  and  also  an  inquiry  whether  the  location  and 
construction  of  the  railroad  is  an  advantage  or  disadvantage, 
and  in  what  way.'  The  fact  that  public  improvements  are  made 
near  the  land  after  the  construction  of  the  road,  is  immaterial.' 
The  market  value  is  to  be  proven  in  the  usual  way.  It  is  not  a 
matter  of  technical  knowledge  to  be  /proved  by  experts.  Persons 
living  in  the  neighborhood  are  presumptively  competent  wit- 
nesses for  this  purpose.'"     The  effect  of  the  burden  of  fencing  is 

1  Indiana  Cent.  R.  R.  Co.  v.  Hun-  Ry.  Rep.  263. 

ter.'slnd.  (Tanner),  74,78,  79;  Moln-  'Pennsylvania    &  N.  T.  R.  R.  & 

tire  V.  State,   supra.    See  Malone  v.  Canal  Co.  v.  Bunnell,  81  Penn.   St 

City  of  Toledo,  34  Ohio  St.  541,  S.  C.  414,  16  Am.  Ry.  Rep.  1. 

28  Id.  648;  Holton  i>.  City  of  Mil-  spenn   &  n.  y.  R.  R.  &  C.  Co.  v. 

waukee,  31  Wis.  27.  Bunnell,  supra. 

'  Peoria  &  Rock  Island  Ry.  Co.  ».  "  Penn  &  N.  T.  R.  R.  &  C.  Co.  v. 
Birkett,  62  111.  332,  7  Am.  Ry.  Rep.  •    BunneU,  supra. 

384.          ,  "Penn&N.  T.  R.  R.  &  C.   Co.  v. 

°  ^^^^-  Bunnell,  supra;  Frankfort  &  K.  R.  R. 

^I^^^-  Co.  V.  Windsor,  51  Ind.  238;  Diedrich 

'■f^'<^-  i>.  N.  W.  Union  Ry.  Co.,   47    Wis. 

« Stockton  &  Copperopolis  R.  R.  662.  And  see  Stockton  &  Copper- 
Co.  V.  Galgiani,  49  Cal.  139,  7  Am.  opolis  R.  R.  Co.  v.  Galgiani,  supra; 
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to  be  considered.*  The  fact  that,  prior  to  the  construction  of 
the  road,  other  means  existed  for  transporting  the  produce  of  the 
owner's  farm,  such  as  a  canal,  is  material  in  measuring  the  dam- 
ages, irrespective  of  the  amount  received  by  the  owner  on  the  es- 
tablishment thereof,  or  of  the  fact  of  its  ownership  by  the  rail- 
road, they  having  power  to  close  it."  The  statement,  in  his  peti- 
tion, of  a  certain  amount  of  damage  sustained  by  the  owner, 
while  not  a  bar  to  a  recovery  of  a  larger  amount,  is  persuasive 
evidence  for  the  jury.' 

Testimony  is  proper,  on  the  question  of  value,  which  tends  to 
show  that  a  warehouse,  erected  for  the  storage  and  shipment  of 
wheat,  etc.,  possesses  superior  facilities  for  transacting  such 
business  over  other  structures  of  a  like  character  in  the  same 
vicinity.*  And  so  is  testimony  that  the  land  sought  to  be  taken 
affords  the  only  route  by  which  the  company  can  make  a  con- 
nection with  other  railways  terminating  at  that  place.^ 

3.  For  injuries  to  live  stock  at  common  law. — For  injuries  to 
live  stock  by  a  railroad  company  at  common  law,  where  the  oc- 
currence is  the  result  of  mere  negligence,  the  measure  of  dam- 
ages is  the  same  as  in  ordinary  cases  of  injuries  to  personal 
property  caused  by  negligence  or  want  of  ordinary  care.     Com- 


Tate  V.  Mo.,  Kans.  &  Tex.  Ry.  Co., 
64  Mo.  149,  17  Am.  Ry.  Rep.  191 
Sexton  V.  N.  Bridgewater,  116  Mass 
200;   Tucker  ».  Mass.   Cent.  R.  R, 
Co.,  118   Mass.  546;    S.  C.  9  Am 
Py.  Rep.  279;  Boston  &  Me.  R.  R 
Co.  V.  Montgomery,   119  Mass.  114; 
Snow  V.  Boston  &  Me.  R.  R.   Co.,  65 
Me.  230;  S.  C.  10  Am.   Ry.  Rep.   27 
Selma,  Rome  &  Dalton  R.  R.  Co.  v. 
Keith,  53  Ga.  178.    Their  opinion  is 
admissible  as  to  the  rental  value  o^ 
leasehold  property:  Lawrence  v.  City 
of  Boston,  119  Mass.   126;  Chandler 
V.  Jamaica  Pond  Aqueduct  Co.,  125 
Mass.  544.    But  an  opinion  as  to  the 
probable  rental  value  of  vacant  land, 
if  improved,  is  inadmissible :  Burt  ». 
■Wiggiesworth,117Mass.  302;  Gardner 
!).  Brookline,  127  Mass.  358.  TJie  ques- 
tion whether  the  witness  is  qualified  to 
give  his  opinion  is  largely  within  the 


discretion  of  the  trial  court:  Stockton  & 
Copperopolis  R.  R.  Co.  v.  Galgiani, 
supra;  Boston  &  Me.  R.  R.  Co.  v. 
Montgomery,  supra;  Lawrence  v. 
Boston,  supra;  Chandler  v.  Jamaica 
Pond  Aqueduct  Co.,  125  Mass.  544. 
The  reasons  for  such  opinions  may 
also  be  given :  Sexton  v.  N.  Bridge- 
water,  SMpra;,  Hawkins  ».  Fall  River, 
119  Mass.  94;  Gardner  v.  Brookline, 
supra. 

iPenn.  &  N.  T.  R.  R.  &  C.  Co.  v. 
Bunnell,  supra. 

2Penn.  &  N.  T.  R.  R.  &  C.Co.  v. 
Bunnell,  supra. 

3P.  &  N.  Y.  R.  R.  Co.  e.  Bunnell. 

'Rippe  V.  Chicago,  Dubuque  & 
Minn.  R.  R.  Co.,  23  Minn.  18, 17  Am. 
Ry.  Rep.  19. 

.  *  Brisbine  v.  St.  Paul  &  Sioux  City 
R.  R.  Co.,  23  Minn.  114,  17  Am.  Ry. 
Rep.  65. 
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pensatory  damages  is,  in  such  cases,  the  rule — that  which  will 
make  the  injured  party  whole  for  the  injury,  and  for  the  direct 
proximate  loss  caused  thereby.'  The  leading  case  here  cited  was 
one  where  a  wagoner  came  with  his  wagon  and  team  to  a  depot 
to  haul  away  goods,  and  the  wagon  and  team  were  run  over  and 
destroyed.  It  was  ruled  that  he  had  a  right  to  recover  their 
value,  and  also  the  value  of  the  particular  trip  of  hauling 
caused  thereby,  as  flowing  immediately  from  the  injury." 

4.  For  injuries  to  live  stock  under  the  statute. — To  recover 
double  damages  against  a  railroad  company  under  the  statute, 
as  given  in  some  of  the  states,  for  injuries  to  live  stock,  the 
case  must  be  brought  by  plaintiff  within  the  terms  of  the  statute.' 
In  Iowa,  there  must  be  an  affidavit  of  value  and  notice  in  writ- 
ing of  the  injury  served  upon  the  railroad  company.  The  affi- 
davit itself — not  a  copy — must  be  served.  Of  these  there  must 
be  thirty  days'  service,  before  a  right  to  double  damages  accrues.* 

But  although,  in  an  action  under  the  statute  for  double  dam- 
ages occasioned  by  the  killing  of  live  stock,  the  averment  of 
"due  notice"  to  the  company,  without  showing  the  character  of 
the  notice,  is  not  sufficient,  if  objected  to  before  trial,  yet  it  is 
too  late  to  object  thereto,  for  the  first  time,  after  judgment 
against  the  defendant,  upon  demurrer  to  his  answer.' 

The  measure  of  damages  generally,  where  something  has  been 
realized  from  the  dead  animal,  is  the  difference  between  its  value 
before  the  injury  and  such  sum;  and  in  the  absence  of  evidence 
that  a  larger  sum  might  have  been  realized,  an  instruction  to 
this  effect  is  good."  And  in  case  the  owner  is  charged  with 
such  increased  value,  he  may  deduct  a  reasonable  amount  for 
his  time  and  trouble  in  disposing  of  the   animal.'     Interest  is 

1  ShelbyviUe  Lateral  Br.  R.  R.  Co.  v.  Co.,  37  Iowa,  844. 

Le-wark,  4  Ind.  471;  Toledo,  Peoria  &  *  Mendell  v.  Chi.  &  N.  W.  Ry.  Co., 

Warsaw  Ry.  Co.  «.   Arnold,   43  111.  20  Iowa,  9;  McNaught  v.  Chi.  &  N. 

418.    In  case  of  gross  negligence  or  W.  R.  R.  Co.,  30  Iowa,  336,  338,  339; 

wanton  and  willful  mischief  by  the  de-  Campbell  v.  Chi.,  R.  Isld.  &  P.  R.  R. 

fendant's  agents,  exemplary  damages  Co.,  35  Iowa,  334. 

maybe  allowed:  Vicksburg  &  Jack-  "Clary  v.  The  Iowa  Midland  Ry. 

BonR.  R.  Co.t).  Patton,  31  Miss.  156.  Co.,  87  Iowa,  344. 

"  ShelbyviUe  L.  B.  R.  R.  Co.  v.  Lew-  «  Dean  v.  Chicago  &  Northwestern 

ark,  swpra.    Interest  js  not  allowable:  Ry.  Co.,  43  Wis.  305-  S  C  2  N  W 

Meyer«.  Atlantic  &  Pacific  R.R.  Co.,  Repr.  219,  15  Am.  Ry.  Rep!  359. ' 

64  Mo.  542,  17  Am.  Ry.  Rep.  249.  ■>  Dean  v.  C.  &  N.  W.  Ry.  Co.,  su- 

» Clary  v.  The  Iowa  Midland  Ry.  pra. 
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allowable  from  the  commencement  of  the  action;'  but  where  an 
instruction  allowed  the  jury  to  compute  interest  from  the  date 
of  the  injury,  the  exception  thereto  was  held  not  sufBciently 
specific  to  raise  tlie  question  of  its  accuracy,  and  the  maxim  de 
minimis  non  cv/rat  lex  was  applied.'' 

Under  the  Missouri  statute,  giving  the  injured  party  double 
damages  for  injury  sustained  by  reason  of  cattle   or  other  live 
stock  going  onto  a  railroad  for  want  of  a  fence  to  keep  them 
off,   and   being   there    Injured,   or    thefe   committing    an    in- 
jury, a  plaintiff  is  not  entitled  to  double  damages  for  injury  to 
his  grain  in   the  field,    caused  by   animals  discharged   from   a 
wrecked  train,  and  necessarily  driven  by  the  railroad  company 
through   the  field  as  a  means  of  getting  them  away  from  the 
wreck,  although  the  road  be  not  there  fenced  as  is  by  statute  re- 
quired."    Therefore,  although  in  such  a  case,  the  plaintiff,  after 
stating  substantially  the  cause  of  action,  sufBciently  to   entitle 
him,  if  true,  to  single  damages,  and  alleging  the  amount  thereof, 
thereupon  demand  judgment  for  double  the  amount  so  alleged 
as  the  real  damages,  and  claims  the   same  as   for  double  dam- 
ages under  and  by  virtue  of  the  statute,  then,  the  ease  made 
not  being  one  for  which  a  judgment  for  double  damages  may  in 
law  be  given,  the  court  may  regard  the  claim   of  double  dam- 
ages as  mere  surplusage,  and  may  retain  jurisdiction  and  render 
judgment,  if  there  be  a  right  of  recovery,  for  the  real  amount 
of  damages,  notwithstanding  the  doubling  thereof,  as  claimed  by 
plaintiff,  would  amount  to  a  sum  greater  than  the  jurisdiction  of 
the  court.* 

5.  For  injury  to  goods  received  to  carry. — The  measure  of 
damages  upon  a  recover^'  for  injuries  to  goods  received  by  a 
railroad  company  for  carriage  as  common  carriers,  is,  as  a  gen- 
eral rule,  the  difference  between  the  marketable  value  of  the 
goods  in  the  condition  in  which  they  are  delivered  to  the  con- 
signee, and  what  the  fair  market  value  thereof  would  have  been 
at  the  same  time  and  place,  if  then  and  there  delivered  in  an  un- 
injured condition,  and  within  a  reasonable  time  after  receiving 

'Deanu.   C.   &    N.  W.    Ry.    Co.;  'Graur.  St.  Louis,  Kansas  City  & 

Chapman  v.  Chi.  &  N.  W.  Ry.  Co.,  26  Northern  Ry.  Co.,  54  Mo.  240. 

Wis.  295.  *  Grau  v.  St.  Louis,  Kansas  City  & 

2  Dean  v.  C.  &  N.  W.  Ry.  Co.  Northern  Ry.  Co.,  54  Mo.  240. 
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the  same  for  carriage.'  But  there  are  sometimes  exceptions  to 
this  rule,  one ''of  which  is,  that  though  the  article  be  so  injured 
that  on  its  arrival  at  its  destination  it  will  command  no  market 
price  at  all,  yet,  if  by  comparatively  slight  trouble  and  expense 
it  may  be  restored  again  to  a  marketable  condition,  then  the 
measure  of  damages  is  its  market  value  when  so  restored  to  a 
marketable  condition,  less  the  labor,  care,  and  cost  of  restoring 
the  same.^ 

6.  For  loss  of  goods  received  to  carry. — The  measure  of  dam- 
ages for  goods  received  to  be  carried,  and  which  are  lost,  de- 
stroyed, or  from  any  cause  (except  the  act  of  God  or  of  the  pub- 
lic enemy)  not  delivered,  is  the  value  of  the  goods  at  the  place 
of  delivery,  less  the  freight  thereon.' 

The  place  of  delivery,  if  there  be  no  stipulation  to  the  con- ^ 
trary,  is,  in  law,  the  place  to  which  the  goods  are  consigned,  upon, 
or  at  the  end,  as  the  case  may  be,  of  the  carrier's  own  route:  and 
not,  in  the  absence  of  an  express  agreement  therefor,  at  any 
place  directed  to,  off  of  or  beyond  the  terminus  of  his  own 
route.* 

7.  For  failure  to  carry  and  deliver  in  a  reasonable  time. — 
By  some  authorities,  the  measure  of  damages  for  failure  to  carry 
and  deliver  goods  in  a  reasonable  time,  ■yrhere  such  failure  is 
tlie  result  of  negligence  of  the  carrier,  is  the  difference  in  the 
market  price  of  the  article  at  the  place  of  destination  on  the 
day  of  its  actual  arrival,  and  the  day  upon  which,  by  proper 
diligence,  it  should  have  arrived  thereat.^     By  otliers,  it  is  the 

>Wmne«.  111.  Cent.  R.   R.  Co.,   31  of  that  case. 
Iowa,  583;   Hackett  v.  Boston,  C.  &         *  Pierce  on  Railways,  451. 
M.  R.  R.  Co.,  35  N.  H.  390.  ^Xucker  v.  Pacific  R.  H.,  50  Mo. 

"Winne  v.  111.  Cent.  R.  R.  Co.,  31  385;  Faulkner  and  others  v.   South 

Jowa,  583.  Pacific  R.  R.  Co.,  51  Mo.  311;  Griffin 

8  Mich.  S.  &  N.  Indiana  R.  R.  Co.  v.  Colver,  16  N.  T.  489;  Ward  et  al. 

«.   Caster,   13    Ind.   164;    Holden  v.  v.  N.  York  Cent.  B.  R.  Co.,  47  N.  Y. 

New  York    Central   R.    R.   Co.,   54  29;  Medbury  v.  New  York  &  Erie  R. 

N.  Y.  662:  Blumenthal  v.  Brainerd,  R.  Co.,  26  Barbour,  564;   Peet  v.  Chi- 

38  Vt.  402;   Kyle  v.  Laurens  R.  R.  cago  &  Northwestern  Ry,  Co.,  20  Wis. 

Co.,  10 Richardson's  Law,  382;  Union  594;   Galena  &  Chicago  Union  R.  R. 

R.  R    &  Transp.  Co.  v.  Traube,  59  Co.   v.  Rae,   18   111.  488;    Cutting  v. 

Mo.  355,  8  Am.  Ry.  Rep.  441.    But  Grand  Trunk  Ry.  Co.,  13  Allen,  381; 

Bee  Illinois  Central  R.  R.  Co.  v.  Hall,  Sisson  v.  Cleveland  &  Toledo  R.  R. 

58  111.  409,  11  Am.  Ry.  Rep.  95,  modi-  Co.,  14  Mich.  489;  Weston  v.  Grand 

fying  the  rule  under  the  circumstances  Trunk  Ry.  Co.,  54  Me.  376;  Newell 
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difference  in  value^  and  not  of  market  price,  occasioned  by  the 
delay;  that  is,  the  diminution  in  value  compared  with  the  value 
on  the  day  it  should  have  arrived,  as  if  less  valuable  by  reason 
of  deterioration  in  quality/ 

In  Massachusetts,  the  rule  of  damages  for  delay  by  the  car- 
rier in  delivery  of  goods  for  an  unreasonable  time,  is  the  diminu- 
tion in  value  thereof,  as  articles  of  merchandise,  at  the  time  of 
delivery,  caused  by  reason  of  the  delay;  not  the  difference  in 
the  prevailing  market  price  of  like  goods  on  the  day  of  arrival 
as  compared  with  that  existing  at  the  time  the  goods  should 
have  arrived,  but  the  depreciation  or  diminution  in  value  of 
the  articles  themselves,  occasioned  by  the  delay,  compared  with 
what  it  would  have  been  if  the  goods  had  promptly  arrived — as; 
for  instance,  depreciation  in  value  of  perishable  articles,  or 
articles  liable  to  deteriorate  by  time.^ 

But  the  measure  of  damages  for  failure  to  deliver  in  a  reason^ 
able  time  artiples  or  property  confided  to  a  carrier  for  transporta- 
tion is  not  in  all  cases  and  under  all  circumstances  the  same. 
The  loss  of  the  use  of  the  articles  is  sometimes  an  element  of 
damages,  as  where  machinery  for  a  party's  own  use  is  delayed  in 
its  carriage  beyond  a  reasonable  time,  by  reason  whereof  the 
owner  is  deprived,  during  such  delay,  of  the  use  thereof,  then  the 
value  of  the  use  of  such  machinery  for  the  time  it  is  so  unreason- 
ably delayed  in  its  carriage,  and  readiness  to  be  delivered  by  the 
carrier,  is  the  true  measure  of  damages,  supposing  the  property 
itself  is  uninjured,  and  is  in  good  order  on  its  delivery.'  We 
mean  by  the  value  of  the  machinery  during  the  delay,  not  what 
could  have  been  earned  by  the  use  of  it,  nor  yet  the  injury  or 

V.  Smith,  49  Vt.  255,  17  Am.  Ry.  Rep.  Griffin  v.  Colver,  16  N.  T.  489;  Ward 

100;  and  interest  ia  to  be  allowed:  and  another  v.  The  New  York  Cent. 

Newell  V.  Smith,  supra.  R.  R.  Co.,  47  N.  T.    (2   Sickels),  29; 

^  Ingledew  v.  Northern  R.  R.  Co.,  7  Kent  v.  Hudson  River  R.  R.  Co.,  22 
Gray,  89;  Sangamon  &  Morgan  R.  R.  Barb.  278.  And  so  in  England:  Col- 
Co.  V.  Henry,  14  111.  156.  lard  v.  S.  E:  R.  W.  Co.,  7  Hurl.  &  N. 

''Ingledew  v.  Northern  R.  R.  Co.,  7  79;  Wilson  v.  The  Lanca-shire &  Yorfc-^ 

Gray,  89;  Sangamon   &  Morgan  R.  shire  R.  W.  Co.,  9   Com.  B.  (N.  S.), 

R.  Co.  V.  Henry,  14  111.  156;  Sisson  632.     In  Ward  and  another  v.  New 

and  another  «.  The  Cleveland  &  To-  York  Cent.  R.R.  Co.,  SM/ira,  Wibert». 

ledo  R.  R.  Co.  and  another,  14  Mich.  The  N.  Y.  &  Erie  R.  R.  Co.  is  referred 

489.    The  rule  in  New  York  is  differ^  to,  and  regarded  as  not  authority, 
ent.    There  the  depreciation  in  mar-  ^Priestly  and  another  v.  N.  Indiana 

ket  price  is  the  measure  of  damages:  &  Chicago  R.  R.  Co.,  26  111.  205,  207. 
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damages  that  may  have  resulted  to  the  owner  by  the  idleness  of 
hands,  or  the  hindrance  and  expense  of  business  occasioned  by 
the  delay,  bnt  simply  what  such  maoliinery  could  have  been 
hired  at,  at  a  reasonable  rent,  for  the  length  of  time  it  was  de- 
tained.' To  enable  the  owner  to  i-eoover  for  special  damages  of 
•the  nature  above  speciiied,  as  for  the  idleness  of  laborers  and 
hindrance  of  business,  and  other  injuries  of  liiie  kind,  they  must 
be  specially  alleged  and  set  out  in  the  declaration  or  petition, 
and  the  allegations  must  be  sustained  by  the  proof.^ 

8.  For  personal  injury  to  plaintiff. — In  an  action  for  a  per- 
sonal injury,  the  action  being  by  the  person  injured,  the  measure 
of  damages  is  not  only  the  pain  and  suffering,  loss  and  injury, 
already  sustained,  bnt  also  the  disability,  injury  and  suffering 
which  will  thereby  be  occasioned  in  the  future."  To  this,  we 
may  add,  is  to  be  added  the  expense  of  medical  treatment  nec- 
essarily incurred,  together  with  compensation  for  loss  of  time. 


^  Priestly  and  another  ».  N.  Indiana 
&  Chicago  R.  B.  Co.,  26  111.  205,  207. 
See  contra,  Vicksburg  &  Meridian  E. 
R.  Co.  V.  Ragsdale,  46  Miss.  458. 

^Priestly  and  another  v.  N.  Indiana 
&  Chicago  R.  R.  Co.,  26  111.  205, 207. 
In  an  action  for  not  delivering  grain, 
shipped  in  bulk,  to  a  particular  ware- 
house, the  measure  of  damages,  irre- 
spective of  any  statute,  is  the  cost  of 
moving  the  cars  to  the  place  required; 
but  if  the  action  is  brought  under  the 
Illinois  statute  requiring  such  delivery, 
the  d.preciation  in  the  price  of  the 
grain,  specially  authorized  to  be  re- 
covered by  that  statute  (Rev.  Stat. 
1874,  ch.  114,  sec.  82),  maybe  con- 
sidered: Chicago  &  Northwestern  Ry. 
Co.  V.  Sfcanbro,  87  III.  195,  18  Am. 
Ry.  Rep.  180. 

'  Pennsylvania  R.  R.  Co.  v.  Books, 
57  Penn.  St.  339,  345;  Pittsburg,  Al- 
legheny &  Manchester  Passenger  R. 
W.  Co.  V.  Donahue,  70  Penn.  St.  119; 
Spicer  v.  The  Chicago  &  N.  Western 
Ry.  Co.,  29  Wis.  580;  Holyoke  v.  Grand 
Trunk  Ry.  Co.,  48  N.  H.  541;  Atlan- 
ta &  Richmond  Air  Line  R.  R.  Co.  v. 
Wood,  48  Ga.  565,  11  Am.  Ry.  Rep. 


406;  Central  R.  R.  &  Banking  Co.  v. 
Kelly,  58  Ga.  107,  16  Am.  Ry.  Rep. 
114;  Chicago,  Rock  Island  &  Pacific 
R.  R.  Co.  «.  Payzant,  87  III.  125,  18 
Am.  Ry.  Rep.  200;  Ohio  &  Miss.  Ry. 
Co.  V.  Dickerson,  59  Ind.  817;  Town 
of  Elkhart  v.  Ritter,  66  Ind.  136;  South 
&  N.  Ala.  R.  R.  Co.  d.  McLendon,  10 
Repr.688;  Klein  v.  Jewett,  11  C.  E 
Green,  474;  Jewett ».  Klein,  12  Id.  550; 
Morris  V.  C,  B.  &  Q.  R.  R.  Co.,  45  la. 
29;  Quigley  v.  Cent.  Pac.  R.  R.  Co.,  11 
Nev.  350;  Cohen  e.  Eureka  &  P.  R. 
R.'Co.,  14  Nev.  376;  Bradshaw  v. 
Lancashire  &  Y.  Ry.  Co.,  Law  Rep. 
10  C.  P.  189;  Phillips  V.  London  & 
South  Western  Ry.  Co.,  Law  Rep.  4  Q 

B.  Div.  406;  S.  C.  5  Id.  78,  and  L.  R. .". 

C.  P.  Div.  280.  Evidence  may  be  given 
of  the  plaintiff's  occupation,  and  the 
effect  of  the  injury  upon  his  capacity 
to  perform  it:  Grand  Rapids  &  Ind. 
R.  R.  Co.  V.  Martin,  41  Mich.  667; 
Elkhart  v.  Ritter,  supra;  also  of  his 
earnings:  Simonson  v.  C,  R.  I.  &  P. 
Ry.  Co.,  49  la.  87;  Kline  v.  Kansas 
City,  St.  Jos.  &  C.  B.  R.  R.  Co.,  50 
la.  656;  Nash  v.  Sharpe,  19  Hun,  365; 
Phillips  V.  L.  &  S.  W.  Ry.  Co.,  Supi  a. 
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if  any.'  But  to  enable  the  plaintiff  to  recover  more  than 
merely  compensatory  damages,  in  the  ordinary  sense,  the  foun- 
dation therefor  must  be  laid  in  the  petition  or  declaration.^ 

In  an  action  for  damages  for  a  personal  injury,  evidence  can 
not  be  given  of  charitable  subscriptions,  donations  or  contribu- 
tions made  to  the  plaintiff  subsequent  to,  and  by  reason  of,  the 
injury.  These  circumstances  are  not  to  be  permitted  to  entur, 
into  the  consideration  of  the  jury  in  arriving  at  the  measnre  of , 
damages,  and  may  not  be  taken  into  account  to  diminish  the 
amount  of  recovery.'  To  hold  otherwise,  would  be  to  give  to 
the  defendant  in  the  action,  instead  of  to  the  injured  party,  the 
benefit  of  such  fruits  of  benevolence;  and  it  would  be  just  as 
reasonable,  on  tlie  other  hand,  to  enhance  the  amount  of  tlie  re- 
covery or  finding  of  the  jury  because  no  good  gifts  had  been 
made.     These  things  are  not  to  be  considered  either  way. 

Among  the  considerations  for  wljich  damages  may  be  given 
are  physical  pain  suffered  by  the  party  injured,  when  he  himself  is 
plaintiff,  expenses  of  nursing,  loss  of  time,  and  of  medical  attend- 
ance. But  in  allowing  for  pain  and  suffering,  the  effect  of  sym- 
patliy  is  to  be  guarded  against,  as  also  any  extravagant  allowance; 
~  and  in  cases  calling  only  for  compensatory  damages,  feelings  of 
sympathy,  compassion  and  charity  are  elements  improper  to 
enter  into  the  making  up  of  the  verdict,  as  calculated  to  mislead. 
The  same  rule  is  to  be  adopted,  too,  whether  the  parties  be  rich 
or  poor,  or  are  natural  persons  or  corporate  bodies,  which  latter 
are  persons  in  law.  The  law  is  in  this  respect  the  same  unto 
all  men  and  to  all  persons,  natural  and  corporate,  rich  and  poor.* 

But  plaintiff's  counsel  fees  can  not  be  unlawful,  and  his  general  reputation 

proven:     Houston  &  Tex.  Ry.  Co.  v.  as    to  this:    Jacques    v.   Bridgeport 

Oram,  49  Tex.  341.  Horse  R.  R.  Co.,  41  Conn.  61,  6  Am. 

'  Pennsylvania  R.  R.  Co.  v.  Books,  Ry.  Rep.  1. 

57  Penn.  St.  3.39,  345;  Norristown  v.  *Norristown  v.  Moyer,  67  Penn.  St. 

Moyer,  67  Penn.  St.  355;  Central  B.  R.  355;  Quigley  v.  Cent.  Pac.  R.  R.  Co., 

&  B.  Co.  V.  Kelly,  supra.  11  Nev.  350.    But  where  the  court 

"  Deppe  V.  Chi.,  Rock  Isld.  &  Pacific  instructed  the  jury  they  might  include 

R.  R.  Co.,  36  Iowa,  52,  60;  Tomlinson  "  the  injury  to  his  (plaintiff's)  pride, 

V.  Derby,  43  Conn.  562.  his  manhood,"  it  was  held  to  refer  to 

'  Norristown  v.  Moyer,  67  Penn.  St.  the  character  of  the  injury — it  appear- 

355.     But  when  the  plaintiff,  a  physi-  ing  that  thereby  plaintiff  was  perma- 

cian,  claims  compensation  for  inability  nently  deformed— and  was  therefore 

to  practice  his  profession,  the  defend-  not  erroneous:  Atlanta  &  Richmond 
ant  may  show  that  his  practice  was 
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The  Supreme  Court  of  Missouri  say  that  the  proposal  to  cal"] 
in  surgeons,  during  the  progress  of  a  trial,-  to  examine  plaintiif 
as  to  tlie  extent  of  her  injuries,  is  unknown  to  the  law  of  that 
state,  and  the  court  has  no  power  to  enforce  such  an  order/  In 
Iowa,  however,  on  motion,  the  defendant  is  entitled  to  an  order 
of  court  for  such  examination." 

The  opinion  of  the  plaintiff  as  to  the  extent  of  the  damage 
suffered  by  him,  is  incompetent  evidence.' 

There  can  be  but  one  recovery  for  a  personal  injury,  which  in- 
cludes all  damages  sustained  and  prospective,  and  is  a  bar  to  an- 
other recovery.* 

An  action  to  recover  damages  for  a  personal  injury  not  re- 
sulting in  death  is  a  common  law  proceeding  in  Kentucky, 
and  it  is  there  held  that  punitive  damages  are  recoverable  if  the 
company  has  failed  to  use  diligence  in  keeping  its  works  in  re- 
pair.* The  absence  of  sligl\t  care  in  the  management  of  a  train, 
or  in  keeping  the  track  in  repair,  is  gross  negligence.  It  is  not 
necessary  to  show  the  absence  of  all  care,  or  a  reckless  indiffer- 
ence to  the  safety  of  passengers,  or  intentional  misconduct.' 

9.  For  personal  injury  cajising  death. — It  is  difficult  to  place 
a  pecuniary  estimate  upon  human  life,  or  to  arrive  at  any  fixed 
rule  of  damages  in  such  cases.  The  current,  and  we  think  we 
may  say  the  settled,  authority  is,  that  the  pecuniary  loss  suf- 
fered by  the  parties  entitled  to  the  sum  to  be  recevered,  is  the 
correct  measure  of  damages  for  a  personal  injury  causing  death.' 

Air  Line  R.  R.  Co.  ».  Wood,  48  Ga.  «M.  &  L.  R.  R.  Co.  v.  Herrick.  And 

565,  11  Am.  Ry.  Rep.  406.  see  post,  title  Punitive  Damages,  this 

'  Loyd  V.  Hannibal  &  St.  Joseph  R.  chapter.    Where  the  verdict  is  for  the 

R.  Co.,  53  Mo.  509,  12  Am.  Ry.  Rep.  defendant,  judgment  will  not  be  re- 

474.  versed  because  the  court  omitted  to 

2  Schroeder  v.  Chicago,  Rock  Island  charge  the  jury  as  to  the  measure  of 

&  Pacific  R.  R.  Co.,  47  la.  375, 14  Am.  damages:  Moran  v.  Nashville  &  Chat- 

Ry.  Rep.  359.  tanooga  R.  R.  Co.,  58  Tenn.  379,  21 

^  Central  R.  R.   &  Banking  Co.  v.  Am.  Ry.  Rep.  192. 

Kelly,  58  Ga.  107,  16  Am.  Ry.  Rep.  'Penn.  R.  R.  Co.  v.  Zebe,  33  Penn. 

114.  St.  (9  Casey),  318;  Penn.  R.  R.  Co.  v. 

*  Town  of  Elkhart  o.  Ritter,  66  Ind.  Vandever,  36  Penn.  St.  (12  Casey),  298; 

136;    South  &  N.  Ala.  R.  R.  Co.  v.  Pennsylvania  R.  R.  Co.  t>.  Henderson, 

McLendon,  10  Repr.  688.  51  Penn.  St.  315;  Pennsylvania  R.  R. 

^Maysville  &  Lexington  R.  R.  Co.  Co.  «.  Butler,  57  Penn.  St.  335,  338; 

V.  Herrick,  13  Bush,  122, 17  Am.  Ry.  Coakley  v.  North.  Penn.  R.  R.  Co.,  5 

■  l^^P-  ^3.  Penn.  L.  J.  444,  6  Am.   Law  Reg. 
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That  loss  is  said  to  be  what  the  deceased  would  have  probably 
accumulated  by  his  intellectual  or  bodily  labor  in  his  profession 
or  business  during  his  lifetime,  and  which  wotild  have  gone  to 
those  entitled  to  the  prbceeds  of  a  recovery  sought  to  be  hjid, 
taking  into  consideration  the  age,  ability,  disposition  as  to  in- 
dustry, and  also  the  habits  of  life  and  expenditure  of  living,  of 
the  deceased.'    But  nothing  is  to  be  dlowed  for  the  bodily  suf- 


355;  Mansfield  Coal  &  C.  Co.  v.  Mc- 
Eneiy,  91  Penn.  St.  185;  S.  C.  37  Leg. 
Int.  28;  Chi.  &  Alton  R.  R.  Co.  v. 
Shannon,  Adm'r,  43  111.  338;  111.  Cent. 
R.  R.  Co.  V.  Weldon,  Adm'r,  52  111. 
290;  111.  Cent.  R.  R.  Co.  v.  Baches,  55 
III.  879;  Chicago  &  Alton  R.  R.  Co.  v. 
Becker,  76  111.  25;  Chicago,  Burling- 
ton &  Quincy  R.  R.  Co.  v.  Harwood, 
80  111.  88;  Lake  Shore  &  Mich.  South- 
ern Ry.  Co.  V.  Sunderland,  2  Bradw. 
(111.),  307;  Telfer  v.  The  Northern 
R.  R.  Co.,  1  Vroom,  188;  Bait.  &  0. 
R.  R.  Co.  V.  The  State,  use  of  Kelley 
etals.,  24  Md.  271,  281;  Bait.  &  0. 
R.  R.  Co.  V.  The  State,  use  of  Wood- 
ward, 41  Md.  268;  Macon  &  Western 
R.  R.  Co.  V.  Johnson,  38  Ga.  409; 
Rose  V.  Des  Moines  Valley  Ry.  Co.,  39 
la.  246,  9  Am.  Ry.  Rep.  7;  Kansas  Pa- 
cific Ry.  Co.  V.  Cutter,  19  Kans.  83,  17 
Am.  Ry.  Rep.  471;  Collins  v.  East 
Tenn.,  Va.  &  Ga.  R.  R.  Co.,  9  Heisk. 
841,  20  Am.  Ry.  Rep.  46;  Holmes  v. 
Oregon  &  Cal.  R.  R.  Co.,  7  Sawyer, 
380;  S.  C.  5  Fed.  Repr.  528, 1  Am.  & 
Eng.  R.  R.  Cas.  623;  Burton  v.  Wil- 
mington &  Weldon  R.  R.  Co.,  82  N. 
Car.  504;  Little  Rock  &  Ft.  Smith  Ry. 
Co.  V.  Barker,  33  Ark.  350.  The  rule 
in  Colorado  is  stated  to  be  that  where 
the  statute  prescribes  no  measure  of 
damages,  that  ordinarily  applicable  in 
like  cases  at  common  law  will  govern: 
Kansas  Pacific  Ry.  Co.  ».  Miller,  2 
Col.  442,  20  Am.  Ry.  Rep.  245.  Pu- 
nitive damages  are  allowed  by  the  Al- 
abama statute:  Savannah  &  Memphis 


R.  R.  Co.  V.  Shearer,  58  Ala.  672,  20 
Am.  Ry.  Rep.  451. 

'  Pennsylvania  R.  R.  Co.  v.  Hender- 
son, 51  Penn.  St.  315;  Pennsylvania 
R.  R.  Co.  V.  Butler.  57  Penn.  St.  335, 
338;  111.  Cent.  R.  R.  Co.  v.  Weldon, 
.52  m.  290;  Chicago  &  N.  W.  R.  R. 
Co.  V.  Moranda,  93  111.  302;  Bait.  & 
0.  R.  R,  Co.  V.  State,  use  of  Kelley, 
24  Md.  27i,  281;  Bait.  &  0.  R.  R.  Co. 
V.  Thft  State,  use  of  Woodward,  41 
Md.  268;  Collins  v.  E.  T.,  V.  &  G.  R. 
R.  Co.,  supra;  Burton  v.  W.  &  W.  R. 
R.  Co.,  supra;  Kans.  Pac.  By.  Co.  ». 
Lundin,  3  Col.  94;  Denver,  S.  P.  &  P. 
Ry.  Co.  V.  Woodward,  4  Col.  1,  162; 
Bait.  &  Ohio  R.  R.  Co.  v.  Noell,  32 
Gratt.  394.  The  allowance,  if  for  mi- 
nors, is  estimated  as  till  their  major- 
ity; if  for  the  widow,  it  is  estimated 
for  the  term  of  her  probable  life :  Bait. 
&  0.  R.  R.  Co.  V.  State,  use  of  Train- 
or,  33  Md.  542.  To  this  well  settled 
and  just  rule  of  law  the  court  added, 
in  its  instructions  to  the  jury,  in  The 
Pennsylvania  R.  R.  Co.  v.  McCloskey's 
Adm'r,  23  Penn.  St.  (11  Harris),  526, 
as  law,  the  following  unwarranted 
and  extraordinary  assumption,  to  wit : 
"  But  if  the  jury  can  find  a  better  rule 
than  the  one  suggested,  they  are  at 
liberty  to  adopt  it;"  which  was  sus- 
tained by  the  Pennsylvania  Supremf 
Court,  LowKiE,  J.;  Justices  Black 
and  WooDWAKD  dissenting.  See,  ii 
this  connectipn,  Kansas  Pacific  Ry 
Co.  V.  Miller,  supra. 
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fering  of  deceased,  or  for  distress  of  mind  of  such  surviving 
beneficiaries,  occasioned  by  his  death/ 

In  actions  for  personal  injury  resulting  in  death,  evidence  of 
the  probable  period  or  length  of  the  life  of  the  deceased,  esti- 
mated by  reference  to  and  in  accordance  with  the  principles  and 
rules  laid  down  in  recognized  American  life-tables,  is  properly 
admissible,  in  aid  of  ascertainment  of  the  damages.'' 

Where  the  jury  find  a  certain  sum  as  the  pecuniary  loss  sus- 
tained, it  will  be  allowed  to  stand  even  though  it  may  not  be 
strictly  consistent  with  a  special  finding  by  them  as  to  the 
amount  of  loss,  or  the  manner  thereof.' 

There  must  be  proof  of  damage  in  order  to  sustain  more  than 
a  nominal  verdict;*  but  pecuniary  loss  may  be  inferred  by  the 
jury  if  there  is  proof  of  the  age,  character  and  capacity  of  the 
deceased,  and  of  the  relations  sustained  by  him  toward  the  ben- 
eficiaries.^ 

The  rule  of  damages  in  Georgia  is,  where  the  widow  sues  for 
the  death  of  the  husband,  and  no  negligence  or  fault  is  shown  in 


1  Penn.  E.  R.  Co.  v.  Zebe,  33  Penn. 
St.  (9  Casey),  318;  Penn.  R.  R.  Co. 
V.  Vandever,  36  Penn.  St.  (12  Casey), 
298;  Pennsylvania  R.  R.  Co.  v.  Hen- 
derson, 51  Penn.  St.  315,  323;  Penn- 
sylvania R.  R.  Co.  V.  Butler,  57  Penn. 
St.  835,  338;  Coakley  v.  North  Penn. 
R.  R.  Co.,  5  Penn.  Law  Journal,  444; 
Ohio  &  Miss.  R.  R.  Co.  v.  Tindall,  13 
Ind.  366;  "Chi.  &  Alton  R.  R.  Co.  v. 
Shannon,  Adm'r,  43  111.  338;  111.  Cent. 
R.  R.  Co.  V.  Weldon,  52  111.  290;  Nash- 
ville &  Chattanooga  R.  R.  Co.  v.  Ste- 
vens, 9  Heisk,  12,  19  Am.  Ry.  Rep. 
363;  Collins  ».  East  Tenn.,  Va.  &  Ga. 
R.  R.  Co.,  9  Heisk.  841,  20  Am.  Ry. 
Rep.  46;  Kansas  Pacific  Ry.  Co.  v. 
MiUer,  2  Col.  442,  20  Am.  Ry.  Rep. 
245.  Sec.  2291  of  the  Tennessee  Code 
does  not  give  compensation  for  grief  of 
the  wife,  but  does  for  bodily  and  men- 
tal suflfering  of  the  deceased,  and  dam- 
ages resulting  to  the  beneficiaries:  N. 
&  C.  R.  R.  Co.  V.  Stevens,  Collins  v. 
E.  T.,  V.  &  G.  R.  R.  Co.,  supra; 
Fowlkes  V.  Nashville  &  Decatur  R. 


R.  Co.,  5  Baxt.  663. 

^O'Donnell  v.  O'Donnell's  Exec'rs, 
3  Bush  (Ky.),  216;  Alexander's  Ex- 
ec's V.  Bradley,  3  Bush,  667;  Louis- 
ville, Cincinnati  &  Lexington  R.  R. 
Co.  V.  Mahony's  Adm'x,  7  Bush  (Ky.), 
235,  238;  Sauter  v.  N.  Y.  Cent.  & 
Hudson  River  R.  R.  Co.,  66  N.  Y.  50, 
6  Hun,  446;  Walters  v.  C,  R.  I.  &  P. 
'R.  R.  Co.,  86  la.  458;  S.  C.  41  la.  71; 
Bait.  &  Ohio  H.  R.  Co.  v.  Noell,  82 
Gratt.  394;  Kansas  Pac.  Ry.  Co.  v. 
Lundin,  3  Col.  94;  Denver,  S.  P.  &  P. 
Ry.  Co.  ».  Woodward,  4  Col.  1. 

'  Kansas  Pacific  Ry.  Co.  v.  Cutter, 
19  Kans.  83,  17  Am.  Ry.  Rep.  471. 

*  Mclntyre  v.  N.  Y.  Cent.  R.  R.  Co;, 
37  N.  Y.  287;  Mitchell  v.  N.  Y.  Cent. 
&  H.  R.  R.  R.  Co.,  2  Hun,  535;  Chi- 
cago &  Alton  R.  R.  Co.  o.  Shannon, 
43  111.  338;  111.  Cent.  R.  R.  Co.  v. 
Weldon,  52  111.  290. 

^  Cornwall  v.  Mills,  44  N.  Y.  Supe- 
rior, 45;  Rockford,  Rock  Island  &  St. 
Louis  R.  R.  Co.  V.  Delaney,  82  111. 
198. 
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the  conduct  of  the  deceased  in  connection  with  the  injury,  to  as- 
certain what  is  a  reasonable  support  of  the  widow,  according  to 
the  condition,  habits,  character  and  occupation  in  life  of  the 
husband:  and  when  so  found,  give  the  value  of  this  m  jyrwsenti, 
as  ascertainable  by  the  life-tables,  according  to  the  expectancy 
of  her  life.  The  result  of  this  finding  or  conclusion  is  the  proper 
measure  of  damages  in  such  cases  in  Georgia.' 

10.  To  parent,  for  injury  to  minor  child. — If  the  action  be  by 
the  father  for  injury  to  his  minor  child,  the  measure  of  damages 
is  to  be  a  fair  compensation  for  the  loss  of  service  oscasioned  by 
the  injury,  as  also  remuneration  for  the  necessary  expenses  of 
nursing  and  medical  attendance,  if  any  such  are  incurred  by  the 
plaintiif.^  If  death  has  ensued  from  the  injury,  then  the  loss  of 
service  is  to  be  estimated  during  the  time  the  deceased,  if  he  had 
lived,  would  have  been  in  a  state  of  minority.'  In  case  death 
does  not  result  from  the  injury,  then  the  service  is  to  be  estima- 
ted from  the  time  lost  by  reason  of  the  injury,  not,  however,  be- 
yond the  time  of  the  injured  person's  arrival  at  his  majority. 
And  though  death  ensue  from  the  injury,  damages  may  not  be 
allowed  to  the  parent  except  for  the  reasonable  and  just  expecta- 
tion of  life  prior  to  attaining  majority.  The  possibility  of  the  de- 
ceased having  survived  and  afforded  filial  aid  beyond  that  period, 
had  he  not  been  injured,  is  too  remote  to  be  taken  into  account  in 
the  assessment  of  damages  for  the  death.*  But  where  the  de^ 
ceased  child  is  above  the  age  of  twenty-one,  if  any  evidence  is 
produced  tending  to  show  a  reasonable  expectation  of  pecuniary 
advantage  accruing  to  the  plaintiffs  (mother  and  father),  and 
which  is  destroyed  by  the  loss  of  the  son,  it  should  be  submitted 
to  the  jury  to  determine.^ 

The  fact  that  a  widow  was  not  entirely  dependent  upon  her 
husband  for  support  during  his  lifetime,  does  not  affect  her  right 
of  recovery." 

>  Macon  &  Western  R.  R.  Co.  v.  v.  Bait.  &  0.  R.  R.  Co.,  24  Md.  102. 

Johnson,  38  Geo.  409.                ■  °  The  State,  use  of   Coughlan,    v. 

2  The  Pennsylvania  R.  R.  Co.  v.  Eel-  Bait.  &  0.  R.  R.  Co.,  24  Md.  102. 

]y,  31  Penn.  St.  (7  Casey),  372;  Penn-  *The  State,  for  use  of  Coughlan,  v. 

sylvamia  R.  R.  Co.  v.  Zebe,  33  Penn.  Bait.  &  0.  R.  R.  Co.,  24  Md.  102. 

St.  318;  Oakland  R.  W.  Co.  v.  Field-  ' North  Penn.  R.  R.  Co.  v.  Kirk,  90 

ing,  48  Penn.  St.  (12  Wright),  320j  Penn.  St.  15;  S.  C.  1  Am.  &  Eng.  R. 

Ohio  &  Miss.  R.  R.  Co.  ».  Tindall,  13  R.  Cas.  45. 

Ind.  366;  The  State,  use  of  Coughlan,  epenver,   S.  P.  &  P.  Ry.  Co.  v. 
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11.  For  conversion  of,  or  failure  to  deliver,  stock. — The  meas- 
ure of  damages  in  an  action  for  failure  to  replace  or  return  bor- 
rowed stocks,  is  the  highest  market  price  tliereof  from  the  time 
the  defendant  was  bound  to  deliver  the  same  np  to  the  time 
of  the  trial.'  But  the  rule  in  Illinois  is  the  actual  market  price 
of  the  stocks  at  the  time  of  convel-sion  of  the  same.'' 

12.  For  injury  to  personal  property. — The  measure  of  dam- 
ages for  injuries  by  a  railroad  company  to  personal  property,  as 
a  mere  act  of  negligence  unaccompanied  with  intentional  wrong, 
is  compensation — that  is,  such  sum  as  will  make  the  injured 
party  whole,  by  repairing  the  injury  and  compensating,  also,  for 
the  direct  loss  occasioned  thereby.' 

In  the  case  here  cited  from  4tli  Indiana,  the  injury  was  done 
to  the  wagon  of  the  complainant  at  a  depot  of  defendant,  where  it 
was  for  the  purpose  of  receiving  and  removing  away  some  freight 
which  was  coming  in  on  the  train,  and  which  plaintiflFhad  come 
there  to  receive.  The  wagon  being  disabled  and  the  trip  lost, 
the  court  held  the  measure  of  damages  to  be  the  value  of  the 
damage  done  to  the  wagon,  the  lost  Value  of  the  trip  in 
which  plaintiff  was  engaged,  and  the  value  of  the  use  of  the 
wagon  for  a  reasonable  time  in  which  to  have  the  same  re- 
paired.* 

13.  For  breach  of  right  of  way  contract. — The  measiTre  of 
damages  for  a  breach  of  contract  to  convey  land  to  a  railroad  com- 
pany for  its  right  of  way,  is  the  increased  difference,  if  any,  be- 
tween the  price  agreed  upon  in  the  contract  and  the  amount  of 
assessment  money  which  the  company  has  to  subsequently  pay 
to  procure  the  same  right  of  way  by  assessment  under  the  stat- 
ute.°  This  is  the  amount  which  will  in  such  case  make  the  com- 
pany whole.     This  is  compensation. 

Where  a  landowner  conveys  the  right  of  way  through  his 
lands  for  a  nominal  sum,  and  also  in  consideration  that  the  rail- 
Woodward,  4  Col.  1,  162.  See  Phil-  N.  Y.),  309;  Clark  v.  Pinney,  7  Cow. 
lips  V.  London  &  S.  W.  Ry.  Co.,  Law  687. 

Rep.  6  C.  P.  Div.  280;    S.  C.  L.  R.  4         » Sturges  and  others  v.  Keith,  57 

Q.  B.  Div.  406,  and  5  Id.  78.  111.  4-51. 

'  Bank  of  Montgomery  v.  Reese,  2         '  Shelbyirille  Lateral  Branch  R.  R. 

Casey  (26  Penn.  St.),  147:  Musgrave  Co.  t>.  Lewark,  4  Ind.  471. 
V.  Beckendorff,  53  Penn.  St.  310,  312;         «4  lad.  471,  473. 
West  V.  Pritchard,  19  Conn.  212;  Ro-         ^  Western  R.  R.  Co.  v.   Babcock,  6 

maine  v.  Van  Allen,   12   Smith   (26  Met.  346. 
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road  company  sliould  erect  a  depot  upon  designated  grounds 
sold  bj  such  landowner  to  the  company  at  a  given  price,  upon 
failure  of  the  company  to  perform  by  building  of  the  depot,  it 
becomes  liable  in  damages  to  such  landowner;  and  the  true  meas- 
ure of  damages,  in  an  action  for  such  breach  of  contract,  is  not 
the  amount  which  the  right  of  way  would  have  been  assessed  at 
if  condemned  under  the  statute,  but  is  the  amount  or  sum  of 
money  in  which  the  adjacent  lands  of  such  owner  would  liave 
been  increased  in  value  if  the  contract  were  complied  with,  add- 
ed to  the  fair  value  of  the  right  of  way.^  These  two  together, 
as  an  aggregate  sum,  form  the  measure  of  damages  in  such  ac- 
tion ;  and  the  value  of  the  right  of  way  is  to  be  ascertained  in  the 
usual  manner,  by  estimating  the  difference  in  value  of  the  land 
before  and  after  the  building  of  the  road,  considering  all  proxi- 
mate advantages  and  disadvantages  to  the  owner,  not  common 
to  others." 

14.  Refusing  to  permit  transfer  of  capital  stock. — In  an  ac- 
tion against  the  company  by  the  buyer  for  refusing  to  permit  a 
transfer,  and  refusal  to  make  a  delivery  of,  stock,  the  meas- 
ure of  damages  is  the  value  of  the  stock  at  the  date  of  making 
a  demand  for  it,  and-  not  as  of  the  time  of  trial.' 
•  15.  For  wrongful  expulsion  from  cars. — The  true  measure 
of  damages  for  wrongfully  expelling  a  party  from  the  cars, 
wliere  the  act  is  unaccompanied  with  aggravating  circumstances 
or  wantonness  on  the  part  of  the  company,  is  the  actual  loss  and 
damage  sustained  by  the  party  by  reason  of  his  expulsion.*  The 

'  Watterson  v.  Allegheny  Valley  R.  o.    Am.   Powder  Co.,  8   Cush.  168; 

E.  Co.,  74  Penn.  St.  208.  Sewall  v.  Boston  W.  P.  Co.,  4  Allen, 

2  Watterson  v.  Allegheny  Valley  R.  277. 
R.  Co.,  74  Penn.  St.  208.    In  this  es-         *Mil.  &  Miss.  R.  R.  Co.  v.  Finney, 

timate,  profits  of  business  are  not  to  be  10  Wis.  388;  Hamilton  v.  Third  Ave- 

considered;   but  the  increased  value  nue  R.  R.  Co.,   53  N.  Y.  25,  5  Am. 

of  the  land  as  a  place  of  business  may  Ry.  Rep.  362.    But  see  Hays  v.  Hous- 

be  considered  as  a  benefit  to  have  re-  ton  G.  N.  R.  R.  Co.,  46  Tex.  272,  13 

suited  from  the  depot  and  station,  if  Am.  Ry.   Rep.   281,  where  it  is  said 

erected  ia  fulfillment  of  the  contract:  the  jury  may    consider  the  injuries 

lb.  sustained  by  the  plaintiff  in  his  feel- 

'  Pinkerton  v.  The   Manchester  &  ings,  his  person  and  his  estate,   and 

Lawrence  R.  R.  Co.,  42  N.  H.  424;  his  situation  in  life  and  reputation,  and 

Baltimore  City  Pass.  Ry.  Co.  v.  Sew-  any  circumstances  attending  the  act; 

ell,  35  Md.  238;  Hussey  v.  Manfrs.  &  butnot  his  property,  or  the  wealth  of 

Mech.  Bank,   10  Pick.  415 ;  Wyman  the  defendant.    And  see  Philadelphia, 
55 
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action  in  sucli  cases  is  in  its  nature  ex  contractu,  as  the  expul- 
sion, if  wrongful,  results  in  a  violation  of  the  contract  for 
the  passage  of  the  party.'  Vindictive  damages  are  not  allow- 
able in  such  ease,  unless  for  acts  accompanied  with  malicious- 
ness, brought  home  to  the  intent  of  the  company.^  It  is  no 
defense  to  such  an  action  that  the  wrong  act  was  willful  on  the 
part  of  the  conductor,  for  the  ground  of  action  is  the  breach  of 
the  contract  of  carriage,  and  the  conductor  being  the  agent  of  the 
company  to  carry  it  out,  it  therefore  results  that  the  breach  is 
none  the  less  actionable  because  he  may  have  failed  in  his  duty 
from  improper  motives."  It  is  unlike  an  action  in  tort  for  a 
wrong  and  violence  unnecessarily  inflicted  by  an  agent  outside 
of  his  authority. 

For  putting  a  passenger  off  the  cars,  contrary  to  the  statute,' 
betwixt  stations,  who  wantonly  refuses  to  pay  fare  and  claims  to 
ride  free,  the  true  measure  is  nominal  damages,  if  no  more  is 
done  than  simply  to  eject  him,  and  no  indignities  or  violence  are 
unnecessarily  offered  him.  The  only  wrong  being  the  expelling 
of  the  passenger  at  an  improper  place,  as  between  stations,  the 
law  affords  therefor  merely  nominal  damages.'  But  if  the  expul- 
sion be  accompanied  with  willful  wrong  or 'violence  on  the  part 
of  the  conductor  as  to  the  manner  of  putting  off  the  train,  and 

Wilmington  &  Baltimore  E.   E.   Co.  even  if  the  admission  of  such  testi- 

V.  Larkin,  47  Md.  155,   18  Am.  Ey.  mony  be  considered  erroneous,  if  the 

Eep.  536.  jury  have  found  against  a  cause  of  ae- 

'  Mil.  &  Miss.  E.  E.  Co.  v.  Finney,  tion,   the  judgment  will  not  be  re- 

10  Wis.  388.  versed  for  that  reason:  Ibid. 

2 Mil.  &  Miss.  E.  E.  Co.  v.  Finney,  ^Mil.  &  Miss.  E.  E.  Co.  v.  Finney, 
10  Wis.  388;  Du  Laurans  v.  First  10  Wis.  388;  Weed  v.  Panama  E.  E.' 
D;v.  St.  Paul  &  Pac.  E.  E.  Co.,  15  Co.,  17  N.  Y.  362;  Sherley  v.  Billings, 
Minn.  49;  Hamnton ».  Third  Avenue  8  Bush,  147;  Goddard  v.  Grand 
E.  E.  Co.,  53  N.  Y.  25,  5  Am.  Ey.  Trunk  Ey.  Co.,  57  Me.  202.  And 
Eep.  862;  Parker  ».  Long  Island  E.E.  so  where  the  conductor  employs  as- 
Co.,  13  Hun,  319;  Hays  ».  Houston  G.  sistants  to  aid  in  expelling  a  pas- 
N.  E.  E.  Co.,  46  Tex.  272;  Edelmann  senger,  the  company  will  be  liable  for 
V.  St.  Louis  Transfer  Co.,  3  Mo.  App.  injury  caused  by  their  unjustifiable 
503.  And  where  vindictive  damages  force,  although  contrary  to  the  con- 
are,  or  might  be,  claimed,  evidence  ductor's  orders:  Coleman  e.  New 
by  the  servant  ejecting  the  plaint-  York  &  New  Haven  E.  E.  Co.,  106 
iff  as  to  his  good  faith  in  so  doing,  Mass.  160,  6  Am.  Ey.  Rep.  306. 
is  proper:  Yates  v.  New  York  Cen-  "Chicago,  B.  &  Q.  E.  E.  Co.  v. 
tral  &  Hudson  Eiver  E.  E,  Co.,  67  N.  Parks,  18  111.  460. 
Y.  100,  15  Am.  Ey.  Eep.  137.    And  ^Xerre  Haute,  Alton  &  St.  Loais  E. 
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in  discharge  of  that  duty,  then  exemplary  damages  may  be  given.' 
It  is  a  question  of  fact  for  the  jury  whether  blows  are  struck 
in  the  exercise  of  justifiable  force  to  effect  an  expulsion,  and 
overcome  force  with  which  the  passenger  is  resisting  it,  and 
whether  more  force  is  used  than  is  necessary;  and  the  jury 
should  be  intelligibly  instructed  that  the  plaintiff  has  no  right 
to  resist  expulsion  if  he  is  wrongfully  on  the  cars.**  And  if  the 
railroad  company,  by  using  excessive  violence,  aggravate  an  in- 
cipient disease  of  the  passenger,  it  is  no  defense  that  they  were 
not  cautioned  about  it'  And  the  question  whether  the  force  ag- 
gravated the  disease  is  also  for  the  jury.* 

In  a  ease  where  a  person,  after  being  thrown  from  a  car  upon 
the  ground,  got  up  again,  pursued  and  overtook  the  car,  walked 
a  considerable  distance  that  evening,  worked  on  the  following 
day,  and  no  external  injury  could  be  perceived,  although  there 
was  doubt  as  to  the  nature  and  extent  of  the  internal  injuries 
(which,  however,  were  not  of  a  nature  to  impair  plaintiff's  means 
of  earning  a  livelihood),  twelve  thousand  dollars  damages  were 
held  to  be  grossly  excessive.'  In  this  case  it  was  also  held  that 
where  the  conductor  is  made  a  co-defendant,  evidence  of  the  pe- 
cuniary ability  of  the  company  in  aggravation  of  damages  is 
improper.* 

16.  For  breach  of  contract  to  construct  railroad. — In  an  ac- 
tion by  a  contractor  against  a  railroad  company,  for  a  breach  of 
contract  of  construction  by  an  unauthorized  suspension  of  the 

R.  Co.  V.  Vanatta,  21  111.  188;  Chicago'  v.  Larkin,  sup? a. 

&    Alton   R.    R.  Co.  v.  Roberts,   40  ^Qoigman    v.   New  York  &    New 

III.    503.    And    see    Brown  v.   Mo.,  Haven  R.  R.   Co.,  106  Ma.ss.  160,   6 

Kans.  &  Tex.  Ry.,  64  Mo.    536,  17  Am.  Ry.  Rep.  306. 

Am.  Ry.   Rep.  242,  where  the  pass  '  Coleman  ».  N.  Y.  &  N.  H.  R.  R. 

had  been  obtained  by  misrepresenta-  Co.,  supra. 

tions.  *Ibid. 

1  Chi.,  Rock  Isld.  &  Pacific  Ry.  Co.  ^  Chicago  City  Ry.  Co.  v.  Henry,  62 

V.  Herring,  57  HI.  59;    Kansas  Fa-  111.  142,  6  Am.  Ry.  Rep.  865.    But 

cific  Ry.  Co.  V.  Kessler,  18  Kans.  523,  ^ight  hundred  dollars  held  not  exces- 

15  Am.  Ry.  Rep..  338;  Philadelphia,  sive,  in  Kansas  Pacific  Ry.  Co.  v.  Kess- 

Wilmington  &  Baltimore  R.  R.  Co.  v.  ler,  supra. 

Larkin,  47  Md.  155,  18  Am.  Ry.  Rep.  «Chi.  City  Ry.  Co.  v.  Henry,  supra. 

536;  and  this,  too,  though  the  plaintiff  And  see  Toledo,  W>  bash  &  Western 

may  have  rendered  himself  liable  to  be  Ry.  Co.  v.  Smith,  57  111.  517,  10  Am. 

ejected  from  the   cars  by  his  diaor-  Ry.  Rep.  445. 
derly  conduct:  P.,  W.  &  B.  R.  R.  Co. 
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work,  the  difference  between  the  amount  such  contractor  was,  by 
his  contract,  to  receive  of  the  railroad  company  for  the  work,  and 
the  amount  contracted  by  him  to  pay  for  the  same  work  to  a 
sub-contractor,  is  not  the  measure  of  damages.'  Moreover,  evi- 
dence of  such  difference  is  not  legal  testimony  for  the  jury."" 

The  measure  of  damages  in  an  action  by  a  contractor  against  a 
railroad  corporation  for  the  breach  of  an  executory  agreement  to 
let  a  contract  of  construction  of  a  portion  of  its  road,  is  the  same 
as  if,  the  contract  having  been  fully  executed,  the  company  there- 
after broke  the  same  by  refusing  to  allow  the  performance  thereof 
by  the  contractor,  and  by  refusing  to  perform  on  its  part." 

Although  generally  future  profits  can  not  be  allowed  in  esti- 
mating damages,  yet  where  labor  is  to  be  performed  on  which  prof- 
its will  arise  as  the  direct  result  of  the  work  done  at  a  contract 
price,  and  the  contractor  is  prevented  from  earning  such  profit 
by  the  wrongful  act  of  the  company,  such  damages  may  be  esti- 
mated.* The  probable  cost  of  completion  of  the  Contract  may 
be  established  by  proof  of  the  value  of  the  material,  labor  and 
skill  required;'  and  for  this  purpose  expert  testimony  is  ad- 
missible." 

The  witnesses  must  estimate  the  cost  of  labor  and  materials 
as  of  the  date  of  the  breach  of  the  contract,  which  is  the  time 
■  when  the  cause  of  action  accrues.'  From  that  time  the  con- 
tractor performs  no  more  labor,  and  assumes  no  further  risk. 
These  things  should  be  considered  by  the  jury,  and  to  that  ex- 
tent it  may  be  held  that  the  rule  of  damages  is  limited — that 
the  difference  between  the  cost  of  doing  the  work,  and  the  price 
to  be  paid  for  it,  is  the  measure  of  damages.' 

17.  Breach  of  contract  of  carriage. — For  the  breach  of  a  con- 
tract of  carriage  of  passengers,  damages  can  not  be  recovered  for 
annoyance  and  vexation  of  mind,  or  mental  distress  and  sense 

1  Story  ®.  New  Tork&  Harlem  R.  lyn,  7  Hill,  61. 
R.  Co.,  6  N.Y.  (2  Selden),  85;  Master-         =  Pratt  v.  The  Hudson  River  R.   R. 

tont).  The  Mayor  et  al.  of  Brooklyn,  Co.,  21  N.  Y.  (7  Smith),  305. 
7  Hill,  61.    And  see  Waco  Tap  R.  R.         *Waco  Tap  R.  R.  Co.  v.  Shirley, 

Co.  V.  Shirley,  45  Tex.  355,   13  Am.  45  Tex.  355,  13  Am.  Ry.  Rep.  233. 
Ry.  Rep.  233.  ^  Waco  Tap  R.  R.  Co.  v.  Shirley. 

'  Story  t).  New  York  &  Harlem  R.         •  Waco  Tap  R.  R.  Co.  v.  Shirley. 
R.  Co.,  6  N.  Y.  (2  Selden),  85;  Mas-         'Waco  Tap  R.  R.  Co.  v.  Shirley, 
terton  v.  The  Mayor,  etc.,  of  Brook-         «  Waco  Tap  R.  R.  Co.  v.  Shirley. 
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of  wrong,  even  though  the  breach  is  willful;'  but  loss  of  time, 
and  such  personal  inconvenience  as  is  the  immediate  conse- 
quence of  the  breach  of  contract,  are  proper  elements  of  dam- 
age." 

The  measure  of  damages  in  an  action  for  breach  of  a  special 
contract  to  carry  freight  at  fixed  rates,  is  the  difference  between 
the  market  price  of  the  goods  refused  to  be  carried  at  the  place 
of  shipment  and  the  place  of  destination,  less  the  charges  agreed 
upon.'  Anticipated  profits  from  contracts  subsequently  made 
can  not  be  included,  although  at  the  time  of  making  the  agree- 
ment the  carrier  was  notified  that  the  shipper  wished  to  make 
such  contracts.* 

18.  For  breach  of  other  contracts. — Under  a  contract  in 
which  the  plaintiff  agreed  to  run  a  stage  line  between  certain 
points,  in  consideration  of  which  the  railroad  company  granted 
the  exclusive  right  of  ticketing  between  such  points  for  a  term 
of  years,  it  was  held  that  plaintiff  was  not  entitled  to  damages 
suffered  in  the  steamboat  business  between  intervening  points 
by  reason  of  its  breach."  Upon  such  a  contract  the  measure  of 
damages  is  not  the  difference  between  the  contract  price  for  car- 
rying passengers  and  the  cost  of  transportation,  but  is  the  profits 
plaintiff  was  in  fact  able  to  make,  taking  into  account  the  situa- 
tion and  use  of  his  property  in  the  transportation  of  other  pas- 
sengers, and  the  carrying  on  of  other  and  distinct  business  over 
the  same  route.' 

19,  Punitive  damages. — There  is  a  species  of  enhanced  dam- 
ages, over  and  above  the  ordinary  measure  of  compensation,  that 
are  given  in  the  interest  of  the  public,  and  not  as  a  matter  of 
right  to  the  injured  party,  where  the  conduct  of  the  defendant 
in  reference  to  the  infliction  of  the  injury  is  so  grossly  negli- 
gent, malicious,  or  wanton,  as,  in  view  of  the  public  good,  to 
call  for  punishment  by  way  of  example.  These  are  sometimes 
referred  to  as  "punitive,"  sometimes  as  "exemplary,"  and 
sometimes  as  "  vindictive,"  damages.     To  authorize  the  inflic- 

^  Walsh  V.  Chicago,  Milwaukee  &  Am.  Ey.  Rep.  9. 

St.  Paul  Ry.  Co.,  42  Wis.  23,  15  Am.  *Hai:vey  v.  Conn.  &  P.  Rivers  R.  R. 

Ry.  Rep.  71.  Co. 

2  Walsh  V.  C,  M.  &  St.  P.  Ry.  Co.  "Frye  v.  Maine  Cent.  R.  R.  Co.,  67 

8  Harvey   v.    Conn.  &  Passumpsic  Me.  414,  16  Am.  Ry.  Rep.  363. 

Rivers  R.  R.  Co.,  124  Mass.  421,  18  '^lUA. 
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tioM  of  such  damages,  the  jury  must  find  from  the  evidence 
sometliingmore  against  the  defendant  than  mere  want  of  ordi- 
nary care.  It  must  appear  that  the  defendant  was  guilty  of 
either  fraud,  malice,  wantonness,  violence,  gross  want  of  care, 
oppression,  or  other  wrong  act  or  intent.' 

But  to  authorize  such  finding  of  vindictive  damages,  the  im- 
proper conduct  and  intent  on  which  the  finding  is  to  be  predi- 
cated must  be  that  of  the  principal.  It  is  not  suflScient  that 
'^such  be  the  conduct  and  wrong  of  a  mere  servant,  unless  the 
principal  be  by  the  evidence  connected  in  some  manner  there- 
with.' 

Or,  in  other  words,  the  master  or  employer  is  not  liable  in 
punitive  damages  unless  his  own  wrong  act,  default  or  neg- 
ligence be  connected  in  some  manner  therewith;  as  if  the 
conduct  of  the  servant  be  in  obedience  to  the  direction  of,  or  be 
ratified  by,  the  master,  as  by  retaining  him  in  hjs  employment,  or 


'  Chicago  &  Rocfe  Isl'J  R.  E.  Co.  v. 
MoKean,  40  111.  218;  City  of  Chicago 
V.  Martin,  49  111.  245;  Chicago,  Bock 
Isl'd  &  Pacific  By.  Co.  v.  Herring, 
57  111.  59;  Toledo/Peoria  &  Warsaw 
B.  R.  Co.  V.  Patterson,  63  111.  304; 
Chicago,  Burlington  &  Quincy  B. 
B.  Co.  V.  Bryan,  90  111.  126;  Acker- 
son  V.  The  Erie  By.  Co.,  3  Vroom 
(N.  J.),  254;  Louisville,  Cin.  & 
Lex.  B.  B.  Co.  V.  AdmV  of  Case,  9 
Bush  (Ky.),  728;  Atlantic  &  Great 
Western  By.  Co.  v.  Dunn,  19  Ohio 
St.  162;  Milwaukee  &  St.  Paul  By.  Co. 
V.  Arms,  91  U.  S.  489,  6  Am.  By.  Bep. 
( 512;  Hays  v.  Houston  G.  N.  B.  R.  Co., 
'46  Tex.  272,  13  Am.  By.  Bep.  281; 
,  Kansas  Pacific  By.  Co.  v.  Kessler,  18 
Kans.  523,  15  Am.  By.  Bep.  838; 
Same  v.  Miller,  2  Col.  442,  20  Am.  By. 
Rep.  245;  Hanson  v.  European  &  If. 
Am.  Ry.  Co.,  62  Me.  84;  Ames  v. 
Hilton,  70  Me.  36;  Bait.  &  T.  Tump. 
Co.  V.  Boone,  45  Md.  344;  Phil., 
Wilm.  &  Bait.  R.  B.  Co.  v.  Larkin, 
47  Md.  155;  South  &  N.  Ala.  B.  R.  Co. 
V.  McLendon,  10  Repr.  688;  Edelmann 
V.  St.  Louis  Transfer  Co.,  3  Mo.  App. 


503;  Quigleyp.  Cent.  Pac.  B.  R.  Co., 
11  Nev.  850.  In  Iowa,  an  averment 
of  such  facts  as  justify  a' recovery  of 
punitive  damages  is  necessary:  John- 
son V.  C,  R.  I.  &  P.  By.  Co.,  51  la. 
25. 

^Townsend  v.  The  New  York  Cent. 
&  Hudson  River  R.  B.  Co.,  56  N.  Y. 
295;  Cleyhorn  v.  The  New  York  Cent. 
&  Hudson  Biver  B.  R.  Co.,  56  N.  Y. 
44;  Ackerson  v.  The  Ei-ie  Ry.  Co.,  3 
Vroom  (N.  J.),  254;  Hopkins  v.  Atlan- 
tic &  St.  Lawrence  R.  R.  Co.,  36  N. 
H.  9;  Taylor  v.  Grand  Trunk  By, 
Co.,  48  Ih.  804;  Craker  v.  Chicago  & 
Northwestern  By.  Co.,  36  Wis.  657, 
9  Am.  By.  Bep.  118;  Bass  v.  Same, 
42  Wis.  654,  15  Am.  By.  Bep.  45; 
Milwaukee  &  St.  Paul  By.  Co.  v. 
Arms,  supra.  The  failure  of  a  con- 
ductor to  assist  or  rescue  a  passenger 
assaulted  by  riotous  and  disorderly 
persons  improperly  permitted  on  the 
train,  will  not  authorize  the  giving 
of  punitive  or  exemplary  damages: 
New  Orleans,  St.  Louis  &  Chicago  R. 
R.  Co.  V.  Burke,  53  Miss.  200,  9  Am. 
Ry.  Rep.  308. 
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in  some  manner  induced  or  influenced  by  his  or  the  company's 
conduct.'  Therefore,  in  an  action  for  injuries  occasioned  by  the 
negligence  or  wrongful  act  of  an  employe  or  servant,  evidence  is 
competent  and  proper  to  show  that  the  servant  was  eraplo_yed 
with  knowledge  of  his  bad  habits  of  drunkenness  or  other  faults, 
or  with  so  little  care  that  such  fanlts,  though  existing,  were  not 
discovered,  when  they  might  have  been  known  by  ordinary  care; 
or  that,  knowing  the  unfitness,  the  master  or  employer  retained 
him  in  his  service."  On  the  question  of  punitive  damages  for 
personal  injury,  evidence  of  gross  carelessness  of  the  defendant, 
and  other  circumstances  aggravating  the  defendant's  conduct,  as 
also  evidence  of  phj;sical  suffering  of  the  plaintiff,  is  admissible.' 
The  rule  laid  down  in  the  Supreme  Court  of  Illinois,  in  ac- 
tions for  personal  injuries,  is  that  "juries  may  give  exemplary 
or  punitive  damages  in  cases  of  willful  negligence  or  malice,  but 
it  is  requisite  such  a  case  must  be  made.''*  Again:  "To  au- 
thorize the  giving  of  exemplary  or  vindictive  damages,  either 
malice,  violence,  oppression  or  wanton  recklessness  must  mingle 
in  the  controversy.     The  act  complained  of  must  partake  of  a 


1  Caldwell  V.  N.  Jersey  Steamboat 
Co.,  47  H.  Y.  282;  Clefyhorn  v.  The 
New  Ifork  Cent.  &  Hudson  River  R. 
R.  Co.,  56  N.  T.  (11  Sickels),  44; 
Townsend  v.  N.Tork  Cent.  &  Hudson 
River  R.  R.  Co.,  56  N.  Y.  295;  Park- 
er V.  Long  Island  R.  R.  Co.,  13  Hun, 
319;  Bass  V.  Chicago  &  Northwestern 
Ry.  Co.,  39  Wis.  636, 13  Am.  Ry.  Rep. 
414;  S.  C.  42  Wis.  654,  15  Am.  Ry. 
Rep.  45;  Nashvillp  &  Chattanooga  R. 
R.  Co.  V.  Starnes,  9  Heisk.  52, 19  Am. 
Ry.  Rep.  280;  Edelmann  v.  St.  Louis 
Transfer  Co.,  3  Mo.  App.  503. 

^Cleghorn  ».  New  York  Cent.  & 
Hudson  River  R.  R.  Co.,  56  N.  Y.  44. 

'Coopers.  Mullins,  30  Geo.  146. 

iRull  V.  Griswold,  19  III.  ,631;  Peo- 
ria Bridge  Assn.  v.  Loomis,  20  111.  235; 
Foote  ».  Nichols,  28  111.  486;  Hawk  v. 
Ridgway,  33  111.  478;  Chicago  &  Rock 
Isl'd  R.  R.  Co.  V.  McKean,  40  111.  218, 
235;  Toledo,  Peoria  &  Warsaw  R.  R. 
Co.  V.  Patterson,  63  111.  304;  Chicago, 
Burlington  &  Quincy  R.  R.  Co.  v.  Bry- 


an, 90  111.  126.  See,  also,  Claxton  v. 
Lexington  &  Big  Sandy  R.  R.  Co.,  13 
Bush,  636,  17  Am.  Ry.  Rep.  Ifi;  Mays- 
villa  &  Lexington  R.  R.  Co.  v.  Herrick, 
13  Bush,  122, 17  Am.  Ry.  Rep.  53.  And 
such  willful  negligence  may  consist  in 
using  inferior  machinery,  or  failing  to 
use  reasonable  precautions  to  provide 
against  accidents;  or  it  must  be  shown 
that  the  conduct  of  the  defendant  in- 
dicated reckless  indifference  to  the 
safety  of  the  public,  or  an  intentional 
failure  to  perform  a  plain  and  mani- 
fest duty,  in  the  performance  of  which 
the  public,  or  the  party  injured,  has 
an  interest.  And  the  evidence  of  ex- 
perts is  admissible  a.s  to  the  quality  and 
strength  of  materials  used,  and  the 
safety  of  appliances:  Claxton  v.  L.  & 
B.  S.  R.  R.  Co.,  supra.  It  is  a  question 
for  the  jury :  Ihid.  But  see  Kansas  Pa- 
cific Ry.  Co.  V.  Cutter,  19  Kans.  83, 
17  Am.  Ry.  Rep.  474.  In  this  case 
the  only  evidence  of  negligence  sub- 
mitted was  that  some  of  the  ties  at 
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criminal  or  wanton  nature,  else  the  amount  sought  to  be  recov- 
ered must  be  confined  to  compensation."  ' 

In  Ohio,  however — but,  as  we  conceive,  contrary  to  the  gen- 
eral ruling  in  other  states — it  is  held  that  punitive  damages  are 
recoverable  of  a  railroad  company  in  all  such  cases  as  justify,  in 
law,  a  like  recovery  against  an  individual  or  natural  person ; 
citing  and  following,  the  ruling  in  Hopkins  v.  The  Atlantic  & 
St.  Lawrence  Hailroad  Company,  36  New  Hampshire  Re- 
ports, 9.^ 

Where  there  are  joint  defendants,  the  jury  can  not  consider 
the  pecuniary  ability  of  one  or  more  of  them  in  aggravation 
of  damages,*  . 

When  willful  negligence  on  the  part  of  the  defendant  is  estab- 
lished, the  question  of  contributory  negligence  can  not  arise. 
The  defendant  is  liable  absolutely,  no  matter  how  negligent  the 
plaintiff  may  have  been.* 

20.  Excessive  damages. — It  is  impossible  to  lay  down  any 
test  by  which  it  can  be  indisputably  determined,  in  all  cases, 
whether  damages  awarded  are  excessive.  To  determine  this 
question  many  conditions  are  to  be  considered.  The  age  and 
previous  physical  condition  of  the  injured  party;  the  amount  of 
suffering,  physical  and  mental,  caused  by  the  injury;  the  proba- 
bility or  certainty  that  its  effects  will  be  permanent,  or  of  long 

and  near  the  place  of  the  accident  Co.  v.  Slusser,  19  Ohio  St.  157.     And 

were  rotten,  and  it  appearing  that  the  see,   to  the  same  effect,   Malecek   v. 

company    had   a  competent    section  Tower  Grove  &  Lafayette  Ry.  Co.,  57 

boss,  and  that  he  was,  as  fast  as  he  Mo.  17,  9  Am.  Ry.  Reo.  1;  Hays  v. 

deemed  it  necessary,    replacing  the  Houston  G.  N.  R.  R.  Co",  46  Tex.  272, 

rotten  ties  with  sound  ones,  it  was  13  Am.  Ry.  Rep.  281;  Gasway  v.  At- 

held  that  no  case  for  exemplary  dam-  lanta  &  West  Point  R.  R.  Co.,  58  Ga. 

ages  was  made  out.  216,  16  Am.  Ry.  Rep.  99;    Quigley  v. 

'  City  of  Chicago  v.  Martin,  49  111.  Cent.  Pac.  R.  R.  Co.,  11  Nev.  350; 

245;  Chi.,  Rock  Isl'd   &  Pacific  Ry.  Haley  v.  Mobile  &  Ohio  R.  R.  Co.,  7 

Co.  V.  Herring,  57  HI.  59.    Improper  Baxt.  (Tenn.),  239. 

language  addressed  to  a  mother  by  a  » Toledo,  "Wabash  &  Western  Ry. 

conductor  will  not  justify  the  assess-  Co.  v.  Smith,  57  111.  517,  10  Am.  Ry! 

ment  of  exemplary  damages  in  a  suit  Rep.  445;   Chicago  City  Ry.  Co.    v. 

by  an  infant  child:    Pittsburgh,  Cin-  Henry,  62  111.  142,  6  Am.  Ry.  Rep. 

cinnati  &  St.  Louis  Ry.  Co.  v.  Dewin,  365 , 

86  111.  296, 17  Am.  Ry.  Rep.  416.  *  Claxton  v.  Lexington  &  Big  Sandy 

2  Atlantic    &    Great  Western    Ry.  R.  R.  Co.,  13  Bush,  636.  17  Am    Ry 

Co.  V.  Dunn,  19  Ohio  St.  162;  Pitts-  Rep.  12. 
burg,  Fort  Wayne  &  Chicago  R.  R. 
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duration;  tlie  extent  of  disability ;  tlie  time  lost,  or  which  prob- 
ably will  be  lost,  and  the  value  thereof;  and  the  expenses  neces- 
sarily incurred  by  reason  of  the  injury,  are  some  of  those  condi- 
tions. Hence,  within  certain  limits,  this  question  must  be  de- 
termined in  each  case  upon  due  consideration  of  all  the  evidence 
presented. 

Still,  it  may  safely  be  laid  down  as  a  general  rule,  in  cases  of 
this  kind,  that  when  the  testimony  warrants  the  jury  in  finding 
that  the  injury  will  produce  serious  and  permanent  disability— 
that  it  will  incapacitate  the  injured  party  for  labor  or  the  pur- 
suit of  his  business  during  the  remainder  of  his  life — the  courts 
will  very  seldom  disturb  the  award  of  damages.'  But  verdicts 
are  not  to  be  set  aside  as  excessive  merely  because  the  court 
would  be  better  satisfied  if  the  damages  were  assessed  at  a  less 
sum,  but  only  when  it  is  clear  they  are  materially  greater  than 
the  evidence  will  justify.^  And  the  fact  that  on  a  former  trial 
of  the  same  case  the  same  damages  were  awarded,  is  of  no  mo- 
ment, especially  if,' on  the  former  trial,  the  jury  were  allowed  to 
give  exemplary  damages,  while  in  the  subsequent  trial  damages 
were  limited,  by  instruction,  to  compensation.' 

Circuit  courts  in  Wisconsin  have  the  power,  and  it  is  their 
duty,  to  set  aside  verdicts  awarding  excessive  damages.* 

For  putting  one  off  a  sleeping-car,  without  violence  or  wrong 
motive,  who  could  not  produce  a  ticket,  having  lost  the  same, 
but  not,  however,  until  shown  to  the  porter  of  the  car,  was  held 
to  render  the  company  liable;  but  a  verdict  of  three  thousand 
dollars  damages  therefor  was  declared  to  be  greatly  excessive, 
the  passenger  having  suffered  no  personal  indignity,  nor  received 
any  actual  injury  therefrom,  or  in  putting  him  off,  except  the 
inconvenience  incurred.^ 

1  Duffye.  Chicago  &  Northwestern  ButseeUnionPacificRy.Co.r.  Young, 
Ry.  Co.,  34  Wis.  188,  8  Am.  By.  19  Kans.  488,  19  Am.  By.  Eep.  52. 
Bep.  1.  Where  the  damages  are  re-  *Bass  «.  Chicago  &  Northwestern 
duced,  by  remittitur,  to  an  amount  By.  Co.,  39  Wis.  636, 13  Am.  Ry.  Eep. 
satisfactory  to  the  trial  judge,  the  ap-  414.  In  New  York  it  is  a  matter  en- 
pellate  tribunal  will  not  interfere:  tirely  within  the  discretion  of  the  Gen- 
Loyd  V.  Hannibal  &  St.  Joseph  B.  B.  eral  Term,  and  the  exercise  of  such 
Co.,  53  Mo.  509, 12  Am.  By.  Bep.  474.  discretion  is  not  reviewable  by  the 

2  Bass  C.Chicago  &  Northwestetn  Court  of  Appeals:  Peck  r,  N.  Y.  Cent. 
By.  Co.,  39  Wis.  636,  13  Am.  By.  &  H.  B.  B.  B.  Co.,  70  N.  Y.  587,  19 
Kep.  414.  Am.  By.  Bep.  1. 

» Bass  V.  C.  &  N.  W.  Ry.  Co.,  supra.         ^  Pullman  Palace  Car  Co.  v.  Beed, 
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In  a  case  of  insulting  demeanor  and  conduct  by  defendant's 
conductor  to  a  female  passenger,  in  which  the  injury  consisted 
in  mental  suffering  and  distress,  one  thousand  dollars  was  held 
not  excessive.' 

And  so  for  an  injury  to  the  person,  involving  the  loss  of  a 
hand,  there  being  no  elements  in  the  case  calling  for  punitive 
damages,  and  the  injury  not  having  been  accompanied  with  se- 
vere or  pi'otracted  sickness  or  suffering,  it  was  held  that  a  ver- 
dict for  ten  thousand  dollars  was  so  excessively  unjust  as  to 
shock  the  sense  of  right,  and-  a  new  trial  was  awarded.^ 

And  so  if  the  allegation  of  plaintiflF  be  of  a  servant's  incom- 
petency, and  that  the  company  knew  thereof,  it  is  not  sustained 
by  evidence  that  the  servant  was  incompetent,  and  was  employed 
without  proper  inquiry  being  made  thereof.  Though  the  latter 
be  a  cause  of  action,  yet  in  the  particular  case  the  allegations 
and  proof  must  correspond.' 

And  80  in  an  action  for  a  personal  injury,  involving  a  mere 
sprain  and  the  loss  of  two  weeks  time  on  a  salary  of  eighteen 
hundred  dollars  per  annum,  where  there  is  no  gross  negligence  or 
wrong  intention  shown  against  the  defendant,  a  verdict  of  two 
thousand  five  hundred  dollars  is  excessive,  and  will  be  set  aside.* 

75  111.  125.  But  a  verdict  for  five  hun-  Ry.  Co.,    36    Wis.  657,    9  Am.  Ry. 

dred  dollars,  in  a  somewhat  similar  Rep.  118. 

case,  held  not  excessive:     Pittsburg,  ^  Union  Pacific  Ry.  Co.    v.    Milli- 

Ginoinnati  &  St.  Louis  Ry.  Co.  v.  Hen-  ken,  8  Kansas,  647,  657.  But  see  Same 

nigh,  39  Ind.  509,  10  Am.  Ry.  Rep.  v.  Young,  19  Id.  488,  19  Am.  Ry.  Rep. 

414.     Seven  hundred  and  fifty  dollars  52,  where,  in  a  substantially  similar 

held  excessive,  in  Pittsburgh,  Cincin-  case,  a  verdict  for  ten  thousand  dollars 

nati  &  St.  Louis  Ry.  Co.  v.  Dewin,  86  was  allowed  to  stand.    And  in  a  case 

III.  296,  17  Am.  Ry.  Rep.  416.    And  of  internal  injuiy,  not  of  a  nature  to 

also  one  thousand  dollars:  Goins  v.  impair  the  ability  of  plaintiflF  to  earn  a 

WesternR.  R.  Co.,59Ga.  426, 18  Am.  livelihood,    twelve    thousand  dollars 

Ry.  Rep.  107.  And  in  Bass  v.  C.  &  N.  was  held  excessive:  Chicago  City  Ry. 

W.  Ry.  Co.,  supra,  a  verdict  for  four  Co.  v.  Hemy,  62  111.  142,  6  Am.  Ry. 

thousand  five  hundred  dollars  in  a  case  Rep.  365.    For  a  broken  leg,  five  thou- 

of  expulsion,  with  slight  injury  and  un-  sand  dollars  is  not  excessive:    Mays- 

der  degrading  circumstances,  where,  ville  &  Lexington  R.  R.  Co.  v.  Her- 

by  instruction,  the  damages  were  Km-  rick,  13  Bush,  122,  17  Am.  Ry.  Rep. 

ited  to  compensation,  was  held  excess-  53. 

ive.    But  a  subsequent  verdict  of  two  » Union  Pacific  Ry.  Co.  v.  Young, 

thousand  five  hundred  dollars  in  the  8  Kansas,  658. 

same  case,  was  held  not  excessive:  42  *Spicer  v.  The  Chicago  &  North- 

Wis.  654,  15  Am.  Ry.  Rep.  45.  western  Ry.   Co.,  29  Wis.  580. 
'  Craker  v.  Chicago  &  Northwestern 
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In  a  case  where  the  plaintiff  was  so  injured  as  to  become  a 
cripple  for  life,  and  had  suffered  much  pain  and  anguish,  and 
expended  a  large  sum  of  money,  but  no  evidence  of  willfulness 
or  wantonness  appeared,  twenty-five  thousand  dollars  was  held 
to  be  grossly  excessive/  And  where  the  plaintiff  was  thirty 
years  of  age,  engaged  in  an  employment  having  a  regular  sys- 
tem of  promotions,  and  earning  five  hundred  and  forty  dollars 
a  year,  and  was  permanently  disabled,  a  verdict  of  eleven  thou- 
sand dollars  was  held  not  excessive.* 

Where  no  bones  are  broken,  and  there  are  but  slight  bruises 
or  other  injuries,  and  little,  if  any,  negligence  on  the  part  of  the 
railroad  company  is  shown,  five  thousand  dollars  damages  are 
so  excessive  that  judgment  will  not  be  allowed  to  stand  there- 
for, but  will  be  reversed,  and  a  new  trial  awarded.' 

Where,  in  an  action  for  a  personal  injury  causing  death,  it 
appeared  the  deceased  was  twenty-four  years  of  age,  without 
family,  of  temperate  and  industrious  habits,  and  his  annual  net 
earnings  were  two  hundred  and  sixty-three  dollars,  a  verdict  of 
ten  thousand  dollars  was  held  excessive.*  But  in  a  case  where 
the  deceased  was  sixty  years  of  age,  in  reasonable  health,  and  of 
industrious  habits,  four  thousand  five  hundred  dollars  was  held 
not  excessive.' 

In  Kentucky  it  is  held  that  "  excessive  damages,  appearing  to 
have  been  given  under  the  influence  of  passion  or  prejudice,"  is 
ground  for  reversal  of  an  order  overruling  a  motion  for  a  new 
trial  on  that  ground,  under  their  Civil  Code,  sub-section  4  of 
Section  369.°  And  in  that  case,  where  plaintiff  claimed  one  hun- 
dred and  fifty  thousand  dollars  damages  for  serious  and  perma- 

1  Chicago  &  Northwestern  Ry.  Co.  Ey.  Rep.  200. 

V.  Fillmore,  57  111.  265,    10  Am.  Ry.  *  Rose  v.   Des  Moines  Valley  Ry. 

Rep.  462.  Co.,  39  la.  246,  9  Am.  Ry.  Rep.  7. 

^Belair  v.  Chicago  &  N.  W.  R.  R.  ^ -falter  i>.  C,  D.  &  M.  R.  R.  Co., 

Co.,  48  la.  662,  14  Am.  Ry.  Rep.  675.  39  la.  33,  9  Am.  Ry.  Rep.  78.    And  in 

And  so  of  twenty-eight  hundred  dol-  Jeffersonville,  Madison  &  Indianapolis 

lars:  Stetler  v.  Chi.  &  N.  W.  Ry.  Co.,  R.  R.  Co.  v.  Riley,  39  Ind.  568,  10 

49  Wis.  609;  S.  C.  6  N.  W.  Repr.  303,  Am.    Ry.  Rep.  325,    two  thousand 

21  Am.  Ry.  Rep.  89.    And  see  Illinois  three  hundred  and  thirty-three  dollars 

Cent.  R.  R.  Co.  v.  Parks,  88  111.  37-3,  and  thirty-five  cents  held  not  excess- 

21  Am.  Ry.  Rep.  313.  ive. 

3  Chicago,  R.  I.  &  P-  R.  R.  Co.  v.  '  Louisville  &  Nashville  R.  E.  Co.  v. 

McKittrick,  78  lU.  619.   And  see  Same  Fox,  11  Bush,  495,  14  Am.  Ry.  Rep. 

V.  Payzant,  87  Id.  125;  S.  C.  18  Am.  374. 
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iient  injuries,  disabling  him  for  life,  including  five  thousand 
dollars  tor  expenses  of  cure,  and  five  hundred  dollars  for  baggage 
lost,  and  the  plaintiff"  claimed  only  compensatory  damages, 
thirty-five  thousand  five  hundred  dollars  was  considered  excess- 
ive, and  the  judgment  reversed  for  that  reason/ 

21.  Damnum  absque  injuria. — It  is  a  well  settled  and  familiar 
principle  of  the  law  that  the  doing  of  a  lawful  act,  if  done  in  a 
proper  manner,  and  by  one  authorized  to  do  it,  is  no  ground  of 
action  against  him  at  the  suit  of  another,  although  the  result  of 
it  be  a  loss  to  the  latter.  It  is  damnmn  absque  inQV/ria  to  such 
other,  and  will  not  support  an  action.  To  enable  a  party  whose 
interests  are  aff'ected  by  the  act  of  another  to  maintain  an  action 
for  a  loss  sufl^ered  by  reason  of  such  act,  the  act  itself,  as  against 
the  party  aff^ected  thereby,  must  be  wrong*  and  being  so,  must 
also  violate  some  right  of  the  latter.^  Thus,  an  act  done  bj'  a 
railroad  corporation  under  authority  of  law,  can  not  be  com- 
plained of  as  a  ground  of  action  by  a  person  aff'ected  indirectly 
thereby  as  a  riparian  owner,  none  of  his  own  property  or  rights 
being  directly  infringed..    It  is  damnum  absque  injv/ria.^ 

There  is  a  clear  distinction  in  law  betwixt  injuries  incurred 
by  a  landholder,  adjacent  to  the  railroad,  from  injurious  acts  of 
the  company  which  the  law  makes  it  their  duty  to  avoid,  and 
indirect  losses  or  annoyances  of  such  landholder,  incurred  by 
him  by  reason  of  his  placing  himself  or  property  in  close  prox- 
imity to  the  road  after  it  is  erected.*  Thus,  where  one  builds  his 
residence  near  to  the  line  of  a  railroad,  after  the.  right  of  way  is 
obtained  and  the  road  is  constructed  and  in  operation,  and  with 

'  Ibid.    For  other  cases  where  the  grant  a  new  trial  for  inadequacy  of 
court  has  refused  to  disturb  the  ver-  the  verdict,  where  it  appears  that  the 
diet,  see  Hanson  «.  European  &  N.  jury  have  omitted  to  consider  an  ele- 
Am.   Ey.   Co.,  62  Me.  84;   Cox  ».  N.  ment  of  damage  proven  in  the  case. 
Y.  Cent.  &  H.  R.  R.  R.  Co.,  4  Hun,         ^Hooe  v.  Alexandria,  1  Cranoh  C. 
176;  Peck  V.  Same,  Id.  236;  Bergw.  C.  R.,  98;  Fitchburg  R.  R.  Co.  ».  The 
Chicago,  Milw.  &  St.  P.  Ry.  Co.,   50  Boston  &  Maine  R.  R.  Co.,  3  Cush. 
Wis.  419,  7  N.W.  Repr.  347;  Houston  58;  Porter  v.  North  Missouri  Railroad 
&  Great  Northern  R.  R.  Co.  v.  Ran-  Company,  33  Mo.  128. 
dall,  50  Tex.  254;  Lambkin  v.  South         « Fitchburg  R.  R.  Co.  v.  The  Bos- 
Eastern  Ry.  Co.,  L.  R.  5  App.  Cas.  352;  ton  &  Maine  R.  R.  Co.,  8  Cush.  58. 
Phillips  V.  London  &  S. W.  Ry.  Co.,  L.         « Indianapolis,  Bloomington  &  West- 
R.  4  Q.  B.  Div.  406;  S.  C.  5  Id.  78,  and  em  Ry.  Co.   «.  McLaughlin,  77  111 
L.  R.  5  C.  P.  Div.  280.    In  the  latter  275. 
case  it  was  held  that  the  court  will 
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fnll  knowledge  that  tlie  same  is  likely  to  be  affected  by  noise, 
smoke  and  other  inconveniences,  resulting  from  a  proper  use  of 
the  road,  he  will  not  be  entitled  to  recover  against  the  railroad 
company  for  any  such  annoyances  or  inconveniences.' 

'  Indianapolis,  Bloomington&  West-  right  of  the  other  party  is  violated, 

em  Ry.   Co.   v.  McLaughlin,  77  111.  The  case  is  purely  dammim  absque 

275.    In  such  case    no  wrong  act  is  injuria. 
done  by  the  railroad  company,  and  no 


CHAPTEE  XLI. 


SALES  OF  RAILROADS  BY  ORDINARY  BARGAIN  AND  SALE. 


Section. 

A  railroad  company  may  sell  its 
road 1 

The  purchasers  take  subject  to 
legal  burdens  and  the  original 
user 2 

The  purchase  does  not  carry  with 
it  the  corporate  franchise  .      3 

Nor  does  the  sale  work  a  dissolu- 
tion of  the  corporation     .        .      4 

May  sell  to  pay  mortgage  lien, 


Section, 
but  not  to  make  thereby  a  bene- 
fit to  stockholders  or  officers  of 
the  company     ....      5 

May  not  sell  it  in  parcels,  or  with 
a  view  to  its  disrontinuance     .      6 

Ratifioaticn  of  objectionable  sale       7 

Sale    of  corporate    franchise    by 
statutory  permission  .        .      8 

Sale  under  trust  deed  or  power    .      9 


1.  A  railroad  company  may  sell  its  road. — A  railroad  corpo- 
ration may  upon  general  principles,  and  tlieretbre  may  of  course 
where  its  charter  or  articles  of  association  expressly  permit  it, 
sell  and  transfer  its  entire  road  and  estate  to  another  company, 
whenever  in  the  opinion  of  its  directors  such  sale  will  facilitate 
the  completion  of  the  road,  or  conduce  to  the  interests  of  the 
company; '  but  not  its  franchise  to  be  a  corporation.  The  latter 
is  not  a  subject  of  sale  or  transfer,  unless  the  positive  law  permit 
the  same,  and  point  out  the  manner  in  which  it  is  to  be  effected.'' 


'Mahaska  Co.  R.  R.  Co.  v.  Des 
Moines  Valley  R.  R.  Co.,  28  Iowa,  437; 
Jones  V.  Guaranty  &  I.  Co.,  101  U.S. 
622;  West  v.  Madison  Co.  Agr.  Bd.,  82 
111.  205.  A  sale  of  one  railroad  to  an- 
other, made  upon  condition  that  it  is 
not  to  take  effect  until  ratified  by  the 
stockholders  of  both  companies,  will 
be  set  aside  if  the  notice  required  by 
the  charter  of  the  vendor  railroad  of  a 
meeting  of  the  stockholders  for  that 
purpose  is  not  given:  Stockholders  of 
Shelby  R.  R.  Co.  v.  Louisville,  Cincin- 
nati &  Lexington  R.  R.  Co..  12  Bush, 


62, 18  Am.  Ry.  Rep.  213.  But  no  sale 
can  be  made  under  the  laws  of  Nebra  - 
ka  until  the  construction  of  the  road : 
Clarke  v.  Omaha  &  South  Western  E 
R.  Co.,  4  Brown,  458,  19  Am.  Ry.  Rep. 
423.  Such  sale  may  be  of  all  its  prop- 
erty at  once,  as  well  as  by  parcels: 
Buford  V.  Keokuk  N.  Line  Packet  Co., 
3  Mo.  App.  159;  Peatherstonhaugh 
V.  Lee  Moor  Porcelain  Clay  Co.,  L.  R. 
1  Eq.  Cas.  318. 

2  Pierce  v.  Emery,,  32  N.  H.  484; 
Thomas  v.  West  Jersey  R.  R.  Co.,  101 
U.  S.  71;  State  v.  Consolidation  Coal 
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2.  The  purchasers  take  subject  to  legal  burdens  and  the 
original  user. — The  purchaser  or  purchasers  thereof  will  not  only 
take  the  same,  as  in  cases  of  private  sales  of  other  property, 
subject  to  all  legal  burdens  and  liens,  but  also  subject  to  the 
same  public  servitude  and  user  which  were  contemplated  by  the 
original  organization,  and  attached  to  it  in  the  hands  of  the  orig- 
inal owners.  This,  too,  although  by  reason  of  such  sale  the 
original  project  be  varied  or  defeated  as  to  the  matter  of  locality 
of  route  or  terminus;*  for  these  changes  were  subject  to  be 
made  at  discretion  by  the  original  promoters  of  the  scheme.'' 
But  the  sale  of  a  railroad,  or  portion  thereof,  by  a  railroad  com- 
pany, does  not  impose  upon  the  purchaser  the  payment  of,  or 
liability  for,  the  debts  of  the  company  making  the  sale,  where 
such  debts  are  in  no  manner  a  lien  upon  the  property  sold."  So, 
if  several  roads  be  consolidated,  and  the  consolidated  company 
thereby  become  liable  for  the  debts  of  all  the  companies  thus 
consolidated,  and  thereafter  sell  a  portion  of  one  of  the  consoli- 
dated roads,  the  purchaser  is  not  thereby  made  liable  for  the 
debts  of  the  consolidated  company,  or  of  any  part  thereof,  nor  is 
the  part  sold  liable  in  his  hands,  if  there  be  no  specific  lien 
thereon,  to  secure  the  payment  of  such  debts.* 

3.  The  purchase  does  not  carry  with  it  the  corporate  fran- 
chise.— The  voluntary  sale  of  a  railroad  by  the  corporate  owners 
thereof  will  not  carry  with  it  the  corporate  capacity,  character 
and  franchise  of  the  company  selling,  except  such  as  flow  from 
the  ownership  of  the  property  itself,  as  tlie  right  to  operate  the 
road  and  receive  the  tolls  and  profit  thereof.  It  does  not  carry 
the  right  to  the  corporate  name  of  the  company  selling,  so  as  to 
vest  it  in  the  party  purchasing;  nor  does  it  impart  to  the  pur- 
Co.,  46  Md.  1;   MuUiner  v.  Midland      S.  C.  2  Am.  E.  608. 

Ry.  Co.,  Law  Rep.  11  Ch.  Div.  611.  ^  Wright  ».   Mil.  &  St.  Paul  By. 

tut  see  Hall  v.  Sullivan  R.  R.  Co.,  21  Co.,  25  Wis.  46. 

LawRepr.  138;  States).  Richmond  &  *  Wright   v.   Mil.  &  St.  Paul  Ry. 

Danville  R.  R.  Co.,  72  N.  Car.  634.  Co.,  25  Wis.  46.     And  the  purchaser 

'  Mahaska  County  R.  R.  Co.  v.  Des  of  a  mortgaged    road    can    net    be 

Moines  Valley  R.   R.  Co.,  28  Iowa,  required  to  carry  out  a  perpetual  con- 

437                                                ^  tract,  made  by  the  mortgagor  before 

2  Gear  v.  Dubuque  &  Sioux  City  R.  executing  the  mortgage,  guaranteeing 

R.  Co.,  20  Iowa,  523;  Mahaska  Coun-  that  the  tolls  of  a  bridge  shall  amount 

ty  R.  R.  Co.  V.  DesMoines  Valley  R.  toaceri;ain  sum:  Newport  &  Cmcm- 

R  Co    28  Iowa,   437;  Miss.  &  Tenn.  nati  Bridge  Co.  v.  Douglass,  12  Bush, 

R  R  Co.  V.  Devaney,  42  Miss.  555;  673,  18  Am.  Ry.  Rep.  221. 
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chasers  corporate  capacity  or  character.  If  such  purchasers 
desire  to  operate  in  a  corporate  capacity,  they  must  perfect  a 
corporation  of  their  own.' 

4.  Nor  does  such  sale  work  a  dissolution  of  the  corporation. 
— The  sale  of  the  line  of  its  road  and  appliances  by  a  railroad 
corporation,  whether  finished  or  unfinished,  does  npt  work  a 
dssolution,  or  terminate  the  corporate  existence,  of  such  corpo- 
ration. Its  corporate  character  still  remains,  with  its  functions 
unimpaired,  and  may  be  exercised  in  such  other  similar  enter- 
prise, within  the  purposes  and  objects  originally  designed  by  the 
organization,  as  the  company  may  deem  advisable;  and  so  a  sale 
of  a  portion  of  a  line  will  not  prevent  the  corporation  so  selling 
from  going  on  and  completing  other  contemplated,  portions  of 
the  line,  or  work  originally  intended  as  a  part  thereof.^ 

5.  May  sell  to  pay  mortgage  lien,  but  not  to  make  benefit  there- 
by to  stockholders  or  officers  of  the  company. — The  assets  of  an 
insolvent  railroad  company  are  a  trust  fund  for  the  payment  of 
its  corporate  debts  ;^  and  though  the  stockholders  and  corporate 
body  may  sell  out  the  entirety  thereof  in  payment  of  mortgage 
liens,  and  the  sale  will  be  binding  if  carried  into  efiiect,  yet  they 
can  not,  in  such  sale,  by  an  arrangement  with  the  mortgage  cred- 
itors, appropriate  to  the  individual  benefit  of  the  stockholders  a 
percentage  or  portion  of  the  amount  due  the  mortgagees, 
although  the  mortgagors  accept  the  residue  in  full  discharge  of 
tlieir  lien.  "When  the  lien  is  thus  discharged,  then  the  percent- 
age received  by  the  stockholders  becomes  liable  for  the  other 
debts  of  the  company,  and  the  ordinary'  creditors  may  pursue  it 
in  the  hands  of  the  stockholders,  and  hold  them  liable  therefor. 
Individually,  the  stockholders  can  take  no  benefit  from  the  cor- 

1  Pierce  v.  Emery,  32  N.  H.  484;  Tump.  Co.,  5  Cush.  509.  Where  a 
Clarke  ■  v.  Omaha  &  South  Western  statute  provides  that  a  corporation 
R.  R.  Co.,  4  Brown  (Neb.),  458,  19  shall  be  dissolved  by  a  mortgage  sale 
Am.  Ry.  Rep.  423;  ante,  subdn.  1.  of  the  franchises  and  property,  an  il- 

2  Mahaaka  County  R.  R.  Co.  v.  Des  legal  and  fraudulent  sale  does  not  work 
Moines  Valley  R.  R.  Co.,  28  Iowa,  a  dissolution:  White  Mountains  R.  R. 
437;  U.  S.  V.  Little  Miami,  C.  &  X.  R.  Co.  v.  White  Mountains  (N.  H.)R.  R.  ' 
R.  Co  ,  9  Eepr.  676  (U.  S.  Cir.  Ct.  S.  Co.,  50  N.  H.  50. 

Dist.  Ohio,  Mar.,  1880);  Brutfett   v.  '  Chicago,  Rock  Island  &  Pacific  R. 

Great  Western  R.  R.  Co.,  25  111.  353;  R.  Co.  v.  Howard  and  others,  7  Wall. 

State  V.  Rives,  5  Iredell's  Law  (N.C.),  392;  Winans  v.  The  McKean  Railroad 

297;  Coram,  v.  Cent.  Pass.  Ry.  Co.,  52  &  Navigation  Co.,  6  Blatch.  215;  S.  C. 

Penn.  St.  506;  Comm.  v.  Tenth  Mass.  1  Withrow's  Corp.  Cas.  103. 
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porate  assets  until  the  corporate  debts  are  paid.  And  if,  in  such 
case,  their  reserved  percentage  be  paid  to  them  in  certificates  of 
stock  in  the  company  created  by  the  purchaser,  or  company 
wliich  becomes  the  purchaser,  such  certificates  of  stock  are  not 
negotiable  to  such  extent  as  to  prevent  the  stock  represented  by 
them  from  being  subjected  in  equity  to  the  payment  of  the  debts 
of  the  corporation,  even  if  they  be  in  the  hands  of  innocent 
holders.  For  though  they  be  assignable,  or  payable  to  bearer, 
the  assignees  or  holders  thereof  take  them  subject  to  every  equity 
to  which  they  were  liable  in  the  hands  of  the  original  owners. 
They  are  not  negotiable  instruments  within  the  ordinary  legal 
import  of  the  term,  so  as  to  carry  with  them,  when  transferred, 
exemption  from  such  equity.' 

6.  May  not  sell  it  in  parcels,  or  'with  a  vie^'  to  its  discon- 
tinuance.— A  railroad  corporation  authorized  by  law  to  lease, 
rent  or  sell  its  road,  appurtenances  and  franchise  to  any  other 
incorporated  railroad  company,  may  not  sell  its  road  to  unincor- 
porated persons,  and  in  parcels,  with  a  view  to  its  discontinuance 
as  a  road,  but  will  be  restrained  from  so  doing,  on  application, 
by  bill  in  equity,  of  such  of  the  stockholders  as  oppose  the  same, 
they  being  in  a  minority,  and  therefore  unable  to  prevent  the 
sale  by  other  means.  Such  sale  will  be  inhibited,  not  only  From 
due  regard  to  the  original  rights  of  the  opposing  stockholders, 
but  also  in  reference  to  the  interest  of  the  public,  although  the 
state  be  not  a  party  to  the  bill,  as  the  sale  would  violate  the  ob- 
ject and  terms  of  the  charter.'' 

7.  Ratification  of  objectionable  sale. — A  sale  of  a  railroad, 
made  by  its  agents,  to  another  corporation  of  which  one  of  these 
agents  was  at  the  time  the  president,  acting  for  such  corporate 
purchaser,  is  invalid,  upon  the  principle  that  a  person  can  not, 
in  the  same  transaction,  both  buy  and  sell,  or  act  both  for  the 
buyer  and  seller.*  But  if  such  sale  thereafter,  with  all  the  cir- 
cumstances, come  to  the  knowledge  of  the  directory  of  the  com- 
pany selling  the  road,  and  in  their  session  be  discussed  and  un- 

>  Chicago,  Rock  Island  &  Pacific  R.  Geo.  644;    S.  C.  1  Withrow's  Corp. 

R.  Co.  V.  Howard  and  others,  7  Wall.  Cas.  322. 
392_  s  -Walworth  County  Bank  v.  Farm- 

2  Ttie  Upson  County  R.  R.  Company  era'  Loan  &  Trust  Co.,  16  Wis.  629. 
and  others  v.  Sharman  and  others,  37 
'     56 
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derstood,  and  no  disapprobation  be  expressed,  the  sale  will  there- 
by  be  ratified,  except  as  against  creditors.' 

8.  Sale  of  corporate  franchise  by  statutory  permission. — A 
corporation  aggregate  may,  when  authorized  by  a  statute  of  the 
state  creating  it  (if  such  statute  be  valid  and  constitutional),  sell, 
transfer  and  convey  its  charter  and  franchise  to  be  a  corporation, 
and  thereby  vest  the  same  in  the  purchaser  or  purchasers."  But 
the  reality  of  the  transaction  in  all  such  cases  is,  in  legal  effect, 
no  more  nor  less,  and  nothing  other,  than  a  surrender  or  aban- 
donment of  the  old  charter  to  the  state  by  the  corporators,  and 
a  grant  de  novo  by  the  state  of  a  similar  one  to  the  purchasers 
or  transferees,  whether  under  a  general  law,  already  enacted,  al- 
lowing the  same  to  all  corporations,  or  by  a  special  statute,  where 
special  legislation  is  allowable  for  the  creation  of  corporations. 
It  is  merely  the  purchase  of  the  privilege  of  being  subrogated 
to,  and  recognized  by,  the  state  as  the  corporate  entity,  in  lieu  of 
the  original  corporators;  and  the  terms  of  the  old  charter  become 
those  of  the  new,  by  legal  enactment,  without  a  repetition  of  the 
words."  The  transfer  is  the  effect,  or  act,  of  the  law,  given  by 
the  expressed  consent  of  the  grantors,  of  which  consent  the  deed 
of  sale  is  the  evidence.*  Such,  say  the  Supreme  Court  of  Ohio, 
"  is  the  view  entertained  wherever  the  courts  have  spoken  di- 
rectly of  the  legal  effect  of  such  conveyances,"  provided  what  is 
done  be  constitutionally  and  effectually  done.  There  must  be 
constitutional  power,  not  only  to  receive  back  the  old  charter,  but 
to  confer  the  new  one;  and  if  it  be  under  a  general  law,  such 
general  law  and  the  action  under  it  must  conform  to  the  consti- 
tution, else  the  corporate  entity  will  not  pass,  so  as  to  confer  the 
character  of  a  domestic  corporation  upon  the  purchasers.' 

But  a  foreign  corporation  may  purchase  and  hold  real  estate 
when  not  prohibited  by  legislation  or  the  general  policy  of  the 
law  of  the  state  wlierein  such  real  estate  is  situated;'  and  the 

1  Walworth  County  Bank  e.  Farm-  *  The  State,  ex  rel.  Atty.  Genl.,  e. 

ers'  Loan  &  Tnist  Co.,  16  Wis.  629.  Sherman  and  others,  22  Ohio  St.  411: 

"State  of  Ohio,  ex  rel.  Atty.  Genl.,  Atkinson  and  others  v.  The  Marietta 

V.  Sherman  and  others,  22  Ohio  St.  &  Cincinnati  R.  K.  Co.  (as  reorgan- 

411.  ized),  15  Ohio  St.  21. 

=  State,  ex  rel.  Atty.  Genl.,  v.  Shei-  OThe  State,  ex  rel.  Atty  Genl.,  v. 

man  and  others,  22  Ohio  St.  411.  Sherman  and  othei-s,  22  Ohio  St.  411, 

'State  ex  rel.  Atty.  Genl.,  ».  Sher-  434j  American  Bible  Society  and  oth- 
man  and  others,  22  Ohio  St.  411. 
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ownership  thus  permitted  implies  use  thereof,  and  the  nature  of 
the  use  is  determined  by  tlie  nature  of  the  property  itself.' 
In  Ohio  tliere  is  not  only  no  prohibitory  law  or  state  policy 
against  such  privilege,  but  the  policy  of  the  law,  and  the  law 
itself,  encourages  such  ownership  and  use,  by  placing  foreign 
corporations,  in  this  respect,  on  an  equal  footisg  with  domestic 
ones."  So  that  when  such  foreign  corporations  have  power,  where 
they  are  created  and  reside,  to  take  lands  by  the  right  of  eminent 
domain,  tliey  may  do  the  same  in  Ohio,  by  virtue  of  the  act  of 
April  11,  1861,  which  provides  that  corporations  of  other  states 
possessing  railroads  which  are  partly  in  Ohio,  may  exercise  and 
enjoy  iii  the  latter  state  all  their  powers,  privileges,  faculties  and 
franchises,  for  the  purposes  of  such  railroads  and  the  business 
thereof,  not  inconsistent  with  the  laws  of  the  state  and  the  pro- 
visions of  that  act.' 

In  the  absence  of  statutory  authority  to  the  contrary,  a  corpo- 
ration can  not  sell  its  corporate  franchise,  or  right  to  be  a  corpo- 
ration; nor  can  it  be  sold  by  forced  sale  under  execution,  or  by 
judicial  sale  in  the  foreclosure  of  a  mortgage  (unless  by  statute 
allowed  to  be  mortgaged):  and  therefore  a  purchase  at  such  judi- 
cial sale  will  not  carry  with  it  the  corporate  capacity,  or  right  in 
law  to  be  a  corporation,  and  the  purchaser  orpurchasers  will  not, 
by  such  purchase,  become  clothed  with  any  sort  of  corporate  capac- 
ity.* And  so,  where  private  corporations  may  not  be  created  by 
special  enactment,  by  reason  of  constitutional  inhibitions,  then 
a  special  act  of  assembly  designed  and  purporting  to  confer  cor- 
porate capacity  on  the  purchaser  at  such  a  sale,  is  void  for  uncon- 
stitutionality, and  no  corporate  capacity  will  vest  in  the  purchas- 
er or  purchasers  by  the  sale.' 

9.  Sale  under  trust  deed,  or  power. — If  the  trustee  in  a  trust 
deed  of  a  railroad  becomes  incapable  of  acting,  the  court  may 
appoint  another."     If  such  trustee  and  the  president  and  direct- 

ers  V.  Marshall  and  others,  15  Ohio  Sherman  and  others,  22  Ohio  St.  411, 

St.  537.  434. 

'The  State,  ex  rel.  Atty.  Genl.,  ».  *  Atkinson  and  others  d.  The  Mariet- 

Sherman  and  others,  22  Ohio  St.  411,  ta  &  Cincinnati  R.  E.  Co.  (as  reorgan- 

433,  434.  ized),  15  Ohio  St.  21. 

^The  State,  ex  rel.  Atty.  Genl..  v.         °  Atkinson  and  others  e.  The  Mari- 
Sherman  and  others,  22  Ohio  St.  411,      etta  &  Cincinnati  R.  R.  Co.  (as  reor- 

434.  '  ganized),  15  Ohio  St.  21. 

'The  State,  ex  rel.  Atty.  Genl.,  v,         'Wash.,  Alex.  &  Georgetown  R.  R. 
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ors  of  the  company  seek  the  cover  of,  and  remain  in,  the  enemy's 
country  in  time  of  war,  they  thereby  incapacitate  themselves  to 
act  as  snch,  and  the  court  will  appoint  others  in  their  place;  but 
there  must  be  publication-  of  notice  of  the  proceeding  to  ap- 
point; and  if  no  notice  be  given,  and  the  trustee  or  trustees  so 
appointed  make  a  sale  of  the  road,  the  sale  is  void,  for  that  the 
order  of  his  appointment  being  made  without  notice,  is  void. 
The  parties  in  interest  must  have  their  day  in  court  to  render 
the  proceeding  valid.' 

To  pass  choses  in  action  and  other  legal  instruments  or  cov- 
enants by  the  foreclosure  sale  of  a  railroad  under  a  power  con- 
tained in  a  mortgage,  it  is  essential  that  a  notice  and  description 
thereof  be  given  in  the  notice  of  sale.  Notwithstanding  the 
mortgage  may  embrace  them,  yet,  if  there  be  no  notice  of  the  sale 
thereof,  they  will  not  pass  by  the  sale.  A  sale  at  auction  upon 
notice  implies  that  in  the  notice  there  shall  be  some  designation 
of  that  which  is  to  be  sold,  so  that  the  bidders  may  know  where 
and  what  is  the  property  which  they  are  about  to  buy.' 

Co.  V.  Alex.  &  Wash.  R.  R.  Co.,  19  ^Milw.  &  Minn.  R.  R.  Co.  v.  The 
Gratt.  592.  Mil.  &  Western  R.  R.  Co.,  20  Wis. 

'  Ibid.  174. 
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BANKRUPTCY  AND  INSOLVENCY. 


Section. 

Railroad  corporations  are  within 
the  provisions  of  the  bankrupt 
act 1 

But  not  within  the  clause  in  rela- 
tion to  non-payment  of  com- 
mercial paper  ....      2 

Nor  will  a  mere  executory  ag^ree- 
ment  to  violate  the  law  subject 
the  company  to  bankruptcy.     .      3 


Section. 

Forfeiture  of  contractor's  con- 
tract valid  against  his  assignee      4 

Domestic  railroad  corporations  are 
subject  to  state  insolvent  laws     5 

Consolidation  with  foreign  corpo- 
ration        6 

Stockholders  of  insolvent  compa- 
ny liable  for  unpaid  stock        .      7 


1.  Railroad  corporations  are  within  the  operation  of  the 
bankrupt  act. — Eailroad  corporations  come  within  the  general 
scope  of  the  United  States  bankrupt  laws.  They  are  within  the 
meaning  of  the  term  "  business  or  commercial  corporations,"  as 
used  in  the  act  of  Congress.  In  the  language  of  Dillon,  Jus- 
tice, "  Railways  fall  within  the  designation  of  business  or  com- 
mercial corporations.  Domestic  or  inter-state  commerce,  as  well 
as  foreign  commerce,  is  contemplated  by  the  constitution,  and  is 
habitually  carried  on  by  land  as  well  as  by  water.  Indeed,  since 
the  general  introduction  of  railways,  it  is  a  fact  known  to  all  that 
navigation  by  river  has  relatively  become  of  secondary  impor- 
tance, and  the  inland  commerce  and  travel  of  the  country  are 
largely  conducted  and  carried  on  by  means  of  railways."' 

2.  But  not  within  the  clause  in  relation  to  non-payment  of 
commercial  paper. — But  altliough  railroad  companies  are  within 
the  scope  of  the  United  States  bankrupt  laws  in  other  respects, 
they  are  not  within  that  clause  which  relates  to  the  suspension 
or  non-payment,  for  a  given  number  of  days,  of  commercial  pa- 
per. That  clause  of  the  law  is  confined  to  "  bankers,  brokers, 
merchants,  traders,  manufacturers  and  miners";  railroad  corpo- 
rations do  not  come  within  either  of  these  designations.    Nor 

'  Winter  ».  Iowa/  Minn.  &  North      487. 
Pacific  Ry.  Co.,  2  Dillon's  C.  C.  E., 
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does  it  matter  that  the  paper  whidh  they  fail  to  pay  may  he  in 
its  character  commercial  paper;  to  bring  the  case  within  that 
provision  of  the  law,  the  failure  must  be  by  one  or  the  other  of 
the  institutions  or  persons  included  in  the  above  description,  as 
specified  in  said  act  of  Congress.' 

3.  Nor  Tvill  a  mere  executory  agreement  to  violate  the  lavr, 
subject  the  company  to  bankruptcy.. — To  commit  an  act  of  bank- 
ruptcy, it  is  necessary  that  the  thing  inliibited  should  be  actually 
done.  The  act  must  be  committed,  not  merely  contemplated,  or 
even  agreed  to  be  done.  Therefore,  as  is  holden  by  Dillon, 
Justice,  the  mere  agreement  of  a  railroad  company,  in  contem- 
plation of  insolvency,  to  issue  or  to  transfer  to  another  certifi- 
cates of  its  stdck,  in  any  amount  wliatever,  with  intent  to  give 
a  preference,  and  to  defeat  and  delay  the  operation  of  the  act, 
will  not  subject  the  company  to  be  proceeded  against  for  bank- 
ruptcy.' As  to  the  actual  efi'ect  of  the  transaction  if  the  agree- 
ment were  fully  executed,  the  court  declined  to  decide,  the  ques- 
tion not  being  fully  raised  by  the  pleadings. 

4.  Forfeiture  of  contractor's  contract  valid  against  his  as- 
signee.— The  usual  provision  of  construction  contracts  for  the  ter- 
mination of  the  contract  and  forfeiture  of  the. reserved  percentage, 
holds  good  against  the  claim  of  the  assignee  in  bankruptcy  to 
the  assets  of  a  bankrupt  contractor  to  whom  he  is  assignee. 
The  contract  being  valid,  as  such  are  held  to  be,  the  power  of  the 
engineer  is  suificient  to  declare  the  termination  and  forfeiture; 
and  his  action,  if  not  fraudulent,  binds  not  only  the  contractor, 
but  also  the  assignee  appointed  by  the  court  in  bankruptcy. 
The  amount  so  forfeited  is  regarded  as  liquidated  damages, 
and  not  as  a  penalty." 

In  this  case  (Geiger  et  al.  v.  The  "Western  Maryland  E.  K. 
Co.),  the  court  declare  the  rule  of  law  to  be,  that  where  the  par- 
ties clearly  agree  for  a  forfeiture  of  a  sura  certain,  or  certainly 
ascertainable,  by  way  of  compensation  for  the  breach  or  non-per- 
formance of  a  contract,  the  resulting  damages  for  which  breach 
would  be  uncertain,  and  incapable  of  judicial  ascertainment  by 
any  fixed  standard,  and  the  forfeiture  is  referred  to  as  liquidated 

'Winter   V.  Iowa,  Minn.  &  North  Pacific  Ry.  Co.,  2  Dillon's  C.  C.  R., 

Pacific  Ry.  Co.,  2  Dillon's  C.  C.  Reps.,  487. 

487.  » Geiger  and  others  v.  The  Western 

2  Winter  v.  Iowa,  Minn.  &  North  Maryland  R.  R.  Co.,  41  Md.  4. 
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damages,  it  is  to  be  so  considered  and  enforced,  and  is  not  to  be 
treated  as  a  mere  penalty.' 

5.  Pomestic  railroad  corporations  are  subject  to  state  insolv- 
ent laws. — Domestic  corporations,  including  as  well  railroad 
corporations  as  others,  are  subject  to,  and  may  be  proceeded 
against  under,  the  insolvent  laws  of  the  states  wherein  they  are 
i-espectively  incorporated." 

"Wl^ere  a  claim  is  passed  on  and  allowed  by  the  court  against 
a  corporation  which  is  in  the  hands  of  a  liquidator,  the  matter 
becomes  res  judicata,  and  payment  thereof  may  not  be  resisted 
on  grounds  that  might  have  been  pleaded  or  shown  against  the 
adjudication  in  the  proceeding  in  which  the  judgment  was  ren- 
dered. There  is  no  going  behind  such  adjudication  upon  facts 
or  circumstances  which  might  have  defeated  the  claim  if  pre- 
sented at  the  proper  time.  It  is  too  late  for  their  consideration 
after  the  claim  has  been  passed  on.' 

6.  Consolidation  ^vith  foreign  corporations. — The  fact  of  a 
domestic  corporation  having  become  a  member  of  another  cor- 
poration composed  of  itself  and  of  two  other  corporations,  each 
of  two  other  different  states,  will  not  absolve  either  of  such  orig- 
inal corporations  from  liability  to  the  insolvent  laws  of  their 
respective  states,  nor  from  proceedings  against  them  severally 
under  those  laws.* 

In  the  prosecution  of  such  proceedings  against  either  of  such 
corporations  in  the  state  wherein,  by  law,  they  are  originally 
incorporate,  the  original  place  of  business  of  the  defendant  cor- 
poration in  said  state,  in  case  it  has  kept  up  no  distinct  place 
of  business,  will  be  regarded  as  such,  and  by  intendment  of  law 
will  be  such;  and  so  will  its  former  oflScers,  for  purposes  of  serv- 
ice and  place  of  suit,  be  regarded  as  the  officers  of  the  company; 

'  See,  also,  Ranger  ».  Great  West-  land  R.  R.  Co.,  supra. 

em  Ry.  Co.  e<  al.,  5  House  of  Lords'  ^  Plafct  v.  New  York  &  Boston  R.  R. 

Cases,  72;    Reilly  ».  Jones,   1   Bing.  Co.,  26  Conn.  544;  Cent.  Nat.  Bank  of 

802;  Sainter  v.  Ferguson,  7  C.  B.  716;  Worcester  v.  The  Worcester  Horse  R. 

Fletcher  v.  Dyche,  2  T.  R.  32;  Beale  R.  Co.,  13  Allen  (Mass.),  105. 

V.  Hayes,  5  Sandford,  640;  Bagley  p.  'State    of  Louisiana   o.   Clinton  & 

Peddle,   5  Sandford,   192;    Smith  v.  Port  Hudson  R.  R.  Co.,  21  La.  An. 

Smith,  4  Wend.  468;  Knapp  v.  Malt-  156. 

by,  13  Wend.  587;  and  1  Am.  R.  W.  *  Piatt ».  New  York  &  Boston  R.  R. 

Cases,  note,  p.  107,  cited  by  the  court  Co.,  26  Conn.  544. 
in  Geiger  it  al.  v.  The  Western  Mary- 
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and  neither  said  original  pla<Je  of  business  nor  officers  can  be  so 
discontinued  or  abolished  ds  to  prevent  service  thereat  and 
thereon,  if  no  other  place  be  fixed  or  other  officers  be  chosen 
within  such  state,  by  said  original  corporation,  as  its  own.' 

7.  stockholders  in  insolvent  company  liable  for  unpaid 
stock. — When  a  railroad  corporation  becomes  insolvent,  and  its 
other  assets  are  insufficient  to  meet  its  debts,  the  creditors  there- 
of may,  upon  a  proper  case  made,  showing  such  insolvency  and 
insufficiency  of  other  means,  maintain  proceedings  against  a 
stockholder  or  stockholders  for  the  amount  of  any  unpaid  bal- 
ance due  the  corporation  from  them  for  their  capital  stock;  and 
when  obtained,  the  amount  will  be  applied  upon  the  corporate 
debt  of  tlie  creditor  or  creditors  thus  recovering  the  same." 

'  Piatt  V.  New  York  &  Boston  R.  R.  »  Morgan  v.  The  New  York  &  Albar 
Co  ,  26  Conn.  544.  ny  R.  R.  Co.,  10  Paige  Ch.  Reps.  290. 
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1.  Appointment,  rights,  powers  and  character  of  receivers. — 
The  appointment  of  a  receiver  is  a  matter  of  equity  jurisdiction,, 
and  as  such  is  to  a  great  extent  subject  to  the  discretion  of  the 
court.'  Such  an  appointment  ought  not  to  be  made  except 
where  it  is  necessary  to  protect  stockholders  or  creditors  from 
loss,  or  to  prevent  an  abuse  of  corporate  franchises;''  and  the 
regular  officers  should  not  be  displaced  pending  litigation,  merely 
because  of  the  insolvency  of  the  corporation.' 


>  Mil.  &  Minn.  R.  R.  Co.  v.  Soutter, 
2  Wall.  440;  Cincinnati,  Sandusky  & 
Cleveland  R.  R.  Co.  v.  Sloan,  31  Ohio 
St.  1, 15  Am.  Ry.  Rep.  376;  Meyer  v. 
Johnston,  -53  Ala.  237,  15  Am.  Ry. 
Rep.  467;  Kelly  v.  Trustees  of  Ala.  & 
Cin.  R.  R.  Co.,  58  Id.  489,  21  Am.  Ry. 
Rep.  138.  The  Supreme  Court  of  Wis- 
consin has  no  power,  in  rendering  a 
judgment  of  dissolution  against  a  rail- 
way company,  to  appoint  a  receiver, 
or  make  distribution  among  the  cred- 
itors. Upon  such  a  judgment,  a  dis- 
position of  the  effects  should  be  made 
as  provided  by  the  Wisconsin  statute 
(Rev.  Stat.  ch.  78,  sees.  8  and  9)  in 
case  of  voluntary  dissolution:  State  v. 
West  Wisconsin  Ry.  Co.,  34  Wis.  197, 
6  Am.  Ry.  Rep.  242.  And  see  Pacific 
R.  R.  V.  Mo.  Pacific  Ry.  Co.,  15  Am. 
Ry.  Rep.  80  (U.  S.  Supr.  Ct.,  Oct. 
Term,  1877),  as  to  the  appointment  of 


a  receiver  pending  an  appeal. 

^  City  of  Rochester  v.  Bronson,  41 
How.  Pr.  78;  Meyer  v.  Johnston, 
supra.  An  order  vacating  the  ap- 
pointment of  a  receiver  is  reviewable 
by  the  Supreme  Court  of  Ohio,  under 
sec.  572  of  the  code:  Cincinnati,  San- 
dusky &  Cleveland  R.  R.  Co.  v.  Sloan, 
31  Ohio  St.  1, 15  Am.  Ry.  Rep.  376. 

'Meyer  v.  Johnston,  supra.  II 
might  sometimes  be  more  expedient 
to  simply  require  the  earnings  of  the 
road  to  be  paid  over  to,  and  disbursed 
by,  a,  quasi  receiver,  and  to  prevent  in- 
terference bj' others  with  the  manage- 
ment by  injunction,  in  the  meantime: 
Ibid.  Consolidated  corporations  are 
subject,  as  to  their  property  within 
each  state,  to  the  jurisdiction  of  their 
courts  in  the  appointment  of  receivers : 
Ellis  «.  Boston,  H.  &  E.  R.  R.  Co.,  107 
Mass.  1 ;    In  re  U.  S.  Rolling  Stock 
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The  rights,  powers  and  jurisdiction  of  the  receiver,  of  a  direct 
nature,  emanate  by  express  authority  from  the  court  making  the 
appointment,  and  are  enumerated  and  set  forth  in  the  order  or 
decree  by  which  the  appointment  is  preferred;'  and  so  is 
described"  therein  the  subject-matter  of  the  receivership  or  trust." 
And  as  all  these  are  under  the  supervision  and  control  of  the 
court,  it  may  from  time  to  time,  in  its  discretion,  enlarge,  cir- 
cumscribe and  vary  the  same,  by  judicial  order,  and  upon  satis- 
factory cause  shown.' 

To  the  powers  directly  given  by.  his  appointment,  certain 
others  incidentally  occurring  may  be  mentioned  as  necessary 
to  the  complete  exercise  of  those  directly  given  :  such,  for 
instance,  as  the  power  to  bring  and  prosecute  suits,  give  ac- 
quittances, and  other  acts  necessary  to  the  proper  discharge  of 
the  duties  expressly  imposed  upon  him,  and  which  may  be 
more  or  less  varied  in  their  nature,  according  to  the  character  of 
the  trust,  and  the  general  duties  to  be  performed;  *  but  in  all 


Co.,  55  How.  Pr.  286,  57  Id.  16;  Tay- 
lor ».  Atlantic  &  Great  Western  Ry. 
Co.,  55  How.  Pr.  275,  57  Id.  9;  Rich- 
ardson V.  Vt.  &  Mass.  R.  R.  Co.,  44 
Vt.  613.  And  so  circuit  courts  of  the 
United  States  may  appoint  receivers 
to  control  lines  extending  oulaide  of 
their  circuit,  and  of  the  state:  Wilmer 
V.  Atlanta  &  Richmond  A.  L.  Ry. 
Co.,  2  "Woods,  409. 

1  Kennedy  &  Co.  v.  St.  Paul  &  Paoif. 
R.  R.  Co.  et  als.,  2  Dill.  C.  C.  R.,  448. 
It  is  said  in  Meyer  v.  Johnston,  supra, 
that  the  whole  power  of  a  court  over 
a  railroad  in  the  hands  of  its  leceiver 
is  confined  to  making  necessary  re- 
pairs and  protecting  the  property;  and 
the  court  may  continue  the  running  of 
trains  and  the  usual  business  of  the 
road,  and  where  the  income  is  insuffi- 
cient, may  provide  means  therefor  by 
creating  charges  on  the  property;  and 
see  same  case,  post.  Any  acts  neces- 
sary for  the  preservation  or  protection 
of  the  property,  or  the  enhancement  of 
its  value,  may  be  authorized  by  the 
court:    Gibert  v.   Washington   City, 


Va.  Midland  &  Great  Southern  R.  R. 
Co.,  33  Gratt.  586;  S.  C.  1  Am.  & 
Bug.  R.  R.  Cas.  473.  The  court  acts . 
as  well  for  the  interests  of  the  com- 
pany as  for  the  creditors,  It  will 
therefore  authorize  the  receiver  to  take 
a  lease  of  another  road,  and  to  contrib- 
ute, out  of  the  accrued  revenues  in 
his  hands,  to  the  building  of  another 
road :    Ihid. 

2  Kennedy  &  Co.  ».  St.  Paul  &  Pa- 
cific R.  R.  Co.  et  al.,  2  Dill.  C.  C.  R., 
448. 

8  Kennedy  &  Co.  v.  St.  Paul  &  Pacif. 
R.  R.  Co.  et  al.,  2  Dill.  C.  C.  R.,  448. 

*Rankine  ».  Elliott,  16  N.  Y.  377. 
The  court  may  authorize  a  receiver  to 
borrow  money,  and  issue  negotiable 
certificates  of  indebtedness  therefor, 
creating  a  first  lien,  when  necessary 
for  the  management  and  preservation 
of  the  property:  Meyer  v.  Johnston, 
9  Am.  Ry.  Rep.  454  (Supr.  Ct.  Ala., 
June  term,  1875);  S.  C.  53  Ala.  237, 
15  Am.  Ry.  Rep.  467.  And  see  Hoover 
V.  Montclair  &  Greenwood  Lake  Ry. 
Co.,  29  N.  J.  Eq.  4,  18  Am.  Ry.  Rep. 
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which,  as  far  as  practicable,  the  direction  or  approbation  of  the 
court  should  be  consulted  and  conformed  to,  as  absolute  upon 
the  subject.'  He  can  not  expend  moneys  except  as  actually  nec- 
essary for  the  preservation  of  the  property  in  his  hands,  with- 
out leave  of  the  court;  but  losses  of  goods  in  transportation  will 
be  ordered  to  be  paid  for  out  of  the  earnings  of  the  road.^ 

An  order  of  sequestration,  and  for  the  appointment  of  a 
receiver  of  an  insolvent  railroad  company,  will  be  made  upon  a 
proper  showing  by  the  creditors  of  the  company,  or  others  of 
suitable   interests.'     P'pon  the  appointment  of  such  receiver, 


565.  But  such  liens  will  not  displace 
older  liens:  Meyer  o.  Johnston,  supra. 
But  see  Hoover  v.  M.  &  G.  L.  Ry.  Co., 
supra.  To  authorize  the  issuance  of 
such  certificates  there  should  be  a 
detailed  statement  of  the  items  need- 
ed and  the  purpose  thereof,  support- 
ed by  clear  proof  of  its  correctness, 
and  of  the  necessity  for  the  step. 
There  should  also  be  proper  notice  to, 
and  hearing  of,  parties  interested: 
Ibid.  But  the  chancellor  can  not  au- 
thorize the  selling  of  such  interest 
bearing  certificates  at  less  than  their 
face  value,  and  thus  disregard  the 
laws  against  usury:  Ibid.  Such  cer- 
tificates, when  issued  to  one  not  en- 
titled thereto,  are  void,  even  in  the 
hands  of  an  innocent  holder:  Turner 
V.  Peoria  &  Springlield  R.  R.  Co.,  95 
111.  134;  S.  C.  1  Am.  &  Eng.  R.  R. 
Gas.  348.  And  if  made  payable  to  A 
B  "  or  bearer, ' '  when  authorized  to  be 
made  payable  to  A  B  "or  order," 
and  negotiated  by  mere  delivery,  the 
holder  takes  it  subject  to  any  equit- 
able defenses  existing  against  the 
payee:  Ibid.  By  the  statute  in  Illi- 
nois, such  certificates,  made  payable  to 
a  particular  person,  must  be  assigned 
by  indorsement  in  order  to  enable  the 
assignee  to  sue  in  his  own  name :  Ibid. 
Such  certificates  are  not  negotiable  in- 
struments, and  are  open  to  all  defenses 
against  the  payee  when  held  by  an- 
other: Ibid;  Union  Trust  Co.  t>.  Chica- 


go &  L.  H.  R.  R.  Co.,  7  Fed.  Repr. 
"  513;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas. 
629,  630. 

'  Cowdrey  et  al.  v.  The  Raih-oad  Co., 
3  Otto  (93  U.  S.  Sup.  Ct.),  352. 

^  Cowdrey  H  al.  v.  Railroad  Co.,  3 
Otto  (93  U.  S.  Sup.  Ct.),  352.  But 
see  Dexterville  Mfg.  &  Boom  Co.  v. 
Case,  4  Fed.  Repr.  873;  S.  C.  1  Am.  & 
Eng.  R.  R.  Cas.  630.  Under  an  order 
directing  a  receiver  to  pay  debts  "  ow- 
ing to  laborers  and  employes,  for  labpr 
and  services  actually  done  in  connection 
with  the  company's  railways,"  he  may 
pay  a  claim  of  counsel  for  professional 
services  rendered  on  employment  of 
the  company  in  litigation  relating  to 
the  railway:  Gurney  v.  Atlantic  & 
Great  Western  Ry.  Co.,  58  N.  Y.  358, 
9  Am.  Ry.  Rep.  520.  An  indebtedness 
for  services  rendered  or  materials  fur- 
nished, prior  to  the  appointment  of  the 
receiver,  may  be  paid  by  him:  Meyer 
ii.  Johnston,  supra;  Williamson  v. 
Washington  City,  Va.  Midland  & 
Great  Southern  R.  R.  Co.,  33  Gratt. 
624;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas. 
498.  Thus  the  claim  of  another  com- 
pany for  freight  transported  will  be 
ordered  paid:  *Meyer  v.  Johnston,  su- 
pra. 

SRankine  v.  Elliott,  16  N.  T.  377; 
Robinson  v.  Atlantic  &  Great  West. 
Ry.  Co.,  66  Penn.  St.  160;  Fisher  v. 
The  Concord  R.  R.  Co.,  50  N.  H.  200; 
Matter  of  Long  Branch  &  Sea  Shore 
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all  the  property  stock,  things  in  action  and  effects  of  the  com- 
pany become  vested  in  him,  for  the  benefit  of  the  creditors  of  the 
company,  and  subject  to  the  orders  and  disposition  of  the  court.' 
This  right  and  power  of  the  receiver  inchides  the  exclusive  right 
to  enforce  the  payment  of  unpaid  balances  due  from  stock- 
holders to  the  company  upon  their  subscriptions  to  the  capital 
stock  ;^  and  though  the  statute  gives  the  creditors  the  right  to 
recover  such  unpaid  balances,  when  necessary  to  meet  the  debts 
of  the  company,  yet  as  such  stockholders  can  not  respond  to  both 
the  creditors  and  the  receiver,  and  are  not  liable  to  both  for  one 
and  the  same  claim,- and  as  the  oflSoe  of  receiver  draws  to  it  and 
carries  witlrit  the  right  to  all  the  assets,  for  the  benefit  of  all  cred- 
itors alike,  and  all  of  whom  the  receiver  represents,  the  receiver, 
after  his  appointment,  has  the  sole  right  to  maintain  such 
actions;  and  4?herefore  judgment  creditors  and  other  creditors  of 
the  corporation  will  be  enjoined,  at  the  suit  of  such  receiver, 
from  further  prosecuting  their  claims  against  the  stockholders 
of  the  corporation.'  If  the  claim  of  some  be  of  such  a  charac- 
ter as  to  amount  to  a  lien,  or  to  be  entitled  to  a  preference,  a  cred- 
itor being  allowed  to  prosecute,  his  individual  action  might 
obtain  an  unjust  preference  over  others,  and  even  over  those 
who  themselves  may  be  entitled  to  priority  of  payment; '  but  by 
subjecting  all  the  available  means  of  the  company  to  the  admin- 
istration and  distribution  of  the  court,  the  property  and  assets, 
by  its  final  order  or  judgment,  will  be  distributed,  or  the  pro- 
ceeds thereof  will  be  distributed,  among  all  classes  of  creditors 
and  claimants,  not  only  in  proportion  to  their  respective  claims, 
but  in  the  order  of  priority  to  which  they  are  entitled.' 

R.  R.  Co.,  9  C.  E.  Green,  N.  J.  Ch.  ' Rankine  ».  Elliott,  16  N.  T.  377; 

RepB.,  398;  State  v.  Northern  Cent.  Mil.  &  St.  Paul  R.  R.  Co.  ».  The  Mil. 

Ry.  Co.,  18  Md.  198.  &  Minn.  R.  R.  Co.  and  others,  20  Wis. 

'  Rankine  ».  Elliott,  16  N.  Y.  377;  165. 

Robinson  v.  Atlantic  &  Great  West.  '  Rankine  v.  Elliott,  16  N.  Y.  377. 

Ry.  Co.,  66  Penn.  St.  160;    Mil.  &  *  Rankine  v.  Elliott,  16  N.  Y.  377, 

St.  Paul  R.  R.  Co.  V.  The  Mil.  &  381;    Robinson  v.  Atlantic  &  Great 

Minn.  R.  R.  Co.  and  others,  20  Wis.  West.  Ry.  Co.,  66  Penn.  St.  160. 

165.    But  the  corporation  is  not  there-  '  Rankine  v.  Elliott,  16  N.  Y.  377, 

by  dissolved:     Kincaid  v.  Dwinelle,  381.    Such  is  the  rule,  too,  whether 

59  N.  Y.  548;  Willink  v.  Morris  Canal  the  proceeding  be  allowed  at  law  to 

&  Bkg.  Co.,  3  Green  Ch.  377;  State  v.  creditors  by  statute,  or  is  sought  in 

R.  R.  Comrs.,  12  Vroom,  235;  Ahrens  equity,  wherein  it  exists  independent 

V.  State  Bank,  3  S.  Car.  (N.  S.),  401.  of  statutory  provisions. 
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When  the  work  of  construction  of  a  railroad  is  suspended  for 
want  of  means  of  the  company  to  continue  the  same,  and  by 
reason  thereof  valuable  interests  dependent  on  the  completion 
of  the  road,  and  which  are  necessary  to  the  security  of  bondhold- 
ers, whose  moneys,  secured  by  such  bonds,  are  invested  in  the 
structure,  and  without  the  prompt  prosecution  and  completion 
of  the  work  will  be  lost  or  endangered,  a  receiver  will  be  ap- 
pointed, on  the  application  of  the  bondholders,  to  take  charge  and 
possession  of  the  road,  and  cause  the  same  to  be  completed.' 
Such  possession  may  extend  to  all  the  material  interests,  lands 
and  rolling  stock  of  the  company,  including  the  right  and  title 
subsequently  to  be  perfected  and  obtained,  by  the  completion  of 
the  road  by  such  receiver,  to  lands,  the  title  of  which  is  depend- 
ent on  the  completion  thereof;  also  the  road-bed,  tracks,  bridges, 
viaducts,  fences,  culverts,  freight  houses,  machine  shops,  and 
other  structures  and  buildings;  and  all  locomotives  and  other 
rolling  stock;  and  all  material,  fuel,  tools  and  implements 
appurtenant  to  the  road;  and  also  of  all  franchises  and  privileges 
of  the  road  or  company,  and  all  the  estate,  right  and  title  of  the 
company  to  the  whole  and  every  part  thereof,  in  law  and  in  equity.^ 
In  such  case  the  receiver  will  be  authorized  and  empowered,  by  the 
court  appointing  the  same,  to  proceed  promptly  with  the  construc- 
tion of  the  road,  and  to  the  completion  thereof,  and  for  that  pur- 
pose to  borrow  money  and  issue  or  execute  securities  therefor,  as  a 
lien  upon  the  road  and  appurtenances,,  land  and  interests,  in 
such  manner  as  shall  be  specified,  by  the  court;  and  to  do  and 
perform  all  acts  proper  and  necessary  to  procure  and  perfect  the 
title  to  any  and  ail  lands,  or  any  land  grant  to  such  company, 
g-ranted  or  intended  to  be   granted  by  Congress  to  the  same.' 

Assignees  and  receivers  in  bankruptcy  are  neither  agents  nor 
servants  of  the  corporation  bankrupt.*  In  case  of  a  sale  of  a 
railroad,  fixtures,  rolling  stock  or  franchises  by  the  receiver  or 
assignee,  the  corporate  entity  or  capacity  does  not  pass  to  the 
purchasers,  and  they  do  not  thereby  become  a  corporation,  nor 
do  they  become  stockholders  in  the  corporation/    The  purchas- 

1  Kennedy  v.  The  St.  Paul  &  Pacific  R.  R.  Co.,  2  Dillon's  C.  C.  R.,  448. 
R.  R.  Co.,  2  Dillon's  C.  C.  R.,  448.  *Metz,  Admr.,  v.  The  Buffalo,  Corry 

2  Kennedy  v.  St.  Paul  &  Pacific  R.  R.  &  Pittsburg  R.  R.  Co.,  58  N.  Y.  61. 
Co.,  2  Dillon's  C  C.  R.,  448.  ^Metz,  Admr.,  v.  The  Buffalo,  Corry 

'  Kennedy  v.  The  St.  Paul  &  Pacific      &  Pittsburg  R.  R.  Co.,  58  N.  T.  61. 
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ers  are  not  liable  for  injuries  resulting  from  the  negligence  of 
the  receiver,  assignee,  or  others  operating  the  road,  occurring 
after  the  sale  and  before  the  confirmation  thereof.  Such  sales 
are  made  subject  to  confirmation  by  the  court,  and  are  not  com- 
plete until  confirmed.' 

Although  the  courts  have  full  power  to  appoint,  and  do  ap- 
point, receivers  to  take  charge  of  the  management  and  runninjr 
of  railroads,  and  operate  the  same,  yet  the  directors  are  not 
thereby  prevented  from  discharging  their  functions  as  such  in 
other  respects.  The  mere  placing  the  running  operations  of  tlie 
road  under  the  control  of  a  receiver  neither  vacates  the  ofiices  of 
the  directory  nor  paralyzes  their  actions  in  such  matters  as  do 
not  interffere  with  the  duties  of  the  receiver.''  But  if  there  be  a 
conflict  involving  an  uncertainty  as  to  who  are  the  legal  dir-ect- 
ory,  a  receiver  will  be  appointed,  superseding  all  the  claimants 
until  the  question  be  legally  settled.' 

2.  Suits  against  receivers. — Ordinarily,  to  sue  a  receiver,  leave 
must  be  had  of  the  court  wherein  the  receiver  is,  appointed,  and 
the  suit  must  be  brought  in  the  same  court;  *  for  the  business  of 
his  receivership  being  in  the  custody  of  the  law  and  of  that  par- 
ticular court,  and  his  actions  in  respect  thereto  being  all  subject 

'Metz.  Admr.,  D.  The  Buffalo,  Corry  tling  his  accounts  after  the  sale,  and 

&  Pittsburg  R.  R.  Co.,  58  N.  Y.  61.  directing  him  to  pay  a  certain  sum  of 

"  Stevens  ».  Davison,  18  Gratt.  819.  money  into  court:    Hinckley  v.  Gil- 

'  Stevens  v.  Davison,  18  Gratt.  819.  man,  Clinton  &  Springfield  R.  R.  Co., 

The  rescission  of  an  order  appointing  4  Otto,  467,  16  Am.  Ry.  Rep.  217.     In 

a  receiver,  "  without  prejudice  to  any  proceedings  for  the  appointment  of 

one,"  is  not  a  defense  to  a  possessory  receivers,  the  court  will  not  take  juris- 

warrant  for  an  engine  sued  out  against  diction  of  any  other  matters  than  those 

such  officer  before  the  rescission;    and  pertaining  to  the  preservation  of  the 

if  he  surrender  the  engine  to  the  com-  property.    No  question  in  relation  to 

pany  he  will  be  liable:    Peacock  v.  elections  will  be  considered:    Taylor 

Pittsburg  Locomotive  and  Car  Works,  v.  Phil.  &  R.  R.  R.  Co.,  and  Farmers' 

52  Geo.  417,  7  Am.  Ry.  Rep.  147.  &  Mech.  Nat.  Bank  v.  Same,  7  Fed. 

Power  to  appoint  implies  power  to  re-  Jlepr.  381;  S.  C.  1  Am.  &  Eng.  R.  R. 

move,  and  this  power  may  be  exer-  Cas.  627. 

cised  in  vacation:  Cincinnati,  San-  '/»  re McElrath,  2 Dillon's  CO.  R., 
dusky  &  Cleveland  R.  R.  Co.  v.  Sloan,  460;  Minnesota  Co.  v.  St.  Paul  Co., 
31  Ohio  St.  1, 15  Am.  Ry.  Rep.  376.  2  Wall.  609,  632,  633;  Freeman  v.  . 
And  this,  too,  notwithstanding  the  ap-  Howe,  24  How.  460;  Randall  v.  How- 
plication  maybe  informally  made:  Coe  ard,  2Black,  586;  Robinson  v.  Atlan- 
e.  New  Jersey  Midland  Ry.  Co.,  28  N.  tic  &  Great  West.  Ry.  Co.,  66  Penu. 
.  J.  Ch.  31,  14  Am.  Ry.  Rep.  9.  A  re-  St.  160. 
ceiver  may  appeal  from  a  decree  set- 
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to  the  supervision  and  control  of  the  court,  and  likewise  under 
its  protection,'  no  action  against  the  receiver,  or  in  reference  to 
the  interests  in  his  hands  or  under  his  care,  will  lie,  except  by 
leave  of  the  court  to  which  he  is  bound  to  respond.'  The  more 
regular  and  ordinary  way  is  for  the  aggrieved  party  to  apply,  by 
petition,  to  the  court,  which,  in  a  proper  case,  will  afford  sum- 
mary relief.' 

But  if  suit  be  permitted,  or  is  maintainable,  against  a  re- 
ceiver, it  is  no  objection  thereto  that  the  road  is  run  by,  and  the 
act  complained  of  is  the  joint  act  of,  the  receiver  and  a  lessee 
of  the  road,  who  jointly  run  and  operate  the  same;  in  such  case 
they  may  be  sued  jointly,  if  suit  be  permitted  against  the  receiver 
or  the  company  Itself,  or  the  lessee  may  be  sued  Separately  for 
his  act.* 

If  the  proceeding  and  appointment  of  a  receiver  be  in  a  state 
court,  then  litigation  will  not  lie  in  regard  to  the  subject-matter 
of  the  receivership  in  the  federal  court,  although  the  citizenship 
of  the  parties  is  such  as  would  otherwise  confer  jurisdiction  on 
the  United  States  courts.'  And  so  if  the  receiver  be  appointed 
by  the  federal  court,  then  litigation  in  regard  thereto  must  be 
in  that  court." 

In  the  case  cited  from  2  "Wallace,'  the  Supreme  Court  of  the 
United  States,  Miller,  Justice,  lay  down  the  rule  in  the  follow- 
ing language:  "If  in  the  hands  of  the  receiver  of  the  Circuit 
Court,  nothing-  can  be  plainer  than  that  any  litigation  for  its 
possession  must  take  place  in  that  court,  without  regard  to  the 
citizenship  of  the  parties  (citing  Freeman  v.  Howe,  24  Howard, 
460).  If  it  has  been  taken  illegally  from  the  custody  of  the  re- 
ceiver, it  is  equally  clear  that  the  court  has  not  lost  thereby  the 
jurisdiction  over  the  property,  or  the  right  to  determine  where 
it  shall  go;  so  far  as  that  right  is  involved  in  that  suit." 

But  notwithstanding  an  action  will  not  lie  against  a  receiver 

'LaCroBse  Railroad  Bridge,  .2  Dil-  "  T^ijunesota  Co.  v.  St.  Paul  Co.,  2 

Ion's  C.  C.  R.,  465;    Robinson  v.  At-  Wall.  609,  633. 

lantic   &    Great  West.  Ry.   Co.,   66  'Minnesota  Co.  v.  St.  Paul  Co.,  2 

Penn.  St.  160.  Wall.  609,  632,  633.    And  see,  to  the 

^Ante,  note  4,  p.  894.  same  point,  Milw.  &  St.  Paul  R.  R. 

•Ohio  &  Miss.  R.  R.  Co.  v.  Davis,  Co.  v.  Milw.  &  Minn.  R.  R.  Co.,  20 

23Ind.  553.                                   .  Wis.  165. 

'Alexandria  &  Washington  R.  R.  '2  WaU.  609,  632,  633. 
Co.  V.  Brown,  17  Wall.  445. 
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for  property  belonging  to  a  railroad  corporation  placed  in  his 
hands  under  authority  of  tlie  court,  yet  such  is  not  the  case  in 
relation  to  property  in  his  possession  and  in  use  by  him  upon 
the  road,  but  which  does  not  in  fact  belong  to  the  corporation,' 
and  which  is  not  of  the  property  such  receiver  was  authorized  by 
the  decree  of  his  appointment  to  take  into  his  possession  and 
control.  As  to  all  such  as  the  decree  does  not  authorize  the  re- 
ceiver to  control  and  possess,  an  action  in  any  of  the  ordinary 
forms  will,  lie,  if  a  proper  occasion  occur  therefor.  Hence,  an 
action  of  replevin,  by  the  owner  thereof,  will  lie  against  a  receiver 
for  a  locomotive  in  his  possession,  and  used  upon  the  road  of 
which  he  is  receiver.' 

And  so,  although  it  is  the  law  that  an  action  may  not  be 
maintained  against  a  receiver  appointed  by  the  court,  in  relation 
to  property  or  interests  confided  to  him  by  the  judicial  authority 
that  appoints  him,  without  the  permission  of  the  court  to  prose- 
cute the  same,  yet  suit  may  be  brought  against  a  receiver  ap- 
pointed in  one  state,  who  is  running  a  railroad  as  a  common  car- 
rier, in  the  courts  of  another  state,  when  the  action  is  brought 
for  matter  involved-  in  running  such  road  therein  as  a  common 
carrier.'  And  we  can  see  no  reason  why  such  suit  may  not  be 
brought  in  either  state. 

At  common  law,  a  railroad  or  other  corporation,  whose  road 
or  structure  is  in  the  possession  of  a  receiver  judicially  ap- 
pointed by  a  competent  court  to  take  charge  thereof  and  oper- 
ate the  same,  is  not  liable  to  an  action,  and  neither  is  the  receiv- 
er, without  leave  of  the  appointing  court,  for  the  act  of  such 
receiver,  or  of  his  servant,  in  charge  of  such  road  or  works.  In- 
juries inflicted  by  such  receiver  or  his  servants  in  carrying  on 
the  business,  by  negligence  or  otherwise,  are  not  attributable  to 
the  corporation.  Tlie  possession  of  the  receiver  is  not  the  pos- 
session of  the  railroad  corporation,  but  is  antagonistic  thereto. 
The  receiver  is  under  the  control  of  the  court.  His  possession 
is  the  possession  of  the  court.  His  acts  are  not  the  acts  of  the 
corporation;  and  the  corporation  has  no  control  thereof.  An 
effort  to  control  them   would  be  punishable   by    the  court.' 

>  Parker  v.  Browning,  8  Paige,  388;  »  Paige  v.  Smith.  99  Mass.  395. 

Paige  V.  Smith,  99  Mass.  395;  Leigh-  'Ohio  &  Miss.  R.  R.  Co.  v.  Davis, 

ton  V.  Ilarwood,  111  Mass.  67;  Hills  23   Ind.   553,  560;  Wiswall  v.  Samp- 

V.  Parker,  111  Mass.  508,  510,  511.  son,  14  How.  52;    Angel  v.  Smith 
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No  action,  therefore,  will  ordinarily  lie  against  the  company  for, 
the  acts  of,  or  injuries  inflicted  by,  the  receiver,  or  by  his  servants 
or  employes.'  Nor  will  an  action  therefor  lie  against  the  re- 
ceiver himself,  as  such;  for  a  receiver  cannot  be  sued  in  respect 
to  the  matter  of  his  receivership,  except  by  permission  , first  ob- 
tained from  the  court  that  appoints  him.^  But  it  does  not  fol- 
low that  the  injured  person  is  without  a  remedy.  On  the  con- 
trary, his  remedy ,is  to  be  sought  for  by  petition  to  the  court  who 
appointed  the  receiver,  which,  "upon  suflBcient  proof,  will  grant 
the  relief  to  which  the  sufi'eriEr  maybe  entitled.'"  Anything 
seemingly  to  the  contrary  of  this  in  the  cases  of  McKinney  v. 
The  Ohio  &  Mississippi  Railroad  Company,  heretofore  consid- 
ered,* and  the  Obio  &  Mississippi  Railroad  Company  v.  Fitcli,' 
is  sufficiently  explained  by  the  fact  that  the  liability  in  these 
cases  was  not  predicated  upon  negligence  of  the  receiver,  or  of 
.his  servants,  nor  upon  their  acts,  either  of  right  or  of  wrong, 
but  was  statutory,  and  was  a  liability  imposed  upon  the  railroad 
corporation  by  an  express  statute  of  a  police  nature,  for  a  failure 
to  fence  its  road;  and  there  being  no  exception  in  the  statute  as  to 
roads  in  the  hands  of  receivers,  the  statute  could  but  take  its 
course,  and  therefore  these  actions,  were  sustained  against  the 
corporation  itself.'  As,  for  instance,  where,  by  law,  liability  is 
fixed  upon  the  corporation  for  the  enforcement  of  a  statutory 
right  of  action  for  injuries  of  a  specific  character  which  are  not 
actionable  at  common  law,  and  an  action  therefor  is  given  against 
the  company,  then,  notwithstanding  the  road  be  in  the  hands  of 
a  receiver,  and  the  wrong  be  suffered,  or  the  injury  be  inflicted, 
in  the  operating  thereof  whildt  thus  in  the  receiver's  hands,  yet 
the  action'  is  in  such  case  to  be  brought  against  the  com- 
pany;' but  in  case  of  recovery,  no   execution  can  go  upon   the 

9  Ves.  335.    See  Hopkins  ».  Connel,  *22Ind.  99. 

2  Tenn.  Ch.  323;    Wabash  Ey.   Co.  5  20Ind.  498. 

V.  Brown,  5  Bradw.  (111.),  590.  '  Ohio  &  Mississippi  R.  R.  Co.  v. 

1  Ohio  &  Miss.  R.  R.  Co.  v.  Davis,  Davis,  23  Ind.  553, 660,  561.  For  any 
23  Ind.  553,  560,  561.  recovery  against  the  company  in  such 

2  Ohio  &  Miss.  R.  R.  Co.  v.  Davis,  statutory  action,  the  receiver  will,  of 
23  Ind.  553.  •'>60,  661;  Cardot  t>.  Bar-  course,  be  directed  by  the  court  ap- 
ney,  63  N.  Y.  281;  Hopkins  «.  Con-  pointing  him  to  provide  for  and  pay 
nel  supra.  out  of  the  assets  of  the  company  or 

=  Ohio  &  Miss.  R.  R.  Co.  v.  Davis,      road  m  his  hands. 
supra.  '  McKinney  v.  Ohio  &  Miss.  R.  R. 
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judgment  against  property  in  the  receiver's  hands,  or  subject  to 
his  powers,  but  the  remedy  for  satisfaction  of  the  judgmeint  is 
by  application  for  payment  to  the  court  wherein  the  business  or 
matter  of  the  receivership  is  pending.' 

In  the  case  cited  from  22  Indiana,  99,  the  action  was  for  an  in- 
jury to  live  stock  in  operating  an  unfenced  road,  when  the  stat- 
ute required  it  to  be  fenced,  and  subjected  the  company  to  an 
action  and  liability  to  pay  for  stock  so  injured,  as  for  want  of  a 
fence;  hence,  the  gist  of  the  action  was  not  the  negligence  of 
the  receiver  or  his  servants  operating  the  road,  but  the  omis- 
sion of  the  company  to  fence.  There  being  no  right  of  action 
for  this  at  common  law,  it  followed  that  the  statutory  right  of 
action  must  be  pursued  as  by  the  statute  required,  that  is,  against 
the  company,  for  the  fact  of  the  receiver  having  possession  of 
the  road  coiild  not  operate  to  exonerate  the  company  from  the 
liability  imposed  by  the  law.  To  do  so,  would  be  in  eflFect  to  re- 
peal the  law  in  respect  to  such  railroads  as  should  come  under 
the  control  of  a  receiver.  So,  too,  in  the  case  of  the  Ohio  & 
Mississippi  E.  E.  Co.  v.  Fitch,  20i;nd.  498.  That,  also,  was  a 
like  action  for  statutory  liability,  where  the  remedy  was  ex- 
pressly given  by  an  action  agai'nst  the  company,  and  in  like  man- 
ner, as  for  want  of  a  fence. 

And  so  an  action  will  lie  against  the  receiver,  as  such,  for  his 
wrong  act  or  negligence  in  operating  the  road,  and  may  be 
brought  against  him,  as  such,  in  his  character  and  description  as 
receiver,  for  redress  of  injuries  received,  and  the  right  of  re- 
covery will  be  determined  upon  the  same  principles  of  law  as 
if  the  suit  was  against  the  company  itself  for  the  like  acts  or 
omissions;  but  to  sustain  such  action  against  the  receiver,  leave 
to  sue  must  first  be  had  of  the  court  from  whose  appointment 
his  receivership  is  derived.^     In  case  of  recovery,  the  judgment 

Co.,  22  Ind.  99;  LouisviUe,  New  Al-  lis,  C.  &  L.  R.  B.  Co.,  2  Flippin,  704; 

bany  &  Chi.  R.  R.  Co.  v.  Cauble,  46  S.  C.  10  Repr.  359,   11  Cent.  L.  J. 

Ind.  277.  89.    In  Tennessee  it  is  held  that  a 

'  Ohio  &  Miss.  R.  R.  Co.  ».  Davis,  receiver,  appointed  under  Sec.  1101 

23  Ind.  553,  560.  of  their  code,  becomes  vested  with  the 

'^  Ohio  &  Miss.  R.  R.  Co.  v.  Davis,  powers  and  duties  of  the  board  of  di- 

23  Ind.  553;  Klein  ».  Jewett,  11  C.  E.  rectors  in  managing  the  affairs  of  the 

Green,  474;  Jordan  v.  Wells,  3  Woods,  company,  and  is  a  public  agent  of  the 

527;  Meara's  Admr.  v  Holbrook,  20  state:  Erwin  v.  Davenport,  9  Heisk. 

Ohio  St.  137;  Kennedy  v.  Indianapo-  44,  19  Am.  Ry.  Rep.  274.    The  state 
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i8  to  be  satisfied,  not  by  the  receiver  personallj,  but  by  the  funds 
in  the  hands  of  the  receiver,  as  part  of  the  subject  of  his  re- 
ceivership.' 

A  receiver  of  a  railroad  company  engaged  in  transporting  and 
carrying,  as  a  common  carrier,  persons  or  property,  is  likewise 
liable,  as  such,  for  losses  and  injuries  to  freights,  injuries  to  per- 
sons, and  other  wrongs  inflicted,  or  wrongful  exactions,  and  may 
be  sued  for  such;  but  such  action  can  only  be  brought  by  leave 
of  the  court." 

No  action  can  be  maintained  against  a  receiver  after  his  dis- 
charge. The  purchaser  at  a  foreclosure  sale  takes  subject  to  all 
claims  against  the  receiver,  when  the  court  has  reserved  tl^e 
power  to  enforce  against  the  property  all  liabilities  incurred  by 
the  receiver.' 

3.  ;E!zecution  levy  of  property  in  the  possession  of  a  receiver. 
— Property  in  the  hands  of  a  receiver  under  authority  of  the 
court  is  in  the  custody  of  the  law,  and  is  not  subject  to  execu- 
tion or  attachment  levy.*  To  allow  property  so  situated  to  be 
levied  upon  and  sold  by  legal  process,  would  not  only  cause  a 
conflict  of  jurisdiction,  and  interfere  with  the  duties  and  riglits 
of  the  receiver  in  the  management  and  administration  of  the 
property,  which  he  exercises  under  the  authority  and  direction 
of  the  court  by  which  he  is  appointed,  bxit  would  defeat  the 
power  of  the  court  appointing  the  receiver  to  make  an  equitable 
and  rightful  application  of  the  proceeds  among  those  entitled  to 
it  in  law,  and  will  not  be  permitted.'     If  a  creditor  thinks  tlie 

dees  not  guarantee  their  fidelity,  and  49  Vt.   255,   17  Am.  Ry.  Rep.   100; 

is  not respansible  for theirmisfeasance  Allen  u.  Cent.  R.  R.  Co.,  42  la.  G83; 

ornonfeasanoe  in  office,   nor,   gener-  Wabash  Ry.  Co.  e.  Brown,  5  Bradw. 

ally,  are  they  responsible  for  similar  (III.),  590;   Kain  v.  Smith,  80  N.  Y. 

dereliction  of   duty  on  the  part  of  458. 

their     sub-agents;    but   where    such  'Farmers'  Loan  and  Trust  Co.   v. 

agents  are  guilty  of  positive  wrong  to  Cent.  R.  R.  Co.,  2  MeCrary,  181;  S.  C. 

others,  they  are  liable  to  the  same  ex-  7  Fed.  Repr.  537,  1  Am.  &  Eng.  R. 

tent  as  private  agents.     So  that  for  R.    Cas.    630.      But   see    Brown   v. 

mere  negligence  they  are  not  liable:  Wabash  Ry.  Co.,  96  111.  297,  1  Am.  & 

Ibid.    And  see  Hopkins  v.  Connel,  2  Eng.  R.  R.  Oas.  626;  S.  C.  5  Bradw. 

Tenn.  Ch.  323.  (Ill-),  590. 

'  In  re  McBlrath,   In  re  Easton,   2  *  Robinson  ».  Atlantic  &  Great  West. 

Dill.  C.  C.  R.,  460.  Ry.  Co.,  66  Penn.  St.  160. 

2  J«  re  McElrath,   In  re  Easton,  2  ^RobinsonB.  Atlantic  &  Great  West. 

Dill.  C.  C.  R.,   460;  Blumenthal  v.  Ry.  Co.,  66  Penn.  St.  160. 
Brainerd,  38  Vt.  402;  Newell  v.  Smith, 
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property  not  properly  in  the  hands  of  the  receiver,  or  that  the 
demands  for  which  it  is  placed  there  are  unjust,  it  is  his  duty  to 
apply  to  the  same  court  which  appointed  the  receiver  and  placed 
him  in  possession  thereof,  for  its  discharge  from  legal  custody, 
that  he  may  proceed  against  it  by  suitable  process  in  his  own 
behalf.  But  it  can  not  be  wrested  by  piecemeal  from  the  cus- 
tody of  the  law  by  adverse  proceedings.*  Not  even  a  suit  will 
lie  against  a  receiver,  except  by  permission  of  the  court  appoint- 
ing him.  The  party  aggrieved  is  to  apply  for  relief  to  that  same 
court.'' 

4.  Jurisdiction  as  between  federal  and  state  courts.— As  to 
the  jurisdiction  of  the  federal  and  the  state  courts  over  the  sub- 
ject-.matter  of  the  receivership,  and  over  the  receiver  himself  in 
his  capacity  as  such,  the  well  settled  rule  is,  that  the  tribunal 
whose  jurisdiction  first  attaches  to  the  same  will  retain  the  ex- 
clusive jurisdiction  thereof  as  against  all  other  courts  of  merely 
concurrent  "powers;  and  no  interference  is  allowed  from  such 
other,  either  as  to  the  action  of  the  receiver  necessary  to  the  dis- 
charge of  his  trust,  or  in  reference  to  the  subject-matter  thereof.' 
Moreover,  for  any  interference  by  process  or  proceedings  in  an- 
other court,  an  injunction  will  lie  against  the  party  prosecuting 
the  same.* 

5.  His  rights  may  be  protected  by  injunction. — In  case  of  in- 
terference with  the  assets  or  interests  committed  to  the  custody 
and  charge  of  the  receiver,  by  judicial  process  or  proceedings 
against  the  same,  by  creditors  or  others,  calculated  to  divert 
the  same  from  the  regular  course  of  administration  of  the  court 
making  his  appointment,  an  injunction  will  lie,  on  proper  ap- 
plication, to  restrain  the  party  or  parties  from  such  interference, 
to  the  end  that  equal  distribution  of  the  whole-of  the  assets  may 
be  made  amongst  the  parties  in  interest,  according  to  their  sev- 
eral rights  and  priorities.^ 

'  Robinson ».  Atlantic  &  Great  West.  Ohio  &  Miss.  R.  R.  Co.  v.  Pitch,  20 

Ry.  Co.,  66Penn.  St.  160.  Ind.  498;  Minnesota  Co.  v.  St.  Paul 

2  Supra,  subdivision  2.  Co.,  2  Wall.  609. 

=  Robinson   v.   Atlantic   &     Great         *  Rankine  ».  Elliott,  16  N.  Y.  377. 
Western  Ry.  Co.,  66  Penn.  St.  160;         ^Rankine  v.  Elliott,  16  N.  Y.  377. 
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No  execution  sales  thereof  at  com^ 
mon  law:  the  remedy  is  by  se- 
questration      .        .        .        .1 

Execution  sales  and  sequestration 
under  the  statute     ...      2 
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Fraudulent  and  void  judicial  and 
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Sales  for  taxes     .... 

Sequestration  and  sale  by  Confed- 
erate court       .... 

Redemption  from  mortgage  and 
execution  sale  .... 

Reorganization  by  purchasers 


1.  No  execution  sales  thereof  at  common  law;*  the  remedy  is 
by  sequestration. — The  corporate  franchises,  rights  and  property 
of  a  railroad  corporation,  incident  thereto,  can  not  at  common 
law  be  seized  or  sold  upon  execution  at  law  against  the  com- 
pany;' nor  can  the  appurtenances,  easements,  appliances  or 
^  works  used  for  the  practical  operation  of  the  road,  be  levied  upon 
or  sold  at  law  upon  execution  separate  from  the  franchise,  any 
more,  or  more  legally,  than  the  whole  can  be  sold  together.  Such 
sale  would  impair  its  value,  and  impede  its  use  by  the  public.^ 
Ifor  can  the  income,  tolls  or  product  of  the  franchise  or  road 
be  seized  on  such  execution  process,  so  as  to  cut  off  the  right  of 
tlie  corporate  TOO  mpany  to  demand,  receive  and  control  the  same, 
or  in  any  manner  to  divest  the  company  of  its  ownership  and 


'  Gue  V.  Tide  Water  Canal  Co.,  24 
How.  263;  Rorer  on  Judicial  and  Ex. 
Sales,  sec.  1068;  Coe  v.  Columbus,  P.  & 
I.  R.  R.  Co.,  10  Ohio  St.  372;  Western 
Penn.  R.  R.  Co.  v.  Johnston,  59  Penn. 
St.  290;  Toungman  v.  Elmira  &  W. 
R.  R.  Co.,  65  Penn.  St.  278;  Bay- 
ard's Appeal,  72  Penn.  St.  453,  454; 
Thomas  v.  Armstrong,  7  Cal.  286; 
Stewart  V.  Jones,  40  Mo.  140;  Hatcher 
V.  Toledo,  Wabash  &   Western  R. 


R.  Co.,  62  111.  477;  James  v.  The  Pon- 
tiac  &  Groveland  Plank  Road  Co.,  8 
Mich.  (4  Cooley),  91. 

^Ammant  v.  New  Alexandria  & 
Pittsburg  Turnpike  Co.,  13  S.  &  R. 
212;  Plymouth  R.  R.  <}o.  v.  Colwell, 
39  Penn.  St.  337;  Youngman  v.  Elmi- 
ra &  Williamsport  R.  R.  Co.,  65 
Penn.  St.  278;  Gue  v.  Tide  Water 
Canal  Co.,  24  How.  257;  Rorer  on 
Judicial  and  Ex.  Sales,  sec.  1069. 
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possession  thereof;'  nor  the  rolling  stock  and  other  property 
necessary  and  proper  for  carrying  on  the  business  of  the  road — 
these  are  incident  to  the  franchise.^ 

In  some  of  the  states,  however,  there  is  an  exception  to  the 
general  rule,  as  in  New  Hampshire,  for  instance,  where  it  is 
holden  that  cars  and  locomotive  engines  may  be  levied  upon  and 
sold,  if  not  in  actual  use.' 

Lands,  or  an  easement  therein,,  held  by  a  railroad  company  for 
depot  grounds,  right  of  way,  and  other  necessary  purposes  of 
conducting  the  business,  are  not  subject  to  execution  sale;  and 
the  principle  is  the  same,  if  m'erely  for  right  of  way,  whether 
the  lands  or  easement  therein  be  taken  by  the  company  under 
the  right  of  eminent  domain,  or  be  conveyed  to  it  by  grant  of 
the  owner.  In  either  case  the  use,  within  the  quantity  limited 
as  allowed  to  be  taken  by  law,  is  for  railroad  purposes  only,  and 
a  reversion  to  the  former  owner  is  the  result  of  non-user  there- 
of, and  of  course  of  a  sale  or  transfer  thereof,  if  the  same  could 
be  made  to  a  person  not  authorized  to  use  them  for  the  objects 
of  the  enterprise  and  franchise  for  which  they  were  taken,  or  by 
grant  obtained.  Nor  can  the  company  itself  sell  them  in  par- 
cels separate  from  the  franchise.* 

Moreover,  even  if  subject  to  sale  on  execution,  a  railroad  can 
not  be  levied  upon  and  sold  in  separate  parcels,  in  different' 
counties,  or  in  any  county  through  which  it  may  pass.  Such 
sale,  if  valid,  would  break  up  the  connection  of  the  continuous 
line,  and  defeat  the  purposes  of  the  law  in  regard  to  the  road, 
rendering  it  less  useful  to  the  public  as  a  means  of  transporta- 
tion and  travel.^ 

Nor  will  a  sale,  by  whatever  means  effected,  and  however 
valid,  of  the  mere  property  of  a  railroad  corporation,  carry  with 

iRorer  on  Judicial  and  Ex.  Sales,  R.  Co.,  32  Vt.  68;  Western  Penn.  R. 

sec.  1069,  pp.  344,  345,  346;   Gue  v.  R.  Co.  v.  Jotnston,  59  Penn.  St.  290; 

Tide  Water  Canal  Co.,  24  How.  2.57;  Rorer  on  Judicial  and  Ex.  Sales,  sec. 

Leedom  v.  Plymouth   R.  R.  Co.,  5  1071;  Ammant ».  Turnpike  Co.,  13  S. 

Watts  &  Sergt.  265.  &  R.  210;  Leedom  ».  Plymouth  R.  R. 

2  Rorer  on  Judicial  and  Ex.  Sales,  Co.,  5  W.  &  S.  265. 

346,  sec.  1070;  Leedom  v.  Plymouth  "  Macon  &  Western  R.  R.  Co.  v. 

R.  R.  Co.,  supra.  Parker,  9  Geo.  377;  Rorer  on  Judicial 

» Rorer  on  Judicial  and  Ex.  Sales,  and  Ex.   Sales,  sec.   1070;    Dayton, 

sec.  1070;  Boston,  Concord  &  Montreal  Xenia  &  Belpre  R.  R.  Co.  and  others 

R.  R.  Co.  V.  Gilmore,  37  N.  H.  410.  v.  Lewton,  20  Ohio  St.  401. 

♦Hill  V.  The  Western  Vermont  R. 
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t  the  corporate  franchise  or  corporate  capacity.  Tiie  corpora- 
tion  may  still  exist,  although  its  property  and  pecuniary  means 
are  all  gone,  and  will,  until  judicially  extinguished  for  non-user 
or  other  cause.' 

The  only  remedy  at  common  law  for  a  judgment  creditor  is 
by  sequestration,  as  railroads  and  railroad  tolls  are  not  subject 
to  judgment  liens,  and  the  road  itself  can  not,  as  we  have  seen, 
be  sold  on  execution  at  law,  upon  general  principles.  The  tolls 
are  but  the  product  of  the  franchise,  and  are  in  no  wise  an  inter- 
est in  land  snsceptible  of  becoming  the  subject  of  a  judgment 
lien.  Nor  is  the  franchise  itself  subject  to  a  judgment  lien,  or 
an  execution  sale  at  law;  and  the  remedy  at  law,  as  against  the 
tvjills,  is  by  writ  of  sequestration  on  the  judgment  at  law.'' 

It  results  from  these  principles  that  where  a  judgment  cred- 
itor obtains  a  writ  of  sequestration  against  the  company,  that 
moneys  for  tolls  received  by  the  sequestrator  who  is  in  posses- 
sion under  his  writ,  are  not  to  be  paid  to  the  judgment  creditor 
who  thus  obtains  the  writ,  to  the  exclusion  of  other  creditors, 
but  are  to  be  distributed  by  the  court  among  the  creditors  of 
the  company  generally,  in  proportion  to  the  amount  of  their  re- 
spective claims.' 

In  some  of  the  states,  the  proceeding  by  sequestration  has 
been  provided  for  and  regulated  by  statute,  which,  except  as  to 
variation  of  details,  is  but  the  re-enactment  of  the  common  law. 
Such  was  the  case  in  Pennsylvania  under  the  act  of  the  legisla- 
ture of  16th  of  June,  1836,  in  reference  to  executions.  On  the 
return  of  a  Ji.  fa.  against  a  corporation  unsatisfied,  and  after 
demand  made  for  the  amount  of  the  same  upon  the  chief  oflBcer 
of  the  company,  or  officer  in  charge  of  the  principal  office,  the 
creditor  could,  upon  petition  therefor,  have  a  writ  of  sequestra- 
tion, and  sequester  the  goods,  chattels,  credits,  issues,  profits, 
tolls  and  receipts  of  the  corporation.*  But  this  remedy  was 
abolished  and  superseded  by  the  act  of  7th  April,  1870,  which 
radically  changed  the  mode  of  procedure.     By  this  act,  instead 

iBruffett  and  others  v.  The  Great  C.  2  Am.  R.  W.  Cas.  232;  Reidw.  The 

Western  E.  R.  Co.,  25  111.  353,  356;  Northwestern  R.  R.  Co.,  32  Penn.  St. 

ante,  chap.  42,  subd'n  1.  (8  Casey),  257. 

"  Ammant  v.  The  New  Alexandria  &  °  Leedom  v.  The  Plymouth  R.  R.  Co., 

Pittsburg  Turnpike  Cd.,  13  Sergt.  &  5  Watts  &  Sergt.  265. 

Rawle,  210;  Leedom  v.  The  Plymouth  *  Phila.  &  Baltimore  Central  R.  R. 

E.  R.  Co.,  5  Watts  &  Sergt.  265;  S.  Co.'s  Appeal,  70  Penn.  St.  355. 
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of  sequestration,  predicated  upon  the  return  of  a  fi.fa.,  under 
the  act  of  1836,  unsatisfied  in  whole  or  in  part,  an  alias  fi.  fa. 
issues  to  seize  and  sell  the  franchises  and  -property  of  the 
delinquent  corporation.'  Thus  the  old  remedy  by  sequestration 
was  abolished  in  said  state,  and  was  superseded  by  the  present 
one  of  levy  and  sale.^  In  such  cases  the  execution  levy  does  not 
give  an  exclusive  lien  to  the  plaintiff,  but  the  funds  arising  from 
sales  of  the  property  and  franchises  of  the  corporation  are  to  be 
distributed  and  applied  in  like  manner  as  in  cases  of  distribution 
of  the  assets  of  an  insolvent  person  or  company.^ 

Railroads,  strictly  speaking,  are  not  real  estate;*  and  there- 
fore the  law  of  judgment  liens  on  real  estate  is  not  applicable  to 
railroads/  The  result  follows,  from  this  principle,  that  on  an 
execution  sale  of  a  railroad  where  this  rule  prevails,  there  being 
no  provision  of  statutory  law  to  the  contrary,  the  prbceeds  of 
such  sale  go  as  go  the  proceeds  of  sales  of  ordinary  personal  prop-, 
erty,  in  the  distribution  of  such  proceeds  among  judgment  and 
execution  creditors." 

2.  Execution  sales  and  sequestration  under  the  statute. — 
Execution  sales  of  intangible  corporate  interests  can  only  be 
made,  in  proceedings  at  law,  when  authorized,  by  statute,  as  we 
have  seen  under  the  preceding  title  of  this  chapter,  and  from  the 
authority  there  cited.  It  follows  thereirom  that  such  levies  and 
sales  of  incorporeal  interests  of  the  company,  in  proceedings 
against  the  company,  and  of  capital  stocks  in  proceedings  against 
stockholders^  as  judgment  debtors,  must  be  made  in  strict  con- 
formity to  the  requirements  of  the  statute,  and  must  be  evidenced 
by  a  return  of  the  oflScer,  showing  such  conformity;  for  the  in- 
terest being  intangible  and  incapable  of  delivery,  the  title  can 
only  pass  by  proper  evidences  of  sale,  and  not  by  delivery,  as  in 
cases  of  sales  of  ordinary  personal  property,  the  title  to  which 
vests  in  the  officer  by  the  levy  and  corporal  possession,  and  passes 
over  to  the  purchaser  on  sale  and  actual  delivery  to  him.' 

iPhila.  &  Baltimore  Cent.  R.  R.  R.  R.  Co.,  32  Texas,  21. 

Co.'s  Appeal,  70  Penn.  St.  355;  Bay-  ^^(Mgm  v.  Perry,  and  the  S.  Pacific 

ard's  Appeal,  72  Penn.  St.  453.  R.  R.  Co.,  supra. 

2Phila.  &  Baltimore  Cent.  R.  R.  «Scogin  t).  Perry,  and  S.  Pacific  R. 

Co.'s  Appeal,  70  Penn.  St.  355;  Bay-  R.  Co.,  supra. 

ard's  Appeal,  72  Penn.  St.  453.  '  Titcomb  v.  Union  M.  &  F.  Ins.  Co., 

'  Bayard's  Appeal,  72  Penn.  St.  453.  8  Mass.  326;  Davis  v.  Maynard,  9  Mass! 

*  Scogin  V.  Perry,  and  the  S.  Pacific  242;  Hammatt v.  Wyman,  9  Mass.  138; 
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Unsatisfied  bonds  of  a  railroad  company  belonging  to  itself, 
but  in  the  hands  of  another  person,  are  holden  to  be  subject  to 
execution  in  Iowa.  Thus,  where  a  railroad  flompany  issues  its 
bonds,  negotiable  and  payable  to  bearer,  and  afterwards  contracts 
to  receive  a  portion  of  the  same  in  payment  of  a  debt  due  to  the 
ompany,  with  a  view  to  put  them  again  into  circulation,  and 
after  perfecting  the  contract  so  as  to  discharge  f;he  debt  due  the 
company,  but  previous  to  the  bonds  coming  into  its  possession, 
such  bonds  are  levied  on  by  an  officer  by  virtue  of  a  writ  of  exe- 
cution against  the  company,  it  is  holden  that  choses  in  action 
being  by  law  liable  to  levy  and  execution  sale,  the  levy  was 
therefore  valid,  and  that  a  sale  of  the  bonds  would  pass  to  the 
purchaser  the  ownership  thereof,  if  in  other  respects  legal  and 
regular.' 

In  Iowa  it  is  provided  by  statute  that "  The  franchise  of  a  cor- 
poration may  be  levied  upon  under  execution  and  sold,"  but  that 
"  the  corporation  shall  not  become  thereby  dissolved";  and  that 
"no  dissolution  of  the  original  corporation  shall  affect  the  fran- 
chise"; and  that  "the  purchaser  becomes  vested  with  all  the 
powers  of  the  corporation  therefor."  The  statute  also  provides 
that  "Such  franchise  shall  be  sold  without  appraisement."  "  , 

By  the  Iowa  code  of  1850,  it  is  enacted  that  "  When  the  fran- 
chise of  a  corporation  has  been  levied  upon  under  an  execution 
and  sold,  the  corporators  shall  not  have  power  to  dissolve  the 
corporation  so  as  to  destroy  the  franchise,  and  if  they  neglect  to 
keep  up  an  organization  sufficient  to  enable  the  business  to  pro- 
ceed, the  purchaser  thereupon  becomes  vested  with  all  the  powers 
of  the  corporation  requisite  therefor;  and  when  it  becomes  im- 
practicable for  an  individual  so  to  conduct  them,  and  in  cases 
where  doubts  or  difficulties  not  herein  provided  for  arise,  the  pur- 
chaser may  apply  by  petition  to  the  district  court,  which  is  hereby 
vested  with  authority  to  make  any  orders  requisite  for  carrying 
into  effect  the  intent  of  this  chapter  in  this  respect."  * 

Howe  V.  Starkweather,  17  Mass.  240;  den,  Sheriff,  11  Iowa,  335. 

James  v.  Pontiac  &  G.  Plank  Road  '  General  Incorporation  Law,  Code  of 

Co.,  8  Mich. '91;   Taylor  v.  Jerkins,  6  1873,  Sec.  1086,  p.  187. 

Jones,   N.   C.  (Law),  316;    Stamford  "General  Incorporation  Law  of  Iowa, 

Bank  v.  Fenjs,  17  Conn.  259;  Borer  of  1850,  Code  of  1850,  Sec.  700;   Re- 

on  Judicial  &  Ex.  Sales,  Sees.  1073,  vision  of  1860,  Sec.  1177.     We  have 

1074,'l075  to  1080.  thus  gone  back  to  the  law  of  1850,  be- 

'  Hetherington  &  Winslow  v.  Hay-  cause  several  of  our   Iowa   raiU-oad 
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Execution  sales  of  the  franchises  of  a  corporation  can  only  be 
made  in  Michigan  by  virtue  of  the  special  statute  subjecting 
them  to  sale,  and  defining  tlie  method  thereof;  and  the  officer 
holding  the  writ  must  proceed  in  accordance  with  such  statute, 
and  not  under  the  general  law  of  writs  of  execution.'  The  proper 
manner  of  sale  under  such  special  statute,  is  to  sell  for  such 
limited  period  as  will  raise  the  amount  necessary  to  pay  the 
judgment  and  costs.  The  bidder  who  will  pay  the  same  for  the 
use  of  the  franchise  and  property  for  the  shortest  time,  is  in  a 
legal  sense  the  highest  bidder,  and  is  entitled  to  have  the  prop- 
erty struck  oif  to  him  as  such.'^  If  a  sale  cannot  be  effected  in 
such  manner,  it  is  then  the  duty  of  the  officer  to  return  that  fact 
with  the  writ,  that  the  court  may  take  such  other  measures  as 
tlie  statute  affords.  Execution  sales  made  otherwise  than  in  ac- 
cordance with  the  statute  authorizing  them  ai-e  void,  although  the 
purchaser  obtain  possession  of  the  property  and  make  expensive 
betterments  thereon.' 

In  the  case  cited  from  39  Pennsylvania  St.  Reports,  Plymouth 
Kailroad  Company  v.  Colwell  and  Jacoby,  a  remarkably  lucid 
distinction  is  drawn  by  Woodward,  Justice,  between  the  liabilty 
and  non -liability  of  lands  belonging  to  railroad  corporations 
to  sale  on  writs  of  execution.  It  is  that  lands  belonging  to  the 
company,  and  not  dedicated  to  corporate  purposes,  are  bound 
by  judgment  liens,  are  liable  to  levy  and  sale  upon  execution,  and 
may  be  levied  upon  and  sold  by  the  sheriff,  or  other  proper  offi- 
cer enforcing  the  writ,  with  the  same  effect  as  lands  of  any 
other  debtor;  but  that  lands  which  are  appropriated  to  corporate 
objects,  and  are  necessary  for  the  full  enjoyment  of  the  corpo- 
rate franchises  of  the  company,  whether  acquired  by  purchase,  or 
by  the  exercise  of  the  delegated  power  of  eminent  domain,  an 
entirely  exempt  from  such  liens,  and  from  execution  levy  and 
sale.*  But  such  exemption  is  not  by  reason  of  any  corporatt 
prerogative,  or  corporate  immunity;  it  rests  upon  the  public  in- 
terests involved  in  the  corporation   as   common   carriers,  and  in 

corporations    originated   under   that  Plank  Road  Co.,  8  Mich. (4  Cooley),  91, 

law.  94,  95. 

'  James  v.  Pontiac   &  Groveland  P.  '  Ibid. 

R.  Co.,  8  Mich.  91.  *  Plymouth  R.  R.  Co.  v.  Colwell  & 

2  James   v,    Pontiao   &  Groveland  Jacoby,  39  Penn.  St.  337.  • 
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the  nse  of  the  road?  Though  the  corporation,  in  respect  to  its 
capital,  is  private,  yet  it  is  in  law  created  to  accomplish  objects 
of  public  interest,  and  to  that  end  is  its  authority,  not  only  to 
take  and  hold  lands  by  purchase,  but  to  take  lands  by  force  of  the 
law,  under  the  right  of  eminent  domain  delegated  tO'  it  by  the 
state.  In  the  attainment  of  this  end  the  public  will  not  be  balked, 
either  by  the  act  of  the  company  in  selling  what  is  necessary  for 
operating  the  road  and  is  appropriated  thereto,  nor  by  allowing 
its  creditors  to  sell  the  same  under  execution  at  law?  For  the 
sake  of  the  public,  then,  whatever  is  essential  to  the  exercise  of 
the  corporate  functions  shall  be  retained  by  the  com^mny.  The 
only  remedy  for  a  creditor  by  law,  in  such  cases,  is  by  sequestra- 
tion: which  remedy  is  consistent  with  the  corporate  existence, 
unity  of  the  property  and  service  of  the  public.  It  touches  the 
tolls,  and  not  the  material  substance  of  the  corporation,  or  prop- 
erty thereof.  The  corporation  could  not  perform  or  accomplish 
the  purpose  of  its  creation  after  the  ground  on  which  the  rails 
rest  was  sold  to  a  stranger,  if  such  sale  were  valid  in  law.'  But 
this  exemption  does  not  extend  to  a  whole  tract  of  land,  merely 
because  a  part  thereof  is  occupied  for  railroad  purposes,  and  is 
dedicated  to  that  service.  On  the  contrary,  the  part  not  thus 
devoted  to  the  necessary. use  of  the  road  is,  like  other  lands  of 
other  persons,  liable  to  execution  levy  and  sale.* 

It  follows  from  these  principles  that  an  execution  levy  and 
sale  of  a  tract  of  land  belonging  to  a  railroad  corporation,  and 
through  which  its  road  passes,  or  upon  which  are  located  other 
works  incident  and  necessary  to  the  proper  use  of  the  road,  and 
to  enable  the  company  to  discharge  its  duties  to  the  public,  will 
carry  the  title  of  the  company,  all  things  else  being  in  law 
sufficient,  as  to  the  part  of  the  land  not  in  necessary  use  by 
the  road;  andvon  the  other  hand  will  convey  no  title  at  all  to 
the  purchaser  as  to  such  part  of  the  land  as  is  in  the  proper  and 
necessary  use  of  the  corporation,  as  dedicated  to,  and  necessarily 
incident  to,  the  proper  operation  of  the  corporate  franchise.^. 
And  although,  in  case  of  such  an  execution  sale,  the  lands  actu- 
ally occupied  by  the  debtor  corporation  for  railroad  purposes 

1  Plymouth  R.  R.  Co.  v.  Colwell  &  » Plymouth  R.  R.  Co.  v.  Colwell  & 

Jacoby,  39  Penn.  St.  337.  Jacoby,  39  Penn.  St.  337. 

"  Plymouth  R.   R.  Co.  v.  Colwell,  *  Plymouth  R.  R.  Co.  v.  Colwell  & 

39  Penn.  St.  337.  Jacoby,  39  Penn.  St.  337. 
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may  not  have  been  acquired  by  it  within  the  time  limited  by 
law  for  it  to  obtain  them,*  and  thereby  its  right  to  hold  the 
same  for  corporate  purposes  be  such  as  to  render  it  subject  to 
ouster  therefrom,  as  to  the  exercise  of  corporate  rights  in  that 
respect,  by  proceedings  on  the  part  of  the  government,  yet  un-  , 
der  and  by  virtue  of  such  execution  sale  and  purchase,  the  pur- 
cliaser  will  not  be  allowed  to  oust  the  company  therefrom  in  a 
private  action,  nor  can  a  forfeiture  of  charter  privileges  be  de- 
clared in  such  collateral  proceeding.' 

In  Texas,  the  franchise,  track  and  effects  of  railroad  corpora- 
tions are  liable  to  execution  levy  and  sale."  Though  the  fran- 
chise and  road  be  thus  sold,  the  corporation  is  not  thereby  dis- 
solved; nor  do  the  functions  of  the  directors  cease,  excej)t  in  re- 
gard to  that  which  is  thus  sold.'  If  there  remain  other  assets 
of  the  company,  they  are  vested  in  the  directory,  in  trust  for 
the  remaining  creditors,  if  any;  and  if  there  are  no  remaining 
creditors,  then  in  trust  for  the  stockholders.,  If  there  be  other 
creditors,  this  remaining  property  is  still  subject  to  further  ex- 
ecution sale  in  their  behalf.* 

Under  the  practice  of  the  law  of  mortgages  in  Pennsylvania, 
the  remedj'  of  the  bondholder  of  a  railroad  mortgage  with 
power  of  sale,  must,  for  such  breaches  as  remedies  are  provided 
for  therein,  proceed  in  themannerpointedoutby  the  terms  of  the 
mortgage.^  A  court  of  equity  will  not  interpose  or  lend  its 
powers  to  enforce  a  different  remedy  than  the  one  provided  by 
the  parties  themselves.  Thus,  where  the  power  is,  that  on  default 
of  payment  when  the  principal  debt  is  due,  the  trustee  may 
enter  and  take  possession  and  sell  the  road,  no  such  sale  will  be 
coerced  in  equity  for  a  mere  default  in  the  payment  of  interest; 
and  where  a  specific  remedy  for  the  latter  is  provided,  as,  for  in- 
stance, the  taking  possession  and  operating  the  road,  and  applying 
the  net  receipts  to  the  payment  of  the  debts,  then  such  specific 

'Plymouth  R.  R.  Co.  v.  Col  well  &  sonal  property:  lb. 

,Jaooby,  39  Penn.  St.  337.    And  what  »  Good  ».  Shennan  e<  a?.,  trustees, 

portion  of  the  grounds  is  in  the  actual  37  Tex.  661. 

and  necessary  use  of  the  road,  in  such  *Good  v.  Sherman  ei  al,  trustees, 

cases,  is  a  question  of  fact  for  the  37  Tex.  661. 

J'^^'y  ■^-  « Bradley  i).  The  Chester  Valley  R. 

i^Good  V.  Sherman  et  al,  trustees,  R.  Co.  et  al,  36  Penn.  St.  (12  Casey), 

37  Tex.  661.    The  proceeds  of  sale  are  141. 
to  be  distributed  as  if  proceeds  of  per- 
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remedy  must  be  pursued.  There  being  no  trust  duty  omitted  in 
merely  omitting  to  sell,  which,  in  fact,  the  party  in  such  case  has 
no  power  to  do,  the  court  will  not  take  upon  itself  the  exercise 
of  such  power,  and  thereby  contravene  the  express  provisions  of 
the  mortgage  contract.'  Outside  of  such  special  remedies  as 
the  parties  by  their  own  act  have  provided  for,  the  courts  of 
Pennsylvania,  except  in  casess  requiring  the  enforcement  of 
trusts,  and  the  compulsion  of  trustees  to  perform  their  trust  du- 
ties, will  leave  the  holders  of  such  securities  to  the  remedies  at 
law,  by  scire  facias,  or  as  at  common  law.  The  courts  of  equity 
have  no  power  to  interfere  except  in  matters  of  trust.'' 

And  even  where  execution  sales  are  by  statute  allowable,  there 
can  be  no  levy  or  sale  of  property  which  is  in  the  hands  of  a 
receiver,  who  acts  by  judicial  appointment,  to  receive  and  con- 
trol the  same.  The  property  so  situated  is  in  the  custody  of  the 
law,  and  of  the  court  by  whom  the  receiver  is  appointed,  and 
can  not  be  interfered  with  by  process  or  orders  from  any  other 
tribunal.'  Such  interference  wonld  bring  about  a  coniiict  of  ju- 
risdiction, calculated  to  defeat  the  just  administration  of  the 
law  by  the  tribunal  whose  receiver  is  in  possession  of  the 
property,  and  would  be  a  contempt  of  such  court.*  If  remedies 
are  desired  against  the  possession  and  action  of  the  receiver, 
application  is  to  be  made  to  the  same  court,  by  which  he  is 
appointed.*, 

The  property  of  solvent  corporations,  including  railroad  cor- 
porations, in  the  state  of  Pennsylvania,  is  subject  by  statute 
to  execution  in  the  ordinary  form.°  Insolvent  ones  are  to  be  pro- 
ceeded against  by  sequestration.'  Such  is  there  held  to  be  the 
law  in  relation  to  execution  levy  and  sale  of  property   held  for 

'  Bradley  v.  The  Chester  Valley  R.  decision. 

R  Co  el  -al.,  36  Penn.  St.  (12  Casey),  » Robinson  v.  The  Atlantic  &  Great 

141  _  Western  Ry.  Co.,  66  Penn.  St.  160. 

2  Bradley  v.  The  Chester  Valley  R.  *Robinaon  v.  The  Atlantic  &  Great 

R.  Co.  et  al.,  36  Penn.  St.  (IS  Casey),  Western  Ry.  Co.,  66  Penn.  St.  160. 

141     And  herein  it  is  suggested  that  ^  Rgbinson  e.  The  Atlantic  &  Great 

the  case  of  Mendenhall  v.  The  West  Western  Ry.  Co.,  66  Penn.  St.  160. 

Chester  &  Phil.  R.  R.  Co.  (unreported,  ^  Oakland  Railway  Co.  v.  Keenan, 

we  believe)  is  scarcely  to  be  regarded  56  Penn.  St.  198;  Reed  ».  Penrose,  12 

as  authority,  it  having  been  decided  Casey  (36  Penn.  St.),  240. 

by  a  divided  court,  and  then  again  '  Oakland  Railway  Co.  ■».  Keenan, 

taken  under  consideration  for  rehear-  56  Penn.  St.  198. 
ing,  and  settled  by  the  parties  before  a 
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corporate  purposes.  Outside  property,  not  of  corporate  neces- 
sity, is  held  in  said  state  to  be  subject  to  legal  process  of  cred- 
itors, in  the  manner  of  other  debtors.' 

But  an  execution  levy  and  sale,  in  said  state,  of  lands  of  a 
railroad  corporation,  subject  to  the  right  of  the  company  "  to 
lay, keep  and  retain  its  railway  tracks  over"  the  same,  carries 
only  "  the  company's  title  to  the  land,  subject  to  the  servitude 
of  their  riglit  as  a  railroad  company."  Such  being  the  levy 
and  sale,  such  is  the  form,  says  "Woodwakd,  Gh.  J.,  in  which  the 
purchaser  must  enjoy  his  purchase." 

A  railroad  or  other  corporation  established  by  law,  can  not,  in 
said  state,  even  under  the  statute,  be  interrupted  in  the  exercise 
of  its  corporate  franchises  by  a  levy  and  sale  in  proceedings  by 
a  private  creditor.'  Equity  will  restrain  such  a  proceeding.*  It 
can  only  be  put  out  of  existence,  or  stripped  of  what  is  essential 
to  its  existence,  by  public  authority,  and  not  by, a  private  suitor.' 

And  equity  will  prevent  the  sale  of  a  railroad  in  parcels,  on 
execution,  in  Georgia." 

The  easement  of  the  right  of  way  appurtenant  to  a  railroad  is, 
in  contemplation  of  law,  perpetual  in  its  character,  and  when 
vested  by  payment,  passes  with  the  road  on  a  forced  sale  thereof, 
made  under  authority  of  law.  Such  interest  is  assignable  with 
the  road,  by  the  company,  and  the  purchaser  will  succeed  to  the 
right  thereof  unimpaired,  whether  the  sale  be  made  by  volun- 
tary act  of  the  company,  or  be  enforced  by  legal  authority  of 
the  government  for  the  collection  of  indebtedness  due  to  the 
state.' 

Stocks  in  a  railroad  corporation,  in  Pennsylvania,  standing  in  a 
debtor's  name  upon  the  books  of  the  company,  may  be  proceeded 
against  by  writ  of  Jleri  facias,  nudev  the  act  of  29th  March, 
1819,  or  by  writ  of  attachment  under  the  act  of  16th   of  June, 

'  Oakland  Railway  Co.   o.  Keenan,  Co.  *.  Colwell,  3  Wright  (39  Penn.St.), 

56  Penn.  St.  198.  337;  Shamokin  Valley  R.  R.  Co.  t'. 

2  Oakland  Railway  Co.  v.  Kefenan,  Li  vermore,  11  Wright  (47  Penn.St), 

56  Penn.  St.  198.  465. 

'  Oakland     Railway    Company   v.  » Noble  et  al.  v.  The  State  of  Ala., 

Keenan,  56  Penn.  St.  198, 203.  43  Geo.  466. 

*  Oakland  Railway  Co.  v.  Keenan,  '  Junction  R.  R.  Co.  e.  Ruggles,  7 

56  Penn.  St.  198,  203.  Ohio  St.  1,  7;  Hatch  ».  Cm.  &  Ind.  B. 

'  Oakland  Railway  Co.  v.  Keenan,  R.  Co.,  18  Ohio  St.  92, 
56  Penn.  St.  198,  203;  Plymouth  R.R. 
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1836,  at  the  election  of  the  creditor,  and  in  snch  procedure  snb- 
jccted  to  execution  sale,  if  no  other  owner,  or  valid  objection  to 
euch  proceeding,  be  shown.'  If  a  party  other  than  the  apparent 
owner  of  record  on  the  company's  books  claim  to  be  the  owner 
thereof,  such  complainant  may  intervene  in  the  proceedings  to 
assert  his  oft'nership  and  protect  his  rights,  if  any  he  has.'' 

If  there  be  reason  to  apprehend  a  lien  of  the  company  or  of 
others  upon  the  stocks,  then  the  safer  proceeding  of  the  two  is 
by  attachment,  in  which  proceeding  the  liability  of  the  stocks 
may  be  settled  before  sale,  and  thereby  subsequent  litigation 
be  avoided.  This  suggestion  comes  from  the  court  more  imme- 
diately in  view  of  the  statutory  lien  of  banking  corporations  in 
certain  cases,  'but  is  equally  applicable  in  such  a  proceeding 
where  a  lien  of  any  kind  may  be  supposed  to  exist  upon  the 
stocks  sought  to  be  levied  upon  and  sold.' 

Capital  stock  of  a  railroad  company  in  Vermont  is  by  statute 
subject  to  execution  levy  and  sale  for  the  corporate  debts  of  the 
company;  and  when  so  levied  upon  and  sold  is  again  liable,  not 
only  for  subsequent,  but  also  for  existing,  debts  of  the  company 
in  the  hands  of  such  purchaser,  and  so  on  indefinitely,  upon  the 
principle  that  each  purchaser  in  turn  becomes  a  stockholder  and 
corporator  in  the  company,  and  all  the  stock  of  all  persons  bear- 
ing that  relation  to  the  debtor  is  liable  to  execution  sale  for  the 
debts  of  the  corporation.     The  statute  makes  no  distinction.* 

3.  Judicial  sales. — Judicial  sales,  as  contra-distinguished 
from  execution  sales,  which  are  ordinarily  on  a  judgment  and  ex- 
ecution at  la-w,  are  sales  made  in  equity,  by  the  order  and  decree 
of  the  chancellor,  or  judge  exercising  chancery  powers.    In  these 

>  Weaver  v.  Huntingdon  &  B.  T.  16, 1836. 

M..II.  R.  &  C.  Co.,  50  Penn.  St.  314.  *  Chandler  v.    Hemy,  30  Vt.   330. 

^  Weaver  v.   Huntingdon  &  B.  T.  In  New    Hampshire,  locomotive  en- 

M.  R.  R.  &  C.  Co.,  50  Penn.  St.  314.  gines  and  cars  not  in  use  may  be  levied 

'  In  the  consideration  of  this  case,  upon  and  sold  on  execution,  and  seized 

the  court  advert  to  Lex  v.  Patten,  16  on  attachment:    Boston,  C.  &  JI.  R. 

Penn.  St.  (4  Harris),  295,  and  say  that  R.  Co.  v.  Giltnore,  37  N.  H.  410.    The 

it  goes  no  further  than  to  hold  that  statute  of  Kentucky  concerning  jud'- 

stock  may  be  sold  under  the  act  of  cial  sales  of  railroads,  etc.,  approved 

29th  March,  1819,  and  does  not  de-  March  7,  1876,  is  not  superseded  by 

cide  that  stock  held  by  the  defendant  sec.  694  of  the  civil  code  of  practice: 

in  his  own  name,  and  not  claimed  by  Newport  &  Cincinnati  Bridge  Co.  v. 

another,  can  not  be  taken  on  execution  Douglass,   12  Rush,  678,  18  Am.  Ry. 

under  the  34th  sec.  of  the  act  of  June  Rep.  2*1. 
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latter  sales  the  officer  or  person  selling  acts  not  by  virtue  of  Ms 
office,  if  he  be  an  officer,  but  whether  an  officer  or  a  private  per- 
son is  appointed  to  that  duty  by  the  court  in  the  decree,  he  acts 
by  authority  of,  and  under  the  direction  and  supervision  of,  the 
court.'  The  court  not  only  directs  what  he  shall  sell,  but  how 
he  shall  sell,  and  also  the  terms  of  sale;  the  particular  manner, 
and  sometimes  place,  of  selling;  the  conveyance  to  be  made  after 
the  return  of  the  sale,  and  its  approval  or  affirmance  by  the  court;" 
and  will,  if  necessary,  in  the  exercise  of  its  plenary  powers  in 
chancery,  put  the  purchaser  into  possession  of  the  premises  or 
property  sold,'  and  to  that  end  may  arrest,  fine  or  imprison, 
or  do  both,  for  the  enforcement  of  obedience  to  its  mandates.* 

Such  sales,  whether  they  be  made  by  a  marshal,  sheriff,  or  com- 
missioner, are  always  regarded  as  under  the  control  of  the  court, 
and  subject  to  the  power  of  the  court  to  confirm  or  to  set  aside 
the  sale  for  good  cause,  or  to  open  the  sale,  and  cause  the  prop- 
erty to  be  oflfered  anew  at  any  time  before  confirmation  thereof, 
if  the  circumstances  of  the  case  are  such  as  to  require  the  exercise 
of  such  a  power.*  For  though  a  bid  be  accepted,  yet  the  sale  is  not 
thereby  rendered  final,  but  must  be  reported  to  the  court  for  con- 
firmation; and  the  bidder  thereby  becomes  a  party  to  the  suit,' 
and  may  appear  before  the  court  to  represent  or  defend  his  own 
interests,  and  may  be  compelled  by  the  court  to  comply  with  the 
terms  of  his  bid.'     ^ 

The  Supreme  Court  of  the  United  States  lay  down  this  prin- 

>  Blossom  V.  R.  R.  Co.,  3  Wall.  196,  '  Blossom  v.  R.  R.  Co.,  supra. 

207.  *  Blossom  v,  R.  R.  Co.,  supt-a. 

2  Blossom  V.  R.  R.  Co.,  3  Wall.  196.  ^  Blossom  v.  R.  R.  Co.,  3  Wall.  196, 

The  officer  who  is  to  make  the  sale  207;  The  Covington  &  Lexington  R.  R. 

should  be  named  in  the  decree :  Waco  Co.  v.  Bowler's  heirs  9  Bush  468. 

TapR.  R.  Ccw.  Shirley,  45  Tex.  355,  "Minnesota  Co.  ii  St.  Paul  Co.,  2 

13  Am.  Ry.  Rep.  2.33.     In  case  of  a  Wall.  609,  634;  Blossom  v.  R.  R.  Co., 

consolidated  company,  where  the  com-  3  Wall.  196,  207;  Delaplaine  v.  Law- 

panies  have  mortgaged  their  roads  be-  rence,   10  Paige,    602;  Covington  & 

fore  consolidation,  the  court  may  sell  Lexington  R.  R.  Co.  v.  Bowler's  heirs, 

the  property  of  the  consolidated  com-  9  Bush,  468. 

pany  as  a  whole,  and  distribute  after-  '  Blossom  v.  R.  R.  Co.,  3  Wall.  196, 

wards:  Gibert  v.  Washington  Gity,Va.  207;  Smith  v.  Arnold,  5  Mason  C.  c' 

Midland  &  Great  Southern  R.  R;  Co,,  R.,  420;  Covington  &  Lexington  R.  R. 

33  Gratt.  586;  S.  C.  1  Am.  &  Eng.  R.  Co.  v.  Bowler's  heirs,  9  Bush,  468. 
R.  Cas.  473. 
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ciple  (MiLLEE,  Justice)  as  follows:'  "  In  the  case  of  Blossom  v. 
MilwauUe  <&  Chicago  Railroad  Com;pany,  this  matter  was 
fully  discussed,  and  it  was  there  held,  that  a  purchaser  or  bid- 
der at  a  master's  sale,  subjected  himself  g-Moa^Z  ^oc  to  the  juris- 
diction of  the  court,  and  became  so  far  a  partj  to  the  suit  by  the 
mere  act  of  making  a  bid,  that  he  could  appealfrora  any  subse- 
quent order  of  the  court  affecting  his  interest."  And  to  the  same 
point  see,  also,  the  very  late  case  of  The  Covington  &  Lexing- 
ton Kailroad  Company  v.  Bowler's  heirs  etal.,  9  Bush  (Ky.),  468. 

The  ofBcer  'or  other  person  authorized  to  conduct  a  judicial 
sale  has  a  discretionary  power  of  adjournment,  subject,  however, 
to  tire  superior  control  of  the  court;'  and  an  unaccepted  bid  at 
such  a  sale  will  not  prevent  the  exercise  of  such  a  power,  if  fair  in 
other  respects,  and  it  be  done  from  proper  motives."  If,  after 
such  bid  in  a  mortgage  foreclosure,  the  sale  be  adjourned,  and 
before  the  sale  is  resumed  or  perfected  the'  debtor  pay  off  the 
debt  and  costs,  the  person  making  the  unaccepted  bid  has  no 
claim  to  enforce  the  same,  and  the  decree  will  be  satisfied.*  A 
mere  bid  at  a  judicial  sale,  until  accepted  by  the  master  or  per- 
son selling,  and  confirmed  by  the  court,  confers  no  rights  upon 
the  bidder  which  he  can  judicially  enforce.^ 

A  judicial  sale  of  a  railroad  and  its  franchises  under  a  mortgage 
foreclosure  and  decree,  made  honajlde,  carries  to  the  purchasers, 
free  from  liability  for  debts  of  the  debtor  corporation,  all  the  as- 
sets, interest  and  franchises  of  the  company,  where,  by  law  and 
the  decree  of  the  court,  the  same  may  thus  fully  pass.  And 
where  there  is,  at  tbfe  time  of  such  sale,  a  statute  law  in  force, 
authorizing  the  purchasers  thereof  to  become  incorporated,  and 
declaring  them  such,  the  purchasers  become,  by  such  sale  and 
purchase,  a  new  company  and  corporation,  without  any  privity 
between  itself  and  the  prior  corporate  body  for  whose  indebted- 
ness the  road  is  thus  sold,  and  is,  therefore,  not  liable  for  any  of 
the  old  company's  obligations  or  liabilities;  and  neither  are  the 
assets  of  the  old  company  so  liable,  which  have  thus  become  the 
property  of  the  new  one."  ITor  does  the  fact  that,  after  such  pur- 
chase lonafide  made,  and  without  any  prior  understanding  in 

•Minnesota  Co.  v.  St.  Paul  Co.,  2  *  Blossom  v.  R.  E.  Co.,  3  Wall.  196 

Wall.  609,  634.  '  Blossom  v.  B.  R.  Co.,  3  Wall.  196. 

2  Blossom  V.  R.  R.  Co.,  3  Wall.  196.  "Stewart's  .Appeal,  72   Penn.  St 

'Blossom  V.  R.  R.  Co.,  3  Wall.  196.  291. 
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respect  thereto,  stockholders  of  the  old  company  thus  extia- 
giiished  be  allowed  to  become  stockholders  of  the  new  one,  with- 
out making  any  payment  for  the  stock  obtaiped  by  them,  by  an 
arrangement,  between  themselves  and  the  new  company,  made 
and  having  its  inception  subsequent  to  the  purchase  at  such  judi- 
cial sale,  but  before  the  actual  organ  izatiou  of  the  new  corpora- 
tion, invalidate  such  sale.  There  being  no  privity  between  the 
two  corporations,  and  the  latter  not  being  the  successor  of  the 
former,  but  a  new  one,  taking  its  franchises  and  effects  by  judi- 
cial and  adversary  proceedings,  and  in  nowise  by  collusion  or 
contract  with  such  stockholders,  it  takes  the  property  and  fran- 
chises in  its  own  right,  free  from  liability  for  debts  of  the  for- 
mer corporation.'  But  where  the  sale,  though  partaking  of  the 
formalities  and  semblance  of  a  judicial  adversary  sale,  is  made, 
and  the  proceedings  had,  to  carry  out  a  prior  arrangement  be- 
tween the  intended  purchasers  and  the  stockholders  of  the  debtor 
corporation,  with  intent,  by  fraud  and  collusion,  to  thus  cut  off 
the  claims  of  the  other  creditors,  and  to  let  in  the  old  stockhold- 
ers to  the  benefits  of  the  purchase,,  as  stockholders  free  of  cost 
in  the  new  company,  thereby  giving  to  such  stockholders  of  the 
extinct  corporation  priority,  in  effect,  in  the  assets  of  the  old 
corporation,,  when  in  equity  they  should  be  postponed  to  the 
creditors'  rights — in  such  case  equity  holds  the  transaction,  in 
regard  to  the  stockholders,  fraudulent  and  void,  and  gives  the 
ci-editors  the  benefit  of  the  interest  thus  fraudulently  diverted 
to  the  stockholders.^ 

A  sale  of  a  railroad,  in  the  course  of  judicial  proceedings  and 
the  foreclosure  of  a  mortgage  on  the  road,,  with  its  "  corporate 
franchises  and  appurtenances,"  and  certain  real  estate  by  descrip- 
tion,, carries  with  it  only  such  other  real  property  or  interests 

I  Stewart's  Appeal,  72  Penn.  St.  291.  of,  fraud,  that  should  east  the  onus 

Not  so,  however,  if  there  be  evidence  on  to  the  party  thus  acting  to  show 

offraud  or  collusion  between  the  stock-  the  purity  of  the  transaction.     The 

holders  thus  admitted  to  the  new  or-  mariner  who  wrecks  his    own    ship, 

ganization  and  the  purchaser  at  such  however   innocently,   should    not   be 

judicial  sale:  i6.,  and  Chicago,  B.I.  &  permitted    to    participate    with    the 

P.  R.  B.  Co.  V.  Howard,  7  Wall.  392.  wreckers  in  the  spoils.    The  policy  of 

But,  to  our  mind,  the  very  fact  of  ad-  the  law  forbids  it. 

mission  to  stockholdership  by  the  new  "Chicago,  R.  I.  &  P.  R.  R.  Co.  v, 

company,  gratuitously,  raises  the  pre-  Howard,  7  Wall.  392. 
sumption  of,  or  is,  at  least,  a  badge 
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therein  as  are  appurtenant  to  the  road,  and  as  are  essential  to  the 
enjoyment  of  the  franehise,  as  by  union  and  identity  therewith.' 
Grounds  that  are  merely  in  some  manner  servient  to  the  road, 
do  not  eoine  within  or  pass  by  the  description  of  "  corporate 
franchises  and  appurtenances."  ^  The  question  here  arose  in  an 
action  of  ejectment,  wherein  the  adverse  parties  were  the  pur- 
cliasers  under  the  mortgage  foreclosure  and  sale,  and  a  purchaser 
under  an  execution  issued  on  a  judgment  rendered  against  the 
mortgagor.  The  proceedings  under  which,  both  parties  respect- 
ively derived  title,  were  at  law — the  mortgage  foreclosure  being 
by  soi/fe  facias  under  the  statute,  and  a  sale  thereon  by  the  sheriff, 
and  the  other  proceeding  being  by  an  ordinary  judgment,  and  an 
execution  sale  thereon  by  the  sheriif;  neither  party,  or  those  un- 
der whose  rights  they  claimed,,  being  made  adverse  parties  to  tlie 
respective  proceedings  which  eventuated  in  the  respective  sales. 
Thus  both  parties  in  the  action  of  ejectment  traced  the  source 
of  their  titles  to  the  mortgagor.  Therefore  the  case  turned  on 
the  rights  of  the  mortgagee,  as  to  whether  the  lots  in  question 
.passed  under  the  description,  "corporate  franchises  and  appur- 
tenances^"  The  court  held  that  these  terms  did  not  pass  the  lots 
under  the  mortgage;  and  sale,  p&r  se;  and  as  to  the  fact  of  their 
actual  use  and  occupancy  for  railroad  purposes  as  necessary  to 
the  fraachise,  that  was  rightly  referred  to  the  jury,  as  a  question- 
of  fact  for  them  to  settle.  The  jury  found  for  the  plaintiffs  (who 
made  title  under  the  ordinary  judgment)  as  to  all  the  property 
except  "  that  part  of  the  lots  already  used  for  railroad  tracks, 
making,  the  southern  break  of  said  road  embankment  the  line" 
between  the  parties.  Thus,  in  the  language  of  the  supreme 
court,  who  affirmed  the  judgment,  "  the  iinding  of  the  jury  sep- 
arated the  part  actually  used  for  the  track  of  the  road,  and  left 
it  in  possession  of  the  defendants  below."  * 

The  purchasers  of  the  property  and  franchises  of  a  railroad  cor- 
poration at  a  mortgage  sale,  who  are  a  corporation  iu  law,  pos- 
sessed of  all  the  powers  and  of  the  name  of  the  debtor  corpora- 
tion, by  virtue  of  a  statutory  provision  to  that  effect,  are  never- 
theless a  distinct  and  separate  corporate  body  from  the  debtor 
corporation,  and  are  in  no  sense  liable  for  any  debts  of  the  lat- 

'  Shamokia  Valley  R.  R.  Co.  v.  Liv-      ermore,  47  Penn.  St.   (11  Wright), 
ermore,  ,47  Penn.  St.  (U  Wright).  465.      465. 
2  Shamokin  Valley  R.  R.  Co.  v.  Liv-         '  47  Penn.  St.  465, 475. 
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ter,  any  further  than' by  agreement.'  But  there  may  be  a  valid 
agreement  between  the  stockholders  and  unsecured  creditors, 
after  a  judicial  sale  of  the  road,  that  a  reorganization  be  so  made 
that  the  stockholders  and  unsecured  creditors  of  the  old  siiall 
become  stockholders  in  the  new  corporation.^  Such  mortgage 
sale,  except  so  far  as  saved  by  agreement,  or  the  terms  thereof, 
cuts  off  all  the  rights  of  the  old  company,  and  the  reorganiza- 
tion, so  called,  is  entirely  a  new  company.' 

"Where  the  equitable  interest  of  a  railroad  company,  held  by  it 
under  a  contract  of  purchase,  is  divested  out  of  the  company  by 
a  judicial  or  execution  sale  for  the  purchase  money,  and  a  por- 
tion thereof  is  occupied  by  the  road-bed,  track,  and  other  pos- 
sessions of  the  company,  and  the  purchaser  has  prosecuted  an 
action  of  ejectment  to  judgment,  proceedings  on  such  judgment 
will  be  stayed  for  a  reasonable  time  to  enable  the  company  to 
protect  the  road  and  its  accessories  on  the  land  by  assessment, 
condemnation,  and  payment  therefor,  under  the  statute,  of  the 
quantity  allowed  by  law  to  be  taken  by  the  right  of  eminent 
domain.* 

By  a  judicial  sale  of  a  railroad  and  its  franchises,  upon  a  decree 
foreclosing  a  mortgage  lien  of  the  state,  and  a  purchase  thereof 
by  the  state  upon  such  sale,  both  the  lien  and  the  corporation  are 
extinguished.  Such  sale  destroys  the  objects  for  which  the  cor- 
poration was  created,  and  the  charter  franchise  is  reinvested  in 
the  state,  from  whence  it  emanated.^  And  being  so  reinvested 
in  the  state,  where  the  state  thus  becomes  the  purchaser  of  a 
railroad,  with  its  franchises  and  property  rights  and  interests, 
under  a  trust  sale,  the  state  may  by  law  re-grant  the  same,  to  the 
full  extent  purchased  and  held,  to  the  same  or  to  some  other  cor- 
porate body."  When  thus  re-granted  to  a  different  corporate 
body,  such  grantee  holds  it  free  from  former  liabilities,  and  the 
legislative  act  re-granting  the  same,  with  all  the  rights  of  the 
former  corporate  owner,  does  not  operate  to  revive,  reinstate  or 

'Vilas  ».  The  Mil.  &  Prairie  du  'Pittsburg  &  SteubenviUe  R.  E 
Chien  By.  Co.,  17  Wis.  497;  Smith  .  Co.  and  others  v.  Jones  and  others 
V.  Chicago  &  N.  Western  Ry.  Co.,  .    59  Penn.  St.  433. 

^^,^\}'^-     ^      „, .  'Moore  and  others  «.  Whitcomb, 

2  Smith  V.  The  Chicago  &  North-  48  Mo.  543. 

western  Ry.  Co.,  18  Wis.  17.  « Huff  o.  The  Winona  &  St.  Peter  R. 

» Smith  V.  The  Chicago  &  North-  R.  Co.,  11  Minn.  180;  Hilbert  v.  Same, 

western  Ry.  Co.,  18  Wis.  17,  22.  11  Minn.  246. 
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continue  the  former  corporation  in  the  new  one  thus  becoming 
the  owner  of  the  road;  and  such  new  corporation  is  not  liable  for 
any  of  the  old  corporation's  debts.' 

The  sale  of  a  railroad  under  a  mortgage  and  judicial  fore- 
closure, will  not  invest  the  purchaser  with  the  unpaid- for  right 
of  'way  occupied  by  the  debtor  railroad  company  as  a  right  of 
way  for  its  road,  where  such  occupancy  is  without  any  act  of  the 
landowner  postponing  his  right  to  compensation.  Such  land- 
owner, having  never  parted  with  his  right,  or  ever  been  com- 
pensated therefor,  or  ever  consented  to  forego  the  same,  stands 
on  the  higher  fundamental  right  of  property,  that  it  shall  not  be 
taken  or  used  by  any  one  without  just  compensation  therefor; 
and  as  such  right  is  a  constitutional  one,  and  not  to  be  frittered 
away  by  mere  refinements  of  law,  it  follows  that  the  escape  of 
the  original  taker  from  payment  will  not  invest  his  successor 
with  a  similar  right  and  perpetual  immunity,  where  no  conduct 
of  the  landowner  is  shown  to  estop  him  from  enforcing  pay- 
ment under  the  law.^ 

•  Nor  will  such  sales  carry  to  the  purchaser  an  exemption  from 
tiaxation  enjoyed  by  the  debtor  corporation  under  the  law.  The 
exemption  is  not  property,  or  a  franchise  capable  of  being  sold, 
but  is  a  mere  personal  privilege  granted  to  the  corporation,  and 
does  not  become  an  attribute  of  the  road,  franchise  and  prop- 
erty of  the  company.  It  is  not  as  if  the  property  itself  was 
exempted." 

Sales  ©f  railroads  in  Louisiana  for  a  mortgage  debt,  made  un- 
der judicial  seizure  and  order  of  court,  when  only  a  part  of  the 
mortgage  debt  is  matured — as  coupon  warrants,  for  instance — 
are  made  for  the  whole  debt,  and  of  the  whole  road.*  So  much  of 
the  purchase  money  as  will  discharge  the  costs  and  all  over-due 
coupons  or  installments,  whether  held  by  the  seizing  creditor  or 
by  others,  is  to  be  paid  in  cash,  not  to  exceed,  however,  the 
amount  of  the  bid.^     If  the  amount  be  less  than  the  whole  of 

'HufiF  ».  The  Winona  &  St.  ,Peter  'Morgan  v.  The  State  of  Louisiana, 

B.  R.  Co.,  11  Minn.  180;  Hilbert  v.  3  Otto  (93  U.  S.  Sup.  Ct.),  217. 

Same,  11  Minn.  246.  ''  Branner  et  al.  v.  Hardy,  Sheriff,  ef 

'^  Western  Penn.  R.  R.  Co.  ».  John-  oZ.,  18  La.  An.  537;  Gordon  et  al.  v. 

ston,  and  Same  v.  Stewart,  59  Penn.  TheVicksburg,  Shreveport  &  Texas  R. 

St.  290;  Drury  v.  Midland  R.  R.  Co.,  R.  Co.— opposition  of  Branner  etal.. 

127'  Mass.  571;  Oilman  v.  Sheboygan  18  La.  An.  550. 

&  Fond  du  Lac  R.  R.  Co.,  40  Wis;  653.  mid. 
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such  overdue  liabilities  of  the  mortgage,  its  application  will  be 
pro  rated  between  the  holders  of  such  liabilities.  If  the  amount 
of  the  bid  be  more  than  the  aggrej^ate  of  the  over-due  coupons 
or  installments,  the  overplus  or  surplus  becomes  pa,yable  at  the 
same  time  of  the  maturing  of  the  then  unmatured  portion  of  the 
mortgage,  and  remains  in  tlie  hands  of  the  purchaser,  who  be- 
comes liable  and  bound  to  discharge  such  subsequently  ma- 
turing payments,  not  to  exceed  in  amount  the  amount  of  his 
bid;  and  the  mortgage  itself  remains  in  force,  and  continues  to 
subsist  as  a  lien  against  the  road  in  his  hands  to  secure  such  sub- 
sequent payments,  instead  of  being  extinguislied  by  the  decree 
and  sale.'  Thus  the  railroad  finds  a  new  owner,  and  the  credit- 
ors a  new  debtor,  in  the  person  of  the  purchaser.  In  case  the 
purchaser  fail  to  meet  the  cash  payment,  or  so  much  thereof 
as  may  be  payable  to  the  officer,  the  latter  may  re-sell  the  prop- 
erty on  the  same  day.^ 

In  the  distribution  of  the  proceeds  of  a  sale,  judicially  made, 
of  the  franchises  and  property  of  a  railroad,  none  can  be  let  in 
for  a  share  thereof  except  those  designated  as  the  recipients  in 
the  decree  of  sale.'  And  although  there  be  bondholders  who 
are  deferred. as  to  payment,  and  who  were  not  personally  made 
defendants  to  the  proceedings  in  a  mortgage  foreclosure,  yet 
they  are  regarded  as  legally  in  court  where  their  mortgage  trus- 
tee is  made  a  defendant,  and  are  bound  by  the  proceedings.* 
If  there  be  any  fraud  or  collusion  between  the  plaintiff  in  the 
proceeding  and  their  trustee,  their  remedy  is  against  the  trustee 
for  his  injurious  conduct,  or  else  to  apply  to  the  court  to  vacate 
the  decree  for  fraud;'  and  they  will  in  such  case  no  doubt 
have  a  right  to  pursue  both.  The  relief  obtained  by  opening  the 
decree  will  not  cut  off  the  right  of  action  against  tlie  trustees 
for  unfaithfulness. 

Though  a  judicial  sale  relates  back  to  the  inception  of  the 
lien  of  record,  aa,  when  the  decree  and  sale  is  in  a  proceeding  for 

•  Brmner  e«  aj  v.  Hardy,  Sheriflf,  et.  R.  Co.-opposition  of  Bramier  ^  al., 

at.,  18  La.  An.  537;  Gordon  et  al.  v.  18  La.  An  550 

The  Vicksburg,  Shrev«,ort  &  Tejta*  '  McElrath  v.  Pittsburg  &  Steuben- 

K.  a.  to.— opposition  of  Branner  et  ville  R.  R.  Co.,  68  Penn  St  37 

a?    18  La.  An  550.  *  McElrath  t,.  Pittsburg  &  Steuben- 

Branner  et  al.  v.  Hardy,  Sheriff,  et  ville  R.  R.  Co.,  68  Penn  St  37 

at    18  La.  An.  537;  Gordon  et  .al.  v.  « McElrath  «.  Pittsburg  &  Steuben- 

The  Vicksburg,  Shreveport  &  Texas  R.  ville  R.  R.  Co.,  68  Penn  St  37 
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tbe  foreclosure  of  a  mortgage,  the  sale  bears  relation  to  the  date 
of  recording  the  mortgage,  cutting  off  all  intervening  ordinarj 
liens,  yet  it  does  not  destroy  or  take  precedence  of  a  lien  for 
taxes.  The  latter  does  not  stand  upon  the  footing  of  an  ordi- 
nary incumbrance,  and  is  not  displaced  by  a  sale  under  a  pre- 
existing iyidgraent  or  decree,  unless  it  be  otherwise  provided  by 
statute;  for  the  claim  for  taxes  attaches  to  the  res,  without  regard 
to  the  ownership  thereof,  as  against  everybody,  and  all  liens  or 
claims.  One  taking  a  mortgage,  judgment  or  other  lien,  takes, 
as  one  in  buying  propertj"^  takes  it,  subject  to  all  subsequent 
taxes.^  But  if  it  were  otherwise  in  respect  to  such  priority,  yet 
a  purchaser  at  suoTi  judicial  sale  would  have  no  relief  against  the 
taxes,  tor  the  rule  of  caveat  emptor  applies  to  all  such  sales. 
The  buyer  takes  but  what  he  gets,  and  would  have  no  equity  to 
be  indemnified  for  tax  liens,  nor  to  be  allowed  to  apply  enough 
of  the  purchase  money  to  discharge  the  same." 

Nor  is  the  effect  of  that  relation  such  as  to  give  the  purchaser 
a  right  to  tlie  benefits,  rents  or  fruits  of  the  property  purchased, 
accruing  during  the  interim  between  the  day  of  sale  and  the  day 
of  perfecting  the  same  by  the  payment  of  the  purchase  money, 
and  the  making  of  the  conveyance  and  final  order  of  confirma- 
tion. During  this  interval  the  ownership  of  the  property  is  not 
changed.'  But,  as  is  before  shown,  when  the  sale  is  completed 
by  all  these  formalities  and  substantials,  the  title  then,  as  against 
intervening  claims  of  title,  relates  back,  not  only  to  the  day  of 
sale,  but  if  sold  in  satisfaction  of  a  lien,  reaches  back  in  its  rela- 
tion to  the  very  inception  of  record  of  that  lien.* 

4.  Fraudulent  and  void  judicial  and  execution  sales. — 
Fraud  vitiates  every  transaction  into  which  it  enters,  and  ren- 
ders contracts  of  bargain  and  sale  void,  or  else  voidable,  whether 
the  same  be  made  aiid  covered  over  under  the  semblance  of  sales 
at  law  or  in  equity." 

Therefore  a  fraudulent  judicial  sale  of  a  railroad  is  not  only 

'Osterberp  v.  The  Union  Trast  Co.,  «Rorer  on  Judicial  and  Ex.  SaJeg, 

3  Otto  (93  U.  S.  Sup.  €t.),  424,  428.  Sec.  809. 

"Osterberg  v.  The  Union  Trust  Co.,  '  Sampeyreac  v.  The  United  States, 

3  Otto  424  428.  7  Pet.  222;   United    States   v.    The 

»Osterberg».  The  Union  Trust  Co.,  Amistad,  15.  Pet.  518;  Cheongwo  r. 

3  Otto  (93  U.  S.  Sup.  Ct.),  424,  429;  Jones,  3  Wash.  C.  C.  R.,  359;  Bell  v. 

Eoi-er  on  Jud.  and  Ex.  Sales,  Sec.  134.  Nimmo,  5  McLean,  C.  C.  K.,  109. 
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void,  but  can  not  be  legalized  and  confirmed  by  legislative  enact- 
ment. The  exercise  of  such  power  is  not  only  unconstitutional, 
but  is  extra  legislative  and  void,  and  will  be  disregarded  by  the 
judicial  department  of  the  government,  in  the  exercise  of  the 
legitimate  function  of  the  latter  of  declaring  such  sales  void.' 
Such  sales  will  not  only  be  set  aside  for  fraud,  but  relief  will  be 
given  by  coercing  a  restoration  of  the  property."  And  a  combina- 
tion of  stockholders  or  officers  of  a  railroad  corporation,  to  have 
sold,  and  to  buy  in  at  such  judicial  sale,  under  semblance  of  law, 
a  railroad  at  a  reduced  price  (or  indeed  at  any  price),  is  fraudu- 
lent, and  will  be  ground  for  setting  aside  the  sale  and  for  relief, 
if  a  sale  be  accordingly  effected,  and  result  in  a  purchase  by 
them.'  They  can  not  buy  or  deal  in  the  matter  of  their  trust, 
nor  both  buy  and  sell.* 

And  so  a  judicial  sale  of  a  railroad,  under  a  decree  of  foreclos- 
ure of  a  mortgage,  made  upon  a  notice  representing  the  amount 
due  greatly  in  excess  of  the  real  indebtedness,  and  calculated  in 
its  character  to  deter  persons  from  bidding,  and  to  prevent  fair 
competition  at  the  sale,  and  where  the  sale  itself  is  conducted  by 
the  mortgagee  as  auctioneer,  who  bids  in  the  property  for  certain 
of  the  bondholders  and  directors  who  were  instrumental  in 
making  the  mortgage,  is  grossly  fraudulent,  and  will  be  set 
aside  as  such.^  Such  sale  will  not  only  be  vacated  in  equity,  but 
the  purchasers  and  company  formed  under  the  sale  will  be  per- 
petually enjoined  from  setting  up  any  claim  or  title  under  the 
same;  the  mortgage  will  be  ordered  to  remain  as  security  for  the 
bonds  in  the  hands  of  lonafide  holders;  and  the  judgment  cred- 
itors prosecuting  the  proceeding  to  void  the  sale,  will  be  permit- 
ted to  enforce  their  claim  against  the  company,  subject  to  prior 
liens  and  incumbrances." 

,  And  so  a  judicial  sale  of  a  railroad  or  its  material,  brought 
about  by  fraud  and  collusion  of  the  directors  with  the  purciiasers 

'  White  Mountains    R.  R.   Co.  ».  50  N.  Hamp.  50. 

White  Mountains  (N.  H.)  R.  R.  Co.,  «  Fisher  ».  Concord  R.R.  Co.,  50  N. 

50  N.  Hamp.  60;  S.  C.  1  Am.  R.  R.  Hamp.  200j  S.  C.  1  Am.  R.  R.  Reps. 

Repts.  146.  230,  231. 

^  White    Mountains  R.  R.  Co.  v.  « James   p.  Milw.  &  Minn.  R.  R. 

White  Mountains  (N.  H.)  R.  R.  Co.,  Co.,  6  Wall.  752. 

SON.  Hamp.  50.  "  James  ».  Milw.  &  Minn.  R.  R. 

« White  Mountains   R.    R.  Co.  v.  Co.,  6  Wall,  752. 
White  Mountains    (N.  H.)  R.  R.  Co., 
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tliereat,  will  be  treated  as  fraudulent  and  void,  and  will  be  set 
aside  in  equity,  and  the  purchaser  will  be  treated  as  a  trustee,  to 
the  full  value  of  the  property  received  and  interest  thereon,  for 
the  benefit  of  hona  fide  creditors  and  others  interested  in  the 
road.'  It  is  the  duty  of  the  directors,  irrespective  of  anj'  separate 
interests  of  themselves,  to  administer  the  trust  committed  to  their 
charge  for  the  mutual  benefit  of  all  persons  interested,  and  they  • 
can  not  secure  an  advantage  to  themselves  which  is  not  common 
to  all  others,  without  committing  a  breach  of  trust  and  a  fraud.'' 

And  a  supposed  judicial  sale  of  railroad  stocks  under  a  decree 
of  a  so-called  Confederate  court  of  the  Confederate  States  govern- 
ment, is  void  for  illegality  and  want  of  authority  in  the  supposed 
court;  and  the  purchaser,  as  in  all  other  cases  under  orders  or 
decrees  of  courts  having  no  authority  to  act,  or  no  power,  to 
exercise  jurisdiction,  takes  no  title.'  Such  Confederate  tribunal 
being  the  creature  of  an  organization  gotten  up  to  resist  and 
destroy  the  legitimate  national  government  in  certain  states 
thereof,  its  acts  are  illegal  and  void,  and  it  is  powerless  to  confer 
title  by  its  decrees,  or  sales  made  in  pursuance  thereof.* 

The  sale  of  that  which  is  not  ordered  to  be  sold,  or  if  ordered, 
has  not  been  advertised,  where  a  sale  is  being  made  under  a 
mortgage  foreclosure  and  decree,  is  void,  although  the  property 
thus  sold  without  being  included  in  the  order  of  sale,  or  if  so 
included  yet  be  not  advertised,  be  included  in  the  mortgage. 
The  sale  is  not  made  by  virtue  of  the  mortgage,  but  in  virtue  of 
the  decree.  If  made  without  an  order  of  sale  it  is  void;  and  if 
the  property  is  ordered  to  be  sold,  and  yet  be  sold  without 
notice,  the  sale  is  not  only  void,  but  is  fraudulent  in  law,  and 
will  be  accounted  void.^  ' 

5.  Sales  for  Taxes. — The  courts  of  some  of  the  states  hold 
that  rolling  stock  of  railroad  companies  may  be  seized  and  sold 

'  Drury  v.  Cross,  7  Wall.  299;  Gov-  row's  Corp.  Cases,  299. 

ington  &  Lexington  R.  R.  Co.  v.  Bow-  *  Central  R/,R.  and  Banking  Co.  ». 

ler's  heirs  and  others,  9  Bush  (Ky.),  Ward,   37  Geo.  515;   S.  C.  1  With- 

468.  row's  Corp.  Cases,  299. 

2  Drury  v.  Cross,  7  Wall.  299;  Gov-  °  Osterberg  v.  The  Union  Trust  Co., 

ington  &  Lexington  R.  R.  Go.  v.  Bow-  3  Otto  (93  U.  S.  Sup.  Ct.),  424,  429; 

ler's  heirs,  9  Bush  (Ky.),  468.  Rorer  on  Jud.  and  Ex.  Sales,  Sec.  477, 

»  Central  R.  R.  and  Banking  Co.  v.  480. 
Ward,  87  Geo.  515;  S.  C.  1  With- 


9.23  THE   LAW   OF    EAILWAYS. 

by  tlie  tax  gatherer  for  taxes; '  and  this,  too,  tlioiigli  subject  to, 
or  covered  by,  a  deed  or  deeds  of  mortgage.''  In  the  latter  priti- 
ciple  there  is  nothing  novel  or  questionable.  All  praperty 
which  is  subject  to  taxes  may  be  sold  for  the  same,  and  the  lien 
thereof  overrides  not  only  mortgages,  biat  liens  of  every  descrip- 
tion. 

6.  Sequestration  and  sale  of  stock  by  Confederate  Courts. — 
The  sequestration  and  sale  of  capital  stock  of  a  railroad  company, 
as  belonging  to  alleged  alien  enemies,  citizens  of  the  United 
States,  by  proceedings  in,  and  by  order  or  decree  of,  a  Confederate 
Court,  during  the  late  rebellion,  and  the  transfer  thereof,  by  the 
company  on  their  boolcs,  to  the  Confederate  States  receiver, 
made  by  order  of  smcli  court,  confers  no  valid  title  to  such  stock, 
and  the  same  will  not  defeat  the  claim  of  the  original  owner 
thereof.'  There  being  no  snocessful  maintenance  of  the  Con- 
federate power  and  rebellion,  it  follows  tliat  the  parties  prefer- 
ring the  claim  predicated  upon  such  proceedings,  "  derive  their 
title  to  the  railroad  stock  under  proceedings  of  an  unauthorized 
and  unrecognized  organization,"  which  having  "failed,  an4 
ceased  to  exist,"  "  their  title  thereto,  being  so  derived,  failed 
with  it."  * 

7.  Redemption  from  mortgage  and  execution  sales. — Whether 
the  sale  of  a  raib'oad  be  made  upon  an  ordinary  execution  on  a 
judgment  at  law,  where  such  sales  are  allowed  by  statute,  or 
upon  special  execution  in  cases  of  mortgage  foreclosure,  or  upon 
judicial  order  or  decree  inequity  foreclosures — in  either  case  the 
local  or  statutory  law  of  the  state  on  the  subject  of  redemptiou, 
if  there  were  such  at  the  time  of  contracting  the  liability  on 
which  the  judgment  or  decree  is  predicated,  having  entered  into 
and  become  a  part  of  the  contract,  will  govera  as  to  th%  right  of 
the  defendant  debtor  or  mortgagor  to  redeem  from  sueh  sales, 
or  such  of  them  as  shall  occur  in  cases  coming  within  the  pur- 
view thereof.  If  redemption  be  thereby  allowed  from  sales  on 
ordinary  execution— sales  of  real  property— then  redemption 
will  be  allowable  from  such  sales  of  railroads.  If  redemption 
be  allowed  from  sales  of  realty  made  on  special  executioHj  then 

J  Randall,  Exr.,  v.  Elwell  and  an-  »  Central  R.  R.  and  Banking  Co  v. 

other,  52  N.  Y.  521.  Wa-rd  and  others,  37  Geo.  515. 

2 Randall,  Exr.,  v.  Elwell  and  an-  'Central  R.  R.  and  Bankin"  Co 

other,  52  N.  Y.  521.  «.  Ward,  37  Geo.  515. 
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from  sales  of  railroads  made  on  speeia^l  execntion  redemption 
will  be  allowed.  And  if  redemption  be  allowed  from  sales  of 
real  property  (or  expressly  of  railroads)  made  npon  decrees  of 
foreclosure  of  mortgages,  either  upon  the  decree  itself  or  upon 
special  writs  of  execution  issued  thereon,  then  redemption  will 
be  allowed  from  sales  of  railroads  made  upon  such  special  exe- 
cutions or  decrees;'  for  they  are  regarded  as  real  property.^ 
And  this  right  of  redemption,  existing  in  virtue  of,  and  as  part 
of,  the  contract,  is  a  law  of  right,  as  well  as  of  practice,  and  will 
govern,  in  such  cases,  as  well  in  the  national  as  in  the  state 
courts.' 

But  where  the  sale  is  of  a  road  partly  situated  in  two  different 
states,  redemption  would  seem  to  be  impracticable,  where  the 
road  is  sold  as  an  entirety,  and  the  laws  of  the  different  states 
are  not  the  same. 

It  does  not  follow,  however,  that  a  decree  and  sale  are  void 
for  the  reason  that  no  provision  is  made  therein  for  redemption 
as  allowed  by  statute,  although  a  deed  be  made,  instead  of  giving 
a  certificate  of  redemption,  and  the  same  be  confirmed ;  for  while, 
on  the  one  liand,  the  proceeding  is  of  no  force  to  prevent  a  pairty 
from  redeeming  who  has  the  right  to  do  so,  ye*  if  he  do  not  ex- 
ercise or  assert  that  right  within  the  time  limited,  he  by  such 
omission  loses  the  same,  and  the  sale  is  thereby  affirmed  or 
afBrmable,  the  same  as  if  it  had  been  expressly  made  subject  to 
redemption,  and  the  party  declined  or  omitted  to  redeem.* 

In  Iowa  it  is  by  statute  declared  that  the  word  "  lands,"  and 
the  phrases  "  real  estate  "  and  "  real  property,"  include  lands, 
tenements,  hereditaments,  and  all  rights  thereto  and  interests 
therein,  equitable  as  well  as  legal ;°  that  railroad  corporations 
may  issue  bonds,  and  mortgage  their  roads;  that,  to  secure 
the  rights  of  the  martga,gees  or  parties  interested,  ^'the  rolling 
stock  and  personal  property  of  the  company  properly  belonging 

'Bronson  v.  Kinzie,  1  How.  311;  Am.  Ey.  Rep.  43;  1  Wask  on  Eeal 

Clark  V.  Reyburn,  8  Wall.  318;  Brine  Property,  p.  3. 

V.  Ins.  Co.,  96  U.  S.  (6  Otto),  627;  Suit-  'Brine  «.  Insurance  Co.,  .96  U.  S. 

terlin  «.  Conn.  Mut.  life  Ins.  Co.,  90  (6  Otto),  .627;  V.  S.  v.  Fox,  94  U.  S. 

lU.  483.  315. 

2  2  Blac,   chap.    2,  17,  18;   Van  *  Suitterlin  e.  Conn.  Mat.  Life  Ins. 

Keuren  and  wife  v.  Cent.  R.  R.  Co.  of  Co.,  90  111.  483. 

N.  J..  38  N.  J.  165;  Same  case,  13  _    ^Code  of  1873,  sec.  1285,  p.  235. 
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to  the  road  and  appertaining  thereto,  shall  be  deemed  a  part  of 
the  road;"  and  that  mortgages  shall  have  the  same  effect,  as  to 
notice  and  otherwise,  as  to  the  personal  and  reail  property  cov- 
ered bj  them.' 

These  enactments  not  only  recognize  the  local  structure 
and  body  of  the  road  as  real  property,  but  make  the  rolling 
stock  and  necessary  movable  appliances  used  in  operating  the 
road,  adjuncts  thereof,  and  parcel  of  the  entirety  of  such  realty — 
so  far,  at  least,  as  regards  the  security  of  the  ntiortgage  indebt- 
edness.^ 

Such  mortgages,  in  Iowa,  can  only  be  enforced  by  proceedings- 
in  chancery;  and  after  judgment  and  decree  of  foreclosure  and 
order  of  sale,  are  to  be  satisfied  by  sale  upon  a  species  of  special 
execution.'  Such  sale  is  subject  to  redemption,  in  Iowa,  under 
the  statute,  if  no  appeal  has  been  taken  by  the  defendant,  and  no 
.  stay  of  execution  has  been  had  by  him. 

8.  Reorganization  by  purchasers. — Inasmuch  as  the  purchas- 
ers of  a  railroad,  its  property  and  proper  franchises  and  values, 
do  not  thereby  obtain  the  corporate  entity,  or  clothe  themselves 
with  the  corporate  capacity  of  the  debtor  company,  it  becomes 
necessary  for  the  purchasers  to  organize  themselves  into  a  new 
corporation,  if  they  desire  to  operate  and  hold  the  road  as  svich.* 
And  such  new  corporation  does  not  succeed  to  the  liabilities  of 
the  former,  for  thei'e  is  no  privity  between  the  old  and  the  new 
corporation.'  If,  however,  there  be  prior  and  paramount  liens 
ou  the  road,  overriding  that  under  which  the  purchase  is  made, 

>  Code  of  1873,  sec.  1285,  p.  235.  R.  R.  Co.,  4  Otto,  806,  16  Am.  Ry. 

2  Code  of  1873,  sec.  2509,  p.  429;  Rep.  181;  Comm.  «.  Central  Passenger 
sec.  3319,  p.  531.  Ry.  Co.,  52  Penn.  St.  506;    Stewart's 

3  Code  of  1873,  sec.  3012,  p.  504.  Appeal,  72  Penn.  St.  291;  Vilas  ».  Mil- 
Such  seems  to  be  the  doctrine  in  that  waukee  &  Prairie  du  Chien  Ry.  Co.,  17 
state,  if  we  regard  railroad  mortgages  Wis.  497;  Smith  v.  Chicago  &  N. 
as  mortgages  of  real  property.  Western  Ry.   Co.,   18  Wis.   17.    By 

*  Commonwealth    v.    Tenth    Mass-  statute,  in  Maine,   such  corporations 

Turnpike  Co.,  5  Gush.   (Mass.),  509;  are  made  subject  to  all  existing  laws, 

Bruffett  V.  Great  Western  R.  R.  Co.,  notwithstanding  the  original  charter, 

25  111.  353;   Atkinson  v.  Marietta  &  and  therefore  can  not  claim  immunity 

Oin.  R.  R.  Co.,  15  Ohio  St.  21;  State  from  taxation  contrary  to  the  existing 

V.  Rives,  5  Ired.  (N.  C),  Law,  297;  laws,  even  though  covered  by  the  char- 

Metz   V.   Buffalo,  Corry  &  Pittsburg  ter:  State  «.  Maine  Central  R.R.  Co., 

R.  R.  Co.,  58  N.  T.  61.  66  Me.  488,  19  Am.  Ry.  Rep.  323. 

•^Sullivan  v.  Portland  &  Kennebec 
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then  the  purchasers  take  the  property  with  the  burden  of  such 
liens  resting  upon  it.* 

By  statute,  in  Alabama,  the  common  law  rule  is  changed,  and 
the  purchasers  of  a  railroad  are  vested  with  all  the  rights  and 
franchises  of  the  company,^ 

Subscribers  to  stock  in  the  reorganized  road  can  not  avail 
themselves  of  conditions  in  the  charter  of  the  original  road. 
Thus,  where  the  charter  provided  for  termini,  it  was  held  that  the 
reorganized  road,  purchasers  under  a  mortgage  sale,  were  under 
no  obligation  to  complete  the  whole  road,  but  only  that  portion 
mortgaged  and  sold  to  them;  and  such  a  subscriber  could  not 
avail  himself  of  the  failure  to  construct  the  road  required  by 
the  charter,  as  a  defense  to  his  subscription.' 

'  Morgan  County  v.  Thomas,  76  111.  an  injury  during  his  receivership,  mast 

120.  first  be  settled  by  an  action  at  law,  be- 

2  Meyer  v.  Johnston,  53  Ala.  237, 15  fore  a  bill  can  be  filed  against  the  pur- 
Am.  Ry.  Rep.  467.  chaser:  Brown  v.  Wabash  Ry.  Co.,  96 

'  Chartiers  Ry.  Co.  ».  Hodgens,  85  111.  297;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas. 

Penn.  St.  501,  18  Am.  Ry.  Rep.  526.  625,  626.    But  see  Farmers'  Loan'  & 

Where  the  purchasers  take  subject  to  Trust  Co.  v.  Cent.  R.  R.  Co.,  2  Mc- 

all  liabilities  incurred  by  the  receiver,  Crary,  181;  S.  C.  7  Fed.  Repr.  537,  1 

they  will  be  liable  therefor;   but  the  Am.  &  Eng.  R.  R.  Cas.  680. 
question  of  the  receiver's  liability  for 
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1.  To  compel  subscription  t6  capital  stock. — In  some  in- 
stances the  writ  of  mandamus  may  be  effectually  invoked  to  com- 
pel subscription  to  capital  stock;  as  where  a  commissioner's 
court,  or  other  tribunal  or  authority,  is  required  by  law  to  sub- 
scribe to  the  capital  stock  of  a  corporation  upon  certain  condi- 
tions and  under  certain  circumstances  legally  provided  for,  and 
it  becomes  the  duty  of  such  authority  to  make  the  subscription 
on  compliance  with  the  necessary  pre-requisites  thereto,  then  the 
proceeding  by  mandamus  will  lie  to  compel  the  making  of  the 
subscription  contemplated  by  the  statute.* 

Where,  by  law,  a  municipal  corporation  is  allowed  to  raise 
money  by  a  special  tax  to  take  stock  in  a  railroad  company,  upon  a 
favorable  expression  or  decision  of  the  persons  owning  real  estate 
within  the  limits  of  such  municipality,  and  the  corporation  is  em- 
powered, in  such  manner  as  it  may  think  proper,  to  take  the  sense 
of  such  real  estate  owners  in  reference  thereto,  the  law  not  only 
requires,  by  a  fair  interpretation,  that  the  consent  of  a  majority 
of  such  owners,  ^6/'  capita,  should  be  obtained,  but  requires  also 


^  Ex  parte  Selma  &  Gulf  R.  R.  Co., 
46  Ala.  230;  Napa  Valley  R.  R.  Co. 
V.  Supervisors,  30  Cal.  435;  People  v. 
Cass  Co.,  77  111.  438;  111.  Midland 
Ry.  Co.  V.  Bamett,  85  111.  318.    But 

(926) 


see  Mt.  Vernon  v.  Hovey,  52  Ind.  563; 
Jager  v.  Doherty,  61  Ind.  528;  Bit- 
tinger  ».  Bell,  65  Ind.  445;  Chicago,  D. 
&  M.  R.  R.  Co.  V.  Olmstead,  46  la.  316. 
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that  the  sense  of  each  owner  should  be  taken  per  capita,  and  in 
such  manner  as  gives  to  all  an  equal  right  and  opportunity  to  ex- 
press their  will.  Therefore,  an  election  to  determine  the  question, 
at  which  each  real  estate  owner  is  allowed  one  vote  for  the  pro  rata 
ownership  of  real  estate  to  a  certain  amount  in  value — as,  for 
instance,  one  vote  tor  every  hundred  dollars  worth  of  real  estate 
owned  by  such  persons  respectively — is  inoperative  and  void,  and 
so  is  the  tax  levied  in  pursuance  thereof.  And  this,  too,  though 
a  majority  of  all  the  persons  voting  be  in  favor  of  the  project,  as 
well  as  a  majority  of  the  hundred  dollars  of  assessed  values. 
Such  an  arrangement  is  not  only  unequal  in  itself,  but  tends  to 
deter  small  owners. from  voting  at  all.' 

To  maintain  against  a  county  a  proceeding  by  mandamus  to 
enforce  the  taking  of  capital  stock  in  a  railroad  corporation,  un- 
der a  statute  providing  for  the  taking  of  such  stock  if  approved 
by  a  vote  of  the  voters  of  the  county,  the  election  for  testing  the 
question  must  be  called  in  the  manner  and  by  the  authority 
designated  in  the  statute,  and  if  otherwise  brought  about,  the 
county  authorities  are  not  compellable  by  mandamus  or  other- " 
wise  to  make  the  subscription.  There  must  be  at  least  a  sub- 
stantial, if  not  a  strict  and.  formal,  compliance  with  the  statute.^ 

And  the  repeal  of  a  statute  under  which  a  subscription  is 
made,  and  to  enforce  the  provisions  of  which  proceedings  in 
mandamus  are  pending,  defeats  the  proceedings,  if  no  interests 
or  rights  are  vested  in  the  relator  under  such  statute.'  There- 
fore, where  an  act  of  assembly  allowing  county  authorities  to 
subscribe  to  capital  stock  of  a  railroad  company  is  repealed 
during  the  pendency  of  mandamus  proceedings  instituted    to 

'  City  CbuDcil    of  Montgomery   v.  of  municipal  aid  bonds  on  which  a 

The  State,  ea;  reZ.  of  Dickerson  e«  aL,  judgment  has  been  recovered:    Cass 

38  Ala.  162.  Co.  v.  Johnston,  90  U.  S.  360;  United 

^County  Court  of  Payette  County  v.  States  w.  Clark  Co.,  96U.  S.  211;  U.  S. 

The  Lexington  &  Big  Sandy  R.  E.  Co.,  v.  City  of  New  Orleans,  98  U.  S.  381; 

17  B.  Mon.  3«5.                                     '  U.  S.  v.  Badger,  6  Biss.  308;  Sibley  v. 

^The  Covington  &  Lexington  B.  R.  City  of  Mobile,  3  Woods,  535;  Brodie 

Co.  V.  Kenton  County  Court,  12  B.  v.  McCabe,  33  Ark.  690.    But  the  writ 

Mon.   144,  152.     The  United -States  will  not  he  issued  to  compel  the  doing 

Circuit  Courts  have  power  to  issue  the  of  an  act  made  unlawful  by  the  state 

writ  of  mandamus  in  suits  pending  laws:    Supervisors  ».  U.  S.,  18  Wall, 

before  them,  to  compel  local  ofBcersto  71;  U.  S.  v.  Clark  Co.,  supra;  U.S. 

levy  and  collect  a  tax  for  the  payment  v.  Macon  Co.,,  99'  U.  S.  582. 
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enforce  or  compel  such  subscription,  the  power  to  subscribe  be- 
ing thereby  annulled,  the  mandamus  proceedings  are  thereby 
defeated.' 

2.  To  compel  directors  to  collect  capital  stock.; — When,  by 
the  terms  of  the  charter,  the  time  of  calling  in  and  enforcing 
payment  of  capital  stock  from  stockholders  is  left  to  the  discre- 
tion* of  the  directory,  a  proceeding  by  mandamus  will  not  lie  to 
enforce  their  action  in  that  respect.'' 

The  relators  in  the  case  here  cited  were  owners  of  paid-u]^ 
stock,  which  they  had  paid  for  by  a  grant  of  the  right  of  way  for 
the  road,  and  the  substance  of  their  complaint  was  that  the  value 
of  their  shares  was  diminished  by  failure  to  collect  in  the  capital 
subscribed;  but  the  court  held  that  the  time  of  collecting  the 
same  was  a  matter  of  discretion  in  the  directors,  and  that,  there- 
fore, the  proceeding  would  not  lie.  There  were  no  allegations 
of  fraud  or  abuse  of  trust. 

3.  To  enforce  service  of  the  company  other  than  on  its 
own  line.— To  entitle  the  relators  to  the  writ  of  mandarhus,  they 
must  have  either  a  common  law,  or  else  a  statutory,  right  which 
they  seek  to  enforce.' 

An  act  of  the  legislature  requiring  a  railroad .  corporation  to 
perform  duties  as  carriers  beyond  the  terminus  of  its  charter 
route  or  line,  is  in  that  respect  unconstitutional  and  void;*  there- 
fore, a  writ  of  mandamus  will  not  be  awarded  to  enforce  the  per- 
formance of  such  alleged  duties.^  It  results  from  these  legal 
conclusions  that  a  railroad  company  can  inot  be  compelled,  by 
proceedings  of  mandamus,  to  receive  grain  in  bulk  to  be  shipped 
over  its  road  to  an  elevator  or  warehouse  situate  on  a  side  track 
not  owned  or  controlled  by  it,  and  at  a  point  beyond  the  terminus 
of  its  line;"  nor  can  a  like  proceeding  be  had  to  compel  the 
company  to  procure  the  right  to  use  such  side  track.'     Nor  doeo 

JO.  &  L.  R.  R.  Co.  ».  Kenton  Co.  Alton  R.  R.  Co.,  55  111.  95. 

Gt. ,  supra.  «  The  People,  ex  rel.  Hempstead,  v. 

2  State  of  Louisiana,  ex  rel.  Scully  Chicago  &  Alton  R.  R.  Co.,  55  111.  9o: 

and  others,  v.  Canal  and  Claiborne  Chi.  &  N.  W.  Ry.  Co.  v.  People,  56 

Streets  R.  R.  Co.,  23  La.  An.  383.  111.  365. 

2 The  People  ex  rel.  v.  Chicago  &  'The  People,  ex  rel.  Hempstead,  v. 

Alton  R.  R.  Co.,  55  111.  95.  Chicago  &  Alton  R.  R.  Co.,  55  111.  95; 

*The  People  ex  rel.  v.  Chicago  &  Chi.  &  N.  W.  Ey.  Co.  v.  People,  56 

Alton  R.  R.  Co.,  55  111.  95.  111.  365. 

'The  People  ex  rel.  v.  Chicago  & 
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it  alter  the  case  or  legal  result  that  the  railroad  company  has 
previously  been  used,  on  various  occasions, 'to  deliver  freight 
cars  at  such  elevator  or  warehouse.  The  company,  acting  in  its 
corporate  capacity,  can  not  be  compelled  to  perform  acts  outside 
the  limits  of  its  charter  franchises.'  Nor  can  they,  at  common 
law,  be  compelled  to  furnish,  or  to  permit  the  erection  of,  side 
tracks,  in  connection  with  their  road,  extending  to  the  business 
places  or  grain  elevators  of  persons  which  exist  off  of  their  lines 
of  road.^  And  if  the  right  to  such  tracks  and  connection  be 
asserted  by  virtue  of  an  alleged  custom  to  that  effect  among 
railroads  of  the  vicinity,  the  custom  must  be  clearly  established, 
and  must  be  shown  to  have  been  of  such  duration  of  time  as  to 
give  it  the  force  of  law.' 

4.  To  enforce  issuance  of  municipal  bonds. — To  compel,  by 
mandamus,  a  municipal  corporation  to  issue  to  a  railroad  com- 
pany bonds  in  payment  for  capital  stock,  there  must  not  only 
be  legal  authority  in  the'  municipality  to  issue  bonds  for 
such  purpose,  but  it  must  be  made  to  appear  that  all  the 
pre-requisites  to  the  exercise  of  such  authority  have  been  com- 
plied with,  and  that  the  steps  taken  for  such  compliance  have  also 
been  in  conformity  to  the  law  on  which  the  proceeding  for  issu- 
ing bonds  is  predicated.*  It  is  not  enough  that  the  efforts  to 
comply  have  been  such,  that  if  issued,  the  bonds  will  become 
valid  under  certain  circumstances,  as,  for  instance,  in  the  hands 
of  innocent  holders;  but  a  substantial  and  fair  compliance  must 
be  shown  with  the  spirit  and  the  letter  of  the  law.  Therefore, 
notwithstanding  the  payment  of  county  or  other  municipal 
bonds  given  to  a  railroad  company  in  payment  of  a  subscription 
to  the  capital  stock  of  the  company,  will  be  enforced  in  favor  of 
innocent  holders  of  the  bonds  or  coupons  for  value,  to  whom 
they  come  as  negotiable  instruments  before  maturity,  although 

^The  People  ex  rel.  v.  Chicago  &  People  ex  rel.,  58  111.  191,  11  Am. 

Alton  E.  R.  Co.,  55  111.  95.  Ry.  Rep.  98;    People  ex  rel.  v.  Cline, 

2  Vincent  ».  Chi.  &  Alton  R.  R.  Co.,  63  lU.  394, 7  Am.  Ry.  Rep.  373;  People 

49  111.  33;  The  People,  ea;  ret  of  Spru-  ex  rel.  v.  Supvr.,  etc.,  of  Oldtown, 

ance  et  al.,  v.  Chi.  &  N.  W.  Ry.  Co.,  88   111.   202,  21  Am.   Ry.  Rep.   297. 

57  111.  436.  The  demand  for  the  issuance  of  the 

'  The  People,  ex  rel.  of  Spruance  et  bonds  must  be  untrammeled  by  any 

al.,  V.  Chi.  &  N.  W.  Ry.  Co.,  57  111.  condition  that  may  make  the  refusal  a 

436.  qualified  one:  County  Court,  etc.,  ». 

'County  Court  of  Macoupin  Co.  v.  People,  swpj-a. 
59 
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the  vote  of  tjie  pepplp,  r,€jqiiired,  by, law;  to  authorize  the  issuing 
of  the  bonds,  has  never  bpen  taken,  or  otlier.  irrpgular^tiea  and 
illegalities  exist,  th£it\^o  aid  render  the  bonds,  ypid:  in  the  hands 
of  the  conjpanj  itsplf,  itj  being  as  payei?  cji^rgeable  vfrith, notice 
thereof,  yet  tbp  issuing  of  such,  hp^da.,  will  npt  b?  enforced  by 
mandamus,  when  any  suchillegalitiesor.cqustitutional  difficulties 
exist  in  reference,  to  th^  subsQriptjon,  in,  satisfaction  of  which 
they  are  sought  to,  be  obtainefj.'  Nor,  will- a  discretionary 
power  of  the  county  courjb,  in, respect  to  issuing,  bp  controlled.'' 
5.  To  enforce  the  allpwanoe  of  an  appeal. — ^;maindamus.will 
lie  to  enfprce  thealloii^ian.f^e  of,an  appeaJ  from  a  judgment,  or  or- 
der which,  is,  merely  intejiocutory,  dissolving  an  injunction,  on 
bond,  where  the  act  enjoined,  if  consummated,  will  inflict  upon 
the,  party  prosecuting  the  injunction  an  irreparable  injury.' 
And  tl^e^,  injury  is  h^ldj  tp,  be, ,  irreparable,,  in  a  legal  sen^e,  in, 
Louisiana^  when  it,  i^  such  in.its^nati^re  as  can  npt  be  compenr 
sated  for  upon  the  i^n,al  .hea,ring  pf  the  injunptipn  proceeding,  but 
is  of  a,chajr.a,c|erjtp  in,yolve  a  separ3(te,  s^it  on  th,e  bond  so  given 
for  the  dapages .  occ,a,8ioped  by  the  act  cpn?plB,ined,of,  apd  by 
dissplying  theinjunctipn,  iUjStea.fi  pf  being,  awarded  ii;i  the  origi- 
nal proceeding.*  T.h,us,  wl;\?r^,  the  act  inhibited  is.  the  pullipg 
down  of  a  ra,)lrpa,d  depot,  and  other ,^  constructions  necessary  to, 
the  operating  of  the  road,  aii^d  consequently  .will  tpnd  itp  a,  depri- 
vation of  the  use  of  the  franchise,  the  injury  wjiieh  \voul4  result 
therefrom ,  i?,  deemed, in  law  irreparable,  forfismu^li,  as  a  renpedy 
for  the  same,  if  wrpngfyilly,  dpn^,  will  only  be.  obtainable  by  a 

"  St.  Joe  &  Denver  City  R.  R.  Co.  v.  ^St.  Joe  &  Denver  City  R.  R.  Co.  v. 

Buchanan  County  Court,  39  Mo.  485;  Buchanan  County  Court,  39  Mo.  485. 

Leavenworth  &  Des  Moines  R.  R,  Co.  '  The  State,  ex  rei.Pontchartrain  R. 
V.  County  Cpurtpf  Platte  County,  42  ,    R»  0,0,,  v.  The  Judge  of , the  Eighth 

Mo.  171;  State,'  e;^VeZ.  B.  &  M.  R,.  R,  District  Court,  23  La,  An,,  51. 

R.  Co.,  V.  Wapello  County,  13  Iowa,  *Hyde  v.  Jenkins,  6  La.  435;  Tay- 

388;  People  ex  rel.  v.  Cline,^  sw^ra.  lor  «.  Penrose,^  12  La.  137;  Gossett 

The  tow.  shijp  in  suoU,  case^  is   nol:  v.  Calshell,  14  La.  245;  Com.sto^.j), 

estopped  by,  the  acts  of  its  oifficers  in  Paie,  15  La.  481;    The  State  w.  The 

canvassing  the  votes,  declaring  the  Judge  of  the  ^  Fifth  ,Dis,tri(^tCou!:t,  12 

result,  making  the  subscnption,  aijd  La.' An.  ■^55;  Wtite  &  TVufant.etCaz- 

issuing  part  of  the  bonds,  from  ctues-  enave,  14  La.  An.  57;    The  State,  ex 

tioningthelegalityo^  tie  petition  or  re?.  Pontchartrain  R.  R.  Co.,  ».' the 

vote.    Perhaps  otherwise  where  inno-  Judge  oif  the  Eighth  District,  Cpurt, 

cent  holders  are  concerned:  People  J).  23  La.  An.  51.                "    "  "^  ' '"' 
Clirie,  supra. 
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separate  suit  on  tbetond*  Therefbre  an' appeal' lifeSjiina' so  also 
a  mand«mus  to' enforce  it,  •from' an'  order  dissolving  tlie  injunc- 
tion in  snoh  a  cause/  And  we  may  add  that  even  then  the  in - 
j_nred.party  takes^  the  risk  of  tbe-partiesto  the  bond  proving  re- 
sponsible for  any  judgment  recovered^in  such  suit  thereon. 

6.  Against  the '  railroad  company,  to  compel  payment  or  taxes. 
— Where  arailrOad  or  dther  private  corporation  has;  by  a  resort  to 
the  judicial  power,  stayed  or  prev'ented  the  collection  of  taxes 
for  which  it  is  lawfully  liable,  urttil  the  oirdinary  remedy  xtnder 
the  tax  warrant  or  oollect&ri's'  aWthbraty  has  expired  or  become 
unavailable,  and  thedecS'Siort  of  the  court  is  tha't  the'cbmpany  is 
liable  for^thetaxesiniquestion,  and  the  case  is  such  that  a;  rem- 
edy by  writ- of  exeovttion  mafy  not'  bef  h^,  theiii  a  writ' of  nian- 
damus  ]ie8-ag4.inst  the  company  and  ofBcerff  to  enforce  the  pay- 
ment thereof.'  The  return  to  the  writ  of  mandamus  must  show 
compliance  to  th© extent  of  the  defendant's  ability.* 

1:  Again'st  city  surveyor,  to  compel  ftirhisfaihg  lines  and  lev- 
els for  street  railway .^^Where, -by  a-grant  of  a  rig'Mt  of  way  in 
the  streets  of  a'City,  by  a  municipal  corporation  tt>  a  railroad 
comp^ruy,  it  is- provided  that  the 'city  surveyor  shall  furnish  the 
railroad  company  the  requisite  lines  and  levels  for  the  building 
of'the  road,  then  if  such  officer  refuse-to  perform  that  duty,  a 
writ'of  mandamus  lies  to-compel  its  performariee.*  And  if  in 
such  case  a  part  ^  of  the  line  has  been  built  and  used  for  a 
sefiesrof  years,  and  i\\e  bonus  agreed  to  be  paid  for  the  grant  has 
been  regularly  paid  by  the  company,  and  accepted  by  the  city^ 
and' ordinances  have  been  passed  recognizing  the  grant,  then  the 
city  is  estopped  to  deny- the  validity  of  the  grant  or  right  of  thfe 
company  to  the  nse-of  the  streets  as  contracted  for.  Such  sub- 
sequent acts,  and  the  acceptance  of"  the  bonus  agreed  on, 
amount  to  a  ratififjation  of  the  origijial  grant." 

8.  Against  the  company,  to  compel  completing  and  keeping 
up  their  works, — "Where  a  railroad  corporation  holds  its  charter 

>  The  State,-  ex  ret  Pontohartfain  R.  *  The  'State,  ex  rel.  St".  Chalrlea  R.  R. 

R.  Co.,  ».  The  Judgg  of  the- Eighth  Co.,  e.  Cockrem,  adm'r,  25  La.  An. 

District  Court,  23  La.  An.  51.  356. 

2  Person,  Collector,   e.  The  Warren  "  The  State,  ex  rel.  St.  Charles  R.  R. 

R.  R.  Co.,  3  Vroom  (N.  J.),  441.  Co.,  v.  Coekrem,  adii'r,  25  La.  An. 

2  Silverthome  v.  The'  Warren  R.'  Rw  -  356, 
Co.,  4  Yroom  (N.' J.),  173,  177. 
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from  the  laws  of  the  state  under  circumstances  showing  the 
grant  of  charter  privileges  to  have  been  conferred  or  provided 
for  in  view  of  an  advantage  therefrom  to  the  public  and  travel 
and  commerce  of  the  country,  as  a  common  carrier,  it  becomes 
a  "  public  highway,  to  be  used  in  a  particular  mode,"  and  if 
taken  up,  or  suffered  to  go  into  dilapidation  or  decay,  a  manda- 
mus will  be  awarded  to  compel  its  restoration.  There  is  an  im- 
plied obligation  resting  on  the  company  to  carry  out  the  object 
of  the  grant,  and  this  may  be  enforced  on  it  if  it  has  the  means. 
This,  too,  although  liable  to  indictment:  for  the  latter  remedy  is 
not  effectual  to  restore  the  work,  but  only  as  a  penalty  for  the 
neglect.  Such  is  the  ruling  in  England,  and  though  this  partic- 
ular case  was  of  a  tram -railway,  for  user  for  toll  by  the  public  in 
their  own  vehicles,  yet  the  principle  laid  down  is  broad  enough 
for  the  covering  of  ordinary  railways.' 

So  where,  by  act  of  parliament,  railroad  corporations  were  au- 
thorized to  cross  public  highways,  and  to  provide,  by  bridges,  for 
such  highways  to  pass  over  the  railroads,  and  the  act  directed  the 
manner  thereof,  on  failure  to  comply  with  the  requisites  of  the 
act  in  that  respect,  a.  mandamus  was  awarded  to  enforce  a  compli- 

'The  King  v.  The  Severn  &  Wye  as  with  reference  to  the  interests  of  in- 

Railway  Company,  1   Eng.    Railway  dividuals. "  1  Myl.  &  K.  162.  The  case 

&  Canal  Cases,  541 ;  The  Queen  v.  The  above  cited  from  1  Eng.  R.W.  &  Canal 

Eastern  Counties  R.  W.  Company,  1  Cases,  The  Queen  v.  The  Eastern  Coun- 

Eng.  R.  W.  &  C.  Cases,  509;  Blake-  ties  Railway  Company,  was  an  appli- 

mbre  v.  The   Glamorganshire   Canal  cation  for  a  mandamus  to  compel  the 

Nav.,  IMyl.  &K.  162;  Rexi).  Thein-  railroad   company   to   complete   the 

habitants  of  Cumberworth,  3  B.  &  Ad.  building  of  its  road  as  contemplated 

108;   Lee  v.  Milner,  2  M.  &W.824;  by  its  charter;  and  the  writ  was  award- 

Atty.  Genl.  v.   City  of  Boston,  123  ed,  upon  the  general  principle  that  the 

Mass.  460.    In  Blakemore  ».  The  Gla-  government  wUl  compel  the  recioient 

morganshire  Canal  Nav.,  Lord  Eldon  of  such  charter  grants  of  privileges  to 

laid  down  the  ground  of  such  jurisdic-  do  and  peiform  what  the  grant  con- 

tion  as  follows:    "  I  apprehend  those  templates  as  conducive  to  the  public 

who  come  for  them  [these  acts]  to  par-  good,  and  is  therefore  considered  as 

hament,  do,  m  effect,  undertake  that  an  inducement  to  the  making  of  the 

they  shall  do  and  submit  to  whatever  grant.    This  rule  is  equally  applica- 

the  legislature  empowers  and  compels  ble,  as  we  conceive,  to  corporations 

them  todo;  and  that  they  shall  do  noth-  created  under  special  enactments  or 

mg  else;-that  they  shall  do  and  shall  in  virtue  of  provisions  of  a  general'in- 

forbear  all  that  they  are  thereby  re-  corporation  law.    In  each  case  alike 

quired  to  do  and  to  forbear,  as  well  with  the  corporate  entity  emanates  from 

reference  to  the  mterests  of  the  public,  the  government  or  state 
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ance;  and  it  was  also  held  that  the  liability  of  the  railroad  cor- 
poration to  indictment  was  no  objection  to  the  awarding  of  a 
mandamus/  ■       ■  ' 

The  railroad  company  has  a  discretion  as  to  the  manner  of 
performing  snch  work,  but  it  is  ministerial,  and  its  ineffectual 
exercise  renders  it  liable  to  mandamus.''  If,  in  the  restoration 
of  a  highway,  the  power  of  eminent  domain  must  be  exercised, 
such  power  is  involved  in  the  duty;'  and  if  the  railroad  com- 
pany be  defeated  in  a  proceeding  to  take  the  lands,  this  would  be 
,  an  answer  to  proceedings  for  contempt  for  not  restoring  the 
highway.*  The  court  also  has  power  to  direct  in  what  way,  and 
by  what  means  or  alterations,  the  highway  shall  be  restored.^ 

9.  Against  lailroad  company,  to  compel  various  other  acts. — 
A  charter  provision  directing  that  lands  remaining  unsold  after 
a  certain  time  from  the  completion  of  the  road  "  shall  be  offered 
at  public  sale  annually,"  until  disposed  of,  imposes  the  duty  in 
too  vague  and  general  terms  to  entitle  the  people  to  a  manda- 
mus directing  the  company  to  so  offer  the  lands.'  The  legisla- 
ture should  first  prescribe  the  terms  and  manner  of  sale,  etc.,  so 
as  to  render  the  duty  plain  and  definite,  and  then  it  can  be  en- 
forced by  mandamus.' 

Mandaftius  is  also  the  proper  remedy  to  compel  the  officers  of 
a  corporation  to  call  a  meeting  for  an  election ;'  and  to  issue  cer- 
tificates of  stock,  and  transfer  shares;'  but  if  there  is  a  remedy 
by  proper  action,  the  writ  will  not  be  granted  for  the  latter  pur- 

'  The  Queen  v.  The  Manchester  &  '  People   v.    Albany   Hospital,    61 

Leeds  R.  W.  Co.,  1  Eng.  R.  W.  &  C.  Barb.  397;  Owen  v.  Whitaker,  5  C.  E. 

Cases,  S23.     And  see  People  ex  rel.  v.  Green,  122;  State  v.  Wright,  10  Nev. 

Dutchess  &  Columbia  R.  R.  Co.,  58  167. 

N.  T.  152,  7  Am.  Ey.  Rep.  10,  to  the  'Moses  on  Mandamus,  p.  108;  The 

same  effect.            •  King».  Worcester  &  B.  Canal  Nay.,  1 

"  People  ».  Dutchess  &  C.  R.  R.  Co.,  Man.  &  Ry.  529;  Regina  v.  Liverpool, 

supra.  M.  &  N.  Ry.  Co.,  16  Jur.  949;   S.  C. 

^lUd.  11  Eng.  L.  &  Eq.  408;  The  Queen  v. 

*lUd.  Shropshire  Union  Rys.  &  C.  Co.,  Law 

6 1  lid.  Rep.  8  Q.  B.  420 ;  Townsend  v.  Mclver, 

•People  V.  Illinois  Central  R.  R.  2  S.  Car.  25;  Peoples.  Crockett,  9  Cal. 

Co.,  62  111.  510,  6  Am.  Ry.  Rep.  201.  112. 

Ubid. 
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It  may  be  granted  to  compel  the  restoration  of  a  high- 
way to  its  former  (State,  wheij  used  by  a  railroad,''  and  to  ,C0-jnpel 
the  working  of  the  road.' 


'  In  re  Fireman's  Ins.  Co.,  6  Hill, 
243;  Murray  •».  Stevens,  110  Mass.  95; 
Stackpole  v.  Seymour,  127  "Mass.  104; 
State  V.  Rombauei;,  46  Mo.  155;  Birm- 
ingham Fire  Ins.  Qo.  v.  Comm..,  92 
Penn  St.  72;  s!  C.  9  Repr.  186;  Shrop- 
shire Union  Rys.  &  C.  Co.  v.  The 
Queen,  Law  Rep.  7  H.  L.  496;  S.  C. 
,8  Q.  B.  420. 


»Peqple  v.  Dutchess  &  C.  R.  R.  Co., 
58  N.  Y.  152;  'People  v.  N.  Y.  Cent.  & 
H.  R.  R.  R.  Co.,  74  N.  Y.  302;  State 
V.  Gorham,  37  Me.  451;  People  v.  Chi. 
&  Alton  R.  R.Co.,  67  111.  118;  Indiao- 
apolis  &  Cin.  R,  R.  Co.  v.  State,  37 
Ind.  489. 

« Atty.  Genl.  v.  City  of  Boston,  123 
Mass.  460. 


CHAPTEK  XL VI. 


TRANSACTIONS  AND  CONTRACTS  ULTRA  VIBES. 


Sectioh. 
As  against  law  and  public  policy  1 
As  in  excess  of  charter  powers, 

and  outside  of  charter  purposes      2 
Application  of  the  law  of  ultra 


Section. 
Rescisstoii  of,   and   relief  from, 
.  contracts  ultra  vires         ,        .      4 ' 
Burden  of  proc^  .        •        •,  ;     ■      5 
Ratification   of    contracts   uttra 


1.  As  a^ki^'kt  law  and  pubi'ib  policy. — AH  tra'rt'ssietions  and 
contracts  of  a  railfoad  corporation,  or  Other  corporate  body^ 
done  or  mide  in  c'6'ntravention  of  ttie  law,  Or  against  the  public 
policy,  are  ultra  vires,  and  of  no  validity  in  the  judicial  tribu- 
iials  of  the  cotihtSry.     They  are  incapable  of  being  ebforCed.' 

ThrtB  Tiires',  regulations  or  by-laws,  contracts  and  obligations, 
made,  entered  iiito  or  assumed  in  Restraint  of  trade,  are  ultra 
virds,a.^  against  the  j)blicy  df  the  law;  and  so  afe  all  acts  and 
undertakings  of  cdrpoi-atiofls  which  hav'6  for  their  objfect  the 
coritraveritidh  of  the  law,  or  evasion  of  coi-^brate  d&ties.''  And 
BO  of  contradtfe  itlvblvibg  usurious  interest,  or  the  exaction  of 
excessive  i^tes  or  tolls,  or  fetipuUtiohs  tor  imrijunityj  as  commbti 
carrier,  from  liability  for  injuries  resulting  froiii  the  cotpbta- 


.  'Messenger  e*  al.  v.  The  Penn.  R. 
k.,Co.,  3(5  ^N.  J,  (7  Vrobni),  4()7;  S.  C. 
8  Vrobm,  tSl;  SpSrrow  v.  Evan'sville 
&  e.  R.  k.  Co.,  t  ind.  3'69;  ThS 
Cohi-rs.  (Sf  Tippg^iJanbe  Co.  v.  The  L'af- 
ayettfe,  l^uncie  &,  Bboipington,  R.,R. 
Co.,  50  Ind.,  85;  S._  C.  8  ,im.  R.  W^. 
Reps.  324;  Pearce  i.Maiiison  &  I.  R. 
i.  Co.,  ^1  How.  l4li  Pm'e  Grove 
Towiishii)  *.  Talcdtt,  19  WaiL  666; 
Eidman  v.  Bowinan;  58  111.  444., 

sPeofri^  ,.^  ,Roc^  Isld.  Ry.  Co.,». 
The  Coal  talley  Mining  Co.,  68  lU. 
489,  2  Am.  R.  W.  Reps.  295;  Middle- 
sex R.  R.  Co.  V.  Boston  &  Chelsea  R. 


R.  Co.,  115  Mass.  347,  7  Am,  Ry. 
Rep.  469;  Crocker  v.  Whitnpy,  71  N. 
Y.  161;  Taylor  v.  Chichester  &  M'. 
Ry.  Co.,  Law  Rep.,  2  Exch.  3S6; 
Riche  V.  kahMrj  Ry.  C.  &  I.  Co.; 
Law  Sep.,  9  Exch.  224;  Ashbury  Ry. 
C.  &  i.  Co.  V.  Riche,  L.  R.  7  H.  L. 
6^3.  In  tfie  case  of  Middlesex  R.  R. 
Co.  V.  B.  &  C.  R.  R;  Co.)  ^wprd,  it  was 
held  a  horse  railrbaki  compailjr  had 
no  power  to  make. a  contract  to  trans- 
fer the  control  of  the  road,  with  its 
franchises,  receiving  in  return  a  fixed 
rent. 
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tion's  own  negligence  or  wrong,  or  that  of  its  servants — not 
simply  as  for  the  violation  of  law,  but  as  involving  also  an  abuse 
of  corporate  powers,  and,  therefore,  for  both.'  For  corporate 
capacity  does  not  confer  power  to  violate  the  law;  and  as  a 
sequence  therefrom,  whatever  a  corporation  does  outside  of,^  or 
beyond,  its  corporate  powers,  is  not  only  ulira  vires,  as  beyond 
its  authority  to  act,  but  is  also  in  violation  of  the  law  of  its  exist- 
ence. Though  such  acts  may  not  amount  to  a  punishable 
offense,  yet  they  are  unlawful;  hence  the  English  writers  and 
■  jurists  characterize  them  as  such.  So,  likewise,  as  to  acts  done 
by  the  directory,  or  managing  agents  of  the  corporation,  in  vio- 
lation of  the  rights  of  members — they,  too,  are  unlawful ;  for 
such  bodies  are  trustees  for  the  members,  and  it  is  unlawful  for 
trustees  to  violate  or  abuse  their  trust.  And  these  latter  acts 
are  not  only  unlawful,  but  are  also  ultra  vires,  as  beyond,  or 
outside  of,  the  authority  of  the  actors  to  legally  commit  the 
same.'' 

We  are  therefore  constrained  to  accord  with  the  English 
authorities  on  this  subject.  The  supposed  cases  put  by  the  court 
in  Bissell  v.  The  Mich.  So.  &  Northern  Indiana  R  R  Co.,  22  N. 
Y.  258,  and  the  course  of  reasoning  of  the  court,  do  not  satisfy 
our  mind  as  to  the  correctness  of  the  assertion  therein,  that  ultra 
vires  acts  are  not  necessarily  illegal;  for  though  it  is  true  that  a 
subscription  by  a  private  corporation,  given  outside  of  its  corpo- 
rate powers,  for  certain  praiseworthy  purposes  referred  to  in 
said  case,  though  ultra  vires,  as  wanting  in  authority,  are  not 
unlawful  when  acquiesced  in  by  the  members  of  the  corporation, 
as  between  themselves,  yet  the  fact  is  ignored  that  the  corporate 
authorities  are  trustees  for  the  creditors  and  persons  dealing 
with  the  corporation,  as  well  as  for  the  mere  members,  and  there- 
fore have  no  right  to  divert  the  corpoVate  funds  to  objects  out- 
side of  the  corporate  purposes  and  enterprise,  even  though  the 
stockholders  consent  thereto.  And  so,  when  such  corporations 
are  quasi  public,  being  intended  in  law  in  some  measure  to 
accommodate  the  public,  as,  for  instance,  railroad  corporations 
as  common  carriers — in  these  cases  the  managing  board  or 
directors  are,^o  tanto,  trustees  in  like  manner  for  the  public,  and 

*Pearce  ».  The  Madison  &  Indian-      .  ^Ibid, 
apolis  R.  R.  Co.,  21  How.  441. 
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may  not"  dit^ert  the  corporate  funds' to,  or  engage  in,  oiitside 
transactions  in  violation  of  the  charter.  Hence  it  is  that  for 
such  illegal  action,  though  not  criminally  liable  to  punishment, 
yet  the  corporation  is  liable  to  be  proceeded  against  by  qv,o 
warranto,  and  to  the  forfeiture  of  its  right  to  act  as  a  corporation, 
if  a  private  corporation,  and  if  a  municipal  body,  then  there  is 
a  remedy  for  the  abuse  likewise,  but  that  part  of  the  subject  is 
not  within  the  limits  of  our  treatise.  We  are  greatly  strength- 
ened in  this  view  of  the  question  by  the  fact  that  the  matters 
now  treated  of  under  the  head  of  ultra  vires,  and  attempted  to 
be  separated  in  their  character  from  illegality,  are  all  treated  of 
by  the  great  jurists.  Bacon,  Blackstone,  Kent,  Parsons,  Eediield 
and  Pierce,  under  the  head  of  illegal  contracts,  or  titles  substan- 
tially such,  and  are  characterized  by  these  writers  as  illegal. 
Indeed,  as  we  understand  it,  the  case  above  cited  of  Bissell  v. 
The  Michigan  S.  &  JST.  Indiana  K.  K.  Co.,  22  N.  Y.  258,  only  goes 
so  far  as  to  assert  that  such  acts  are  not  necessarily  unlawful  to 
the  extent  of  involving  moral  turpitude,  but  may  be  illegal, 
however,  as  unauthorized  by  the  charter  and  the  law.  The 
question  more  prominently  involved  in  that"  case  was  the  liabil- 
ity or  non-liability  of  two  roads  for  an  injury  incurred  on  a 
third  one,  jointly  owned  or  controlled  and  operated  by  them.  Tiie 
court  held  them  to  a  joint  liability  where  the  injury  occurred 
from  negligence,  upon  the  same  principles  as  if  inflicted  by,  and 
the  suit  therefor- was  against,  a  single  railroad  corporation. 
The  question  of  ultra  vires  had  nothing  really  to  do  with  the 
case:  for  whether  they  were  acting  lawfully  or  unlawfully,  or 
within,  or  outside  of  and  beyond,  the  scope  of  their  corporate 
powers,  still,  for  negligence  and  injuries  resulting  therefrom 
they  were  liable,  if  the  injured  party  was  not  himself  guilty  of 
such  negligence  or  want  of  care  as  would  absolve  them  there- 
.  from  under  tlie  rales  of  law  in  regard  to  negligence.' 

And  though  contracts  with  legislators  to  procure  favorable 
legislation  are  illegal,  as  against  public  policy,  and  therefore  are 
ultra  vires,  yet  a  contract  of  railroad  projectors  with  a  member 
of  parliament  or  other  legislative  body  before  which  the  bill  for 
a  charter  is  pending,  fixing  the  compensation  to  be  paid  such 
member  as  damages  for  going  through  his  own  land,  in  case  the 

'22N.T.  258. 
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I'oad  is  btiilt,  is  not  illegal  or  nltfa  vires,  forasmuch  that  mem- 
bers of  parliament  or  other  legislative  bodies  do  not  lose,  by  be- 
coming such,  their  personal  right  of  agreeing  as  to  what  Com- 
pensation in  dartiages  shall  be  paid  'thereon,  but  remain  in  that 
■respect,  as  are  other  persons,  still  catpable  of  bargaining;  and  as 
a  sequence,  the  projectors  may  bargain  with  them.' 

An  agreement  by  a  railroad  company,  acting  as  a  common  car- 
rier, to  carry  goods  for  a  party  at  a  fixed  IbWer  rate  of  ti'anspor- 
tation  than  for  any  other  party,  is  void  as  agaiiist  the  policy  of 
the  law,  an^d  if  violated  by  the  compahy,  no  action  will  lie  on 
■such  an  agreement.'' 

And  so  a  contract  between  two  or  more  railroad  companies, 
who  are  common  carriers,  that  they  or  either  of  them  shall  not 
carry  certain  property  for  pertons  generally,  which  the  law  makes 
it  their  duty  to  carry,  is  nlira  vires^  and  can  not  be  enforced;  and 
so  would  any  contract  of  a  common  carriet  be,  obligating  him- 
self not  to  do  what  it  is  his  duty  to  do.' 

The  corporation  can  make  no  Valid  contract  in  cohtravention 
of  the  law,  or  contrary  to  public  policy.  All  such  are  ulir'a 
vires.''  Nor  can  the  board  of  directors  make  any  valid  cohtl-act 
in  their  own  persoinal  interest;  nor  one,  without  the  cohsent  of 
the  stockholdtersi,  which  materially  changes  the  character  of 
the  road  or  corporate  enterprise,  as  severing  the  line  of  the 
road,  changing  its  terminus,  or  leasin)g  or  selling  the  road.  To 
do  either,  the  consent  of  the  corporators  is  required.'  Contracts 
made  for  all  such  purposes,  .by  the  directors,  who  are  in  fact  but 
trustees,  are  in  violation  of  their  trust  and  duties,  and  are  ultra 

'  Lord  ittowden  v.  Simi)3on  et  ah,  I  8  Am.  R.  R.  Reps.  324,  353.  But  a  con- 

Eiig.  R.  W.  &  C.  Cases,  347.  tract  by  a  railroad  company  to  pay  for 

2  Messenger  and  another  ii.The  Penn.  procuring  cattle  to  be  shipped  over  its 

R.  R.  Co.,   36  N.  J.  (7  Vroom),  407;  road  is  good,  even  thbUghitis  contem- 

S.  C.  8  Id.,  531;  Vincent ».  Chi.  &  Al-  plated  to  ship  a  certain  species  at  times 

tonR.  R.  Co.,  49  111.   33;  Cambloap.  prohibited  by  law:  Kansas  Pacific  Ry. 

Phil.  &  Reading  R.  R.  Co.,  4  Brewst.  Co.  v.  McCoy,  8  Kans.  538,  5  Am.  Ry. 

563;  Cumberland  Valley  R.  R.  Co.'s  Rep.  239.    Neither  is  it  void  becaiise 

appeal,  62  Penn.  St;  218.  it  provides  for  the  use  of  money  to  in- 

'  Peoria  i&  Rock  Island  Ry.  Co.  v.  fluehce  legislation,  unless  the  money 

The  Coal  Valley  Mining  Company,  68  is  to  be  used  improperly:    Ibid. 

111.  489,  2  Am.  R.  W.  Reps.  295.  ^  Board  of  Commissioners    v.   La- 

*  Board  Of  Commissioners  bf  tippe-  fayette,  Miincie  &  Bloomingtbn  R.  fe. 

canoe  Co.  ».Lafayette,Muncie&  Bloom-  Co.  et  al,  50  Ind.  85;  S.  C.  8  Am.  R. 

ington  R.  R.Co.  et  al.,  50  Ind.  85;  S.  C.  W.  Reps.  324,  353. 
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.v:i7<0S  tke  corporation,  an3  void.  Thejr  bind  no  one.*  !Nor  can 
thej  change  the  general  couirse  or  purpose  of  the  road,  or  depart 
from  the  general  purpose  or  design  of  the  organization,  without 
snoh  consent."  'If  a  contract  be  enliered  into  for  any  such  ultra 
vires  purpose,  a  stockholder  in  the  company  so  attempting  to 
override  the  limit  of  the  charter  powers  and  purposes,  may 
maintain  a  bill  in  equity  to  enjoin  and  itihibit  the  carrying  the 
same  into  eifect,  and  for  the  delivery  up  and  cancellation  of  the 
written  contract,  if  in  writing.' 

But  if  the  alleged  illegality  be  such  as  involves  the  question 
of  disputed  legal  right,  under  an  act  ctf  the  parliament  or  legis- 
lature, equity  will  more  property  require  the  question  of  legal 
right  to  be  settled,  when  practicable,  by  a  suit  at  law,  and  will 
stay  proceedings  until  so  settled.* 

An  agreement  between  two  or  more  railroads  to  appropriate 
a  named  portion  of  their  gross  earnings  to  the  payment  of  cur- 
rent expenses,  and  to  divide  the  residue  between  them,  is  ultra 
vires,  in  the  &ee  of  the  New  Hampshire  stEttute  entitled  '"  An 
act  to  prevent  railroad  monopolies";  and  a  bill  in  equity  lies  to 
restrain  such  of  the  roads  as  are  operating  in  New  Hampshire 
from  operating  under  and  carrying  out  such  illegal  contract.' 
The  fact  that  some  of  the  roads  were  foreign  corporations  was 
held  not  to  prevent  the  enforcement  of  the  injunction  against 
them,  as  they  were  operating  in  that  state.' 

A  contract  between  a  railway  company  and  &  telegraph  com- 
panj',  whereby  the  telegraph  company  acquires  the  exclusivfe 
right  of  way  of  the  railroad  company  for  telegraphic  purposes, 
so  far  as  it  legally  might,  and  the  railroad  company  agrees  to 
discourage  competition,  is  not  contrary  to  public  policy;'  and  if 
the  railway  company  authorizes  another  telegraph  company  to 

'  Commissioners  t).  Lafayette,  Mun-  *Sir  John  Simpson  etal.  v.  Lord 

cie  &  Bloomington  R.  R.  Co.  et  ah,  50  Howden,  1  Bng,  R.  W.  &  C.  Cases, 

Ind.  85;  S.  C.  8  Am.  R.  W.  Reps.  326. 

324,  355.  '  Morrill  v.  Boston  &  Maine  R.  R. 

"Commissioners  v.  Lafayette,  etc.,  Co.,  55  N.  H.  531. 

R.  R.  Co.  et  al.,  supra.  "Morrill  ».  Boston  &  Maine  R.  R. 

'  The  Commissioners  ».  The  Lafay-  Co.,  55  N.  H.  531. 

ette,  Muncie  &  Bloomington  R.  R.  Co.,  'Western   Union  Tel.    Co.  ».  Chi- 

50  Ind.  85;  S.  C.  8  Am.  R.  W.  Rep.  cago  &  Paducah  R.  R.    Co.,  86  111. 

324;    City  of  Memphis  v.  Dean,  8  246,  17  Am.  Ry.  Rep.  407. 
Wall.  73, 


;940  .  ,     /  -     THE   LAW   OF    EAILWATS. 

-put  up  another  lirte  of  wirds  upon  the  saiiie  poles,  a  court  of 
equity  will  enjoin  the  completion  of  such  a  contract/ 

"Where  a  particular  mode  of  exercising  a  power  is  prescribed 
by  statute,  as  in  the  issuance  of  bonds,  other  modes  are  prohib- 
ited by  implication; ''and  a  transaction  upon  which  a  penalty  is 
■  imposed  is  impliedly  prohibited.' 

2.  As  in  excess  of  charter  powers,  and  outside  of  charter 
purposes. — The  corporate  body  and  directory  of  a  private  cor- 
poration aggregate  are  trustees  for  the  shareholders  and  others  in 
interest  (aS,  for  instance,  creditors  of  the  corporation)y  for  the 

.carrying  out  and  effecting  the  corporate  purposes  of  the  enter- 

fprise.*  As  such,  it  is  their  imperative  duty  to  devote  their  own 
action  and  the  corporate  funds  to  the  purposes  of  the  organiza- 
tion and  objects  contemplated  thereby.'  A  departure  therefrom, 
as,  for  instance,  the  engaging  in  transactions  and  making  of  con- 

.tracts  outside  of  such  purposes,  is  ultra  vires,  as  in  excess  of 
the  powers  of  the  corporation;  and  therefore  such  transactions 
are  void.  They  are  in  excess  of  the  powers  conferred  by  the 
state,  as  undertaking  to  do  things  or  engage  in  transactions  not 
authorized  by  the  charter;  as  if  a  corporation  organized  and 
chartered  for  one  purpose,  diverts  its  powers  and  means  to  the 
prosecution  or  furtherance  of  a  different  object  or  purpose.' 
But  where,  by  the  charter,  a  railroad  company  is  allowed  to 
transport  persons  and  property  that  pass  over  its  road  to  still 
further  points  beyond  its  own  terminus,  it  is  not  ultra  vires  for 

.such  company  to  own  and  operate  a  steamboat  or  boats  used  in 
carrying  out  such  additional  or  further  transportation.' 

3.  Application  of  the  law  of  ultra  vires. — In  administer- 
ing the  law  of  ultra  vires,  as  is  well  said  by  Biddle,  J.,  in  The 
Board  of  Commissioners  v.  The  Lafayette,  Muncie  &  Blooming- 
ton  E.  R.  Co.,'  "  The  right  which  justice  seeks,  and  law  endeav- 

'W.  U.  Tel.  Co.  V.  C.  &  P.  R.  R.      Reps.  824. 
Co.,  supra.  ^Bjsagii  ^  -pjig  jj;(.i,_   g_  ^  jj_  j^. 

2  Kent  Coast  Ry.    Co.  i).    London,  diana  R.  R.  Co.,  22  N.  Y.  258. 

C.  &D.  Ry.  Co.,  L.  R.  3  Ch.  App.  » Green's  Brice's  Ultra  Vires,  85; 

•656.  Bissell  v.  Mich.  S.  &  Northern  Indiana 

'In  re  Cork  &  Youghal  Ry.  Co.,  R.  R.  Co.,  22 N.  Y.  258. 

•Law  Rep.  4  Ch.  App.  748.    In  re  'ShawmutBank  v.  Plattsburgh  & 

.Natl.  P.  B.  Bldg.  Soo'y,  5  Id.  309.  Montreal  R.  R.  Co.,  31  Vt.  (2  Shaw) 

*Comrs.  of  Tippecanoe  Co.  w.  La-  491. 

fayette,  Muncie  &  Blooniington  R.  R.  ^  50  j„^_  35.  g_  q  g  ^j^_  jj^_  jj^pg 

Co.,  50  Ind.  85;  S.  C.  8  Am.  R.  W,  324. 
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ors  to  uphold,"  sometimes  lie  "in  opposite  directions,  and 
must  be  sought  by  different  ways.  In  one,  the  decisions  protect 
right,  and  in  the  other  they  prevent  wrong,  and  thus  they  are  con- 
sistent. In  both  they  are  based  on  the  fundamental  principle 
in  jurisprudence,  that  no  one  shall  take  advantage  of  his 
own  wrong."  Thus,  when  want  of  power  to  contract  is  relied  on 
in  favor  of  a  corporation  to  defeat  a  recovery  of  the  consider- 
ation for  benefits  received  and  enjoyed  by  it,  the  courts  will  go 
as  far  as  the  fixed  rules  of  law  will  allow  to  sustain  the  contract, 
and  thereby  reach  the  justice,  equity  and  good  conscience  of  the 
case;  but,  on  the  other  hand,  where  the  want  of  power  is  relied 
on  and  pleaded  against  a  corporation,  then  to  prevent  the  perpe- 
tration of  a  wrong  by  it,  the  courts  will  hold  such  corporation  to 
the  strictest  rules  of  law.' 

4.  Rescission  of,  and  relief  from,  ultra  vires  contracts. — If  a 
contract  be  not  only  ultra  vires,  bat  be  also  rrmVwm  in  se,  or 
mahim prohibitum,  and  is  an  executory  contract,  the  courts  will 
not  enforce  it,  nor  give  compensation  for  a  breach  thereof; "  and 
if  the  contract  be  an  executed  one,  then  neither  party  will  be 
relieved  therefrom,  or  be  re-instated  in  their  former  conditipn, 
or  be  compelled  to  make  restitution  to  the  other,  or  be  entitled 
to  have  indemnity  or  compensation  for  any  loss  or  liability  in- 
curred or  suffered  by  the  execution  thereof,  or  by  reason  of  such 
contract;  for  as  between  persons  in  pari  deliotu,  the  law  will  not 
interfere,  whether  application  therefor  be  to  the  law,  or  to  the 
equity  side  of  the  courts."    But  if  the  contract  be  simply  ultra 

>  The  Comrs.  v.  The  Lafayette,  Mun-  Sec.  12;  ShifFner  v.  Grordon,  12  East, 

cie  &  Bloomington  R.  R.  Co.,  50  Ind.  304;   Great  Northern  R.  W.   Co.  v. 

85;  S.  C.  8  Am.  R.  W.  Reps.  324,  326.  The  Eastern  Counties  R.  W.  Co.,  12 

"2  Parsons  on  Contracts,  252,  Sec.  Eng.  L.  &  Eq.  224;  Whitney  Arms 

12;  1  Parsons  on  Contracts,  380,  Sec.  Co.  v.  Barlow,  63  N.  Y.  62;  Kent  v. 

12;  Armstrong  v.  Toler,    11  Wheat.  Quicksilver  Mining  Co.,  78  N.  T.  159; 

258;  Bank  of  TJ.  S.  v.  Owens,  2  Pet.  Franklin  Co.  v.  Lewiston  Sav.  Bank, 

527;  Kennett  v.  Chambers,  14  How.  68   Me.   43;   Wheeler  v.  Russell,  17 

38;  Marshall  v.  Baltimore  &  Ohio  R.  Mass.    281;    Morville  v.    Am.    Tract 

R.  Co.,  16  How.  334;  Cox  v.  Gould,  Socy.,  123  Mass.  129;  National  Pem- 

4  Blatoh.  C.  C.  Reps.,  341;  Scottish  berton  Bank  v.  Porter,  125  Mass.  333; 

Northeastern  R.  W.  Co.  ■».  Stewart,  3  Attleborough  Natl.  Bank  v.  Rogers, 

Macq.  H.  L.  Cases,  382;  Mayor  and  125  Mass.   339;   Dimpfel  v.   Ohio  & 

Cciuncil  of  Norwich  ».  The  Norfolk  R.  Miss.  Ry.  Co.,  9  Biss.  127;  S.  C.  8 

W.  Co.,  30  Eng.  Law  and  Eq.  120.  Repr.  641;  Cent.  Branch  Union  Pac. 

'Parsons  on  Contracts,  "Vol.  2.  252,  R.  R.  Co.  v.  W.  U.  Tel.  Co.,,  1  Mc- 
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vires,  and  no.tiopjenfo.  ^ihetohleQtion  ot  malum  proMhitum,  ot  at 
malum  m  se,  then,  although  relief  will  sometimes  be  giTOn, 
under  proper  oircumstancea,  yet  whether' the.  contract  be  execu- 
tory merely;  or  be  an  exeeutad  one,  to.  avoid  performance  if 
ejcecutoryj,  and  to  rescind  it*,  or  treat  it. as  a  nullity,,  if  executed, 
and  hayift  restitutionj  or  recover,  back  benefitawhich  have  flown 
from  the,  one  party  to  the: other^^theni  if  the.  parity,  so >  seeking 
h^as'  itself  re&ejved  any- consideration,  benefit!  or.  valuablciadvan- 
tages  thereffoTOj  and  in-  consideration  •  or  part  consideration 
thereof,  or  as  inducement  thereto,, it  musts  on  its  jparfc  restore  the 
same  tothe  adverse  party  hefore-relief.can'beihad.;  and  if,  it  fail 
or, be  unable:  so  to  do,  or  the;  oireumataBcea.  be  such,  that  the 
adverse; party  can .ni£)t:.b6, made. whole,'  or  itlaaed.inrStatu  qua,  no 
relief  will  be  given;  for  such  actions  or  suits  to. recover  for. 
inoneys  or  considerations  paid  on  void,  contracts}  i  or  contracts 
sought  to  be  rescinded^  are,  whether  at  lawfor.  imequity,  in  the 
nature,  of  equitable  .actions,  in  so  far  that  ;hei.,who,asks.th&  equity 
must  also  do  it' 

5.  Harden  of  i)ropf,T—i?7"m<3s,/acie,coatraets  and  obligations, 
of  private  corporations  aggregate,  as,,  for,  instance,  .railroad  cor- 
porations, are  valid,  if  nothing:  to  the.  contrary,  be  indicated,  or. 
found  upon  their  faee.  It  will,  not  be,  presumed;  that  they  are 
illegal  or  ulira  vivas. _^  Proof,  thereof  isi.  required,,  which  may 
consist  of  facts  stated  or  recitedin  the  contract  itself,  or  by  evi- 
dence aZ^WcZe/ '^  and  the  burden,  of  such  proofison  thespartyset- 

Crary,  551;  S.  C.  10  Repr.  417;  OU  ^  2  Parsons  on  Contracts,  191;  Hi'mt 

Creek-  &  Allegheny  River  R.  R.  Co,  v.  Silk,  5  East,.  449;  Norton  v.  Young, 

V.  Penn.   Trans.   Co.,   83   Penn.   St.  3  Greenl.  (Maine),  30;  The  Faxmais. 

160;    S.   C.   16  Am.   Ry.    Rep.   322;  Bank-of  Va.  ».  Groves,- 12  How.  51; 

Hays  !).  Gallon  G.  L.  &,C.  Co.,   29  Murp}iy.t'.  McVicker,  4  McLean,  252 ; 

Ohio  St.  330;  Darst  »\  Gale,  88  111.  Atlantic  &  Pacific  Tel.  Co.  v.  IJjiion. 

136;  German. Natl.  Bank  t).  Meado-w-  Pacific  By,  Co.,  1  McCrary,  ,541;  S... 

croft,  95  m.  124;.  Paulv.  City  of  Keno-  C.  1  Fed.  Repr.  745,  21  Am.  Ry,  Rep. 

sha,  22  Wis.  ,266;  Northwestern Ujiioa  256.    See.Cent.  Branch  Un.  Pae.  R. 

Packet  Co.    v.  Shaw,  ,37  Wis-  655;  R.  Co.  t>.  W.  U.  TeL  Co.,  supra. 
Wapello  Co.  v.  B.  &  M.  R.  R.,R.  Co.,         " Mitchell  v.  The  Rome  R..  R.  Co., 

44  la,  585;  Thompson  v.  Lambert,.  U,  17  Geo.  574;-  Charleston  &  Jefferson^ 

239;  Hitchcock  v.-  City  of  Galveston,  ville  Turnpike  Co..  v,  .Willey,.  16  Ind.  - 

96  U.  S.  341;  Gold  Mining   Co,  v.  34^  MqitIs  &  Essex  R.  R..  Co.  »<  The 

Natl.   Bank,  Id.  640;  Natl..  Bank  v.  Sussex  R.  R.  Co.,  5  a  E.  Green,  542; 

Matthews,  98  U.  S.  621;  Daniels  «.  Chautauqv(o<3o.  Bk.  «.  Risley,  19  -N - 
Tearney,  102  U.  S.  415;    S.  0.  ,11  .    Y.  369. 
Repr.  il3. 
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ting  np,  or  relying  on,  tbo  illegality,  or  ultra  vwes  character 
thereof.' 

6i.  Ratification  of  ultra  vires  contracts.^rA  contract  which 
is.ulira  vvTfi^,  ox'i^m^iWy,  can  notibe  ratified  or.  confirmed 'by  any 
subsequent,  acrt,  bargain  or  undertaking  of  the  same  party:  What; 
aparty,  can, pot  make,  itcan  not.  confirm;  nor  can  a.  void  act  be 
niadq.  valid  merely  by.  the,  circumstance,  of  its  validity  never 
having.been  brought  in  question  or  denied,  whatever  the  leiigth^ 
of.  time  niay.  b^.  A  void  act- /workB  no  estoppel,  when  the  in- 
validity is  the  result  of  an  ultra  t^ir^s. taints'*  Batwheretbe  act 
done  is  merely  in  excess  of  the  powers  of  an  agent,  and  not  of  the 
principal,  then  the  principal  may  ratify  it,  if  the  pi-inipipal  ha^,, 
power  to  have  done  that  himself.'  And  ratification,  when  thus, 
prac!;|c3,ble,  m,ay  be  inferred  from,  or  proven  by,  circHmstances, 
against  a  railroad  corporation,  the  same  as  in  cases  of- natural 
persons.* 

Tlie  subsequent  recognition  and  action  on  the  act  of  the  presi- 
dent as  valid  by  the  directory  of  the  company,  is  such  a  circum- 
stance as  will  charge  the  company  with  a  ratification  thereof,  if 
the  act  be  not  illegal  in  itself,  and  be  such  a  one  as  the  corpora- 
tion had  power  to  have  made  in  the  first  place  through  its 
directory,'  '      '' 

1  Chautauque  Co.  Bk.  v.  Risley,  19  Pacif.  R.  R.  Co.,  33  Cal.  183;  Dubuque 

N-  T.  369,  and  cases  cited  ante,  p.  942,  Female  Coll.  v.  The  Township,  etc.,  13 

note  2;    Ohio  &  Miss.  Ry.  Co.  ».  Mc-  Iowa,  555,  561;  Bank  of  U.S.  ».  Dand- 

Carthy,  96  TJ.  S.  267;  Ala.  Gold  Life  jidge,  12  Wheat.  83;  Cozart  v.  Ga.  R. 

Ins.  Co.  V.  Cent.  A.  &  M.  Assn.,  54  R.  &  Bkg.  Co.,  54  Ga.  379;  Riche  v. 

Ala.  73.  Ashbury  Ry.  C.  &  I.  Co.,  L.  R.  9  Ex. 

"Board  of   Comrs.    of  Tippecanoe  224;  S.  C,  L.  R.  7  H.  L.  653;  Kent  r. 

Co.  ». .Lafayette,  Muncie  &  Blooming-  Quicksilver  Mining  Co.,  78  N.  t.  159. 

ton  R.  R.  Co.  et  al.,  50  Ind.  85;   S.  See  Phosphate  of  Lime  Co.  v.  Green, 

C.  8  Am.  R.  W.  Reps.  824;  Ohio  &  L.  R.  7  C.  P.  43. 

Miss.  R.  R.  Co.  V.  Ind.  &  Cin.  R.  R.  *  Blen  v.  Bear  River  &  Auburn  W. 

Co.,  5  Am.  Law  Reg.  (N.  S.),  733  (Su-  &  M.  Co.  20  Cal.  602;  Pixley  ».  West- 

perior  Ct.  of  Cincinnat'');     Horn    ».  em  Pacific   R.  R.  Co.,  33  Cal.  183; 

Mayor  and  Council  of  Bait.,  30  Md.  Bank   of   Columbia  v.   Patterson,   7 

218;  Ashbury  Ry.  C.  &  I.  Co.  v.  Riche,  Cranoh,  299;    Bank  of  U.  S.  v.  Dand- 

L.  R.  7  H.  L.  653;  Chouteau  v.  Allen,  ridge,  12  Wheat.  83;  Dubuque  Female 

70  Mo.  290;   Deaderick  v.  Wilson,  8  Coll.  v.  The  Township,  etc.,  13  Iowa, 

Baxt.  108.     /  555,  561 ;  Backman  ».  Charlestown,  42 

'  Darst  V.  Gale,  83  111.  136;  Wood  v.  N.  H.  125. 

Whelen,  93  111.'  153;   The  People  v.  ''Pixley  v.  The  Western  Pacific  R. 

Swift,  31  Cal.  26;   Pixley  ».  Western  R.  Co.,  33  Cal.  188. 
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Payments  on  an  ultra  vires  contract  are  valid,  where  the  appro- 
priation of  the  payments  to  such  object  is  made  by  the  debtor.* 

But  though  a  contract  to  guarantee  the  bonds  of  another 
company  be  ultra  vires  when  made,  yet  if  the  guarantor  subse- 
quently acquires  the  bonds,  and  re-issues  them  for  a  new  and 
sufficient  consideration,  it  will  be  a  new  act,  and  will  be  held 
valid.^  And  so  far,  at  least,  as  a  contract  is  executed,  and  its 
benefits  received  and  retained  by  a  corporation,  it  cannot  be 
repudiated  as  ultra  vires}  Qucere,  however,  as  to  future  trans- 
actions under  such  a  contract.* 

*  Williamson  v.  New  Jersey  South-  '  Oil  Creek  &  Allegheny  River  R.  R. 

em  R.  R.  Co.,  28  N.  J.  Ch.  277,  14  Co.  v.  Penn.  Transp.  Co.,  83  Penn.  St. 

Am.  Ey.  Rep.  34.  160,  16  Am.  Ry.  Rep.  322. 

"Arnot  V.  Erie  Ry.  Co.,  67  N.  T,  *  Oil  Creek  &  A.  R.  R.  R.  Co.  v.  P. 

815,  15  Am.  Ry.  Rep.  133.  T.  Co.,  supra. 


CHAPTEE  XLVII. 


RUNNING  OP  TRAINS, 


Section, 
Company   may   run    variety   of 
trains  to  suit  necessities    .        .      1 


Section. 
Private  trains  on  road  of  railroad 
corporation       ....      2 


1.  Company  may  run  variety  of  trains  to  suit  necessities. 
— A  railroad  company  has  a  legal  right  to  appropriate  a  portion 
of  their  trains  exclusively  to  carrying  freight,  and  other  portions 
thereof  exclusively  to  the  carriage  of  passengers;  and  they  are 
not  required  to  carry  passengers  on  their  freight  trains,  or  freight 
on  their  passenger  trains,  but  may  if  they  choose.' 

Therefore,  a  ticket  only  confers  on  the  holder  a  right  to  be 
carried  according  to  the  customs  or  regulations  of  the  road  in  that 
respect."  He  may,  on  such  ticket,  go  to  the  place  for  which  it 
calls  on  any  train  that  usually  carries  passengers,  and  which  stops 
at  such  place  of  destination;  but  is  not  entitled  to  a  special  train, 
or  to  go  on  one  that  does  not  stop  at  the  place  to  which  he  is 
bound;  nor  if  on  such  a  one,  to  have  it  stop' where  it  otherwise 
would  not,  for  the  purpose  of  letting  him  off.' 

And  so  the  like  principle,  as  to  refusing  to  take  passengers 
thereon,  applies  to  passenger  trains  as  to  stations  at  which  such 
trains  do  not  stop.  They  may  lawfully  refuse  to  take  passen- 
gers for  such  stations;  and  if  found  aboard  the  same,  without  a 
previous  agreement  to  stop  at  such  stations,  and  witliont  assur- 
ances that  they  would  there  be  put  off,  they  can  not  claim  to  be 
left  at  such  stations  in  violation  of  the  rules  or  custom  of  the 
road;  nor  can  they  claim  to  be  carried  past  to  some  stopping 
place  ahead,  free  of  charge;  and,  therefore,  the  taking  up  of 


'Chicago  &  Alton  E.  R.  Co.  v.  Ran- 
dolph, 53  III.  510;  S.  C.  5  Am.  R.  60; 
Dunn  V.  Grand  Trunk  Ry.  Co.,  58 
Maine,  187;  S.  C.  4  Am.  R.  267; 
Cleveland,  Columbus  &  Cincinnati  R. 
R.  Co.  »;  Bartram,  11  Ohio  St.  4-57. 

"  Chicago  &  Alton  R.  R.  Co.  v.  Ran- 


dolph, 53  111.  510;  Cleveland,  Colum- 
bus &  Cincinnati  R.  R.  Co.  v.  Bartram, 
11  Ohio  St.  457. 

'  Chicago  &  Alton  R.  R.  Co.  v.  Ran- 
dolph, 53  111.  510;  Pittsburg,  Cincin- 
.  nati  &  St.  Louis  Ry.  Co.  v.  Nuzum,  50 
Ind.  141,  9  Am.  Ry.  Rep.  396. 
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tlieir  tickets  is  no  wrong  of  which  they  can  complain;'  and  the 
conductor  may  exclude  them  from  the  train  at  the  last  stopping 
place  before  arriving  ,at  their  intended  destination,  using  no 
more  force  than  is  required  for  that  purpose." 

A  company  may  also  run  some  of  their  trains,  both  passenger 
and  freight,  as  through  traiiis,'stclppihg  only  at  a  portion  of  the 
stations,  or  principal  ones,  they,  however,  furnishing  a  reasonable 
number  of  other  trains,  stopping  at  all  the  stations,  so  as  to 
afford  reasonable  accommodfition  to  the  traveling  public' 

When  one  purchases  a  ticlvct,  he  should  ascertain  whether  a 
train  stops  at  his  destined  station  before  he  gets  upon  it;  and  if 
he  takes. one  not  accustomed  to  stop  at  such  place  of  destination, 
he  is  not,  without  an  agreenient  to  that  eflPect,  entitled  to  have 
the  conductor  or  company  change  the  order  of  business,  and 
stop  at  such  station  for  his  accommodation.* 

From  the  right  to  run  some  trains  as  freight  trains,  stopping 
only  at  certain  ones  of  the  stations  for  fuel  and  water,  or  other 
necessary  purposes,  it  follows  that  the  company  may  entirely 
exclude  all  passengers  from  such  trains,  or  else  only  carry  them 
to  places  whereat  they  are  authorized  or  accustomed  to  stop.^ 
Therefore,  if  a  person  takes  such  a  train,  without  an  agreement 
that  it  shall  stop  at  an  unauthorized  or  unusual  place  of  stopping, 
he  can  not  require  the  company  to  stop  thereat,  or  change  their 
course  of  business  for  his  convenience;  and  in  such  a  case  the 
taking  up  of  his  ticket,  without  an  agreement  to  stop  at  such 
place,  will  not  give  him  a  right  to  be  piit  off  at  Such  place.' 
"  In  stich  a  case,  the  passenger  is  in  the  wrong,  and  has  no  right 
to  insist  that  he  should  be  safely  put  off  at  the  point  he  desires, 
or  be  carried  through  without  charge." ' 

Though  a  railroad  company  is  not  bound  to  carry  passengers 

>  Chicago  &  Alton  R.  R.  Co.  v.  Ran-  Randolph,  53  111. '510;  P.,  C.  &  St.  L. 

dolph,  53  111.  510;  P.,  C.  &  St.  L.  Ry.  Ry.  Co.  v.  Nuzum,  supra. 
Co.  V.  Niizum,  supra.  "Chicago  &   Alton  R.  R.   Co.   v. 

estate   V.  Goold,  53   Maine,  279;  Randolph,  58  111.  510;  Cleveland,  Co- 
Dunn  V.  Grand  Trunk    Ry.   Co.,  58  lumbus  &  Cincinnati  R.  R.  Co.  i'. 
Maine,  187;  Hilliard  v.  Goold,  34  N.  Bartram,  11  Ohio  St.  457. 
H.  230;  Fulton '».  Grand  Trunk  R.  R.         »Chi.  &  Alton  R.  R.  Co.  v.  Ran-- 
Co.,  17  Up.  Can.  Q.  B.  428.  dolph,  supra. 

'Chicago  &  Alton   R.  R.    Co.  v.         'Chi.  &  Alton  R.  R,  Co.  v.  Ran- 

Randolph,  53  111.  510.  dolph,  supra,  p.  516. 

*  Chicago  &   Alton  R.  R.    Co.  v. 
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in  their  caboose  car  attached  to  a  freight  train,  and  may  expel 
them  therefrom,  and  by  force  if  necessary,  yet  if  they  suffer  them 
to  remain,  and  receive  therefor  the  usual  fare,  they  will  "beheld 
justly  responsible  f«r  negligence  or  want  of  care  in  their  trans- 
portation."' But  by  entering  on  and  taking  passage  in  such 
freight  train,  the , passenger  takes  upon  himself  the  increased  risk 
and  diminution  of  comfort  incident  thereto;  and  if  the  same  be 
managed  with  the  care  requisite  for -s'uch  a  train,  it  is  all  those 
'passing  on  it  hsive  a  legal  right  to  demand.  The  ;passenger  can 
only  expect  such  security  as  the  mode  of  conveyance  affords." 

2.  Private  trains  on  road  bf  railroad  corporation. — Private 
trains,  running  upon  the  road  of  a  railroad  corporation,  come 
within  the  provisions  of  the  law  in  relation  to  obstructing  the 
eroSSings  of  public  highways, by  railroad  trains,  and  such  private 
owner  is  alike  liable  under  the  statute  as  if  the  obstruction  was 
^eaused  by  trains  of  the  regular  corporate  owners  of  the  railroad.' 

1  Dunn  V.  The  Grand  Trunk  By  Co.,  ».  Fay,  16  lU.  568;  Chicago,  B.  &  Q. 

58  Maine,  187;  Edgefton  v.  N.  T.  &  E.  R.  Co.  v.  Hazzard,  26  111.  373;  Dunn 

H.  R.  R.  Co.,  39  N.  Y.  (12 Tiff.),  229;  ».  Grand  Trunk  Ry.  Co.,  58  Maine, 

Carroll  e.  N.  Y.  &  N.  H.  R.  B.  Co.,  1  187. 

Duer,  578.  '  Hall  ».  Brown,  54  N.  H.  496. 

'  Galena  &  Chicago  Union  R.  R.  Co. 
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1.  Not  insurers,  but  only  bound  to  the  highest  degree  of 
care. — Although  raih'oad  corporations  engaged  in  the  transpor- 
tation of  passengers  for  hire  or  reward  are  in  that  respect  com- 
mon carriers,  yet  they  are  not  insurers  of  the  lives  or  persons  of 
their  passengers,  but  are  merely  bound  to  the  exercise  of  the 
highest  degree  of  care  and  diligence  in  the  conduct  of  their  busi- 
ness. They  are  accountable,  however,  for  the  slightest  negli- 
gence, notwithstanding  their  exemptions  from  the  rules  pertain- 
ing to  common  carriers  of  property.  Such  are  the  general  prin- 
ciples of  law  pervading  the  American  authorities;  and  though 
there  be  occasionally  slight  deviations  therefrom,  yet  the  general 
ruling  is  in  accordance  with   the  doctrine  here  laid   down.' 

1 2  Kent's  Corns.,  2  ed.  600;  Story  on  161 ;  Taylor  v.  The  Grand  Trunk  Ry. 
Bailments,  sec.  498,  601,  601a;  Corn-  Co.,  48  N.  H.  304;  S.  C.  2  Am.  R.  229; 
wall  V.  Sullivan  R.  R.  Co.,  28  N.  H.      The  Philadelphia  &  Reading  R.  R. 
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Their  duties  and  liabilities  in  this  respect  extend  as  well  to  the 
appliances  used  as  to  the  manner  of  using  them. 

The  rule  in  regard  to  safe  road  and  appliances  is  not  that  the 
same  shall  be  absolutely  safe  and  perfect,  but  that  the  utmost 
skill,  diligence  and  care  in  preparing  them,  and  the  best  known 
means  of  testing  their  safety,  shall  be  resorted  to  and  need  to 
render  them  so,  and  to  detect  and  discover  defects  and  insecuri- 
ties .^  Nor  does  it  mean  that  cars,  or  other  vehicles  and  appliances, 
shall  be  so  constructed  in  regard  to  safety  that  passengers  may 
not  be  able,  by  their  own  imprudence  or  thoiightlessness,  to  sub- 


Co.  V.  Derby,  14  How.  486;  Steamboat 
New  World  v.  King,  16  How.  474; 
Boyce  v.  Anderson,  2  Pet.  150;  Stokes 
V.  Saltonstall,  13  Pet.  181;  Pennsylva- 
nia Co.  V.  Roy,  102  U.  S.  451;  S.  C.  1 
Am.  &  Eng.  R.  R.  Cas.  225;  Hall  v. 
Conri.  River  Steamboat  Co.,  13  Conn. 
319;  Fuller  v.  Naugafcuck  R.  R.  Co.,  21 
Conn.  557,  576;  Ingalis  o.  Bills,  9  Met. 
1;  McElroy  and  wife  v.  Nashua  & 
Lowell  R.  R.  Co.,  4  Cush.  400;  Cam- 
den &  Amboy  R.  R.  &  T.  Co.  ».  Burke, 
13  Wend.  626;  Hegeman  v.  Western 
R.  R.  Co.,  8  Kern.  (13  N.  Y.),  9;  Nol- 
ton  V.  The  Western  R.  R.  Co.,  15  N. 
T.  444,  446;  Bowen  v.  N.  York  Cent. 
R.  R.  Co.,  18  N.  Y.  408;  Brown  v.  The 
New  York  Cent.  R.  R.  Co.,  34  N.  Y. 
(7  Tiffany),  404;  Maverick  and  wife  v. 
Eighth  Avenue  R.  R.  Co.,  36  N.  Y. 
378;  Carroll  v.  Staten  Island  R.  R, 
Co.,  58  N.  Y.  126,  7  Am.  Ry.  Rep.  25; 
New  Jersey  R.  R.  Co.  v.  Kennard,  21 
Penn.  St.  203;  Penn.  R.  R.  Co.  v.  As- 
pell.  23  Penn.  St.  147;  Sullivan  v. 
Phila.  &  Reading  R.  R.  Co.,  30  Penn. 
St.  234;  Meier  v.  Penn.  R.  R.  Co.,  64 
Penn.  St:  225;  Galena  &  Chi.  Union 
R.  R.  Co.  V.  Yarwood,  15  111.  468; 
Galena  &  Chi.  Union  R.  R.  Co.  v. 
Fay,  16  111.  558;  Chicago,  Burlington 
&  Quincy  R.  R.  Co.  v.  George,  19  111. 
510;  Toledo,  Wabash  &  Western  Ry. 
Co.  V.  Apperson,  49  III.  480;  Pittsburg, 
Cin.  &  St.  Louis  Ry.  Co.  v.  Thomp- 
son, 56  HI.  138;  Wheaton  v.  The  North 


Beach  &  Mission  R.  R.  Co.,  36  Cal. 
590;  Union  Pacific  Ry.  Co.  v.  Hand,  7 
Kansas,  380,  392;  Jeffersonville  R.  R. 
Co.  i>.  Hendricks,  26  Ind.  228;  John- 
son and  wife  v.  The  Winona  &  St. 
Peter  R.  R.  Co.,  11  Minn.  296;  Vir- 
ginia Central  R.  R.  Co.  v.  Sanger,  15 
Gratt.  230;  Baltimore  &  Ohio  R.  R. 
Co.  V.  Wightman,  29  Gratt.  431,  17 
Am.  Ry.  Rep.  351;  Bait.  &  0.  R.  R. 
Co.  V.  State,  29  Md.  252;  Kansas  Pa- 
cific Ry.  Co.  V.  Miller,  2  Col.  442,  20 
Am.  Ry.  Rep.  245;  George  v.  St.  Lou- 
is, Iron  Mountain  &  Southern  Ry.  Co., 
34  Ark.  613;  S.  C.  1  Am.  &  Eng.  R. 
R.  Cas,  294;  Holmes  v.  Oregon  &  Cal. 
Ry.  Co.,  6  Sawyer,  262;  S.  C.  5  Fed. 
Repr.  528,  1  Am.  &  Eng.  R.  R.  Cas. 
623.  And  a  railroad  company  owes  a 
higher  degree  of  care  to  its  passengers 
than  to  mere  strangers:  Jeffersonville, 
Madison  &  Indianapolis  R.  R.  Co.  v. 
Riley,  39  In(i.  568,  10  Am.  Ry.  Rep. 
325;  Central  R.  R.  &  Banking  Co.  v. 
Perry,  58  Ga.  461,  16  Am.  Ry.  Rep. 
122. 

'  Cumberland  Valley  R.  R.  Co.  v. 
Hughes,  11  Penn.  St.  (1  Jones),  141; 
Meier  ».  Penn.  R.  R.  Co.,  64  Penn.  St. 
225;  Muldowney  v.  111.  Cent.  Ry.  Co., 
36  Iowa,  462;  Virginia  Central  R.  R. 
Co.  V.  Sanger,  15  Gratt.  230;  Bait.  & 
0.  R.  R.  Co.  V.  State,  29  Md,  252; 
George  v.  St.  Louis,  Iron  Mountain  & 
Southern  Ry.  Co.,  34  Ark.  613;  S.  C. 
1  Am.  &  Eng.  R.  R.  Cas.  294.    To 
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jeot  themselves  to  injury  by  acts  of  willfulness  or  carelessness 
on  their  part,  entirely  unnecessary  to  the  comforts  of  transit,  a« 
has  in  some  cases  been  held— as,  for  instancCj  where  a  passenger 
placed  his  arm  out  of  the  window  of  a  moving  car^  and  received 
an  injury  thereto,  and  was  held  entitled  to  recover  on  account  of 
the  injury  thus  received.'  This,  the  only  case  of  the  kind  that 
we  remember,  has  been  repudiated  and  overruled  by  subsequent 
decisions,  and  the  contrary  of  the  principles  thereby  asserted  is 
well  settled  by  authority."  It  were  to  our  mind  as  reasonable  to 
bold  tha,t  doors  are  dangerous,  and  therefore  negligently  con- 
structed, when  so  arranged  that  passengers  may  go  out  thereat 
during  transit,  and  receive  injuries  on  the  platform,  or  by  leap, 
ing  or  falling  off  the  train,  as  to  assert  such  a  rule  in  regard  to 
windows.  The  passengers  have  no  longer  the  ordinary  claims 
to  immunity  from  injury  when  outside  of  either,  unless  such 
injury  be  wantonly  inflicted  by  the  company  or  its  employes^ 
Their  place  is  not  only  inside  the  car,  but  in  their  seats." 

The  company  is  under  an  implied  obligation  to  have  a  safe  road, 
with  proper  engines  and  coaches;  to  employ  persons  of  competent 
knowledge  and  skill,  and  of  sober  habits,  to  conduct  their  busi- 
ness and  operate  their  trains;*  and  are  bound  to  use  the  utmost 

encumber  the  track  with  construction  St.),  482;  Sullivan  v.  Phil.  &  Read- 
materials  and  operations  where  trains  ing  R.  R.  Co.,  30  Penn.  St.  (6  Casey),, 
are  passing,  is  culpable  negligence:  234;  Penn.  R.  R.  Co.  ».  Zebe  and  wife,. 
Virginia  Central  R.  R.  Co.  v.  Sanger,  83  Penn.  St.  (9  Casey),  818;  Pittsburg 
supra.  But  although  a  railroad  com-  &  Connellsville  R.  R.  Co.  v.  McClurg, 
panyisbound  tobringtoitsaidin  the  6  P.  ¥.  Smith  (56  Penn.  St.),  294; 
construction  of  its  works  proper  and  Todd  v.  Old  Colony  &  P.  R.  R.  R. 
competent  engineering  skill  and  Co.,  3  Allen,  21;  Holbrook  v.  Utica 
knowledge,  yet  if  it  has  done  so,  and  &  Sch.  R.  R.  Co.,  12  N.  Y.  286. 
injury  arise  from  floods  or  other  unex-  '  Pittsburg  &  Connellsville  R.  R.  Co. 
pected  visitations,  whose  comings  are  v.  McClurg,  56  Penn.  St.  294. 
not  foreshadowed  or  indicated  by  the  *McElroy  v.  Nashua  &  Lowell  R. 
ordinary  and  usual  course  of  nature,  R.  Co.,  4  Gush.  400,  1  Am.  R.  W. 
but  are  to  be  regarded  as  providential  Cas.  591,  593;  McDonald  v.  The  Chi- 
visitations,  the  company  is  not  liable  cago  &  Northwestern  R.  R.  Co.,  26 
for  such  injury:  Pittsburg,  Ft. Wayne  Iowa,  124,  142;  Camden  &  Amboy 
&  Chi.  Ry.  Co.  v.  Gilleland,  56  Penn.  R.  R.  and  Trans.  Co.  v.  Burke,  13 
8t-445.  Wend.  611;  Laing  ».  Colder  and  an- 

'  New  Jersey  R.  R.  Co.  v.  Kennard,  other,  8  Penn.  St.  R.  479;   S.  C.  2 

9  Harris  (21  Penn.  St.),  204;  George  v.  Am.  R.  W.  Cas.  378;  Meier  v.  Penn. 

St.  L.,  I.  M.  &  S.  Ry.  Co.,  supra.  R.  R.  Co.,  64  Penn.  St.  225.    In  the 

"  Laing  v.  Colder,  8  Barr  (8  Penn.  latter  case  it  is  laid  down  as  law  that 
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care  and,  diligence  for  the  comfort  and  safety  of  their  passengers^ 
not  only  in  the  management  of  thpjr  trains  and  cars,  but  likewise 
in  a,ll  their  subsidiary  arrangements."  They  are  nnder  a  like 
obligation  or  duty  "  to  provide  reasonable  accommodations  at 
stations  for  the  passengers  who  are  invited  and  expected  to  travel 
on  their  roads;"  "  and  "are  bound  to  Iceep  in  a  safe  condition  all 
portions,  of  their  platforms  and  approaches  thereto  to  which  the 
public  do  or  would  natjirally  resort,  and  all  portions  of  their  sta- 
tion grounds  reasonably  near  to  the  platforms,  where  passengers. 
or  those  who  have  purchased  tickets  with  a  view  to  take  passage 
on  their  cars,  would,  naturally  or  ordinarily  be  likely  to  go."' 
For  injuries  occasioned  to  passengers  by  the  violation  of,  or  omis^ 
sion  to  perform,  any  of  thesp  duties,  as  well  as  for  injuries  arising 
from  the  negligence,  unsMllfulness  or  unskillful  management 
or  conduct  of  their  agents,  servants  and  employes  in  the  course 
of  their  employment,  the  company  are  liable,  unless  the  injured 
party,  by  some  misconduct  or  negligence  on  his  part,  also  con- 
tribute to  the  injury  or  the  cause  thereof,  and  provided  the  injured: 
party  himself  observed  ordinary  care  to  avoid  injury. 

In  the  case  of  ifittsburg  &  Connellsville  Eailroad  Company  v. 
McOlurg  (supra,),  the  cpurt  below  ruled  in  accordance  with  New 
Jersey  Railroad  Company  ■»•  Kennard,  9  Harris  (21  Penn.  St.), 
2.03,  "  that  negligence  is  not  to  be  inferred,  when  injury  accrues- 
from  an  exposure  of  an  elbow  or  an  arm  oujf  of  a  car  window, 
while  the  train  is  moving,  if  it  be  not  willfully  done."  But  re- 
versing the  judgment  below,  the  Supreme  Court  of  Pennsylvania, 
Thompson,  0.  J.,  say:  "This  can  not  be  maintained  on  any  rea- 
sonable principle,  we  think.  Wlien  a  passenger  on  a  railroad  pur- 
chases his  ticket  it  entitles  him  to  a  seat  in.  the  cars.     In  the  seat, 

railroads  must,  in  respect  to  provis-  Camden  &  Amboy  R.  R.  &  Trans, 

ion  for  the  safety  of  their  passengers,  Co.  v.  Burke,  13  Wend.  611;  Chi.  & 

keep  pace  with  science,  art  an4  mod-  Alton  R.  R.  Co.  v.  Wilson,   63  111. 

em   improvement    in    their,  applica-  167. 

tion  to  the  carriage  of  passengers,  "McDonald  v.  Chicago  &  North- 
but  are  not  responsible  for  the  un-  western  R.  R.  Co.,  26  Iowa,  124,  139; 
known  as  well  as  the  new.  Memphis  &  Charleston  R.  R.  Co.  v. 
'McElroy  «.  Nashua  &  Lowell  R.  Whitfield,  44  Miss.  466;  S.  C.  7  Am. 
R.  Co.,  4  Cush.  400,  1  Am.  R.  W.  R.  699;  Itnight  v.  Portland,  Saco  & 
Cas.  591;  Parwell  v.  Boston  &  Wor-  Portsmouth  R.  R.  Co.,  56  Maine,  234, 
cester  R.  R.  Co.,  4  Met.  49;  Ingalls  « McDonald «.  The  Chicago  &  North- 
V.  Bills,  9  Met.  1;  Laiing  v.  Colder  western  R,  R.  Co.,  26  Iowa,  124,  145. 
and  another,    8   Penn.   St.  R.    478j 
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no  part  of  his  body  is  exposed  to  obstacles- outside  of  the  car.    He 
is  secure  there,  ordinarily,  from  any  contact  with  them.    Where 
he  is  thus  provided  with  a  seat,  safe  and  secure  in  the  absence  of 
accident  to  the  train,  and  the  carrier  has  a  safe  and  convenient  car, 
well  conducted  and  skillfully  managed,  his  duty  is  performed  to- 
wards the  passenger.    The  duty  of  the  latter  on  entering  arises, 
namely,  that  he  will  conform  to  all  the  reasonable  rules  and  reg- 
ulations of  the  company  for  occupying,  using  and  leaving  the 
cars;  and,  after  doing  so,  if  injury  befall  him  by  the  negligence 
of  the  carriers,  they  must  answer;  if  he  do  not  so  conform,  but 
is  guilty  of  negligence  therein,  and  is  injured,  although  there 
may  be  negligence  on  the  part  of  the  carriers,  their  servants  and 
agents,  he  can  not  recover:  Sullivan  v.  Kead.  Kailroad  Co.,  6 
Oasey,  234;   The  Penna.  Eailroad  Co.  v.  Zebe  and  wife,  9  Id., 
318."'    In  the  same  case  the  court  say:   "A   passenger,  on 
entering  a  railroad  car,  is  to  be  presumed  to  know  the  use  of  a 
seat,  and  the  use  of  a  window;  that  the  former  is  to  sit  in,  and 
the  latter  is  to  admit  light  and  air.     Each  has  its  separate  use. 
The  seat  he  may  occupy  in  any  way  most  comfortable  to  him- 
self.   The  window  he  has  a  right  to  enjoy — but  not  to  occupy. 
Its  use  is  for  the  benefit  of  all,  not  for  the  comfort  alone  of  him 
who  has  by  accident  got  nearest  to  it.     If,  therefore,  he  sit  with 
his  elbow  in  it,  he  does  so  without  authority;  and  if  he  allow  it 
to  protrude  out,  and  is  injured,  is  this  due  care  on  his  part?    He 
was  not  put  there  by  the  carrier,  nor  invited  to  go  there;  nor 
misled  in  regard  to  the  fact  that  it  is  not  a  part  of  his  seat,  nor 
that  its  purposes  were  not  exclusively  to  admit  light  and  air  for 
the  benefit  of  all.    His  position  is,  therefore,  without  authority. 
His  negligence  consists  in  putting  his  limbs  where  they  ought 
not  to  be,  and  liable  to  be  broken  without  his  ability  to  know 
whether  there  is  danger  or  not  approaching.'   In  a  case,  there- 
fore, where  the  injury  stands  confessed,  or  is  proved  to  have 
resulted  from  the  position  voluntarily  or  thoughtlessly  taken,  in 
a  window,  by  contact  with  outside  obstacles  or  forces,  it  can  not 
be  otherwise  characterized  than  as  negligence,  and  so  to  be  pro- 
nounced by  the  court.    This  is  undoubtedly  the  rule  in  Massa- 
chusetts:  Todd  V.  The  Old  Colony  Eailroad  Co.,   3  Allen,  21, 
and  again  in  7  Allen,  207." "    The  same  principle  is  asserted  in 

"Pittsburg  &  Connellsville  R.  R.         "Pittsburg  &  Connellsville  R.   R. 
Co.  V.  McClurg,  56  Penn.  St.  296,  297.      Co.  v.  McClurg,  56  Penn.  St.  297,  298. 
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Penn.  E.  E.  Co.  v.  Zebe  and  wife  (supra),  where  the  suit  was  for 
damages  on  account  of  an  injury  received  in  leaving  the  cars. 
The  injured  party  got  off  on  the  wrong  side,  and  was  there 
struck  by  a  passing  train.  It  was  held  to  be  negligence  m  se 
to  thus  leave  the  car,  and  that  in  the  absence  of  circumstances 
requiring  it,  the  court  below  had  erred  in  not  charging  it  to 
have  been  negligence  in  law. 

The  court  in  that  case  say:  "  It  was  not  negligence  on  the  part 
of  the  company  that  they  did  not  by  force  or  barriers  prevent 
the  parties  from  leaving  at  the  wrong  side.  People  are  not  to 
be  treated  as  cattle;  they  are  to  be  presumed  to  act  reasonably 
in  all  given  contingencies,  and  the  company  had  no  reason  to 
expect  anything  else  in  this  case."'  Thus  the  case  of  The  New 
Jersey  E.  E.  Oo.  v.  Kennard  is  no  longer  authority. 

The  case  cited  from  13  New  York,  of  Hegemau  v.  The  West- 
ern Eailroad  Company,  was  for  an  injury  to  a  passenger  occa- 
sioned by  the  breaking  of  an  axle  of  one  of  the  cars,  owing  to  an 
alleged  latent  defect  in  the  iron  thereof,  which  could  not  be  dis- 
covered from  external  appearances.  It  was  contended  by  the 
plaintiff  at  the  trial,  that  external  examination  was  not  suffi- 
cient, nor  was  the  good  reputation  of  the  manufacturers,  to 
exonerate  the  defendant,  if  there  were  other  known  means  or 
tests,  used  by  others,  of  detecting  sucli  internal  defect,  and 
these  means  were  not  resorted  to.  The  court  held  that  such  is 
the  law;  and  that  the  existence  thereof,  and  also  the  question 
as  to  whether  resorted  to  by  defendant,  and  whether  the  break- 
age and  injury  resulted  from  such  defect,  were  questions  for  the 
jury  to  decide.  The  court  say,  GAEDmEK,  0.  J.:  "  It  was  said 
that  carriers  of  passengers  are  not  insurers.  This  is  true.  That 
they  were  not  required  to  become  smelters  of  iron,  or  manufact- 
urers of  cars,  in  the  prosecution  of  their  business.  This  also 
must  be  conceded.  What  the  law  does  require  is,  that  they  shall 
furnish  a  sufficient  car  to  secure  the  safety  of  their  passengers, 
by  the  exercise  of  the  '  utmost  care  and  skill  in  its  preparation.' 
They  may  construct  it  themselves,  or  avail  themselves  of  the 
services  of  others;  but  in  either  case,  they  engage  that  all  that 
well  directed  skill  can  do  has  been  done  for  the  accomplishment 
of  this  object.    A  good  reputation  upon  the  part  of  the  builder 

'  Penn.  R.  R.  Co.  v.  Zebe  and  wife,      33  Penn.  St.  (9  Casey),  318. 
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is  very  well  in  itself,  but  ought  not  to  be  accepted  by  the  public,, 
or  the  law^  as  a  substitute  for  a.  good  vehicle.  What  is  demand-, 
ed,  and  what  is  undertaken  by  the  corporation,  is  not  merely 
tha,t  the  manufacturer  had  the  requisite  ca,paoity,  but  that  it  was 
skillfully  exercised  in  the  particular  instance," ' 

That  court  in  the  sanie  case,  in  further;  illustration  of  the  rule, 
say:  "  It  is  perfectly  understood  that  latent  defects  may  exist  un- 
discoverable  by  the  most, vigilant  examination,  when  the  fabric 
is  completed,  from  which  the  most  serious  accidents,  have  and 
may  occur.  It  is  also  well  known,  as  the  evidence  in  this  suit; 
tended  to  prove,  and  the  jury  have  found,  that  a  simple  test  (th^fc 
of  bending  the  iron  after  the  axle;  was  formed  and  before  it  was,, 
conn.ected  with  the  wheel)  existed,  by  which  it  could  be!  detected,, 
This  should  have  been  known  and  applied,  by  men  "  possessing 
skill  in  that  particular  business."  It  was  not  known,  or  if  known, 
was  not  applied  by  these  manufacturers.  It  was  not  used  by 
the  defendant,  nor  did  they  inquire  whether  it;  had  been  used 
by  the  builders.  They  relied  upon  an  external  examination, 
which  they  were  bound  to  know  would  not,  however  faithfully 
prosecuted,  guard  their  passengers  against  the  danger  ai^ising 
from  concealed  defects  in  the  iron  of  axles,  or  in  the  manufact- 
ure of  thera.  For  this  omission  of  du.ty,  or  want  of  skill,  the 
learned  judge  held  and  I  think  correctly,  that  they  were  lia- 
ble."'' 

The  terms  here  used,  however,  by  the  learned  judge,  "  that 
they  (the  company)  shall  furnish  a  sufficient  car  to  secure  the 
safety  of  their  passengers,  by  the  exercise  of  the  utmost  care  and 
skill  in  its  preparation,"  is  not  to  be  understood,  as  meaning  that 
the  care  must,  at  all  events,  be  actually  sufficient  to  that  pur- 
pose, but  that  it  must  be  as  much  so  as  it  can  be  made  to  be  by 
the  exercise  of  the  utmost  care  and  skill  in  its  preparation ;  that 
if  there  be  known  tests  for  the  detection  of  secret  defects,  they 
must  be  used,  or  else  liability  wiU  result  from  omission  to  do  so, 
whether  such  omission  be  that  of  the  company,  or  of  the  manu- 
facturers from  whom  the  vehicle  is  proQured;    and  that  even 

'  13  N.  T.  26.    And  to  the  same  R.  R.  Co.,  58  N.  T.  126,  7  Am.  Ry. 

point,  see  Sullivan  v.  The  Phila.  &  Rep.  25. 

Reading  R.  R.  Co.,  30  Penn.  St.  (6  ns  N.  Y.  26,  27. 
Casey),  284;  Carroll  v.  Staten  Island 


OOMMOK   CAEEIEES   OF   PA8SENGEES.  953; 

the  good  name  of  the  letter  may  not  alone  l^e  relied  on  by  th& 
company  for  the  sufficiency  of  the  machinery. 

2.  But.  not  to  the  highest,  degree  of  caiej  which  the  human 
mind  can  attain  to. — But  this  rule  of  greatest  possible  care  is 
not  to  be  understood  as  requiring  the;  utmost  degree  of  care 
which  the  human  mind  can  attain  to,,  or  is  capable  of  inventing. 
Such  application  of  it, would  involve  such  an  expenditure  as 
would  tend  to  prevent  all  persons  of  ordinary  prudence  from  en- 
gaging in  the  business;  It  simply  means  the  greatest  degree  of 
care  that  is  consistent  with  that  particular  mode  of  tran&porta^ 
tiou.  It  does  not.  contemplate  such,  a  measure  of  care  as  will 
render  it  practically  impossible  to  continue  the  railroad  trans- 
portation, of  passengers.' 

The  rule  that  railroad,  companies  are  bound  to  furnish  safe 
materials  and  structures,  and  miist  keep  them  in  repair,  extendi, 
as  well  to  bridges  of  the  company  as  to  any  other  part  of  the; 
road  and  its  appurtenances,''  To  effect  this  they  must  do  all  that 
human  foresight,  care  and  vigilance  can  reasonably  do,  consist' 
ent  with  the  mode  of  conveyance  and  practical  operation  of 
their  roads — must  put  them  in  that  condition,  and  keep  theni  so. 
This  is  du.e  as  well  to  the  public  as  to  the  servants  of  the  com- 
pany; and  the  latter,  entering  into  the  service  of  the  companyj 
and,  the  public,  entering  on  the  road  as  passengers,  have  a  tight, 
to  presume  that  this  has  been  done.' 

They  must  employ  competent,  skillful,  prudent  and  sober- 
men,  and  see  that  all,  things  are  in  proper  repair  and  safe  condi- 
tion, and  provide  proper  appliances,  well  constructed  by  skillful 
workmen,  and  subject  the  same  to  proper  testa  from  time  to 
time,  more  especially  bridges;*  but  having  done  so,  then  they 
are  by  no  means  insurers  of  human  life,  and  are  not  accountable. 

'Taylor  ».  The  Grand  Trunk  Ry.  461.     But    deficient   appliances  will 

Co.,  48  N.  H.  304;  S.  C.  2  Am.  R.  not  be  a  ground  of  recovery  by  an 

229;  Taller  v.  Talbot,  23  lU.  357;  Meier  employe  for  injury  resulting  from  his 

V.  Penn.  R.  R.  Co.,  64  Penn.  St.  225.  own  rashness,  by  which  he  materially 

''Toledo,  Peoria  &. Warsaw  Ry.  Co.  contributes  to  the  accident,  as,  for  in- 

*.  Conroy,  68  111,  560;  Chi.  &  N.  W..  stance,  running  an  engine  at  a  reck- 

Ry.  COi  V.  Taylor  et  al.,  adm'r,  69  111.  less  rate  of  speed:  HI.  Cent.   R.  R. 

461.  Co.  t).  Patterson,  69  111.  650. 

"  Toledo,  Peoria  &  "Warsaw  Ry.  Co.  *  Toledo,  Peoria  and  Warsaw  Ry. 

V.  Conroy,  68  111,  560;  Chi.  &  N.  W.  Co,  v.  Conroy,  68  111.  560. 
Ry.  Co.  V.  Taylor  et  al,  adm'r,  69  111. 
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for  ^e  result  of  latent  defects  which  the  usual  and  well  recog- 
nized tests  of  science  and  art  fail  to  detect.  Nor  are  they  liftble 
for  accidents  which  skill  and  experience  are  unable  to  foresee 
and  avoid.' 

The  contract  for  transportation  of  a  passenger  implies  on  his 
part  compliance  with  all  the  reasonable  rules  and  regulations 
for  entering,  occupying  and  leaving  the  cars.  If  injury  occurs 
to  him  by  reason  of  his  disregard  thereof,  the  company  are  not 
liable  in  damages,  although  its  servants  by  negligence  contrib- 
uted to  causing  the  injury.''  On  the  part  of  the  company,  the 
contract  implies  that  it  is  provided  with  staunch  and  road- 
worthy  cars,  and  a  safe  and  suflRcient  railroad — that  is,  as  much 
so  as  the  utmost  foresight  and  icare  can  make  them;  that  proper 
means  have  been  taken  beforehand  to  guard  against  every  appa- 
rent danger;  and  that  the  servants  in  charge  are  sober  and  com- 
petent men.'  And  if  in  the  performance  of  such  contract  a 
passenger  be  injured,  without  his  own  fault,  the  law  raises, 
prima  facie,  the  presumption  of  negligence  against  the  com- 
pany, and  throws  upon  it  the  onus  of  showing  that  it  did  not 
exist*  This  legal  presumption  is  repelled  by  proving  that  the 
injury  resulted  from  inevitable  accident,  or  the  act  of  God,  or 
that  it  proceeded  from  something  against  which  human  fore- 
sight and  prudence  could  not  provide;^  but  whatever  these  can 
do  for  the  safety  of  the  passenger,  the  law  requires  the  companv 
transporting  him  to  do.° 

3.  The  degree  of  care  required  is  not  to  be  measured  by  the 
ability  of  the  company. — The  standard  of' care  and  diligence, 
however,  is  not  dependent  upon  the  pecuniary  ability  of  the  par- 
ticular road  or  roads  involved,  from  time  to  time,  in  the  question 
of  its  just  exercise,  but  is  a  standard  alike  for  all,  irrespective  of 
their  pecuniary  condition;  and  an  instruction  to  the  jury  makinw 
the  degree  of  care  required  dependent  on  the  means  of  the  road 
involved  in  the  action  will  be  error.     Such  a  rule  would  cause  the 

'  Toledo,  Peoria  &  Warsaw  Ry.  .Co.  «  Sullivan  v.  The  Phila.  &  Reading 

V.  Conroy,  68  111.  560.  R.  R.  Co.,  30  Penn.  St.  234. 

2 Sullivan  V.  The  Phila.  &  Reading  'Sullivan  v.  The  Phila.  &  Reading 

R.  R.  Co.,  30  Penn.  St.  (6  Casey),  234.  R.  R.  Co.,  30 Penn.  St.  (6  Casev),  234. 

» SuUivan  v.  The  Phila.  &  Reading  « Sullivan  v.  The  Phila.  &   Reading 

R.  R.  Co.,  30  Penn.  St.  (6  Casey),  R.  R.Co.,  30  Penn.  St.  (6  Casey),  234. 
2o4i 
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measure  of  care  and  diligence  required  to  fluctuate  with  the  per 
cuniary  ability  or  changes  in  the  revenue  of  roads.  Therefore  a 
charge  that  "  defendants  must  use  such  degree  of  care  as  is  prac- 
ticable, short  of  incurring  an  expense  which  would  render  it  al- 
together impossible  to  continue  the  business,"  is  error,  for  which 
judgment  will  be  reversed.* 

4.  Not  insurers  of  human  life,  nor  liable  for  inevitable  acci- 
dent.— Kailroad  companies  are  not  insurers  of  the  lives  or  per- 
sons of  passengers,  nor  liable  for  injuries  occasioned  to  them  by 
inevitable  accident.  The  principles  governing  common  carriers 
of  goods  do  not  apply  to  the  carriage  of  passengers.  Tiie  mat- 
ter of  mere  accident  is  a  risk  that  the  traveler  himself  necessa- 
rily assumes.^  By  the  term  mere  accident,  we  necessarily  mean 
an  inevitable  occurrence,  not  to  be  foreseen  and  prevented  by 
vigilance,  care  and  attention,  and  not  occasioned  or  contributed 
to,  in  any  manner,  by  the  act  or  omission  of  the  company,  its 
agents,  employes  or  servants.' 

5.  They  are  bound  to  carry  all  suitable  persons  vrho  pay. — 
As  common  carriers  of  persons,  railroad  companies  are  ordina- 
rily bound  to  carry,  according  to  their  reasonable  rules  and  reg- 
ulations, and  in  accordance  with  their  regular  time  cards,  all  per- 

1  Taylor  v.  Grand  Trunk  R.  R.  Co.,  sas  Paciflc  Ry.  Co.  v.  Miller,  2  Col. 
48  N.  H.  304.  442,  20  Am.  Ry.  Rep.  245;  Atchison 

2  Camden  &  Atnboy  R.  R.  &  Trans-  &  Neb.  R.  R.  Co.  v.  Flinn,  24  Kans. 
portation  Co.  v.  Burke,  13  Wend.  611;  627;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas. 
S.  C.  2  Am.  R.  W.  Cas.  399;  McPad-  240.  A  contrary  doctrine  is  holdenin 
den  V.  The  New  York  Cent.  R.  R.  some  cases,  as  in  Alden  v.  The  New 
Co?,  44  N.  Y.  478;  S.  C.  4  Am.  R.  York  Cent.  R.  R.  Co.,  26  N.  Y.  102, 
705;  Cleveland,  Painesville  &  Ashta-  where  it  is  said  the  company  is  abso- 
bula  R.  R.  Co.  v.  Curran,  19  Ohio  St.  lutely  bound  to  provide  road-worthy 
1;  S.  C.  2  Am.  R.  362,  365;  Angell  vehicles,  or  bound  to  absolute  perfeo- 
on  Carriers,  sees.  521,  522;  Laing  ».  tion  therein,  and  was  therefore  liable 
Colder  and  another,  8  Penn.  SJ.  479;  for  an  injury  occasioned  by  a  crack  in 
3.  C.  2  Am.  R.  W.  Cas.  378;  Meier  v.  the  axle  of  the  car,  although  the 
The  Penn.  R.  R.  Co.,  64  Penn.  St.  defect  could  not  have  been  discovered 
225;  Boyce  v.  Anderson,  2  Pet  150;  2  by  any  practicable  mode  of  examin- 
Kent,  600  (2d  ed.);  Knight  v.  The  ing  the  same;  but  such  is  not  the  cur- 
Portland,  Saco  &  Portsmouth  R.  R.  rent  of  authorities,  either  in  England 
Co.,  56  Maine,  234;  Sawyer  and  others  or  America:  McPadden  v.  N.  Y.  Cent. 
V.  Hannibal  &  St.  Joe  R.  R.  Co.,  37  R.  R.  Co.,  44  N.  Y.  478. 

Mo.  240;  Huelsenkamp  v.  Citizens'  R.  '  Carroll  v.  Staten  Island  R.  R.  Co., 

W.  Co.,  37  Mo.  537;  Jeffersonville  R.      58  N.  Y.  126,  7  Am.  Ry.  Rep.  25. 
R.  Co.  V.  Hendricks,  26  Ind.  228;  Kan- 
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sons  who  apply  to  be  carried,  and  are  ready  to  pay,  and  do  pay, 
the  usual  fare  when  required,  on  such  of  their  ordinary  passen- 
ger trains  as  are  used  to  stop  at  the  stations  to  which  such  per- 
sons are  bound' — except  persons  of  such  unsuitable  condition, 
character,  conduct,  habits  or  purpose,  hereinafter  mentioned,  as 
may  excuse  the  company  from  receiving  or  retaining  them  in 
their  cars,  or  may  msike  it  a  duty  to  other  passengers  to  expel 
them  therefrom. 

The  holder  of  an  ordinary  passenger  ticket  for  passage  on  a 
Taih-oad  to  a  given  place,  with  nothingon  such  ticket  limiting 
its  use  to  any  particular  train  or  trains,  is  entitled  to  a  passage 
by  virtue  thereof  on  any  regular  train  of  the  company  upon 
such  rond  which  is  bound  for  the  place  of  destination  mentioned 
on  'the  ticket,  notwithstanding  a  regulation  of  the  company, 
'which  is  unknown  to  such  holder  of  the  ticket,  confining  its  use 
to  a  particular  portion  of  the  trains  passing  over  the  road. 
Thus,  where  a  portion  of  the  daily  trains  of  a  company  con- 
nected, atthe  place  of  railroad  terminations,  with  packet  lines  of 
water  transportation  of  the  company,  by  close  connection,  to  a 
point  still  beyond,  and  by  a  regulation  of  the  company -passen- 
gers bound  for  such  last  mentioned  point  were  required  to  travel 
on  the  trains  thus  connecting  with  the  boats,  the  purchaser  of  a 
ticket  to  such  point  may  not  be  forced  to  wait  for  and  proceed 
upon  a  train  making  such  connection,  if  he  buys  the  ticket  with- 
out knowledge  of  the  Company's  regulation  in  that  respect,  and 
no  indication  thereof  is  to  be  found  tipon  the  ticket." 

6.  They  may  refuse  to  carry  certain  perscns,  or  may  expel 
them  from  the  cars. — Railroad  companies,  as  carriers  of  persons, 
are  not  bound  to  receive  for  carriage,  or  to  carry,  persons  whose 
purpose  whilst  traveling  on  the  cars  is  to  interfere  with  or  injure 
the  business  and  lawful  profits  of  the  company;'  nor  persons 
who  are  of  known  and  notoriously  baid.  Or  even  justly  suspicions, 
character;*  or  persons  offensively  gross  and  immoral  in  their 

'Aagell  on  Law  of  Carriers,  sees.  PaxjketCo.,3'7  la.  145,  Slm.Ry.  Rep. 

•524,  525;  Beekman  v.  The  Saratoga  &  101. 

Schenectady  R.  R.  Co.,  3  Paige,  45;         ^Maro^ey  v.  Old  Colony  &  Newport 

S.  C.  2  Am.  R.  W.  Cas.  503;  Cheney  Ry.  Co.,  106  Mass.  153. 
V.  The  Boston  &  Maine  R.  R.  Co.,  11         »Jencks  v.  Coleman,  2Sumn  C  0 

Met.  121;  Westchester  &  Philadel-  R.  221. 

phia  R.'R.  Co.  V.  Miles,  55  Pen n.  St.         « Jenoks  v.  Coleman,  2  Sumn.  C.  C. 

209;    Coger  v.   Northwestern  Union  R.  221. 
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Conduct,  habits  or  behavior;  nor  so  intoxicated  as  to  be  offen- 
sive;* nor  such  as  wi-ll^not  conform  to  the  reiasonable  rules  and 
regulations  of  the  company  in  respect  to  the  carriage  Of  passen- 
gers, they  being  iriforined  thereof,  or  otherwise  having  knowl- 
edge of  the  same;"  nor  such  as  refuse  to  pay  their  fare,  or  to  ]n-o- 
cure  tickets  before  entering  the  train.*  Moreover,  such  objection- 
able persons,  for  tlie  objections  aforesaid,  may  not  only  be  refused 
admission  into  thecars'of  the  company,  if  their  objectionable 
condilct,  purpose,  character  or  intention  be  known  previous  to 
such  admission,  but  having  been  received  thereon,  maybe  ex- 
pelled therefrotii  on  rendering  themselves  openly  obnoxious  to 
any  of  said  objections;  the  ofKcer  in  charge  tising  no  moi-e  forde 
or  offeufiiveness  than  beeomeS  necessary  to  ^effect  such  expul- 
sion.* 


■  Jencks  ».  Coleman,  2  Sumn.  C.  C. 
R.,  221;  Pittsburg,  Cincinnati  &  St. 
Louis  Ry.  Co. '».  Vandyne,  57  Ind.  576, 
il8  Am.  Ry.'Rep.  454.  But  if  the  in- 
toxieation  be  but '  slight,  not' affecting 
the  conduct  of  the  passengfer,  the  rail- 
road company  will  not  be  justified  in 
refusing  to  receive  and  carry  him:  P., 
C.  &  St.  L.  Ry.  Co.  ■».  Vanllyne,  supra. 
And  see  Brown  v.  Memphis  &  Charles- 
ton Ry.  Co.,1  Am.&Bhg.R.  R.Cas. 
247  (U.S.  Cir.  Ct.  Westh.Dist.Tenh., 
Apr.  25,  1881).  limiting  the  general 
language  of  Jencks  v.  Coleman,  supra. 
In  this  case  it  is  said  that  although  a 
female  passenger,  whose  reputation  is 
so  notoriously  bad  as  to  fui^nish 
grounds  to  believe  her  conduct  will  be 
Offensive,  or  whose  demeanor  at  the 
time  is  offensive,  may  properly  be  re- 
moved, yet  for  unchastity  not  affecting 
her  conduct,  and  furnishing  no  reason- 
able ground  of  apprehension  that  she 
will  misbenave,  she  can  not  be  re- 
moved. 

^  Jencks  v.  Coleman,  2  Sumn.  C.  C. 
R.,  221;  State  t).  Chovin,  7  lowaj  204; 
Crocker  v.  New  London,  Williman- 
tic  &  Palmer  R.  R.  Co.,  24  Conn. 
249. 

s  State  t'.Chovin,  7  Iowa,  204;  Crock- 


er V.  New  London,  Willimantic  & 
Palmer  R.  R.  Co.,  24  Conn.  249;  P., 
C.  &  St.  L.  Ry.  Co.  V.  Vandyne,  su- 
■pra.  NOr  one  whohas  purchased  his 
ticket,  though  innocently,  With  coun- 
terfeit money:  Memphis  &  Charles- 
ton R.  R.  Co.  V.  Chastine,  54  Miss.  50.3, 
17  Am.  Ry.  Rep.  430.  Any  per- 
son ttiay  purchase  a  land  exploring 
ticket,  even  a  resident  of  the  state  to 
which  the  excursion  is  conducted,  pro- 
vided no  misrepresentations  are  used 
to  obtain  it;  but  if  liinited  by  its 
terms  to  the  purchaser's  use,  no  other 
can  use  it;  Gregory  v.  Burlington  ifc 
Mo.  River  R.  R.Co.,  10  Neb.  250;  S. 
C.  1  Am.  &  Eng.  R.  R.  Cas.  270.  Pos- 
session of  the  ticket  is  prima  facie  ev- 
idence of  ownership:  Ibtd.  Even  if 
the  ticket  be  obtained  by  false  repre- 
sentations, the  coiitract  is  only  voida- 
ble, not  void,  and  the  company  could 
not  retain  the  excess  over  regular  fare 
and  eject  the  passenger:  Ihid. 

*  State  "V.  Chovin,  7  Iowa,  204; 
Stone  ».  Chicago  &  N.'W.  Ry.  Co., 
47  la.  82,  17  Im.  Ry.  Rep.  461; 
Crocker  v.  New  London,  Willimantic 
&  Palmer  R.  R.  Co.,  24  Conn.  249;.. 
Murphy  v.  Union  Ry  Co.,  118  Mass. 
228,  '9  'Am.  Ry.  Rep.  "^82;  New  Or- 
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Passengers  ai-e  entitled  to  civil  treatment  frona  conductors,  on 
the  one  hand,  and  on  the  other  are  bound  to  obey  the  lawful  re- 
quirements, rules  and  regulations'  in  reference  to  persons  being 
carried  on  the  trains,  for  the  comfort  not  only  of  other  passen- 
gers, but  for  the  safety  of  the  trains;  and  if  rebellious  in  that  re- 
spect, or  personally  offensive  in  resisting  such  rules  and  vio- 
lating good  order,  by  act,  or  by  violent,  or  profane,  or  obscene 
language,  unsuitable  to  the  presence  of  ladies  and  gentlemen 
upon  the  train,  they  may  be  ejected  by  using  no  more  force 
than  is  reasonably  necessai-y  to  that  end.' 

The  more  general  rule  is,  that  passengers  upon  a  railroad  train 
without  tickets,  who  decline  to  pay  their  fare,  may  be  put  off  the 
.  train  by  the  conductor,  he  using  no  more  force  than  is  necessary 
to  effect  their  removal,  in  case  of  their  refusal  to  leave." 
]!for  is  the  conductor  bound  to  proceed  to  a  station  before  doing' 
so,  but  he  may  stop  the  train  between  stations,  and  there  put 
such  passengers  off.  To  require  them  to  be  carried  to  the  sta- 
tion would  impose  on  the  company  the  carriage  of  them  for 
nothing;  and  so  on,  upon  the  next  train  coming  along,  from 
train  to  train,  and  from  station  to  station,  to  their  journey's 
end.' 

The  force  to  be  used  on  such  occasions  is  that  only  which  is 

leans,  St.  Louis  &  Chicago  R.  R.  Co.  Stone  v.  C.  &  N.  W.  Ry.  Co.,  supra, 
V.  Burke,  53  Miss.  200,  9  Am.  Ry.  Rep.  announces  a  different  doctrine,  hold- 
808;  M.  &  C.  R.  R.  Co.  v.  Chastine,  ing  that  by  the  refusal  of  a  passenger 
supra.  And  the  company  will  be  lia-  to  pay  his  fare,  he  deprives  himself  of 
ble,  if  they  fail  to  eject  such  persons,  the  right  to  courteous  treatment,  and 
for  injury  inflicted  by  them  on  other  can  not  complain  of  the  misconduct  of 
passengers:  New  Orleans.  St.  L.  &  C.  employes  of  the  company.  This  case, 
R.  R.  Co.  V.  Burke,  supra.  And  a  however,  was  one  of  contract  for  fail- 
person  thus  ejected  for  non-pay-  ure  to  carry.  In  cases  of  tort,  they 
ment  of  fare,  who  afterwards  re-enters  say,  the  contrary  rule  prevails, 
the  train,  must  pay  his  fare  from  the  ^McClure  v.  The  Phila.,  Wilming- 
station  where  he  first  entered  the  ton  &  Baltimore  R.  R.  Co.,  34  Md. 
train,  and  not  merely  from  the  point  532;  S.  C.  6  Am.  R.  345;  State  v.  Cho- 
where  he  was  ejected,  otherwise  he  vin,  7  Iowa,  204;  Crocker.*.  New  Lon- 
may  be  again  expelled  from  the  train:  don,  Willimantic  &  Palmer  R.  R.  Co., 
Stone  V.  C.  &  N.  W.  Ry.  Co.,  supra.  24  Conn.  249;  Downs  v.  N.  York  &  n! 
And  the  question  of  his  good  intent  Haven  R.  R.  Co.,  36  Conn.  287. 
or  purpose  will  not  aid  him:  Ibid.  s McClure  v.  The  Phila.,  Wiiming- 
1  Chi.  &  N.  W.  Ry.  Co.  v.  Williams,  ton  &  Baltimore  R.  R.  Co.,  34  Md 
65  111.  185;  Chi.,  B.  &  Q.  R.  R.  Co.  632;  State  e.  Chovin,  7  Iowa  204 
V.  Griffin,  68  111.  499.    The  case  of 
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necessary,  and  no  more.'  N'bthing  should  be  done,  or  even  sAM, 
for  the  mere  purpose  of  showing  authority,  or  gratifying  the 
pride  of  authority  or  feelings  of  the  oflficer,  who,  on  the  contrary, 
should  not  allow  himself  to  become  excited  unnecessarily  on  the 
subject,  but  should  meet  it  coolly,  and  as  a  mere  matter  of  duty." 
The  passenger  should  first  bo  informed  of  the  occasion  and 
necessity  for  leaving,  and  the  train  brought  to  a  standstill  to  en- 
able him  safely  to  do  so.  He  should  then  be  civilly  requested 
to  leave,  and  if  he  refuses,  the  conductor  should  then  lay  his 
hands  on  him  gently  and  request  him  to  leave;  if  he  still  refuse, 
the  officer  may  then  use  force,  and  if  resisted  by  using  blows, 
should  call  to  his  assistance  a  sufficient  number  of  those  em- 
ployed in  running  the  train  to  effect  the  removal.' 

But  it  is  holden  that,  in  a  suit  which  involves  the  readiness 
of  a  party  to  pay  the  fare  of  a  railroad,  that  a  formal  and  strictly 
legal  tender  thereof  should  be  alleged  in  the  pleadings.*  If  ready 
and  willing  to  pay,  and  the  party  offers  to  pay  the  same  when  it 
is  demanded  by  the  conductor,  then  he  has  a  right  to  be  carried, 
if  there  be  no  other  objection,  and  there  be  room  in  the  cars.* 
Tliis  results  from  the  nature  of  the  duty  of  the  company, 
which  is  to  receive  and  carry  all  persons  as  passengers  wishing 
to  become  such,  provided  they  in  good  faith  offer  to  pay  the 
usual  fare.* 

Some  authorities  maintain  that  the  refractory  or  delinquent 
passenger  is  to  be  carried  to  the  next  station,  and  under  no  cir- 
cumstances, for  mere  non-payment  of  fare,  is  to  be  put  off"  be- 
tween stations;'  but  such  is  not  believed  to  be  the  correct  rule 
except  where  required  by  statute.  In  case,  however,  the  passen- 
ger be  sick,  or  aged,  or  lame,  or  a  child  or  a  delicate  woman,  the 
expulsion  should  never  be  elsewhere  than  at  a  regular  station. 
It  is  laid  down  as  a  rule  of  law  that  sick  or  aged  persons,  del- 
icate women,  persons  lame  or  infirm,  and  children,  are  entitled 
to  more  care  and  attention,  and,  we  would  add,  more  tolerance 

'  McClure  v.  Phila.,  Wilmington  &  of  California,  34  Cal.  616. 

Baltimore  R.  E.  Co.,  34  Md.  532;  S.  ^Tarbell  v.  Cent,  Paci8c  R.  R.  Co. 

C.  6  Am.  R.  345;    Shedd  v.  Troy  &  of  California,  34  Cal.  616. 

Boston  R.  R.  Co.,  40  Vt.  88.  ^TarlDell  ii.  Cent.  Pacific  R.  R.  Co. 

2  Crocker  v.  New  London,  Williman-  of  California,  34  Cal.  616. 

tic  &  Palmer  R.  R.  Co.,  24  Conn.  249.  '  It  is  so  in  Illinois  by  statute:  Chi. 

8  iiiici.  &  Alton  R.  R.  Co.  v.  Flagg,  43  111. 

'Tarbell  v.   Cent.  Pacific  R.  R.  Co.  364. 
61 
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and  kindness,, from  the  company's  servants,  than  persons  ofvgood 
health,  and  laboring  under  no  disabilities  or  infirmities.' 

The  company  may  discriminate,  as  to  the  price  of  carriage  of 
passengers,  between  those  who  pay  upon  the  train  and  those  who 
purchase  tickets  before  embarking;  and  may  therefore  exact. a 
larger  sum  for  passage  from  tlie  former  than  the  price  of  tickets 
at  the  station.  Moreover,  when  entitled  to  such  enlarged  sum, 
if  payment  thereof  be  not  made,  and  the  passenger  has  no  ticket, 
the  conductor  may  remove  snch  passenger  from  the  train,  by 
using  no  more  force  for  such  purpose  than  is  necessary,  and  re- 
sorting to  no  unnecessary  harshness.^ 

In  the  case  of  Crocker  v.  The  New  London,  Willimantie  & 
Palmer  E.  R.  Co.,  above  cited,  the  rule  is  asserted  that  the  case 
is  not  different  if  the  office  was  closed,  and  the  passenger  could 
not  procure  a  ticket;  that  railroad  companies  are  not  bound  to 
keep  open  an  office  to  sell  tickets,  or  bound  to  sell  tickets  at  all, 
for  tliat  matter,  and  though  willing  to  carry  for  less  on  a  ticket 
than  for  cash  paid  on  the  car,  yet  no  obligation  rests  on  them  to 
afford  at  all  times  convenience  to  buy  them;  that  the  offer  to  sell 
tickets,  contained  in  posted  notices,  is  not  a  continuous  one  any 
longer  than  the  office  is  open  for  their  sale,  and  does  not  amount 
to  a  contract  until  accepted  by  the  other  party;  and  that  a  mere 
desire  or  willingness  to  accept,  fixes  no  liability  on  the  company. 
Bat  in  a  more  numerous  class  of  cases  it  is  held  that,  to  enti- 
tle the  company  to  charge,  and  the  conductor  to  exact,  such  in- 
creased rate  of  passage  by  reason  of  the  passenger  not  having 
procured  a  ticket  before  embarking,  and  to  authorize  the  expul- 
sion of  a  passenger  from  the  cars  for  refusing  to  pay  such  en- 
larged price,  the  company  must  in  good  faith  afford  to  passen- 
gers a  reasonable  and  proper  opportunity  to  avail  themselves  of 
the  advantage  by  purchasing  tickets,  and  thereby  avoid  the  dis- 
advantages of  such  discrimination.' 

1  Sheridan  v.  The  Brooklyn  City  &  'Du  Laurans  v.  The  St.  Paul  &  Pa- 
Newtown  R.  R.  Co.,  36  N.  Y.  (9  Tif-  cifio  R.  R.  Co.,  15  Minn.  49;  S.  C.  2 
*^°y>'  39.  Am.  R.  104;  Chi.,  Burlington  &  Quin- 

2  Du  Laurans  v.  St.  Paul  &  Pacific  cy  R.  R.  Co.  v.  Parks,  18  111.  464-  St 
R.  R.  Co.,  15  Minn.  49;  S.  C.  2  Am.  Louis,  Alton  &  Chi.  R.  R.  Co.  v.  Dal- 
R.  102;  The  State  v.  Chovin,  7  Iowa,  by,  19  111.  364;  Jeffersonville  R.  R.  Co. 
204;  Crocker  v.  New  London,  Willi-  v.  Rogers,  28  Ind.  3;  Evans  v.  Mem- 
mantic  &  Palmer  R.  R.  Co.,  24  Conn,  phis  &  Charleston  R.  R.  Co.,  56  Ala. 
249-  246, 18  Am.  Ry.  Rep.  850. 
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If  a  passenger  tender  to  a  conductor  a  less  sum  than  the  actual 
rate  of  fare  to  a  particular  place,  in  good  faith,  and  intending  it 
as  fare  for  that  station,  and  the  same  be  received  by  the  con- 
ductor, he  knowing  at  the  time  the  purpose  for  which  it  is  ten- 
dered, such  conductor  majr  not  retain  the  amount  and  still  refuse 
to  carry  the  passenger  to  the  indicated  point.  If  he  will  put  the 
passenger  oif  at  au  earlier  station,  or  other  place  than  that  of  his-- 
destination,  he  must  return  the  amount  received,  and  place  the 
passenger  in  the  position,  in  that  respect,  in  which  he  was  be- 
fore payment  of  the  money.  He  may  not  be  set  down  at  some 
intermediate  station  corresponding  in  distance  to  the  amount  so 
paid,  and  the  conductor,  for  passage  thus  far,  retain  the  passage  . 
money.' 

And  so  in  regard  to  a  person  traveling  on  a  commutation 
ticket;  a  condition  annexed  to  such  ticket,  that  to  enable  the 
holder  to  have  its  benefits,  he  should  exhibit  it  to  the  conductor 
on  every  trip,  or  else,  if  not  shown  when  requested,  should  pay 
the  regular  fare  for  such  trip,  is  a  reasonable  one,  and  on  not 
complying  with  it  when  requested  by  the  conductor,  a  passenger 
becomes  liable,  as  other  passengers,  to  pay  the  ordinary  fare,  and 
on  refusal  to  do  so  may  be  put  off  the  cars  by  such  conductor; 
and  if  no  unlawful  means  or  acts  be  resorted  to  in  expelling  him, 
no  action  will  lie  for  such  expulsion.'' 

*The  ruling  in  Michigan  is,  that  at  common  law  the  company 

'  Du  Laurans  v.  St.  Paul  &  Pacific  Kansas  City  &  Northern  Ry.  Co.,  64 

R.  R.  Co.,  15  Minn.  49;   S.  C.  2  Am.  Mo.  464, 17  Am.  Ry.  Rep.  220.  Where 

R.  102.  the  plaintiff  bought  a  season  ticket, 

'  Downs  V.  N.  Y.  &  New  Haven  R.  good  for  one  month,  and  left  a  deposit 
R.  Co.,  36  Conn.  287;  S.  C.  4  Am.  R.  with  the  company,  agreeing  to  be 
77.  And  see  Crawford  v.  Cincinnati,  bound  by  certain  conditions,  among 
Hamilton  &  Dayton  R.  R.  Co.,  26  others  that  the  ticket  was  to  be  de- 
Ohio  St.  580,  13  Am.  Ry.  Rep.  387.  A  livered  up  the  day  after  its  expiration, 
thousand-mile  ticket,  good  only  be-  and  that  on  failure  so  to  do  the  deposit 
tween  certain  dates,  will  not  be  avail-  was  to  be  'forfeited;  it  was  held  the 
able  after  those  dates,  even  though  its  performance  of  the  conditions  was  a 
use  had  been  permitted  for  a  time  condition  precedent  to  the  return  of 
after  its  expiration:  Sherman  v.  Chi-  the  deposit,  and  the  ticket  not  being 
cago  &  Northwestern  Ry.  Co.,  40  la.  delivered  up  until  a  few  days  after  its 
45,  8  Am.  Ry.  Rep.  410.  And  see  expiration,  the  deposit  could  not  be  re- 
Powell  e.  Pittsburg,  Cincinnati  &  St.  covered:  Cooper  «.  London,  Brighton 
Louis  R.  R.  Co.,  25  Ohio  St.  70,  13  &  South  Coast  Ry.  Co.,  Law  Rep.,  4 
Am.  Ry.  Rep.  477;  Lillis  v.  St.  Louis,  Exoh.  Div.  88. 
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are  notreqnired  to  carry  a  passenger,  who  is  wrongfully  aboard 
the  train  as  such,  to  any  particular  place  or  station  before  exer- 
cising the  right  of  expulpion,  bnt.may  put  him  oflP  the  cars  at  any 
place  that  will  not  expose  him  to  pefil,  if  the  same  be  done 
without  any  more  force  than  is  necessary,  and  be  unaccompanied 
by  any  wrong  act'  The  conductor  is  regarded  as  supreme  in 
authority  on  the  train,  as  if  a  captain  on  board  ship,  and  his  acts 
in  the  line  of  his  business  are  the  acts  of  the  company,  for 
which  it  is  liable;  but  not  for  his  acts  of  wantonness  or  malice, 
unconnected  with  the  discharge  of  his  duties.' 

The  rule  of  the  statute,  in  Illinois,  that  for  non-payment  of 
fiare,  or  for  want  of  a  ticket,  passengers  may  only  be  expelled 
from  the  cars  at  regular  stations,"  does  not  apply  to  expulsions 
for  disorderly  conduct,  or  disobedience  of  the  reasonable  rules 
and  regulations  of  the  eompanj'.  The  right  to  expel  for  these  is 
as  at  common  law;'  and  its  exercise  is  a  duty  which  the  company 
owe  not  only  to  themselves,  but  to  the  comfort  and  safety  of  its 
passengers,  as  also  to  the  cause  of  good  order  and  morals. 

7.  Accommodation  and  treatment  of  passengers. — A  railroad 
company,  as  carriers  of  passengers  for  hire,  are  not  only  under 
obligation  to  extend  to  passengers  a  reasonable  degree  of  con- 
venience and  comfort  for  their  approach  to  and  reception  on  to 
tlie  trains,  but  also  to  use  every  reasonable  care  and  precaution 
for  their  safety  whilst  passing  over  the  road.°  Transportation 
by  railway  is  one  of  the  highest  eflForts  of  science  and  art,  and 
imposes  upon  those  employed  in  it  a  degree  of  care  and  circum- 
spection unknown  to  other  modes  of  conveyance.  It  implies 
also  authority  in  the  direction  and  management  thereof.' 

It  is  also  the  duty  of  railroad  companies  to  protect  their  female 

'The  Great  Western  R.  W.  Co.  of  15  N.  Y.  455;    Allender  v.  Chicago, 

Canada  v.  Miller,  19  Mich.  (1  Clarke),  Rock  Inland  &  Pacific  R.  R.  Co.,  43  la. 

^05.  276,  14  Am.  Ry.  Rep.  443j  Central  R. 

2  The  Great  Western  R.  W.  Co.  of  R.  &  Banking  Co.  v.   Perry,  58  Ga. 

Canada  v.  Miller,  19  Mich.  (1  Clarke),  461,  16  Am.  Ry.  Rep.  122.    Whether 

305;  Detroit  Daily  Post  Co.  v.  McAr-  it  is  the  duty  of  employes  to  assist 

thur,  16  Mich.  447.  passengers  getting  on  the  cars  depends 

'  Chi.  &  Alton  R.  R.  Co.  v.  Flagg,  on  circumstances,  and  should  be  left 

43  111-  364.  to  the  jury:  Allender  v.  C,  R.  I.  &  P. 

*  111.  Cent.  R,   R.  Co.  v.  Whitte-  R.  R.  Co.,  supra. 

more,  43  111.  420.                              <  e  Hibbard  v.  N.  T.  &  Erie  R.  R.  Co., 

» Hibbard  v.  N.  Y.  &  Erie  R.  R.  Co.,  15  N.  Y.  455. 


COMMON   CAEEIEES   OF   PASSENGEES.  965 

passengers  from  insult,  or  from  indecent  approaches  or  assaults; 
and  if  a  conductor  is  guilty  of  such  conduct  the  company  is 
liable  in  compensatory  damages.'  And  so  they  are  liable,  in  a 
similar  rule  of  damages,  if  they  fail  to  eject  from  the  cars 
drunken,  disorderly,  or  riotous  persons,  who  assault  or  annoy 
other  passengers." 

"While  it  is  the  duty  of  railroad  companies  to  provide  safe  and 
convenient  means  of  egress  and  ingress  to  and  from  its  cars,  they 
are  not  liable  without  some  proof  of  negligence  in  that  regard. 
And  so  where  a  passenger  fractured  her  knee  cap  in  simply  step- 
ping from  the  lowest  step  of  the  car  platform  to  the  ground, 
without  any  apparent  external  cause,  no  presumption  of  negli- 
gence arises.' 

The  cars  of  the  company  must  not  only  come  to  a  standstill  at 
the  stations,  but  must  so  remain  a  sufficient  length  of  time  in 
which  to  allow  passengers  to  leave  the  cars  in  safety;  and  if 
they  do  not,  and  injury  ensues  by  reason  thereof,  the  injured 
party,  if  not  himself  in  any  manner  contributing  to  the  injury, 
will  be  entitled  to  his  action  for  the  damages  occasioned  there- 
by.* In  some  of  the  states,  however,  as,  for  instance,  in  Illinois 
and  Georgia,  instead  of  contributory  negligence,  the  rule  of  com- 
parative negligence  prevails.  By  this  rule,  the  negligence  of  the 
parties  is  compared  and  weighed,  and  to  hold  the  company  lia- 
ble, its  negligence  must  be  greater  than  that  of  the  plaintiff.^ 

The  case  of  the  Pennsylvania  Railroad  Company  v.  Kilgoi*e, 
32  Pennsylvania  St.  292,  above  cited,  involved  an  injury  to  a 

'  Craker  v.  Chicago  &  Northwestern  Arch  Street  Pass.  R.  W.  Co.  v.  Stut- 

Ry.  Co.,   36  Wis.  657,    9  Am.    Ry.  ler,  54  Penn.  St.  375;  Jeffersonville 

Rep.  118.  R.  R.  Co.  V.  Hendricks,  26  Ind.  228; 

'  New  Orleans,  St.  Louis  &  Chicago  Davis  v.  The  Chicago  &  N.  Western 

R.  R.  Co.  V.  Bui-ke,  53 Miss.  200,  9  Am.  Ry.  Co.,  18  Wis.  175;  ImhofF  «.  Chi- 

Ry. Rep. 308;  Putnam ».  Broadway*  cago  &  Mil.  R.  R.  Co.,  22  Wis.  681; 

Seventh  Ave.  R.  R.  Co.,  55  N.  T.  (10  Howell  v.  St.  Charles  Street  R.  R.  Co., 

Sick.),  108,  113.  22  La.  An.  603;  Western  R.  R.  Co.  v. 

'  Delaware,  Lackawanna  &  Western  Young,  51  Geo.  489;    S.  C.  7  Am.  R. 

R.  R.  Co.  V.  Napheys,  90  Penn.  St.  W.  Reps.  352. 

i:55;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  ^ Chicago  &  N.W.  Ry.  Co.  v.  Simon- 

52.  son,  54  111.  504;  S.  C.  5  Am.  R.  155; 

^Toledo,  W.  &  W.  Ry.  Co.  v.  Bad-  Western  R.  R.  Co.  v.  Young-,  51  Geo. 

deley,  54  111.  19;   S.  C.  5  Am.  R.  71;  489;   S.  C.  7  Am.  R.  W.  Reps.  352; 

Pennsylvania  R.  R.  Co.  v.  Kilgore,  32  post,  chap.  52,  subdn.  2. 
Penn.  St<  (8  Casey),  292;  Fairmount  & 
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lady  passenger,  received  in  the  act  of  leaving  the  cars.  The 
court  referred  to  the* jury  t!ie  question  whether  reasonable 
time  was  given  for  her  to  leave.  The  jury,  in  finding  for 
plaintiff,  necessarily,  to  arrive  at  such  conclusion,  found  that 
reasonable  time  was  not  allowed.  The  court  say:  "  It  is  an 
established  fact,  then,  that  the  company  did  not  give  her,  in  the 
actual  circumstances  in  which  she  was  placed,  reasonable  time  to 
leave  the  cars  in  safety."  The  circumstances  were  that  she  was 
a  sickly  woman,  with  three  small  children  in  her  charge;  tliat 
while  she  was  engaged  in  getting  them  off,  the  cars  started,  and 
she  lea,ped  to  the  platform,  on  which  one  of  the  children  had 
fallen,  and  in  so  doing  she  fell  between  the  cars  and  the  platform, 
and  was  injured.  The  Supreme  Court,  whilst  fully  recognizing 
the  correctness  of  the  doctrine  that  it  is  negligence  to  attempt  to 
leave  a  moving  train,  held,  and  no  doubt  correctly  so,  that  the 
company  having  involved  her  in  an  attempt  to  leave,  or  into  the 
act  of  leaving,  and  yet  denied  to  her  time  to  accomplish  it,  her' 
efforts  to  do  so  were  not  to  be  imputed  to  her  as  negligence;  and 
that  the  case  was  not  parallel  with  one  in  which,  there  having  been 
no  stop  made  at  all,  the  passenger  nevertheless,  when  about  to  be 
carried  past  his  station,  injures  himself  by  leaping  from  the 
moving  train.  The  court  held,  substantially,  and  so  said,  that  it 
would  be  as  unreasonable  to  impute  negligence  to  the  person 
thus  endeavoring  to  leave  in  the  one  case,  when  the  cars  had 
stopped  to  enable  her  to  do  so,  as  it  would  be  to  hold,  in  the  other 
case,  that  leaping  from  a  passing  train  is  not  negligence.' 

If,  however,  the  train  stops  a  reasonable  time  for  the  passen- 
gers to  leave  the  cars  in  a  comfortable  manner,  and  a  passenger, 
instead  of  availing  himself  thereof  to  retire  from  the  car,  delays 
getting  oft",  as  he  might  have  done,  until  the  car  is  moving  or 
about  to  move,  and  is  therefore  injured,  without  the  negligence 
of  the  company,  or  other  circumstance  on  its  part  than  the 
movements  of  the  train  in  leaving,  then  in  such  case  the  injured 
party  can  not  recover  against  the  company."     In  the  case  here 

'  Pennsylvania  R.  R.  Co.  v.  Kilgore,  time  be  given  or  not,  or  no  stop  shall 

32  Penn.  St.  (8  Casey),  292,  296.  be  made,  it  is  careless  to  attempt  to  . 

2  Illinois  Cent.  R.  R.  Co.  v.  Slatton,  leave  the  car  when  it  is  in  motion;  and 

54  111  13.3;  S.  C.  5  Am.  B.  109;   Jef-  if  one  is  injured  in  so  doing  there  can 

fei'sonville  R.  R.  Co.  v.  Hendricks,  26  be  no  recovery,  unless  the  injury  be 

Ind.  228.    And  whether  a  reasonable  wantonly  caused:  Jeffersonville  R.  R. 
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'cited,  the  Supreme  Court  of  Illinois,  Breebe,  Justice,  say;  "  The 
proof  is  abundant  that  the  train  stopped  an  unusual  time — for  a 
time  sufficient  to  enable  the  passengers  to  leave  it  safely.  If 
the  deceased  did  not  avail  of  this  opportunity,  but  chose  to  at- 
tempt to  get  off  when  the  train  was  again  in  motion,  and  this 
without  the  direction  or  knowledge  of  any  employe  on  the  train, 
it  was  his  folly,  and  the  consequences  of  it  must  rest  upon  him 
alone." ' 

In  case  of  running  arrangements  between  two  railroad  com- 
panies,  by  which  their  trains  meet  at  a  particular  junction,  and 
passengers  are  received  from  each  on  to  the  other  upon  through 
tickets,  it  is  the  duty  and  obligation  of  each  company  to  afford 
a  reasonable  time  for  the  transfer  of  passengers  and  their  bag- 
gage;" and  if  such  reasonable  time  be  not  given,  and  a  passenger 
thus  transferring  from  one  train  to  the  other  receives  an  injury 
in  attempting  to  enter  on  the  train  to  which  he  is  transferring,  he 
will  not  be  held  to  so  strict  a  rule  as  to  contributory  negligence, 
under  circumstances  thus  calculated  to  confuse  and  disconcert 
him,  growing  out  of  the  failure  of  the  opposite  party  to  strictly 
perform  its  duty,  as  he  would  be  under  ordinary  circumstances.' 
Aiid  of  the  question  of  negligence  under  the  circumstances  the 
jury  are  the  judges.* 

-By  the  rule  in  Illinois,  although  a  passenger  who  voluntarily 
leaps  from  a  train  while  it  is  in  rapid  motion,  for  no  other  reason 
than  that  he  is  being  carried  past  his  station,  is  guilty  of  such 
gross  negligence  that  he  can  not  recover  for  injuries  received,  as 
this  would,  in  such  case,  be  an  entire  absence,  on  his  part,  of  or- 
dinary care,'  yet  in  case  the  station  is  reached  and  called,  but  not 
a  reasonable  opportunity  and  time  allowed  in  which  to  leave  the 
car  before  the  train  proceed  again,  and  the  passenger,  before  the 
motion  becomes  at  all  rapid,  and  whilst  stepping  from  the  train 
would  not  seem  dangerous  to  a  person  of  ordinary  prudence,  at- 
tempts to  leave  and  is  injured,  he  may  in  such  case,  and  under 
such  circumstances,  recover  for  the  injury;  forasmuch  as  the  pas- 
Co.  V.  Hendricks,  26  Ind.  228,  233;  'Jobnson  e.  West  Chester  &  Phila. 
Jeffersonville  R.  R.  Co.  v.  Swift,  26  R.  R.  Co.,  70  Penn.  St.  357. 
Ind.  459.  *  Johnson  v.  West  Chester  &  Phila.  j 

1 54  111.  139.  R.  R.  Co.,  70  Peim.  St.  357. 

"Johnson  ».  West  Chester  &  Phila.  =111.  Cent.  R.  R.  Co.  v.  Able,  S9  111. 

R.  R.  Co.,  70  Penn.  St.  357.  131. 
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senger  in  such  case  is  chargeable  with  no  appreciable  negligence, 
and  the  company  is  guilty  of  a  flagrant  breach  of  duty/  If,  how- 
ever, the  passenger  in  such  case  remain  aboard  the  train,  and 
submit  to  being  carried  past  his  place  of  destination,  under  the 
circumstances  before  stated  as  to  want  of  a  reasonable  opportu- 
nity to  leave,  he  will  be  entitled  to  his  action  against  the  company, 
and  may  recover  therein  reasonable  damages,  as  the  same  may 
have  accrued  to  him  from  being  carried  past  his  place  of  destina- 
tion." 

Passengers  are  entitled  to  a  reasonable  time  at  stations  in 
which  to  leave  the  cars  in  safety;"  but  the  age  or  decrepitude  of 
a. passenger  is  not  to  determine  the  length  of  time  or  stoppage. 
Th'ere  must  be  a  reasonable  time,  whether  the  passengers  be 
young  or  old.* 

Passengers  purchasing  tickets  which  purport  to  be  general  in 
their  nature  as  to  ordinary  passenger  trains,  may  not  be  pre- 
cluded from  traveling,  by  virtue  thereof,  on  regular  trains,  al- 
though there  be  rules  of  the  company  confining  their  use  to  a 
certain  class  of  trains,  or  to  certain  special  trains,  unless  the  pur- 
chase of  such  tickets  be  made  with  knowledge  of  sncli  rules,  and 
that  the  tickets  are  not  available  on  regular  trains.*  In  such 
cases,  if  a  controversy  arise  in  law  as  to  the  right  of  the  holder 
to  use  such  ticket  upon  ordinary  general  trains,  parol  evidence 
may  be  given  to  prove  notice  to  the  passenger,  at  the  time  of 
the  purchase  of  the  ticket,  that  it  would  be  good  only  on  certain 
trains,  and  would  not  enable  him  to  pass  upon  the  general  or 
regular  trains  of  the  company.' 

A  passenger  in  a  railway  train  is  entitled  to  the  ordinary  com- 
fort of  a  seat  therein,  and  is  not  bouud  to  pay  fare,  or  to  surren- 
der his  ticket,  if  he  has  a  ticket,  until  a  seat  be  furnished  to  him.' 
But  he  can  not^  though  no  seat  be  allowed  him,  remain  on  the  train 
and  pass  free  thereon  until  he  obtains  a  seat,  and  then  retain  his 
ticket  and  pay  fare  only  from  that  point  to  his  place  of  destination," 

1  111.  Cent.  R.  R.  Co.  v.  Able,  supra.  Ry.  Co.,   106  Mass.  153. 

^  111.  Cent.  R .  R.  Co.  v.  Able,  59  111.  « Maroney  v.  Old  Colony  &  Newport 

131-  Ry.  Co.,  106  Mass.  153. 

'Toledo,  Wabash  &  Western   Ry.  'Davis  v.  Kansas  City,  St.  Joe  & 

Co.  V.  Baddeley,  54  111.  19,  24,  25.  Council  Bluffs  R.  R.  Co.,  53  Mo.  317. 

*  Toledo,  Wabash  &  Western  Ry.  » Davis   v.  Kansas  City,  St   Joe  & 

Co.  V.  Baddeley,  54  111.  19,  24,  25.  Council  Bluffs  R.  R.  Co..  53  Mo.  317. 

'Maroney  v.  Old  Colony  &  Newport 
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If  he  would  claim  damages  for  not  being  carried  according  to 
his  conta-act,  which  is  implied  by  the  ticket,  he  should  leave  the 
train  at  the  first  suitable  opportunity.^ 

8.  May  set  apart  certain  cars  eisclusively  for  ladies,  and  (or 
gentlemen  accompanied  by  ladles. — A  railroad  company  may 
et  apart  a  part  of  their  cars  for  the  use  of  ladies,  and  gentlemen 
accompanied  by  ladies.  Such  a  regulation  is  a  reasonable  one, 
and  the  power  of  the  company  to  adopt  it  is  an  unquestionable 
one.'''  But  it  may  not  "  capriciously  discriminate  between  pas- 
sengers on  account  of  their  nativity,  color,  race,  social  posi- 
tion, or  their  political  or  religious  beliefs."  To  exclude  a  wom- 
an from  a  car  so  set  apart  for  ladies,  and  for  gentlemen  accom- 
panied, by  ladies,  merely  on  account  of  her  color,  is  actionable; 
and  if  wantonly  done,  the  party  excluded  may,  in  addition  to 
actual  damages,  recover  smart  money  for  the  "  indignity,  vexa- 
tion and  disgrace  to  which  the  party  has  been  subjected."  The 
actual  pecuniary  damage  would  ordinarily  be  no  compensation  at 
all,  and  no  wholesome  effect  would  be  produced  upon  the  wrong- 
doer by  the  verdict.' 

j  But,  in  some  instances,  it  has  been  holden  not  to  be  an  un- 
reasonable regulation,  with  a  view  to  seat  passengers  so  as  to  pre- 
serve order  and  decorum,  and  to  prevent  contacts  and  collisions 
likely  to  arise  from  well-known  repugnancies,  to  require  colored 
persons  to  occupy  seats  in  a  car  furnished  for  that  purpose  by 
the  company,  the  same  being  equally  safe  and  comfortable  as 
those  furnished  for  other  passengers.* 

'  Davis  V.  Kansas  City,  St.  Joe   &  supra. 

Council  Bluffs  R.  B.  Co.,  53  Mo.  317.  «Chi.   &    N.  Western  Ry.  Co.   v. 

'  Bass  V.  Chicago  &   Northwestern  Wflliams,  55  111.  185;  Alexandria  & 

Ry.  Co.,  36  Wis.  450,  9  Am.  Ry.  Rep.  Washington  R.  R.  Co.  v.  Brown,  17 

101;    Peck  v.  N.  Y.  Cent.  &  Hudson  Wall.    445;    Cpger  v.   Northwestern 

liver  R.  R.  Co.,  70  N.  Y.  587,  19  Am.  Union  Packet  Co.,  37  la.  145,  8  Am. 

y.  Rep.   1.    But  such  a  regulation  Ry.  Rep.  101.    In  the  case  of  Chi.  & 

.lust  be  reasonably  enforced,  and  if  N.W.  Ry.  Co.  v.  Waiiams,  supra,  the 

here  are  no  other  seats  provided  for  exclusion  being  public,  and  in  a  rude 

oaKsengers,  it  is  a  breach  of  the  con-  manner,  the  court  held  two  hundred 

tract  of  carri.ige  to  deny  a  gentleman  dollars  damages  not  an  unreasonable 

a  seat  in  the  "ladies'  car":  Bass  v.  C  amount,  when  awarded  by  a  jury. 

&  N.W.  Ry.  Co.,  supra.  The  compaey  *  West  Chester  &  Phila.  R.  R.  Co. 

is  liable,  however,  for  excessive  force  v.  Miles,  55  Penn.  St.  R.  209;  Chi.  & 

in  expelling  the  passenger:  Peck  i).  N.  N.  Western  Ry.  Co.  t).  Williams,  55 

Y.  Cent.  &  Hudson  River  R.  R.  Co.,  111.  185. 
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The  case  of  the  Alexandria  &  Washington  E.  R.  Oo,  v.  Brown 
arose  under  the  aut  of  Congress,  12  Stat,  at  Large,  805,  granting 
the  right  of  way  to  the  company  to  enter  and  occupy  certain 
streets  in  the  city  of  Washington.  One  condition  of  the  grant  was 
that  no  person  should  be  excluded  from  tiie  cars  of  the  company 
on  account  of  color.  The  Supreme  Court  of  the  United  States, 
Davis,  Justice,  held  that  this  provision  is  not  to  be  taken  literal- 
ly; but  is  an  inhibition  against  discrimination  between  races  by 
placing  them  in  different  cars  of  a  train;  in  short,  in  the  lan- 
guage of  the  Supreme  Court,  that  "  the  colored  and  white  race, 
in  the  use  of  the  cars,"  should  "be  placed  on  an  equality.'"  The 
court,  in  construing  the  act  of  Congress,  say:  "There  was  no  oc- 
casion in  legislating  for  a  railroad  corporation  to  annex  a  condi- 
tion to  a  grant  of  power,  that  the  company  should  allow  colored 
persons  to  ride  in  its  cars.  The  right  had  never  been  refused, 
nor  could  there  have  been  in  the  mind  of  any  one  an  apprehen- 
sion that  such  a  state  of  things  would  ever  occur,  for  self-inter- 
est would  clearly  induce  the  carrier^south  as  well  as  nortli — 
to  transport,  if  paid  for  it,  all  persons,  whether  white  or  black, 
who  should  desire  transportation.  It  was  the  discrimination  in 
the  use  of  the  cars  on  account  of  color,  where  slavery  ob- 
tained, which  was  the  subject  of  discussion  at  the  time,  and  not 
the  fact  that  the  colored  race  could  not  ride  in  the  cars  at  all. 
Congress,  in  the  belief  that  this  diecrimination  was  unjust,  act- 
ed." ' 

9.  For  improper  conduct  a  passenger  may  be  removed  from 
a  ladies'  car.— For  disorderly  or  improper  condnct,  passengers 
may  be  removed  from  a  car  occupied  by  ladies,  or,  as  it  is  some- 
times termed,  the  ladies'  car,  into  another  car;  and  if  done  at  a 
proper  time  and  place,  and  in  a  proper  manner,  no  action  will  lie 
therefor.'  Indeed,  it  would  seem  to  result  from  the  very  duty  due 
from  the  company  to  its  orderly  passengers,  that  such  as  mav 
render  themselves  obnoxious  to  orderly  and  decent  persons,  by  ac- 
tions or  language  unlit  for  their  presence,  should  be  excluded,  not 
only  from  cars  occupied  by  ladies,  but  from  all  cars  occupied  by 
other  persons  than  such  disorderly  persons  themselves;  and  that 
therefore  it  becomes  an  obligation   of  the  company  to  orderly 

'  Alexandria  &  Washington  R.  R.  » Marquette  v.  Chi.  &  N  "W  R  R 
Co.  e.  Brown,  17  Wall.  445,  453.  Co.,  33  Iowa,  562. 

2 17  Wall.  452,  453. 
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passengers  to  put  the  disorderly  off  the  eiitiTe  train,  if  guilty  of 
conduct  too  gross  for  the  presence  of  others — more  especially  so 
if  demanded  by  such  orderly  passengers."  But  under  all  cir- 
cumstances, no  more  force  or  violence,  or  offensive  conduct  on 
the  part  of  the  conductor  or  those  removing  such  passenger, 
should  be  used  than  what  may  be  necessary  to  effect  the  object." 

The  facts  involved  as  alleged  cause  for  removal  or  exclusion 
from  one  car  to  another,  or  trom  the  entire  train,  as  the  case 
may  be,  as  also  the  facts  involved  in  questions  growing  out  of 
the  manner  of  such  removal,  and  of  the  circumstances  and  time 
of  the  same,  are  all  questions  of  fact  for  the  decision  of  a  jury.' 

If  a  passenger  or  person  be  wrongfully  upon  the  train,  the 
conductor,  in  case  he  refuse  to  leave  on  request,  on  stopping 
the  train  for  that  purpose,  may  use  reasonable  force  to  put  him 
off;  but  it  must  be  done  dispassionately,  prudently,  and  unac- 
companied with  abusive  language  or  unnecessarily  abusive  acts.* 
If,  however,  a  person  wrongfully  attempt  to  enter  upon  a  train 
upon  which  he  has  no  right  to  enter,  then  force,  but  not  unnec- 
essary force,  may  be  used  to  prevent  him,  and  no  accountability 
will  rest  upon  the  company  for  resulting  injury,  unless  it  be 
caused  wantonly.' 

10.  Through-ticket  passengers  bound  to  go  directly  through. 
— The  contract  of  purchase  of  a  ticket  is  an  entire  contract,  and 
is  indivisible.  It  is  a  contract  to  transport  the  passenger  between 
the  points  indicated  as  one  entire  service  for  the  whole  distance, 
and  not  by  piecemeal  or  broken  journeys.  The  company  is  not 
bound  to  provide  accommodations  and  transportation  in  parcels 
and  at  different  times,  but  are  entitled  to  render  the  whole  serv- 
ice in  one  and  the  same  transaction  or  trip.  ThereSfbre,  if  the 
passenger  leaves  the  train,  and  afterwards  takes  a  different  one, 
the  company  may  exact  fare  from  him  as  if  he  had  never  had 
any  ticket.  There  is  no  obligation  on  the  conipany  at  any 
time  to  give  lay-over  tickets  to  passengers;  yet  it  may  do  so  in 

1  Marquette  v.  C.  &  N.  W.  E.  R.  'Marquette  v.  Chi.  &  N.  "W.  K.  R. 
Co.,  svpra.  Co.,  33  Iowa,  562. 

2  Marquette  v.  Tke  Chi.  &  N.  W.  R.  *  Kline  v.  Cent.  Paoif.  Railroad  of 
R.  Co.,  33  Iowa,  562;  Hilliard  v.  Goold,  California,  ,87  Cal.  400. 

34  N.  H.  230.:  State  v.  Ross,  2  Dutch.  =  Kline  v.  Cent.  Pacif.  R.  R.  of  Cal- 

224;  Klines.   Cent.  Pacific   R.  R.  of     ifomia,  37  Cal.  400.    ^ 
California,  37  Cal.  400.    . 
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its  discretion,  as  a  mere  act  of  accommodation.     It  is  never  to  be 
regarded  as  a  right  of  the  passenger.' 

Passengers  holding  through  tickets,  having  selected  their  train 
and  entered  on  their  journey  therein,  have  no  right  in  law  to 
leave  their  train  at  a  way  station  on  their  route,  and  afterward 
enter  another  train  of  the  company,  and  thereon  proceed  to  tlieij 
original  place  of  destination,  without  procuring  other  tickets,  or 
paying  fare  from  the  station  where  they  again  enter  the  cars." 
They  are  bound  by  their  ticket  contract  to  proceed  directly  to 
the  place  to  which  their  tickets  entitle  them  to  go,  when  they 
have  once  started  on  their  journey."  "A  contrary  doctrine," 
say  the  court,  in  Cleveland,  Columbus-  &  Gin.  R  R  Co.  v.  Bar- 
tram,  "  would  necessarily  impose  upon  the  carrier  additional  du- 
ties, the  removal  of  baggage  as  well  as  the  passenger  from  one 
train  to  another,  and  the  consequent  additional  attention  on  the 
part  of  the  company;  also  an  increased  risk  of  accidents,  and  a 
hinderance  and  delay  not  contemplated  by  a  reasonable  interpre- 
tation of  their  undertaking."* 

In  an  able  opin  ion  of  Agnew,  J.,  in  The  Oil  Creek  &  Allegheny 
Eiver  Eailway  Company  «.  Clark  (supra),  the  Supreme  Court 
of  Pennsylvania,  treating  of  tlie  question  of  a  passenger's  right 

1  Churchill  v.  Chi.  &  Alton  R.  R.  Baltimore  R.  R.  Co.,  34  Md.  532;  S. 
Co.,  67  111.  390;  MoClure  v.  Phila.,  C.  6  Am.  R.  845;  Cheney  v.  Boston  & 
Wil.  &  Bait.  R.  R.  Co.,  34  Md.  532;  Maine  R.  R.  Co.,  11  Met.  121;  Diet- 
Johnson  V.  Concord  R.  R.  Co.,  46  N.  rich  v.  Penn.  R.  R.  Co.,  71  Penn.  St. 
H.  213;  Beebe  ».  Ayres,  28  Barbour,  432;  Oil  Creek  &  Allegheny  River  Ry. 
275;  Bennett  v.  N.  Y.  Cent.  &  Hudson  Co.  ».  Clark,  72  Penn.  St.  231;  Hamil- 
River  R.  R.  Co.,  69  N.  Y.  594,  18  Am.  ton  v.  New  York  Cent.  R.  R.  Co.,  51 
Ry.  Rep.  43;  Dietrich  v.  Pennsylvania  N.  Y.  (6  Sickels),  100;  Cleveland,  Co- 
R.  R.  Co.,  71  Penn.  St.  432;  Oil  Creek  lumbus  &  Cincinnati  R.  R.  Co.  ». 
&  Allegheny  River  Ry.  Co.  ».  Clark,  Bartram,  11  Ohio  St.  457. 
72  Penn.  St.  231;  Drew  v.  Central  Pa-  '  McClure  v.  Phila.,  Wilmington  & 
cifleR.  R.  Co.,  51  Cal.  425,  12  Am.  Baltimore  R.  R.  Co.,  34  Md.  532;  S. 
Ry.  Rep.  222;  Stone  v.  Chicago  &  N.  C.  6  Am.  R.  345;  Cheney  v.  Boston  & 
W.  R.  R.  Co.,  47  la.  82,  17  Am.  Ry.  Maine  R.  R.  Co..  11  Met.  121;  Dietrich 
Rep.  461;  State  v.  Overton,  4  Zabris-  v.  Penn.  R.  R.  Co.,  71  Penn.  St.  432. 
kie,  435;  Petrie  ».  Penn.  R.  R.  Co.,  42  'Cleveland,  C.  &  C.  R.  R.  Co.  r, 
N.  J.  449;  S.  C.  1  Am.  &  Eng.  R.  R.  Bartram,  11  Ohio  St.  463;  McClure  ». 
Gas.  258.  And  evidence  that  plaint-  Phila.,  Wilmington  &  Baltimore  R. 
iff  had  been  permitted  at  other  times  R.  Co.,  34  Md.  532;  State  v.  Overton, 
to  stop  over  is  inadmissible:  Stone  v.  4  Zab.  438;  Dietrich  v.  Penn.  R.  r'. 
C.  &  N.  W.  R.  R.  Co.,  gupm.  Co.,  71  Penn.  St.  432. 

^McClurep.  Phila.,  WilmingtoB  & 
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on  a  through  ticket  to  leave  the  train  and  take  another  at  pleas- 
ure, say:  "To  hold  that  the  passengers  on  every  train  have  a 
right  to  stop  and  get  on  at  pleasure,  and  that  they  are  not  bound 
by  the  terms  of  getting  off  nnless  notice  can  be  shown  by  tlie 
company,  would  in  effect  take  the  government  of  their  trains 
out  of  the  hands  of  the  company." '  The  same  learned  judge, 
in  Dietrich  «.  The  Pennsylvania  Kailroad  Company,''  holds  the 
following  language  upon  the  subject:  "  Another  reason  is,  that 
fare  covers  the  ordinary'  luggage  of  the  passenger,  entitling  it  to 
he  checked  through  to  the  point  of  destination.  But  if  the 
passenger  may  stop  off  he  may  demand  his  baggage  at  each 
stoppage,  or  if  it  go  on  he  will  not  be  at  the  end  of  the  journey 
to  receive  it."  Thus  the  contract  is  an  entirety,  and  the  passen- 
ger himself  commits  a  breach  of  it,  and  terminates  it,  when  he 
leaves  the  train  on  which  it  entitles  him  to  pass,  and  when  he 
enters  upon  another  train  to  proceed  to  his  original  place  of 
destination;  he  not  only  commences  a  new  journey,  but  must 
check  his  baggage  anew,  and  for  which  he  must  pay,  or  else  is 
liable  to  be  put  off  the  train." 

"When  passengers  have  thus  left  their  train  and  stopped  over 
at  way  stations,  without  permission,  and  liave  subsequently 
entered  on  another  train  to  proceed  upon  tlieir  journey,  if  they 
have  not  other  tickets,  and  refuse  to  pay  fare,  insisting  to  pro- 
ceed npon  their  original  tickets,  the  conductor  has  an  nndoubted 
right  to  put  them  off  the  train,  using  no  more  force  than  is 
necessary  to  effect  their  removal;*  nor,  according  to  the  ruling 
in  the  leading  case  above  cited,  is  the  conductor  compelled  to  put 
them  off  at  some  station,  but  may  do  so  at  any  ordinarily  safe 

'  72  Penn.  St.  231 ,  235.  his  part,  a   passenger  is  interrupted 

2  71  Penn.  St.  432,  438.  in  his  transit.    He  may  then  resume 

'Dietrich  v.   Penn.  R.  R.  Co.,   71  it  again:  Dietrich  f.  Penn.  R.  R.  Co., 

Penn.   St.   432;  Oil  Creek  &  Allegh.  71  Penn.  St.  432,  438.    The  passenger 

River  Ry.   Co.  v.  Clark,  72  Penn.  St.  is  bound  by  the  rules  and  regulations 

231  f   McClure  v.  Phila.,  Wilmington  of  the  company  in  this  respect,   so 

&  Baltimore  R.  R.  Co.,  34  Md.  532;  far  as  they  are  reasonable,  and  it  is 

State».  Overton,  4  Zab.438;  Cleveland,  his  duty  to  inquire  and  inform  himself 

C.  &  C.  R.  R.  Co.  V.  Bartram,  11  Ohio  thereof:  Dietrich  v.  Penn.  R.  R.  Co., 

St.  463;  Cheney  v.  Boston  &  Maine  supra. 

R.  R.  Co.,  11  Met.  121.   The  rule,  how-  *  McClure  v.  Phila..  Wilmington  & 

ever,  is   different,   if  from   accident,  Baltimore  R.  R.  Co.,  34  Md.  532,  6, 

misfortune  or  some  cause  without  his  Am.  Reps.  345,  347. 
fault,  or  without,  being  voluntary  on 
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point  on  the  road.  The  court  say:  "  The  establishment  of  snch 
a  principle  would  result  in  compelling  railroad  companies  to 
carry  a  passenger  to  the  station  next  to  the  one  at  which  he 
entered  the  train,  which  might,  and  doubtless  would,  often  turn 
out  to  be  the  very  point  to  which  he  desired  to  be  taken,  and  if 
the  passenger  were  unknown  to  the  conductor  the  company 
would  be  without  remedy." ' 

It  reasonably  follows  from  this,  and  is  the  law,  that  a  passen- 
ger traveling  on  a  through  ticket,  who  voluntarily  leaves  the 
train  at  an  intermediate  station,  and  remains  over  to  another 
train,  without  permission  to  do  so,  and  resumes  his  journey  there- 
on, forfeits  all  right  to  be  carried  under  his  original  contract." 
If,  boarding  another  train,  he  refuses  to  pay  his  fare,  he  may  be 
expelled  from  the  cars."  He  could  not  complain  if  no  other  train 
ever  came  along  upon  which  to  resume  his  journey,  so  far  as  his 
contract  of  traiisportation  on  which  he  has  thus  arrived  is.  con- 
cerned ;  for  his  contract  is  a  through  one,  and  tlie  company  are 
not  bound  to  take  him  by  partial  stages.* 

In  the  case  cited  from  11  of  Metcalf — Cheney  v.  The  Boston  & 
Maine  Eailroad  Company' — the  court  hold  that  the  right  of  a 
passengeras  to  his  transportation  does  not  depend  upon  his  knowl- 
edge, at  the  time  of  purchasing  his  ticket,  of  the  difference  in  the 
price  payable  for  a  passage  through  the  whole  distance  by  one 
train,  or  that  of  a  passage  by  different  trains — that  he  may  learn 
that  by  inquiring;  but  if  he  does  not,  he  takes  the  mode  of  con- 
veyance which  the  price  of  his  ticket  and  the  superscription 
thereon  entitle  him  to,  under  the  rules  and  regulations  of  the 
company.  Though  the  ticket  may  not  state  that  the  passage 
is  to  be  by  one  and  the  same  train,  yet  as  it  does  not  on  the 
other  hand  purport  to  be  for  two  or  more  separate  ones,  but 
in  that  respect  is  silent,  it  therefore  follows  that  the  contract 
arising  out  of  it  is  one  for  carriage  in  the  usual  manner  in 
which  passengers  are  carried  who  hold  such  tickets.  Not 
so,   however,   with   through  tickets  in   the   form  of    coupons, 

'  McClure  v.  Phila.,  Wilmington  &  4'35,  438,  441,  442,  443. 
Baltimore  R.  R.  Co.,  34  Md.  532,  538,         *State  v.  Overton,  4  Zab.  (N.  J.), 

6  Am.  Repa.  345,  349.  435,  438. 

"State  ».  Overton,  4  Zab.  (N.  J.),         Ml  Met.  121;  S.  C.  1  Am.  R  W 

435,  438.  Cas.  601. 

3  State  V.  Overton,  4  Zab.  (N.  J.), 
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sold  by  one  of  several  companies  forming  a  continuous  route; 
for  though  they  entitle  the  holders  to  pass  over  the  entire 
route,'  yet  they  are  to  be  regarded  as  distinct  tickets  for  each 
road,  sold  by  the  first  company  as  agents  for  the  others;^ 
and  the  rights  and  liabilities  of  the  parties  are  the  same  as 
if  the  tickets  had  been  purchased  of  each  company  separately,  at 
its  own  depot  or  station.'  The  liabilities  and  duties  of  each  of 
such  companies,  in  turn,  continue  in  regard  to  such  passengers 
from  the  place  and  time  of  receiving  them  until  they  reach  the 
point  where  the  liability  of  the  next  one  of  the  connecting  lines 
commences/  If  the  passengers  are  set  down  at  a  point  that  re- 
quires additional  travel  to  reach  the  next  connecting  line,  the 
company  so  setting  them  down  short  of  connection  with  the  place 
of  connection  will  continue  liable,  as  if  on  their  own  road,  for 
accidents  or  injuries  received  while  passing  over  the  intermedi- 
ate space."  It  is  the  duty  of  each  one  of  such  companies,  in 
turn,  to  see  their  passengers  safely  over  the  whole  route  to  the 
next  connecting  line,  as  far  as  the  utmost  care  will  affect  the 
same. 

The  wrongful  taking  of  the  ticket  of  a  passenger  by  the  con- 
ductor of  one  train  of  a  railroad  company,  does  not  justify  the 
passenger  in  entering  upon  another  train  of  the  comi:)any,  and 
persisting  in  occupying  a  seat  there  and  in  being  carried  with- 
out producing  a  ticket  or  paying  his  fare.  For  such  wrongful 
taking  up  of  the  ticket  he  has  his  remedy  by  action,  and  not' by 
intrusion  into  a  different  train;  and  if  he  does  so  intrude,  such  a 
course  of  conduct  being  in  violation  of  the  reasonable  rules  and 
regulations  of  the  company,  requiring  payment  of  fare  or  pro- 
duction of  a  ticket,  the  passenger  may,  therefore,  be  expelled  from 
the  cars." 

11.  As  special  carriers  of  passengers. — A  contract  between  a 
railroad  company  and  a  person  for  the  free  passage  of  the  latter, 
in  consideration  of  which  the  latter  is  to  run  all  risk  of  accident, 
and  by  which  the  company  is  not  to  be  liable  for  any  injury  to 

1  Knight  V.  The  Porttand,  S.  &  P.  ■        'Knight  i>.  The  P.,  S.  &  P.  R.  E. 
R.  R.  Co.,  56  Maine,  234.  Co.,  56  Maine,  234. 

2  Knight  V.  The  P.,  S.  &  P.  R.  R.         ^Ibid. 

Co.,  56  Maine,  234.  Townsond  v.  New  York  Cent.  & 

'Knight  V.  The  P.,  S.  &  P.  R.  R.      Hudson  River  R.  R.  Co.,  56  N.  Y. 
Co.,  56  Maine,  284.  296. 
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sncli  person  or  to  his  property  during  the  passage,  whether  the 
same  be  occasioned  by  the  negligence  of  the  company's  servants 
or  otherwise,  is  not  to  be  regarded,  if  there  be  no  other  circum- 
stances or  other  relation  between  the  parties,  as  a  contract  with 
the  company  in  its  character  of  common  carrier.  In  such  case 
the  company  becomes  a  special  carrier  as  to  this  particular  per- 
son, and  the  special  terms  of  carriage  are  to  govern  the  rights  of 
the  parties.'  A  common  carrier's  obligation  arises  out  of  his 
undertaking  to  carry  for  hire  all  alike  who  come  to  be  carried. 
He  is  not  bound  to  carry  gratuitously;  he  is  only  bound  to  carry 
for  the  ordinary  hire.  And  though  the  mere  act  of  waiving  the 
compensation  and  carrying  without  hire  will  not,  if  there  be  no 
special  agreement  as  to  the  terms  thereof,  exempt  such  common 
carrier  from  the  moral  obligation  of  ordinary  care,  yet  an  ex- 
press agreement  for  exemption  from  liability  for  accidents  occa- 
sioned by  the  negligence  of  servants  and  agents,  or  otherwise, 
made  upon  consideration  of  free  passage,  or  a  free  ticket,  is  not 
contrary  to  law  or  the  policy  of  the  law,  and  will  be  valid  to  pre- 
vent a  recovery  against  the  company  for  injuries  to  the  person 
or  property  of  such  passenger,  occurring  while  passing  on  such 
agreement,  unless  the  injury  be  wantonly  inflicted.^  To  hold 
otherwise,  the  court  say,  would  be  to  decide  that  a  man,  from  the 
mere  fact  that  his  occupation  is  that  of  a  common  carrier,  can 
not,  as  to  an  individual  transaction,  be  a  gratuitous  bailee — and, 
we  may  add,  a  special  bailee  upon  special  terms  of  bailment 
agreed  on.  A  railroad  company,  in  thus  contracting  for  immu- 
nity against  loss,  does  not  seek  to  escape  from  any  part  of  its 
common  law  liability  as  common  carrier,  but  places  itself  upon 
special  terms,  both  as  to  carriage  and  liability.  Carriage  for 
nothing,  for  nothing  liable."  It  is  not  like  the  case  of  a  free 
pass  to  an  employe,  or  to  a  drover  who  passes  with  his  stock,  and 
in  consideration  thereof;  for  in  such  cases  there  is  an  implied 
compensation  to  the  company  in  the  services  of  the  employe, 
and  in  the  freights  paid  by  the  drover,  and  the  necessitous  care 

>  Kinney  v.  The  Cent.  R.  R.  Co.  of  contra,  Rose  v.  Des  Moines  Valley  Rv 

New  Jersey,  34  N.  J.  613;   S.  C.  3  Co..  39  la.  246,  9  Am.  Ry.  Rep    7  " 

Am.  R.  265;  Wells  v.  N.  York  Cent.  =  Finney  v.  The  Cent.  R.  R.  Co   of 

R.  R.  Co.,  24  N.  T.  (10  Smith),  181;  New  Jersey,  34  N  J   513 

Perkins  V.  N.  Y.  Central  R.  R.  Co.,  24  « Kinney  v.  Cent.  R.  R.  Co  of  New 

N.  Y.  196;  Bissell  v.  The  N.  Y.  Cent.  Jersey,  34  N  J  513 
R.  R.  Co.,  25  N.  Y.  442.    But  see, 
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of  the  property  on  his  part  during  transit,  so  that  these  persons 
are  regarded  as  passengers,  and  the  company  in  such  cases  are 
looked  upon  as  common  carriers  of  such  persons,  and  as  attempt- 
ing to  lim-it  their  liability  as  such  by  special  agreement,  which 
is,  as  with  paying  passengers,  contrary  to  the  policy  of  the  law  in 
this  respect,' 

The  Scipreme  Court  of  the  United  States,  Beadlet,  Justice, 
in  the  case  cited  here  from  17  Wallace,  after  reviewing  the  whole 
question  with  great  care  and  labor,  come  to  and  assert  the  follow- 
ing conclusions  in  regard  to  the  power  of  a  railroad  company  to 
limit  its  liability  as  carrier  by  special  contract;  and  which  they 
announce  in  language  as  follows: 

'■^First.  That  a  common  carrier  can  not  lawfully  stipulate  for 
exemption  from  responsibility  wlien  such  exemption  is  not  just 
and  reasonable  in  the  eye  of  the  law. 

"  Secondly.  That  it  is  not  just  and  reasonable  in  the  eye  of 
the  law  for  a  common  carrier  to  stipulate  for  exemption  from 
responsibility  for  the  negligence  of  himself  or  his  servants. 

"  Thirdly.  That  these  rules  apply  both  to  carriers  of  goods 
and  carriers  of  passengers  for  hire,  and  with  special  force  to  the 
latter. 

"  Fov/rthly.  That  a  drover  traveling  on  a  pass,  such  as  was 
given  in  this  case,  for  the  purpose  of  taking  care  of  his  stock 
on  the  train,  is  a  passenger  for  hire."" 

The  pass  here  referred  to  purported  to  be  a  free  pass,  but  the 
court  held  it,  notwithstanding,  to  be  for  a  consideration.  In  that 
respect  the  court  say:  "  It  may  be  assumed  in  limine,  that  the 
case  was  one  of  carriage  for  hire;  for  though  the  pass  certifies 
that  the  plaintiff  was  entitled  to  pass  free,  yet  his  passage  was 
one  of  the  mutual  terms  of  the  arrangement  for  carrying  his 

'The  Penti.  R.  R.  Co.  «.  Henderson,  Wall.  357;  Nolton  ».  Western  R.  R. 
51  Penn.  St.  315;  Kinney  ».  Cent.  R.  Co.,  15  N.  Y.  (1  Smith),  445;  Smith, 
R.  Co.  of  New  Jersey,  84  N.  J.  513;  Admr.,  v.  N.  York  Cent.  R.  R.  Co., 
The  Cleveland,  Painesville  &  Ash-  24  N.  Y.  (10  Smith),  223;  Ohio  & 
tabula  R.  R.  Co.  v.  Curran,  19  Ohio  Miss.  Ry.  Co.  v.  Selby,  47  Ind.  471,  8 
St.  1;  S.  C.  2  Am.  R.  362;  Ohio  &  Am.  Ry.  Rep.  177.  But  in  Bissell  v. 
Miss.  R.  R.  Co.  V.  Muhling,  80  111.  9;  N.  Y.  Cent.  R.  R.  Co.,  25  N.  Y.  (11 
Philadelphia  &  Reading  R.  R.  Co.  v.  Smith),  442,  there  is  a  subsequent  rul- 
Derby,  14  How.  468;  Steamboat  New  ingto  the  contrary. 
Worlds.  King,  16  How.  469;  N.  Y.  ^ISi.  Y.  Cent.  R.  R.  Co.  v.  Lock- 
Cent.  R.  R.  Co.  V.  Lockwood,  17  wood,  17  Wall.  357.  384. 
62 
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cattle.  The  question  is,  therefore,  distinctly  raised,  whether  a 
railroad  company  carrying  passengers  for  hire,  can  lawfully  stip- 
ulate not  to  be  answerable  for  their  own  or  their  servants'  negli- 
gence in  reference  to  such  carriage." ' 

12.  Passengers  carried  free. — Though  passengers  be  carried 
gratuitously,  and  without  any  other  understanding  or  condition 
whatever,  yet  they  are  not  without  the  pale  of  legal  protection 
as  against  the  culpable  carelessness  of  the  company.*  There  is 
a  duty  arising  in  such  cases,  for  a  breach  of  which,  resulting  in 
an  injury,  an  action  will  lie,  if  the  injured  party  be  not  himself 
in  fault  contributing  thereto.  This  duty  requires  the  exercise 
of  care  and  skill,  in  all  cases,  on  the  part  of  those  engaged  in 
carrying  passengers,  whether  they  be  carried  free  or  for  pay.' 

Seldbn,  J.,  in  the  case  cited  from  15th  New  York,  lays  down 
the  rule  of  such  cases  in  the  following  language:  "  I  entertain 
no  doubt  that  in  all  cases  where  a  railroad  company  voluntarily 
undertakes  lo  convey  a  passenger  upon  their  road,  whether  with 
or  without  compensation,  in  the  absence,  at  least,  of  an  express 
agreement  exempting  it  from  responsibility,  if  such  passenger 
is  injured  by  the  culpable  negligence  or  want  of  skill  of  the 
agents  of  the  company,  the  latter  is  liable."  *  The  learned  judge 
then  adds  that  "  The  matter  of  compensation  may  have  a  bear- 
ing upon  the  degree  of  negligence,"  but  that  no  such  question 
as  the  latter  arose  in  that  case. 

Thus,  a  condition  annexed  to  the  use  of  a  free  ticket  on  a  ra'l- 
road  in  Illinois,  that  the  passenger  assumes  all  risk  of  accident, 
and  expressly  agrees  that  the  company  shall  not  be  liable  under 
any  circumstances,  whether  of  negligence  of  its  agents  or  other- 
wise, for  injury  to  his  person  or  property,  will  not  exempt  the 

'N.  Y.  Cent.  B.  R.  Co.  v.  Lock-  MSN.  T.  450.   Where  a  passenger, 

wood,  17  Wall.  357,  359.  traveling  on  a  free  pass,  refused  to 

'  Nolton  V.  Western  R.  R.  Co.,  15  ■  sign  a  contract  upon  the  back  of  it  re- 

N.  Y.  444;  Ohio  &  Miss.  R.  R.  Co.  v.  leasing  the  company  from  all  liability, 

Muhling,  30  111.  9,  23,  24;  Gillenwater  and  was  thereupon  peaceably  expelled 

V.  Madison  &  Indianapolis  R.  R.  Co.,  from  the  train,  the  court  refused,  on 

5  Ind.  339;  Phil.  &  Reading  R.  R.  Co.  the  facts,  to  review  the  discretion  of 

V.  Derby,  14  How.  468;  Chi.,  Bur.  &  the  lower  court  in  setting  aside  a  ver- 

Quincy  R.  R.  Co.  v.  Hazzard,  26  111.  diet  for  five  thousand  dollars,  as  being 

3'^3-               ,  excessive:    Elliott  v.  Western  &  At- 

'  Nolton  e.* Western  R.  R.  Co.,  15  lantic  R.  R.  Co.,  58  Ga.  454,  16  Am 

N.  Y.  444;  Ohio  &  Miks.  R.  R.  Co.  v.  By.  Rep.  106. 
Muhling,  30  111.  9,  23,  24. 
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railroad  company  from  liability  for  injuries  and  damages  occa- 
sioned by  the  gross  negligence  of  the  company,  their  agents  or 
servants.'  But  in  the  same  state  it  will  exempt  the  company 
from  accountability  for  mere  accidents,  and  for  ordinary  negli- 
gence.'' The  courts  of  that  state  do  not  recognize. the  rule  of 
New  York,  wherein  a  distinction  is  drawn  between  liability  for 
the  negligence  of  mere  servants,  and  of  the  company  acting 
through  its  constituted  authorities." 

There  are  cases,  however,  in  which  it  is  held  that  a  contract 
of  a  passenger,  in  consideration  of  passing  free,  to  run  the  risk, 
not  only  of  accidents,  but  also  of  the  negligence  of  the  company 
and  its  servants,  is  valid.* 

And  so  there  are  settled  rulings  of  the  highest  authority  that 
passengers  are  sometimes  passengers  for  hire,  whose  pass  or 
ticket  purports  to  be  for  a  passage  that  is  free — as  where  a  per- 
son desirous  to  sell  an  invention  to  the  company  traveled  on  its 
cars  on  sucli  a  pass,  with  stipulations  against  liability  for  inju- 
ries, to  see  the  officers  in  regard  to  the  business,  and  at  the  re- 
quest of  the  company,  it  was  held  to  be  a  passage  for  hire.* 

Where  a  pass  has  been  obtained  by  misrepresentations,  it  is 
such  a  fraud  upon  the  company  as  will  vitiate  the  contract  of 
carriage." 

13.  May  make  regulations,  and  passengers  must  conform 
thereto. — It  is  well  settled  by  authority  that  railroad  companies 
may  make  such  needful  knd  reasonable  regulations  in  regard  to 
the  reception  and  transportation  of  passengers  upon  their  trains, 
as  they  may,  in  the  experience  and  management  thereof,  find  to 

1  111.  Cent.  R.  R.  Co.  v.  Read,  37  111.  *  Kinney  and  others  v.  The  Cent.  E. 
484.  And  so  held  in  Iowa,  under  R.  Co.,  3  Vroom  (N.  J.),  407;  Same 
their  code:  Rose  v.  Des  Moines  Valley  v.  Same,  5  Vroom,  513;  Wells  v.  New 
Ry.  Co.,  39  la.  246,  9  Am.  Ry.  Rep.  York  Cent.  R.  R.  Co.,  24  N.  Y.  181; 
7.  Perkins  v.  The  New  York  Cent.  R.  R. 

2  111.  Cent.  R.  R.  Co.  v.  Read,  37  Co..  24  N.  Y.  208;  Welles  ».  Niw 
111.  484.  York  Cent.  R.  R.  Co.,  26  Barb.  641. 

'111.  Cent.  R.  R.  Co.  v.  Read,  37  » Grand  Trunk  Ry.  Co.  v.  Stevens, 

111.  484.    The  rule  that  exempts  the  5  Otto,  655.  '  See  also,  in  point,  to 

company  from  liability  for  any  kind  same  principle,  N.  Y.  Cent.  R.  R.  Co. 

of  its  own  negligence,  by  virtue  of  a  v.  Lockwood,  17  Wall.  357,  and  au- 

free  ticket  and  stipulation  therein,  is  thorities  in  those  cases  cited, 
contrary  to  the  general  rulings  else-  'Browne.  Mo.,  Kansas  &  Tex.  Ry., 

where.  64  Mo.  536,  17  Am.  Ry.  Rep.  242. 
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be  proper  and  just.'  The  business  implies  a  degree  of  authority 
in  those  conducting  it,  as  to  the  direction  and  management  of 
trains,  their  progress  over  the  road,  and  in  regard  to  the  time 
and  manner  in  which  passengers  shall  enter  upon  and  depart 
from  the  cars,  and  the  conditions  upon  which  they  may  remain 
thereon,  that  is  little  less  than  absolute."  In  the  language  of 
Beown,  Justice:  "  Such  regulations  as  will  enable  a  railroad 
corporation  to  execute  its  difficult  and  responsible  duties,  insure 
the  comfort  and  safety  of  its  passengers,  and  protect  itself  from 
wrong  and  imposition,  it  has  an  undoubted  right  to  prescribe, 
provided  such  regulations  are  reasonable  and  just.  It  has  a 
right  to  require  that  passengers  shall  preserve  order;  that  they 
shall  be  seated,  and  not  stand  up  in  the  passage  way  or  upon  the 
platforms;  and  that  they  shall  abstain  from  any  act  which  tends 
to  impede  or  interrupt  the  conductors  and  managers  in  the 
transaction  of  their  necessary  business."  ° 

It  may  also  prescribe  how  and  at  what  place  passengers  shall 
pay  their  fare,  and  what  shall  (to  the  conductor)  be  the  evidence 
of  such  payment,  and  of  the  passenger's  right  to  rida  upon  the 
train;  may  require  passengers  to  accept  temporary  tickets,  and 
to  exhibit  them  to  the  conductor  from  t!m3  to  time,  upon  re- 
quest; and  finally  to  re-deliver  such  tickets,  on  request,  before 
leaving  the  cars.  It  is  held  that  these  rules  may  not  only  be 
made,  bat  may  be  enforced  by  expulsion  from  the  cars,  or  such 
other  reasonable  means  as  the  company  may  have  at  its  com- 
mand, as  necessary  (some  of  them)  for  the  security  of  the  passen- 
gers, and  others  for  protection  of  the  company  from  imposition.* 

1  Hibbard  v.  N.  Y.  &  Brie  R.  R.  Co.,  "  Hibbard  v.  N.  Y.  &  Erie  R.  R.  Co., 
15  N.  Y.  455;  Commonwealth  v.  Pow-      15  N.  Y.  455. 


er,  7  Met.  596;  Hall  v.  Power,  12  Met 
482;  Crocker  v.  New  London,  Willi 
raantic  &  Palmer  R.  R.  Co.,  24  Conn 
249;  Pittsburg  &  Connellsville  R.  R, 
Co.  V.  McClarg,  66  Penn.  St.  294 
Cleveland,  Columbus  &  Cincinnati  R 


'Hibbard  i>.  N.  Y.  &  Erie  R.  R.  Co., 
15  N.  Y.  463. 

*  Hibbard  v.  N.  Y.  &  Erie  R.  R.  Co., 
15  N.  Y.  455;  Commonwealth  v.  Pow- 
er, 7  Met.  596;  Hall  v.  Power,  12 
Met.  482;    Crocker  v.  New  London, 


R.  Co.  V.  Bartram,  11  Ohio  St.  457;  WiUimantic  &  Palmer  R  R  Co    24 

Crawford  v.  Cincinnati,  Hamilton  &  Conn.  249;    Cleveland,  Columbus  & 

Dayton  R.  R.  Co.,  26  Ohio  St.  580,  13  Cincinnati  R.  R.  Co.  v.  Bartram    11 

Am.  Ry.  Rep   387;  Southern  R.  R.  Ohio  St.  457;  Crawford  v.  Cincinnati, 

Co.  V.  Kendnck,  40  Miss.  374;  Evans  Hamilton  &  Dayton   R.  R    Co     26 

'^fi^roii'  f  Charleston  R.  R.  Co.,  Ohio  St.  580,  13  Am.  Ry.  Rep.'k; 

56  Ala.  246,  18  Am.  Ry.  Rep.  350.  Law  v.  Illinois  Central  R.  R  Co     32 
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But  if  a  passenger  be  wrongfully  excluded  from  a  train,  he 
may  get  on  again,  if  be  can;  and  if,  while  trying  to  do  so,  an 
injury  is  inflicted  on  him  by  the  company's  servants,  not  con- 
tributed to  by  any  rashness  or  negligence  of  his  own,  the  com- 
pany will  be  liable  therefor.'  To  attempt  to  re-enter  on  the  car, 
Iiowever,  whilst  the  train  is  moving,  is  such  want  of  care  and  pru- 
dence as  will  prevent  a  recovery  for  an  injury  received  in  so  do- 
iui,',  where  the  injury  is  in  part  or  the  whole  the  result  of  such 
attempt.^ 

And  so,  in  Minnesota,  the  company  has  a  right  to  make  reason- 
able rules  and  regulations  for  the  transaction  of  Its  business  with 
the  public  as  common  carriers,  and  of  their  reasonableness  the 
court  is  the  judge;"  but  a  regulation  which  requires  consignees 
of  property  to  receive  and  receipt  for  the  same  when  ready  to 
be  delivered,  without  being  afforded  an  opportunity  of  knowing 
if  that  which  is  receipted  for  is  actually  delivered,  and  the  con- 
dition thereof,  is  held  in  that  state  to  be  an  unreasonable  one,  and 
therefore  void.* 

Strictly  speaking,  by-laws  of  a  private  corporation  are  such  as 


la.  534,  10  Am.  Ry.  Rep.  66;  St.  Louis 
&  S.  E.  Ry.  Co.  V.  Myrtle,  51  Ind.  566; 
Ohio  &  Miss.  Ry.  Co.  v.  Applewhite, 
52  Ind.  540;  Falkner  «.  Ohio  &  Miss. 
Ry.  Co.,  55  Ind.  369,  16  Am.  Ry. 
Rep  .262;  Pittsburg,  Cincinnati  &  St. 
Louis  Ry.  Co.  v.  Vandyne,  57  Ind. 
576,  18  Am.  Ry.  Rep.  454;  .Johnson  v. 
Concord  R.  R.  Co.,  46  N.  H.  213; 
Burlington  &  Mo.  River  R.  R.  Co.  v. 
Rose,  11  Brown  (Neb.),  177;  S.  C.  1 
Am.  &  Eng.  R.  R.  Cas.  253.  But  if 
the  person  be  ejected  while  the  tram 
is  in  motion,  or  in  any  dangerous  way, 
the  company  will  be  liable:  Law  D. 
111.  Cent.  R.  R.  Co.,  supra.  And 
where  a  passenger  has  purchased  a 
ticket,  which  is  taken  up  by  the  con- 
ductor, who  neglects  to  provide  him 
with  a  check,  in  consequence  of  which 
he  is  thereafter  ejected  from  the  train 
on  a  change  of  conductors,  the  com- 
pany is  liable:  Pittsburg,  Cincinnati 
&  St.  Louis  Ry.  Co.  v.  Hennigh,  39 
Ind.  509,  10  Am.  Ry.  Rep.  414.    A 


general  notice  of  such  regulation  is 
sufficient,  if  given  for  a  reasonable 
time:  B.  &  M.  R.  R.  R.  Co.  v.  Rose, 
supra. 

'  Crocker  v.  New  London,  Williman- 
tic  &  Palmer  R.  R.  Co.,  24  Conn.  249, 
264. 

2  Crocker  v.  N.  L.,  W.  &  P.  R.  R. 
Co.  Where  a  passenger  refuses  to  pay 
his  fare,  and  the  train  is  stopped  for 
the  purpose  of  expelling  him,  he  can 
not  then  proffer  it  and  claim  the  right 
to  be  carried;  but  if  the  train  is 
stopped  at  a  station,  and  before  ex- 
pulsion the  fare  is  proffered,  it  must 
be  received,  and  for  an  expulsion  un- 
der such  circumstances  the  company 
is  liable:  O'Brien  v.  N.  Y.  Cent.  & 
Hudson  River  R.  R.  Co.,  80  N.  Y.  236; 
S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  259. 

'  Christian  et  al.  v.  First  Divn.  of 
St.  Paul  &  Pac.  R.  R.  Co.,  20  Minn. 
21. 

*  Christian  et  al.  v.  First  Div.  St. 
Paul  &  Pac.  R.  R.  Co.,  20  Minn.  21. 
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bind  the  corporators  only,  and  do  not  affect  other  persons;  all 
regulations  which  do  not  operate  upon  third  persons,  nor  in  any 
way  affect  their  rights,  are,  strictly  speaking,  what  is  meant  by 
by-laws.'  Their  validity  is  purely  a  question  of  law  for  the 
court,  and  not  the  jury,  to.  decide;  whether  the  by-laws  be  in  con- 
flict with  the  law  or  with  the  charter,  or  be  in  a  legal  sense  un- 
reasonable, and  therefore  void,  are  questions  of  law  for  the  court.'' 
But  there  is  a  class  of  regulations  of  corporations  and  others  as 
common  carriers  which  are  more  extended  and  general  in  their 
operation,  and  which  affect  the  rights  and  duties  of  others  tlian 
the  corporators  and  their  servants.  Tliey  are,  strictly  speaking, 
not  by-laws  of  the  corporation ;°  they  are  regulations.  They 
relate  to  the  comfort  and  convenience  of  passengers,  and  the  just 
rights  and  convenience  of  the  carrier.  Their  validity  depends 
upon  their  reasonableness;'  whilst  the  former  are  held  to  be 
reasonable  if  not  unlawful." 

Questions  as  to  the  reasonableness  of  a  regulation  are  for  the 
jury  to  decide,  if  the  regulations  are  to  affect  third  persons  or  the 
public  generally;"  but  by-laws  affect  only  the  members  of  the 
company,  and  their  validity  is  to  be  decided  on  by  the  court.' 

14.  Refusing  to  exhibit  ticket,  passenger  may  be  expelled 
from  cars. — A  regulation  requiring  passengers,  on  request,  to  ex- 
hibit their  tickets  from  time  to  time  to  conductors  en  route  upon 
trains,  and  in  case  of  refusal  or  inability  to  do  so  to  be  put  off 
the  cars,  is  a  reasonable  one,  and  for  refusal  to  conform  to  it  a 
passenger  forfeits  his  right  to  further  carriage  upon  the  train, 
and  may  be  expelled  therefrom;'  and  in  case  of  such  forfeiture 
by  willful  refusal  to  exhibit  his  ticket,  he  does  not  become  again 
entitled  to  proceed  by  exhibiting  his  ticket   after  the  train  is 

1  State  V,  Overton,  4  Zabr.  435,  440.  '  State  ».  Overton,  supra. 

=  State  V.  Overton,  4  Zabr.  435,  440.  « Hibbard  v.  N.T.  &  Erie  R.  R.  Co., 

»  State  V.  Overton,  4  Zabr.  435,  441,  15  N.  Y.  455;  Bait.  &  Ohio  R.  R.  Co. 

442.  ».  Biooher,  27Md.277.    The  ruling  in 

estate  V.  Overton,  4  Zabr.  435,  441,  Vermont  is  that  the  removal  for  not 

442.                                                   '  paying  fare  or   showing  ticket  can 

"  State  V.  Overton,  4  Zabr.  485,  441,  only  be  at  some  station:    Stephen  v. 

442.  Smith,  29  Vt.  160;  but  this  is  under  the 

"Morris  &  Essex  R.  E.  Co.  &  oth-  statute:  76.;  Shedd  v.  Troy  &  B.  R. 

ers  V.  Ayres  &  others,  5  Dutch.  393;  R.  Co.,  40  Vt.  88;  Jerome  v.  Smith  et 

Bass  V.  Chi.  &  Northwestern  Ry.  Co.,  al.,  48  Vt.  230. 
36  Wis.  450,  9  Am.  Ry.  Rep.  101. 
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stopped  to  pTit  him  off.  The  company  running  on  time,  which  it 
is  dangerous  to  lose,  may  not  be  trifled  with  in  such  a  manner 
for  the  mere  humor  or  whim  of  passengers.'  In  the  case  from 
15  New  York,  Hibbard  v.  The  New  Yor'K  &  Erie  Eailroad  Com- 
pany, it  is  laid  down  as  the  law,  and  beyond  doubt  correctly  so, 
that  if  a  passenger,  who  has  thus  laid  himself  liable  to  be  eject- 
ed from  the  cars,  refuses  to  leave  when  ordered,  and  opportu- 
nity is  given  for  hira  to  do  so,  the  conductor'  may  employ  so 
much  force  as  may  be  necessary  to  effect  his  removal,  but  using 
no  violence  or  unnecessary  injury;  and  that  if  the  passenger  re- 
fuses to  comply,  and  resists,  and  injury  happens,  it  is  an  injury 
for  which  the  company  will  not  be  responsible;  for,  say  the  court, 
"  It  is  a  result  attributable  to  his  own  wrongful  conduct."  And 
such  is  doubtless  the  current  of  authorities." 

15.  They  may  collect  increased  fare,  if  paid  on  the  cars. — 
Both  as  a  convenience  for  the  transaction  of  business,  as  well  as 
for  the  proper  accountability  of  their  agents  and  servants  con- 
cerned in  operating  their  trains,  railroad  companies  may  discrim- 
inate, as  to  the  price  of  passage,  in  favor  of  those  passengers  who 
purchase  tickets  before  entering  on  the  trains;  and  may  collect 
a  higher  price  of  those  who  pay  their  fare  in  the  cars.'  But  such 
discrimination  must  be  made  and  carried  out  -in  good  faith,  ac- 
companied by  a  fair  and  reasonable  opportunity  for  persons  de- 
siring to  become  passengers  to  purchase  tickets  before  taking  the 
trains,  or  else  they  have  a  right  to  pay  upon  the  cars,  and  be  car- 
ried at  ticket  rates.*  But  if,  without  an  opportunity  to  purchase 
tickets  being  given  by  an  office  open  for  that  purpose,  a  passen- 
ger be  forced  to  pay  the  extra  charge  contemplated  by  the  stat- 

>  Hibbard  v.  N.  Y.  &  Erie  R.  R.  Conn.  249;  Du  Laurans  v.  1st  Div.  St. 

Co.,  15  N.  Y.  455;  O'Brien  v.   N.  Y.  Paul  and  Pacific  R.  R.  Co.,  15  Minn. 

Cent.  &  H.  R.  R.  R.  Co.,  80  N.  Y^  49;  Hilliard  v.  Goold,  34  N.  H.  230. 

236;  S.  C.  1   Am.  &  Eng.  R.  R.  Gas.  *  Jeffersonville  R.  R.  Co.  v.  Rogers, 

259;  Bait.  &  Ohio  R.  R.  Co.  v.  Bio-  28  Ind.  1;  Chi.,  Burlington  &  Quincy 

.  cher,  27  Md.  277.  R.  R.  Co.   v.   Parks,   18  111.  460;  St. 

2  Hibbard  v.  The  N.  Y.   &  Erie  R.  Louis,  Alton  &  Chicago  R.  R.  Co.  v. 

R.  Co.,  15  N.  Y.  455,  464;  Crocker  v.  Dalby,  19  111.  353;  Chase  v.  New  York 

New  London,  Villimantic  &  Palmer  C  nt.  R.  R.  Co.,  26  N.  Y.  (12  Smith), 

R.  R.  Co.,  24  Conn.  249.          ~  523;  Nellig  «.  New  York  Cent.  R.  R. 

'Jeffersonville  R.  R.  Co.  v.  Rogers,  Co.,  30  N.Y.  (3 Tiffany),  505;  Du  Lau- 

28  Ind.   1;    The  State  ».  Chovin,  7  rans«.  St.  Paul  &  Pacific  R.  R.  Co.,  15 

Iowa,  204;  Crocker  v.  New  London,  Minn.  49. 
"Willimantic  &  Palmer  R.  R.  Co.,  24 
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lite  to  be  paid  when  passage  is  paid  upon  the  cars,  the  company 
become  liable  to  the  penalty  provided  in  law  for  charging  or 
taking  over  the  regular  rates.'  For  a  refusal  of  a  passenger  to 
pay  on  the  cars  the  discriminating  price  charged  for  passage 
when  payable  thereon,  the  conductor,  by  refusing.to  accept  a  lesser 
sum,  may  put  the  passenger  off;  but  he  may  not  accept  the  lesser 
sum  when  tendered,  and  still  retaining  the  same,  expel  the  pas- 
senger from  the  cars;"  nor  may  he  elect  to  receive  and  retain 
the  amount  tendered,  and  carry  the  passenger  as  far  as  the  sum 
received  will  pay  the  fare,  and  then  put  him  off.'  Such  are  the 
rights  only  of  passengers,  however,  who  have  boarded  the  cars 
and  tendered  the  lesser  fare  in  good  faith,  without  design  of  ad- 
vantage thereby.* 

16.  Passengers  taking  wrong  train. — If  a  person  mistake  his 
train,  and  take  a  wrong  one,  he  is  nevertheless  a  passenger  on 
the  one  he  has  taken,  and  is  entitled  to  the  rights  of  a  passenger 
while  remaining  thereon,  and  the  company  are  entitled  to  have 
from  him  the  ordinary  fare  for  the  distance  he  travels.'  The 
conductor  is  not  bound  to  stop  the  train  between  stations 
to  enable  him  to  leave,  nor  elsewhere  but  at  a  regular  station ; 
but  if  he  does,  the  passenger  is  entitled  to  the  ordinary  and 
proper  treatment  in  leaving  tlie  train.' 

And  being  so  on  a  wrong  train,  whether  by  misdirection  or 
otherwise,  and  he  is  informed  thereof,  and  offered  free  carriage 
back  to  the  proper  connection  for  his  destination,  but  will  neither 
accept  the  same,  nor  pay,  nor  leave  the  train,  he  may  then  be  ex- 
pelled from  the  cars,  at  a  suitable  place  and  in  a  suitable  manner.' 
The  fact  of  the  misdirection  having  been  given  by  an  agent 
of  the  company  does  not  alter  tlie  case;'  if  thus  directed  to  a 
train  connecting  with  another  train  leading  to  his  destination, 

'  Chase  v.  New  Yoi-k  Cent.  K.  R.  Pacific  R.  R.  Co.,  15  Minn.  49. 

Co.,  26  N.  Y.  623;  Nellis  v.  New  York  'Columbus,  Chi.  &    Indiana  Cent. 

Cent.  R.  R.  Co.,  30  N.  Y.  (3  Tiffany),  Ry.  Co.  v.  Powell,  Admr.,  40  Ind.  37. 

505;  Du  Laurans  v.  St.  Paul  &  Pacific  "C,  C.  &  I.  C.  Ry.  Co.  v.  Powell, 

R.  R.  Co.,  15  Minn.  49.  supra. 

»Du  Laurans  v.  Ist  Div.  St.  Paul  &  'Barker  v.  New  York  Cent.  R.  R. 

Pacific  R.  R.  Co.,  15  Minn.  49.  Co.,  24  N.  Y.  (10  Smith),  599. 

»Du  Laurans  v.  1st  Div.  St.  Paul  &  'Barker  v.  New  York  Cent.  R.  R. 

Pacific  R.  R.  Co.,  15  Minn.  49.  Co.,  24  N.  Y.  (10  Smith),  599. 

*  Du  Laurans  v.  1st  Div.  St.  Paul  & 
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and  he  proceeds  thereon  past  the  connection,  which  he  by  ordi- 
nary care  may  have  discovered,  it  is  his  own  fault.' 

A  ticket  from  A  to  B  is  not  good  for  passage  from  B  to  A, 
notwithstanding  the  holder  may  have  been  permitted  to  so  ride 
on  similar  tickets  before  over  the  same  road.^ 

17.  Lay-over  tickets. — Tliough,  from  the  fact  that  the  con- 
tract of  transportation  arising  out  of  the  purchase  of  a  ticket 
is  an  entire  one,  the  company -is  not  bound  to  give  the  passenger 
a  lay-over  ticket  to  enable  him  to  stop  by  the  way,  yet  it  may  do 
so,  if  desired,  and  when  given,  its  terms  are  binding  upon  both 
parties,  and  will  be  enforced,  if  reasonable.*  If  the  time  be  lim- 
ited in  the  lay-over  ticket  in  which  the  journey  is  to  be  resumed, 
then  the  company  is  not  bound  to  carry  on  account  of  the  old 
ticket,  unless  within  the  time  thus  limited.*  But  whether  the 
passengers  be  carried  with  or  without  lay-over  tickets,  they  have 
a  right  to  be  carried  according  to  tiie  grade  of  their  tickets,  if 
tickets  are  of  different  grades;  and  they,  on  their  part,  must 
abide  by  all  reasonable  rules  of  the  company  whilst  in  the  cars.° 

18.  Carrying  passengers  on  freight  trains. — The  law  does  not 
compel  railroad  corporations  to  carry  passengers  upon  their  freight  i 
trains,  nor  freight  in  their  passenger  coaches;  it  only  requires 
them  to  carry  both,  but  leaves  it  to  such  corporations  to  regulate 
the  manner  in  which  the  same  shall  reasonably  be  done.° 

It  being  a  matter  of  choice  with  them  whether,  and  upon  what 
terms,  they  will  carry  passengers  upon  trains  for  freight,  the 
right  therefore  devolves  on  themselves  to  fix  the  same,  and  it  is 
held  that  it  is  not  an  unreasonable  regulation  that  they  shall  only 
be  carried  on  freight  trains  by  procuring  tickets  before  entering 
thereon.'    If  they  fail  to  do  so,  they  may  be  put  off  at  the  next 

'  Barker  v.  N.  York  Cent.  R.  E.  Co.,  ton  R.  R.  Co.,  56  Ala.  246,  18  Am.  Ry. 

supra.  Rep.  350. 

"Keeley  ».  Boston  &  Maine  R.  R.         'Chicago   &  Alton   R.  R.  Co.   v, 

Co.,  67  Me,  163,  16  Am.  Ry.  Rep.  339.  Plagg,  43  111.  364;    111.  Cent.  R.  R. 

3  Churchill  ».  Chi.  &  Alton  R.  R.  Co.  v.  Nelson,  59111.  110;  Cleveland, 

Co.,  67  111.  390.  C.  &  C.  R.  R.  Co.  v.  Bartram,  11  Ohio 

*  Churchill  v.  Chi.  &  Alton  R.  R.  St.  457;  Law  v.  Illinois  Central  R.R. 

Co.,  67  111.  390.  Co.,  32  la.  534, 10  Am.  Ry.  Rep.  66; 

i*  Churchill  ».  Chi.  &  Alton  R.  R.  Evans  v.  M.  &  C.  R.  R.  Co.,  supra; 

Co.,  67  111.  390;  111.  Cent.  R.  R.  Co.  v.  Burlington  &  Mo.  River  R.  R.  Co.  v. 

Johnson,  67  111.  312.  Rose,  11  Brown  (Neb.),  177;  S.  C.  1 

8  111.  Cent.  R.  R.  Co.  ».  Nelson,  59  Am.  &  Eng.  R.  R.  Cas.  253. 
111.  110;  Evans  v.  Memphis  &  Charles- 


986  THE   LAW   OF   BAILWAYS. 

station,  but  not  between  stations/  The  company  may  make  and 
enforce  rules  against  carrying  passengers  upon  freight  trains;' 
but  if  they  hold  themselves  out  to  the  public  to  carry  passengers 
on  such  trains,  then  they  are  bound  to  carry  accordingly,  to  the 
extent,  and  in  the  manner,  in  which  they  thus  profess  to  tlie 
public  an  intent  to  carry,  and  must  afford  a  reasonable  opportu- 
nity to  obtain  tickets  as  in  other  cases,  or  else  may  not  discrim- 
inate as  for  want  of  tickets." 

In  New  York  the  ruling  is,  that  where  freight  trains  are  in  tin 
habit  of  carrying  passengers,  a  person  admitted  thereon  as  a 
passenger,  and  treated  as  such,  is  entitled  to  all  the  rights  of  a 
passenger;  and  that  the  company  incurs  the  same  liability  to 
such  passenger  for  an  injury  received  while  being  carried,  as  if 
it  occurred  on  a  regular  passenger  train.* 

19.  A  conductor's  check  is  good  only  for  the  day  on  which  it 
is  given. — The  ordinary  check  of  the  conductor,  given  to  a  passen- 
ger in  lieu  of  his  ticket,  and  on  which  is  designated  the  day  and 
train  upon  which  it  is  to  be  used,  is  good  only  for  that  day  and 
train;  and  a  passenger  leaving  a  train  voluntarily  at  a  station, 
and  entering  another  train  of  the  same  road,  although  it  be  goinir 
in  the  same  direction,  will  have  no  right  to  be  carried  upon 
such  check,  bat  must  pay  his  fare  or  produce  a  regular  ticket,  or 
else  be  liable  to  be  put  off  the  train.°  Nor  does  it  matter  that 
the  agent  of  the  same  company,  at  the  station  where  he  left  the 
first  train,  informed  liim,  on  inquiry,  that  the  check  would  be 
good  until  taken  up;  such  agent  is  without  power  to  bind  the 
company  in  that  respect." 

'  111.  Cent.  R.  R.  Co.  v.  Nelson,  59  ton  R.  R.  Co.,  supra.     It  is  not  rea 

111.  110;    Law  ».  111.  Cent,  R.  R.  Co.,  sonable  to  afford  such  passengers  no 

32  Iowa,  584;  Cleveland,  C.  &  C.  R.  R.  opportunity  to  procure  tickets  excep 

Co. «).  Bartram,  11  Ohio  St.  457.    But  at  such  hours  as  would  make  it  moi 

see  contra,  B.  &  Mo.  R.  R.  R.  Co.  v.  expeditious    to   travel    by   passeng' 

Rose,  supra.  This  rule,  that  passen-  trains:  Evans  v.  M.  &  C.  R.  R.  C'o., 

gers  can  only  be  ejected  at  stations,  is  supra. 

a  statutory  one;  in  the  absence  of  such  *  Edgerton  v.  The  New  York  &  Har- 

a  statute,  the  expulsion  may  be  effect-  lem  R.  R.  Co.,  39  N.  T.  (12  Tiffany), 

ed  at  any  suitable  place:  Ibid.  227. 

2  111.  Cent.  R.  R.  Co.  v.  Johnson,  67  » McClure  v.  The  Phila.,  Wilmington 

111.  312;  Evans  v.  M.  &  C.  R.  R.  Co.,  &  Baltimore  R.  R.  Co.,  34  Md   532- 

^'V'^-  S.  C.  6  Am.  R.  345. 

'  111.  Cent.  R.  R.  Co.  v.  Johnson,  67  «  McClure  v.  P.,  W.  &  B.  R.  R.  Co. 

111.  812;  Evans  r.  Memphis  &  Charles-  supra.              .                                 ' 
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20.  Sleeping  oars. — A  sleeping  car  company  is  not  respon- 
sible to  its  passengers,  either  as  a  carrier  or  as  an  innkeeper.'  Its 
obligations  are  peculiar  to  the  nature  of  its  business,  and  are: 
to  exclude  improper  persons  from  their  sleeping  cars,  to  provide 
passengers  a  berth,  and  to  keep  watch  during  the  night  to  pre- 
vent the  loss  of  the  passengers'  effects."  In  case  of  loss,  the  com- 
pany is  liable  for  the  value  of  such  reasonable  articles  as  a 
traveler  usually  carries,  and  for  such  a  sum  of  money  as  may  be 
reasonably  necessary  for  his  traveling  expenses.' 

iBlum  V.   Southern    Pullman  Pal-  Pfaelzer  v.   Same,  4  Weekly  Notes, 

ace  Car  Co.,  1  Flippin,  500;  S.  C.  9  240;    Palmeter  v.  Wagner,  11   Abb. 

Am.  Ry.  Rep.  321;  Pullman  Palace  Law  J.  149. 

Car  Co.  ».  Smith,  73  III.  360,  9  Am.  2biujii,,_  g_  p_  p_  q^^  Co.,  supra. 
Ry.  Rep.  328;  Welch  v.  Pullman  Pal-  'Blum  v.  S.  P.  P.  Car  Co.,  supra. 
ace  Car  Co.,  16  Abb.  Pr.,  N.  S.,  352; 
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BAGGAGE. 


Section. 


What  the  term  includes 
Liability  of  company  for;  its  check 

is  evidence        .... 
Liability  not  avoided  by  notice  on 

the  back  of  ticket     . 
Through  checks  for  baggage  on 

connecting,    but     independent 

lines 

Distinction  as  to  recovery  against 

connecting    lines,    and  united 

continuous  lines 
Limitation  of  liability,  by  notice 


Section, 
or  by  contract  .  .        .      6 

Through  checks  upon  continuous 
lines 7 

Detention  of  owner  by  reason  of 
damage  to  baggage  ...      8 

Testimony  of  owner   as   to   lost 
baggage  9 

Baggage,  as  freight,  passing  with- 
out the  owner  . ,       .        .        .10 

Lien  on  baggage  for  fare  of  pas- 
senger       11 


1.  'What  the  term  includes. — It  18  difficult  to  enumerate  the 
ai'ticles  that  maj  be  included,  in  each  particular  case,  in  the  term 
baggage.  This  depends  much  upon  the  condition,  habits  and  cir- 
cumstances of  life  of  the  passenger.'  Ordinarily  it  includes  a 
trunk  or  trunks,  with  the  necessary  wearing  apparel  for  both  com- 
fort and  dress,  suitable  to  the  condition  in  life  of  the  person;  as 
also  articles  of  the  toilet,  as  brushes,  combs,  razors,  and  shaving 
apparatus;  and  likewise  writing  conveniences,  and  other  articles 
of  daily  personal  use  and  comfort;''  also  the  necessary  money  for 
the  journey;'  and  small  articles  of  mere  convenience,  taste  or 
pleasure,  as  opera  glasses,  gun,  revolver,  and  hunting  apparatus;* 


'N.T.  Cent.  &  H.  R.  R.  R.  Co.  v. 
Fralofif,  100  U.  S.  24,  21  Am.  Ry. 
Rep.  428.  It  is  a  question  for  the 
jury:  Ibid. 

'  Hawkins  v.  Hoffman,  6  Hill's  R. 
586;  Davis  v.  Mich.  Southern  &  N. 
Ind.  R.  R.  Co.,  22  111.  278;  Toledo, 
Wabash  &  W.  Ry.  Co.  v.  Hammond, 
33  Ind.  379. 

'Hawkins  v.  Hoffman,  6  Hill's  R. 
586;  Merrill  v.  Grinnell,  30  N.Y.  594; 
Jordan  v.  The  Fall  River  R.  R.  Co.,  5 
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Cush.  69. 

*  Hawkins  v.  Hoffman,  6  Hill's  R. 
586;  Woods  V.  Devin,  13  111.  751;  Da- 
vis V.  M.  S.  &  N.  1.  R.  R.  Co.,  22  ID. 
278;  Toledo,  Wabash  &  W.  Ry.  Co.  v. 
Hammond,  33  Ind..  379,  382.  But 
it  is  held  that  a  grocer,  traveling  in- 
to the  country  to  purchase  butter, 
can  not  recover  for  the  loss  of  two  re- 
volvers: Chicago,  Rock  Island  &  Pa- 
cific R.  R.  Co.  V.  Collins,  56  111.  212,  4 
Am.  Ry.  Rep.  458. 
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but  not  money  in  larger  amount  than  for  necessary  expenses; 
nor  articles  of  merchandise  or  of  virtu,  as  paintings,  statuary, 
antiquarian  or  geological  specimens,  or  other  articles  not  needed 
for  the  personal  comfort  or  pleasure  of  the  passenger  during  his 
journey,  or  absence  from  home  in  his  character  of  traveler.'  It 
has  been  held  to  include  the  surgical  instruments  of  a  surgeon;" 
the  books  of  a  student,  and  of  a  lawyer;'  and  valuable  jewelry 
and  miniatures  as  the  baggage  of  a  lady;*  and  alsoa  watch/ 

Notice  in  terms  that  trunks  contain  other  than  personal  bag- 
gage is  not  necessary;  the  jury  may  infer  such  notice  froiij  all 
the  circumstances." 

An  attempt  by  a  passenger  to  have  an  unreasonable  amount 
of  money  carried  among  his  baggage,  as  baggage,  by  concealment, 
therein,  or  without  making  the  same  known  to  the  company,  is 
a  fraud  upon  the  company,  and  no  responsibility  will  attach  to 


'  Hawkins  v.  Hoffman,  6  Hill's  R. 
586;  Davis  v.  M.  S.  &  N.  I.  R.  R.  Co., 
22  111.  278;  Stimson  and  another  v, 
Connecticut  River  R.  R.  Co.,  98  Mass. 
83.  Nor  to  merchandise:  Miss.  Cent. 
R.  R.  Co.  V.  Kennedy,  41  Miss.  671. 

2  Hannibal  &  St.  Jos.  R.  R.  Co.  v. 
Swift,  12  Wall.  274,  275. 

3  Hopkins  ».  Westcott,  6BIatch.  CO. 
R,,  64.  But  masquerade  costumes  ,in 
the  trunks  of  their  owner,  and  shipped 
to' be  used  at  their  destination,  are  not 
personal  baggage;  and  in  order  to  ren- 
der the  company  liable  for  delay  in 
delivering  them,  they  must  have  no- 
tice of  their  contents,  and  when  they 
are  to  be  used:  Michigan  Southern  & 
Northern  Indiana  R.  R.  Co.  v.  Oehm, 
56  III.  293,  4  Am.  Ry.  Rep.  451. 

*  McGill  V.  Rowand,  3  Penn.  St.  452. 

'Jones  V.  Voorhees,  10  Ohio,  146. 
And  it  is  held  in  a  ease  in  Missouri, 
that  for  a  small  quantity  of  carpeting 
delivered  with  the  baggage  to  the 
baggagemasterj  although  not  checked 
as  baggage,  the  company  was  liable, 
the  passenger  being  assured  by  the 
baggageman  that  no  check  was  neces- 
sary, and  that  it  would  go  safely,  al- 


though, by  rules  unknown  to  the  pas  ■ 
senger,  the  baggageman  was  prohibit- 
ed from  receiving  articles  of  freight  to 
carry  with  ordinary  baggage:  Minter 
V.  Pacific  R.  R.  Co.,  41  Mo.  503.  The  > 
ruling  in  this  case  was  upon  the  prin- 
ciple that  the  company  was  bound  by 
the  action  of  its  servant  in  the  line  of 
his  vocation.  Where  merchandise 
other  than  ordinary  baggage  is  re- 
ceived upon  the  payment  of  exti-a 
compensation,  and  there  is  no  fraud 
practiced  as  to  its  nature,  the  company 
will  be  liable  therefor  as  a  common 
carrier:  Stoneman  v.  Erie  Ry.  Co.,  52 
N.  Y.  429,  4  Am.  Ry.  Rep.  446;  Slo- 
man  v.  Great  Western  Ry.  Co.,  67  N. 
Y.  208,  15  Am.  Ry.  Rep.  113. 

"Sloman  ».  Great  Western  Ry:  Co., 
supra.  And  the  owner  is  not  re- 
quired to  declare  the  value  of  the  bag- 
gage, unless  requested,  or  unless  he  is 
attempting  to  forward  merchandise  as 
baggage:  Brown  ».  Camden  &  At- 
lantic R.  R.  Co.,  83  Penn.  St.  316,  15 
Am.  Ry.Rep.  421;  N.  Y.  Cent.  &  H. 
R.  R.  R.  Co.  V.  FraloflF,  100  U.  S.  24, 
21  Am.  Ry.  Rep.  428. 
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it  therefor.'  In  such  case  it  is  the  duty  of  the  passenger  to 
report  the  same  to  the  company,  and  pay  such  extra  charges  for 
its  transportation  as  may  justly  be  demanded." 

And  whether  the  articles  claimed  to  have  been  lost  be  proper 
or  improper  articles  of  baggage,  yet  the  contradictory  statements 
and  conduct  of  the  claimant  may  go  far  to  destroy  confidence  in 
his  testimony,  when  subsequently  given  upon  the  subject.' 

Some  of  the  authorities  go  further,  and  hold  that,  in  addition 
to  a  passenger's  own  baggage,  within  the  general  description  and 
definition  of  the  term,  he  may  also  include,  and  recover  for,  if 
lost,  articles  of  clothing,  and  various  other  articles,  purchased  by 
him  when  from  home,  and  traveling  without  any  other  member 
of  his  family,  for  the  use  of  such  of  his  family  or  some  of  them 
who  at  the  same  time  remain  at  home;*  not  including,  how- 
ever, uncut  cloth  for  dresses  purchased,  and  being  carried  in  like 
manner  in  his  trunk,  for  one  not  a  member  of  his  family.'  But 
the  doctrine  thus  avowed,  as  to  the  right  so  to  include  articles  of 
clothing  and  other  articles  of  or  for  those  of  his  family,  neither 
payingpassagenortravelingwith  him,  to  our  mind  is  unwarranted 
by  legal  authority.  Personal  baggage  means  baggage  of  the  per- 
son who  is  the  passenger.  In  the  case  here  cited  from  42  New 
York,  the  court  even  go  so  far  in  their  admiration  of  judicial 
"  progress,"  as"  to  favor  the  recovery,  under  the  claim  of  baggage, 
of  whatever  the  carrier  shall  have  received  to  carry  as  such — 
that  is,  for  whatever  may  be  in  the  trunks  received  to  carry  as 
baggage,  within  the  given  weight  allowed  for  baggage  by  the 
custom  of  the  carrier.  This  rule  would  not  only  tend  to  pro- 
mote fraud  and  imposition,  and  result  in  compelling  the  com- 
pany in  all  cases  to  examine  the  contents  of  passengers'  trunks 
before  accepting  the  same  as  baggage,  to  see  if  there  be  not  other 

'  Chi.  &  Aurora  R.  R.  Co.  v.  Thorap-  22  111.  278.    And  see  Brown  v.  Cam- 
son,  19  111.  578;  Davis  v.  Mich.  South-  den  &  Atlantic  R.  R.  Co.,  83  Penn.  St. 
cm  &  N.  Ind.  R.  R.  Co.,  22  111.  278;  316,  V>  Am.  Ry.  Rep.  421. 
Collins  I).  Boston  &  Maine  R.  R.  Co.,  'Davis  v.  M.  S.  &  N.  I.  R.  R.  Co., 
10  Cush.  506.     Evidence  of  conspir-  22  III.  278. 

acy  to  charge  tU  railroad  company  for  ♦  Dexter  v.  Syracuse,  Binghamton  & 

the  loss  of  a  trunk  is  admissible:  Chi-  N.  Y.  R.  R.  Co.,  42  N.  Y.  326;   S.  C. 

cage,  Rock  Island  &  Pacific  R.  R.  Co.  1  Am.  R.  527. 

V.  Collins,  56  111.  212,  4  Am.  Ry.  Rep.  ^  Dexter  v.  Syracuse,  Binghamton  & 

4''3-  N.  York  R.  R.  Co.,  42  N.  Y.  326. 
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articles  of  value  than  baggage  deposited  therein,  but  would  also, 
in  the  absence  of  such  precaution  of  the  carrier,  enable  the  traveler 
to  carry  as  baggage,  and  without  cost,  money,  articles  of  virtu, 
or  other  property  of  small  compass  and  light  weight,  to  an  un- 
limited value,  without  cost  or  freight,  and  without  compensation 
to  the  carrier,  and  at  the  same  time  obtain  full  pay  for  the  value 
thereof,  if  lost.* 

Although  live  animals  are  not  to  be  regarded  as  baggage  of  a 
passenger,  yet  if  such  animal,  belonging  to  a  passenger,  be  con- 
fided to  the  care  of  the  baggageman  of  the  train,  when  thereon, 
for  carriage,  and  he  consent  to  take  charge  of  thfe  same,  the  com- 
pany will  be  accountable  for  the  loss  thereof,  occasioned  by  the 
negligence  or  wrong  act  of  the  baggageman,  notwithstanding 
there  be  a  notice  posted  at  the  several  stations  that  live  animals 
are  baggagemen's  perquisites,  if  no  special  information  thereof 
be  brought  home  to  the  owner.'' 

2.  Liability  of  company  for  baggage  ;  its  check  is  evidence. 
— Though  railroad  companies  and  other  carriers  are  only  respon- 
sible for  injuries  to  passengers  arising  from  the  want  of  the  utmost 
care  on  their  part,  or  from  the  want  of  proper  and  safe  road  ve- 
hfcles  or  coaches,  or  from  the  unsuitableness  of  employes,  serv- 
ants and  agents  having  control  or  charge  of  the  same,  or  for 
some  other  wrong,  omission  or  neglect,'  yet,  as  to  the  baggage 
of  their  passengers,  in  the  absence  of  a  special  and  legal  con- 
tract to  the  contrary,  they  are  absolutely  liable  for  the  safe  deliv- 
ery of  the  same  to  the  owners  on  presentation  of  the  proper  check 
or  authority  to  receive  it,  and  in  that  respect  are  insurers,  except 
as  against  the  act  of  God,  and  the  act  of  the  public  enemy.* 

'  42  N.  T.  326.  is  destroyed  by  fire  while  in  storage,  it 
''CantlingB.  Hannibal  &  St.  JoeR.  was  held,  the  railroad  company  could 
R.  Co.,  54  Mo.  385.  not  avail  itself  of  the  privileges  of  a 
° Camden  &  Amboy  R.  R.  &  Trans.  common  carrier  in  relation  thereto: 
Co.  ».  Burke,  13  Wend.  611,  2  Am.  R.  MoCormick  v.  Pennsylvania  Central 
W.  Cas.  399.  Butvrherethe  baggage  R.  R.  Co.,  49  N.  Y.  303,  4  Am.  Ry. 
master  of  the  road  refuses  to  check  Rep.  429.  It  was  assumed  the  acts  of 
baggage  without  the  payment  of  extra  the  baggage  master  were  within  his 
compensation  for  overweight,  and  up-  authority,  and  binding  on  the  defend- 
on  demand  made  refuses  to  return  the  ant;  and  there  was  a  division  of  opin- 
baggage  because  it  has  been  deposit-  ion  among  the  judges  as  to  whether 
ed  in  the  car,  and  can  not,  without  the  facts  &owed  a  conversion  of  the 
great  trouble,  be  removed,  and  the  baggage  in  law:  Ibid. 
baggage  is  sent  forward,  without  the  *2  Kent's  Comm.,  527;  Sewall  v. 
plaintiff,  to  the  destination,  where  it  Allen,  6  Wend.  335;  Camden  &  Am- 
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The  strict  liability  of  a  common  carrier  attaciies  to  a  railroad 
company  for  the  baggage  of  its  passengers  confided  to  its  care, 
and  checked  accordingly,  daring  its  passage,  and  for  such  reason- 
able time  after  its  arrival  at  the  place  of  destination,  as  to  give 
the  passenger  an  opportunity  to  call  for  the  same.'  What  is  a 
reasonable  time  is  not  an  arbitrary  matter  of  law,  but  must  be 
left  for  determination  in  each  particular  case."  After  such  rea- 
sonable time,  the  liability  of  the  company  becomes  that  of 
warehousemen,  and  its  liability  as  carrier  ceases.' 


boy  R.  R.  &  Trans.  Co.  v.  Burke,  13 
Wend.  611;  Camden  &  Amboy  R.  R. 
&  Trans.  Co.  v.  Belknap,  21  Wend. 
354,  2  Am.  R.  W.  Cas.  496;  Warner 
V.  The  Burlington  &  M.  River  R.  R. 
Co.,  22  Iowa,  166;  Davis  v.  Mich.  S. 
&  N.  Ind.  R.  R.  Co.,  22  111.  278; 
Dibble  v.  Brown  &  Harris,  12  Geo. 
217;  Wilson  v.  Chesapeake  &  Ohio  R. 
R.  Co.,  21  Grratt.  654.  And  such,  too, 
is  the  English  rule:  Maorow  v.  Great 
Western  Ry.  Co.,  Law  Rep.  6  Q.  B. 
618;  Cohen  v.  Southeastern  Ry.  Co., 
Law  Rep.  2  Exch.  Div.,  253;  Brooke 
V.  Pickwick,  4  Bing.  218;  Williams 
V.  Great  Western  Ry.  Co.,  10  Exch. 
15;  Marshall  v.  York,  Newcastle  & 
Bei-wiok  Ry.  Co.,  11  Com.  B.  655; 
Great  Western  Ry.  Co.  v.  Goodman, 
12  lb.  313;  Butcher  v.  London  & 
Southwestern  Ry.  Co.,  16  lb.  13; 
Richards  t).  London,  Brighton  &  South 
Coast  Ry.  Co.,  7  lb.  839.  But  see 
Stewart  v.  London  &  Northwestern 
Ry.  Co.,  3  H.  &  C.  135;  Talley  v. 
Great  Western  Ry.  Co.,  Law  Rep.  6 
Com.  P.  44.  If  the  passenger  stops 
off  with  his  baggage  by  permission  of 
the  company,  and  again  resumes  his 
.journey  with  the  same  baggage,  and 
it  be  by  the  company  received,  the 
liability  is  renewed:  Wilson  v.  Ches. 
&  Ohio  R.  R.  Co.,  supra.  To  restrict . 
liability  for  baggage,  there  must  be 
an  actual  agreement,  or  actual  notice 
acquiesced  in:  Ibid.  And  a  married 
woman    may    maintain    her   action 


against  the  railway  company  for  injury 
to  her  baggage,  if  such  baggage  is 
her  separate  property  under  the  laws 
of  the  state  in  which  she  is  domiciled, 
and  the  lea;  loci  confers  the  right  to 
sue.  The  lex  loci  has  reference  only 
to  the  remedy:  Stoneinan  v.  Erie  Ry. 
Co.,  52  N.  Y.  429, 4  Am.  Ry.  Rep.  446. 

'  Bumell  V.  New  York  Cent.  R.  R. 
Co.,  45  N.  Y.  184;  S.  C.  6  Am.  R.  61; 
Dininny  v.  New  York  &  New  Haven 
R.  R.  Co.,  49  N.  Y.  (4  Sickels),  546; 
Bartholomew  v.  St.  Louis,  Jackson- 
ville &  Chi.  R.  R.  Co.,  53  111.  227;  S. 
C.  5  Am.  R.  45;  Warner  v.  The  B.  & 
M.  River  R.  R.  Co.,  22  Iowa,  166; 
Mote  V.  The  Chi.  &  N.  W.  R.  R.  Co., 
27  Iowa,  22,  26;  Louisville,  Cincinnati 
&  Lexington  R.  R.  Co.  v.  Mahan,  8 
Bush  (Ky.),  184;  Patscheider  v.  Great 
Western  Ry.  Co.,  Law  Rep.  3  Exch. 
Div.,  153,  19  Am.  Ry.  Rep.  459. 

'^  Bumell  ».  New  York  Cent.  R.  R. 
Co.,  45  N.  Y.  184;  Mote  v.  The  Chi. 
&  N.  W.  R.  R.  Co.,  27  Iowa,  22,  26; 
Louisville,  Cincinnati  &  Lexington  R. 
R.  Co.  V.  Mahan,  8  Bush,  184.  But 
from  evening  until  the  next  morning 
is  unreasonably  long  for  a  passenger 
to  impose  a  carrier's  liability  on  the 
company  after  arrival  of  the  baggage: 
lb. 

'  Roth  V.  Buffalo  &  S.  L.  R.  R.  Co., 
84  N.  Y.  548;  Bumell  v.  New  York 
Cent.  R.  R.  Co.,  45  N.  Y.  184;  Fair- 
fax V.  New  York  Central  &  Hudson 
River  R.  R.  Co.,  67  N.  Y.  11,  16  Am. 
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In  teurnell  v.  The  New  York  Cent.  R  E.  Co.,  above  cited,  the 
owner  of  the  baggage  applied  for  the  same  on  the  second  day 
after  his  arrival  at  the  place  of  its  destination.  It  not  being 
found,  upon  snit  therefor,  the  court  say:  "It  is  unnecessary  to 
attempt  a  definition  of  reasonable  time,  as  applied  to  this  sub- 
ject in  this  case,  because  it  is  clear  that  suflBcient  time  had 
elapsed  to  relieve  the  ca,rrier  from  his  peculiar  liability  as  in- 
surer of  the  property  ";  but  that  there  "  still  remained  a  duty  " 
on  the  part  of  the  company  to  exercise  ordinary  care  in  keeping 
and  preserving  the  property  until  called  for,  or  disposed  of  ac- 
cording to  law;  and  that  this  duty  resulted  from,  and  was  a 
part  of,  the  original  contract  or  undertaking  for  the  carriage  of 
the  property.' 

But  to  exempt  such  carrier  from  strict  liability  as  such,  and 
change  its  relations  into  that  of  a  warehouseman,  the  goods  or 
baggage  must  not  only  arrive  at  the  place  of  destination,  and  be 
tliere  stored,  if  not  called  for,  until  a  reasonable  time  has  elapsed 
for  the  owner  to  call  for  them,  but  the  storage  must  be  in  a  safe 
and  secure  place,  in  the  charge  of  careful  and  competent  serv- 
ants, ready  to  be  delivered  to  the  owner  when  called  for.  The 
same  rule  applies  to  the  transportation,  arrival  and  storage  of 
baggage,  as  to  ordinary  freights.^ 

In  Bartholomew  -o.  St.  Louis,  Jacksonville  &  Chicago  Kail  road 
Company,  the  court,  after  referring  to  the  cases  of  Richards  v. 
Michigan  Southern  &  Northern  Indiana  Eailroad  Company,  and 

Ry.  Rep.  141;   Francis  ».  Dubuque  &  overcome  by  general  proof  of  care  exr 

Sioux  City  R.  B.   Co.,  25  Iowa,  60;  ercised:  Fairfax  ».  N.  Y.  C.  &  H.  R. 

Mote  «.  Chi.  &  N.  W.  R.  R.  Co.,  27  R.  R.  Co.,  supra. 
Iowa,  22;  S.  C.  1  Am.  R.  212;  Louis-  '  Burnell  v.  The  New  York  Cent.  B. 

ville,  Cincinnati  &  Lexington  R.  R.  R.  Ca.,  45  N.  Y.  184;  Warner  w.  The 

Co.  V.  Mahan,  8  Bush  (Ky.),  184.    A  B.  &  M.  River  R.  R.  Co.,  22  Iowa, 

station  agent  has  no  power  to  bind  166;  Mote  v.  The  Chi.  &  N.  W.  R.  B. 

the  company  by  a  contract  for  the  Co.,  27  Iowa,  22,  26,  27. 
storage  of  baggage,  and  the  surrender         ^  Richards  v.  The  Mich.   S.   &  N. 

of  the  check  for  such  a  purpose  ter-  Indiana  R.  R.  Co.,  20  111.  404;  Porter 

minates  the  liability  of  the  company:  «.  The  Chi.  &  Rook  Island  R.  R.  Co., 

Mattison  «.  New  York  Central  R.  R.  20  111.  407;  Chi.,  Rock  Islau..!  &  Pacific 

Co.,  57  N.  Y.  552,  7  Am.  Ry.  Rep.  98.  R.  R.  Co.  v.  Faircloaifh,  52  111.  106; 

A   failure  to   produce  the   baggage  Bartholomew  v.  St.  Louis,  Jaclcson- 

when  called  for,  or  to  account  for  its  ville  &  Chi.  R.  R.  Co.,  53  HI.  227;  S, 

disappearance,    is   ■prima  facie  evi-  C.  5  Am.  R.  45. 
dence  of  negligence,  which  will  not  be 
63 
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of  Porter  v.  The  Chicago  &  Rock  Island  Railroad  Ooinpany, 
above  cited,  say:  "  These  cases  all  related  to  freight  in  its  ordi- 
nary sense,  as  distinguished  from  baggage,  which  is  usually  taken 
with,  and  attends  persons  while  traveling.  But  no  diflfer^nce  is 
perceived  between  baggage  given  in  charjjeof  the  company,  and 
ordinary  freight.  In  eaeli  case  the  company  are  paid  to  trans- 
port the  property.  On  freight,  the  money  is.paid  directly  and 
simply  for  its  transportation,  while  with  baggage,  the  price  paid 
for  its  transportation  is  included  in  the  charge  for  the  ticket  the 
owner  purchases  for  his  transportation.'  In  each  case  the  com- 
pany becomes  equally  liable  for  its  safe  carriage  and  delivery, 
and  are  under  the  same  responsibility  for  loss  or  injury  it  may 
sustain.  It  is  true,  the  two  different  kinds  of  property  are  car- 
ried on  different  trains,  but  that  can  not  matter,  as  their  lia- 
bility is  in  all  respects  the  same.  There  beipg  no  difference  in 
the  duty  or  liability  of  the  carrier  in  the  two  cases,  they  should 
be  governed  by  the  same  rules."  The  court  then  add  that 
"  When  defendants  in  error,  therefore,  transported  the  trunk  to 
Delhi,  to  relieve  themselves  from  the  liability  as  common  car- 
riers, they  should  have  stored  the  trunk  in  a  safe  and  secure 
warehouse,  and  then  the  new  relation  of  a  warehouseman  would 
have  attached."  And  the  burden  of  proof  is  upon  the  company 
to  show  such  proper  storage  of  the  property;  until  this  is  made 
to  appear,  the  company  ig  not  exonerated  from  the  liability  of 
a  common  carrier." 

The  storage  of  baggage  in  a  room  or  warehouse,  in  a  window 
of  which  the  glass  is  holden  in  only  by  tacks,  the  window 
being  without  any  blinds,  where  entry  is  made  through  such 
window  and  the  property  taken,  renders  the  common  carrier  lia- 
ble as  for  an  insecure  manner  of  storing  the  property.' 

The  liability,  as  common  carrier,  for  the  loss  or  injury  of  bag- 
gage, only  attaches  where  the  carrier  has  exclusive  possession 
thereof;  therefore,  ra-ilway  companies  are  not  liable  in  that  char- 

'  Wilson  V.  Grrand  Trunk  R.  W.  of  fare  for  the  passenger  includes  corn- 
Canada,  56  Maine,  60.  pensation  for  the  carriage  of  his  bag- 

"  Bartholomew  v.  St.  Louis,  Jack-  gage,  ^s  to  which  the  carriers  of  pas- 

sonville  &  Chi.  R.  R.  Co.,  53  111.  227,  sengers  are  to  be  regarded  as  common 

231,  232.    And  in  Wilson  v.  Grand  carriers":  56  Maint,  60,  61. 

Trunk  R.  W.  Co.  of  Canada,  the  court  '  Chicago,  Rock  Island  &  Pacific  R. 

say,  Appleton,  Chief  Justice:  "  The  R.  Co.  v.  Fajrolough,  52  111.  106. 
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acter  for  b9,ggage  retained  by  the  passenger  within  his  own  con- 
trol, bixt  only  for  their  aetvial  negligence.'  In  Tower  v.  Utica  & 
Schenectady  E.  E.  Co.,  just  cited,  the  leading  case  in  this  coun- 
try, the  plaintiff  left  his  overcoat  in  the  cars  at  the  end  of  his 
journey,  having  had  it  in  his  possession  during  the  journey. 
The  court  held  that  there  was  no  delivery  to  the  carrier,  and 
therefore  it  was  not  liable.''  Whether  different  rules  apply  to 
steamboats  than  to  other  carriers  is  not  entirely  clear  from  the 
authorities,  but  the  rule  jis  here  stated  seems  to  be  generally  ap- 
plied to  them,  ou  the  same  grounds  as  to  railroads;'  though  a 
different  rule  prevails  in  New  York,,* 


'  Talley  v.  Great  Western  Ry.  Co., 
Law  Rep.  6  Com.  P.  44;  Le  Conteur  o. 
London  &  Southwestern  Ry.  Co.,  Law 
Rep.  1  Q.  B.  54;  Bergheim  v:  Great 
Eastern  Ry.  Co.,  Law  Rep.  3  C.  P. 
biv.  221,  16  Am.  Ry.  Rep.  507;  Tower 
V.  Utica  &  Schenectady  R.  R.  Co.,  7 
HiU,  47. 

2  7  Hill,  47.  See,  also,  Fir?t  Natl. 
Bank  of  Greenfield  ».  Marietta  &  Cin- 
cinnati R.  R.  Co.,  20  Ohio  St.  259; 
Grosvenor  v.  N.  Y.  Cent.  R.  R.  Co., 
89  N.  Y.  34. 

'  Abbott  V.  Bradstreet,  55  Me.  530; 
Clark  V.  Burns,  118  Mass.  275 ;  Steam- 
bo9,t  Crystal  Palace  v.  Vanderpool,  16 
B.  Mon.  302.  And  see  R.  E.  Lee,  2 
Abb.  (U.  S.  C.  C),  49. 

*Mudgett  V.  Bay  State  St.  Co.,  1 
Daly,  151;  Gore  ii.  Norwich  &  N.Y. 
Ti'ansp.  Co.,  2  lb.  254;  Macklini;.  New 
Jersey  S.  Co.,  7,  Abb.  Pr.  (N.  S.),  229; 
Van  Horn  v.  Kermit,  4  E.  D.  Smith, 
453.  Cohen  v.  i'rost,  2  Duer,  341,  is 
questioned  in  the  case  first  cited.  See, 
also,  Gleasonv.  Goodrich  Transp.  Co., 
32  Wis.  85;  McEee  v.  Owen,  15  Mich. 
115;  Walsh  V.  Steamboat  H.  M. 
Wright,  1  Newb.  494.  Under  the 
English  cases,  some  doubt  has  arisen 
as  to  what  shall  constitute  such  a  de- 
livery to  the  carrier  as  to  charge  him 
as  such.  In  Talley  v.  Great  Western 
Ry.  Co.,  supra,  the  plaintiflF,  haviag 


had  his  portmanteau  placed  in  the  car 
with  him,  got  off  the  train  for  refresh- 
ments, leaving  the  portmanteau  in  the 
cars.  On  returning  to  the  train  he 
was  unable  to  find  his  car,  and  there- 
fore took  another.  His  portmanteau 
was  delivered  to  him  at  the  end  of  the 
journey,  but  its  contents  were  missing. 
The  jury  having  found  the  plaintiff 
negligent,  the  defendants  were  held 
not  liable.  In  LeConteur  v.  London  & 
Southwestern  Ry.  Co.,  supra,  a  chro- 
nometer was  lost  under  much  similar 
circumstances.  The  defendant  was 
held  not  liable  under  the  Carriers' 
Act;  but  CocKBURK,  C.  J.,  said:  "I 
think  the  circumstances  mast  be 
strong  to  relieve  the  company  from 
their  liability;  it  is  not  because  the 
article  that  is  part  of  the  passenger's 
luggage  to  be  conveyed  with  him  is, 
by  the  joint  consent  of  the  passenger 
and  the  company,  placed  in  a  carriage 
with  him,  that  the  company  are  neces- 
sarily released  from  their  obligation  to 
carry  safely."  L.  R.  1  Q.  B.  59.  But 
the  more  recent  case  of  Bergheim  v. 
Great  Eastern  Ry.  Co.,  supra,  affirms 
the  position  taken  in  the  Talley  case. 
See,  also,  in  this  connection.  Butcher 
V.  London  &  Southwestern  Ry.  Co., 
16  Com.  B.  13;  Richards  v.  London, 
Brighton  &  South  Coast  Ry.  Co.,  7 
Com.  B.  839. 
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3.      Liability  not  avoided  by  notice  on  back  of  the  ticket. — 

But  whatever  the  effect  of  notice  of  terms  of  shipment  may  be, 
when  clearly  brought  home  to  the  knowledge  of  the  consignor  at 
the  time  of  the  consignment,  mere  notice  or  conditions  printed 
on  the  back  of  a  passenger  ticket,  as  to  limited  liability  for  bag- 
gage, will  not  bind  the  passenger,  or  relieve  the  carrier  from  the 
common  law  liability.  The  presumption  of  law  will  not  arise 
therefrom  that  the  passenger  had  notice  thereof,  or  read  the  same 
at  the  time  of  receiving  the  ticket.  In  such  case  the  ticket  ie 
only  expected  to  secure  the  transportation  of  the'  passenger,  and 
is  liable  to  be  exchanged  for  the  conductor's  cheek  in  an  early 
stage  of  the  passage,  and,  moreover,  is  not  designed  to  be 
retained  for  future  use,  as  evidence  of  a  contract  for  the  trans- 
portation of  the  passenger's  baggage;  hence  the  passenger  is  not 
bound  to  observe  or  read  it,  nor  is  he  bound  by  the  inscription 
which  may  be  printed  on  its  bacL'  In  most  cases  the  hurried 
manner  of  issuing  such  tickets  leaves  no  time  for  examination; 
and  if  it  did,  the  passenger  is  not  bound  to  reject  it,  and  run  the 
risk  of  exclusion  from  the  departing  cars,  nor  to  receive  it  sub- 
ject to  such  limitations  and  disparaging  conditions. 

In  Pennsylvania,  the  notice  on  the  ticket  is  sufficient,  if  any 
were  required.  It  is  the  settled  doctrine  in  that  state,  as  stated 
by  Strong,  Justice,  in  Pennsylvania  Cent.  Eailroad  Company  v. 
Schwarzenberger,  that  even  over  its  own  route,  a  railroad  com- 
pany may  limit  its  liability  for  the  baggage  of  a  passenger,  by 
a  general  notice  that  the  baggage  is  at  the  risk  of  the  owner 
(except  as  against  the  want  of  ordinary  care  of  the  company), 
provided  the  terms  of  the  notice  are  clear  and  explicit,  and  pro- 
vided that  knowledge  of  such  notice  be  brought  home  to  the 
passenger."  The  company  may  not,  however,  by  such  notice, 
release  itself  from  responsibility  arising  from  want,  on  its  part, 
of  ordinary  care.' 

'Brown  v.  Eastern  R.  R.  Co.,  11  "Beekman  ».  Shouse,  5  Rawle,  189; 

Cush.  97;  Malone  v.  The  Boston  &  Bingham  v.  Rogers,  6  W.  &  8.  500; 

Worcester  R.  R.  Co.,  12  Gray,  388;  Laingt;.  Colder,8Penn.  St.  484-Penn- 

Mobile  &  Ohio  R.  R.  Co.  v.  Hopkins,  sylvania  Cent.  R.  R.  Co.  v.  Schwarz- 

41,  Ala.,  N.  S.,  486;  Rawson  v.  Penn-  enberger,  45  Penn.  St  208  215 

sylvania  R.  R.  Co.,  48  N.  Y.  212;  'Pennsylvania  Cent.  R.'  R.  Co   v 

Camden  &  Amboy  R.  R.  &  T.  Co.  v.  Schwarzenberger,  45  Penn    St    208 

Belknap,  21  WendelUN.  Y.),  354.    ,.  215. 
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4.  Through  checks  for  baggage  on  connecting,  but  inde- 
pendent, lines. — The  purchaser  of  a  through  ticket  over  several 
cjnnecting,  but  not  united,  lines,  who  checks  his  baggage 
through  over  said  lines,  is  entitled  to  recover  lor  the  loss  thereof 
only  from  the  company  upon  whose  line  it  is  lost;'  and  in  an 
action  for  such  loss,  if  the  loss  only,  and  no  more,  appear,  and 
not  on  what  line,  then  no  matter  against  which  of  said  com- 
panies the  action  be,  no  recovery  can  be  had ;  for  to  charge  either 
one  of  said  lines  therewith,  it  m  nst  appear  that  the  loss  occurred 
tliereon."  In  such  cases  of  sales  of  through  tickets  over  inde- 
pendent lines  of  road,  the  vendor  of  the  tickets  of  the  connect- 
ing lines,  and  the  baggage  master  in  checking  over  such  connect- 
ing lines,  at  one  and  the  same  place  and  time,  when  the  ticket  is 
purchased  and  the  passenger  embarks,  act  as  but  the  agents, 
and  not  as  officers,  of  such  connecting  lines,  and  in  order  to  hold 
each  or  either  of  them  in  turn  responsible  for  the  baggage  if 
lost,  it  must  appear  from  the  evidence  that  it  was  lost  on  such 
line,  or  that  it  came  to  the  possession  thereof,  and  is  not  pro- 
duced or  properly  accounted  for.' 

The  ordinary  obligation  of  a  railroad  company  to  carry  a 
passenger's  baggage  extends  to  no  greater  distance  than  its  obli- 
gation is  to  carry  the  passenger  himself,  and  extends  no  further 
as  to  other  lines  of  road.*  The  baggage  is  not  freight,  and 
therefore  no  insurance  of  absolute  safety  attaches,  nor  any  liabil- 
ity at  all  beyond  the  company's  own  line,  unless  expressly 
assumed;  none  arising  by  mere  implication,  although  a  through 
ticket  be  sold  over  the  connecting  line.^  If  by  implication  there 
could  be,  a  notice  to  the  contrary  endorsed  on  the  ticket  will 
repel  such  implication."    A  company  is  lOrdinarily  a  common 

'  Chicago  &  Rock  Island-  R.  R.  Co.  v.  Pahey,  52  111.  81;  S.  C.  4  Am.  Rep 

V.  Fahey,  52  111.  81;  S.  C,  4  Am.  R.  587;  Kessler  ».  N.  Y.  Cent.  &  H.  R 

587;  Phaa.,  Wil.  &  Bait.  R.  R.  Co.  R.  R.  Co.,  supra;  Purstenheim  v.  M. 

V.  Hai-per,  29  Md.  339;  Kessler  ».  New  &  0.  R.  R.  Co.,  supra. 

York  Central  &  Hudson  River  R.  R.  *  Pennsylvania  Cent.  R.  R.  Co.  v. 

Co.,  61  N.  Y.  538,  12  Am.  Ry.  Rep.  Schwarzenberger,  45  Penn.  St.  208, 

134;  Purstenheim  v.  Memphis  &  Ohio  214,  215. 

a.  R.  Co.,  9  Heisk.  238,  19  Am.  Ry.  ^  Pennsylvania  Cent.  R.  R.  Co.  ». 

Rep.  409.  Schwarzenberger,  45  Penn.  St.  208, 

2  Chicago  &  Rock  Island  R.  R.  Co.  214,  215. 

V.  Fahey,  52  111.  81;  Kessler  ».  N.  Y.  « Pennsylvania  Cent.  R.  R.  Co.  v. 

Cent.  &  H.  R.  R.  R.  Co.,  supra.  Schwarzenberger,  45  Penn.  St.  208, 

'Chicago  &  Rock  Island  R.  R.  Co.  214,  215. 
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carrier  over  only  its  own  line;  beyond  that,  the  passenger  must 
look,  for  the  safety  of  himself  and  baggage,  to  the  line  on  which 
he  proceeds,  if  the  line  be  only  a  connecting  line,  and  no  express 
obligation  thereon  is  assumed  by  the  first  company.' 

Though  the  baggage  cheek  of  a  railroad  company  is  sufficient 
evidence  of  the  receipt  of  the  baggage  by  the  company,  yet  it 
is  only  prvtna  facie  so,  and  may  be  rebutted  and  overcome  by 
proof.*  Arid  it  is  immaterial  whether  the  baggage  come  to  tiie 
hands  of  the  company  before  or  after  the  giving  of  tlie  check,  if 
the  company  actually  came  into  the  possession  thereof,  as  contem- 
plated when  the  check  is  given;  as,  for  instance,  if  the  check  be 
given  in  exchange  for  the  check  of  another  road,  on  which  tlie 
baggage  is  at  the  time,  and  in  view^  of  obtaining  the  baggage  by 
virtue  thereof,  and  the  company  do  so  obtain  it,  its  liability  is 
thereby  fixed.'  The  inference  arising  from  snch  circumstance 
of  exchanging  checks,  is  that  the  company,  on  the  check  being  so 
received  by  it,  deceived  and  got  possession  of  the  baggage  of  the 
passenger;  and  thottgh  not  liable  therefor  if  it  did  not,  yet  tlie 
burden  of  proof  rests  upon  it  to  show  that  the  baggage  never 
came  to  its  hands,  And  that  the  failiire  was  riot  its  fault*  But 
snch  presumption  against,  and  liability  of,  a  railroad  company, 
does  not  arise  in  case  the  company  only  undertake  to  do  a  friendly 
act  to  the  holder  of  the  check  by  accepting  the  same,  and 
nothing  more,  if  there  be  no  misconduct  of  the  company  con- 
ducive to  the  loss.* 

S.  Distinction  as  to  recovery  against  connecting  lines  and 
united  continuous  lines. — There  is  a  necessary  distinction 
between  the  right  of  the  holders  of  through  tickets  over  contin- 
uous lines  operating  as  one  united  line,  and  holders  of  tickets 
over  continuous  connecting  lines,  to  recover  for  baggage  lost  in 
tlie  course  of  transportation,  although  in  botli  cases  the  baggage 
be  checked  clear  through  at  the  office  where  it  is  embarked, 
and  the  passenger  takes  his  passage.  In  the  former  case,  each 
is  responsible  for  the  whole,  as  the  whole  compose  but  one  line; " 

>  Pennsylvania  Cent,  R.  R.  Co.  v.  Clayton,  78  III.  616. 

Schwar^enberger,  45  Penn.  St.  208,  *Chi.,  Rock  Isld.  &  P.  B.  B.  Co.  v. 

214,  215.  Clayton,  78  111.  616. 

,2  Davis  V.  Mich.  S.  &  N.  Ind.  R.  R.  »Mich.  S.  &  N.  Ind.  R.  R.  Co   v 

Co.,  22  lU.  278;  Chi.,  Rock  Isld.  &  P.  Meyres,  21  111.  627. 

R.  R.  Co.  V.  Clayton,  78  111.  616.  « Barton  &  Co.  v.  "Wheeler,  49  N 

8  Chi.,  Rock  Isld.  &  P.  B.  R.  Co.  «.  H.  9. 
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whereas  in  the  latter,  each  line  runs  indej)eHdently  of  any  other 
connection  with  the  other  than  that  of  receiving  the  persons  and 
baggage  that  arrive  from  one  to  the  other,  and  the  responsibility 
then  is  for  that  which  occurs  on  its  own  line  only.' 

It  is  well  settled  that  where  a  railroad  company,  aleting  as  a 
common  carrier,  have  a  general  agent  expressly  employed  in  the 
receipt  and  transportation  of  property  over  its  lines,  and  who  is 
held  out  to  the  public  as  clothed  with  such  ailthority,  then  if 
goods  be  delivered  to  him  for  transportation  as  such  agent,  and 
in  the  way  of  his  duty^  the  company  are  liable  for  the  manner  in 
which  that  duty  is  performed.''  But  if  such  property  to  be 
transported  be  the  baggage  of  a  passenger,  and  it  be  subse- 
quently forwarded  over  the  road  from  a  connecting  road,  over 
which  the  owner  in  his  route  has  passed,  and  on  which  latter  it 
was  temporarily  lost,  then  when  delivered  for  carriage  to  the 
company  over  whose  road  the  owner  has  passed  without  bag- 
gage, it  is  not  entitled  to  go  over  the  same  free,  aind  as  baggage, 
but  as  frpight  only,  there  being  no  owner  accompanying  it  on 
its  passage  over  the  latter  road.'  In  thus  passing  ovel*  the  latter 
road  as  freight,  the  company  may  either  require  the  freight  to  be 
paid  in  advance,  or,  relying  on  the  carrier's  lien  or  the  responsi- 
bility of  the  owner,  may  waive  payment  in  advance,  and  defer 
the  same  to  the  time  of  delivery  of  the  property,  after  the  trans- 
portation thereof  is  Completed.  In  either  case,  the  actual  pay- 
ment of  su<;h  freight,  in  the  one,  and  the  liability  to  pay  and 
lien  for  its  payment,  in  the  other,  as  the  case  may  be,  affords 
suflScient  consideration  for  the  undertaking,  and  if  lost,  the  com- 
pany will  be  liable  therefor;  for  by  delivery  to^  and  acceptance 
by,  the  ordinary  agent  of  the  company  for  transportation,  the 
company  becomes  liable  in  like  manner  as  on  the  delivery  and 
acceptance  of  any  other  parcel  or  article  of  freight,  as  a  common 
Carrier,  for  the  faithful  and  safe  carriage  of  the  same.  If  no 
claim  for  advance  payment  be  made,  then  the  duty  of  common 
carrier  devolves  upon  the  company  to  carry  it)  and  look  to  their 

■  Chicago  &  Rook  Island  R.  R.  Co.  26;  Mayall  ».  Boston  &  Maine  R.  R. 

V.  Fahey,  52  111.  81;  8.  C.  4  Am.  R.  Co.,  19  N.  S.  122. 

587;  Fursteriheim  v.  Memphis  &  Ohio  '  Wilson  ».  Grand  Trunk  R.  W.  Co., 

R.  R.  Co.,  9  Heisk.  238,  19  Am.  Ry.  56  Maine,  60;  Wilson  v.  Grand  Trunk 

Rep.  409.  R-  W.  Co.,  57  Maine,  138;  Elkins  v. 

2  Wilson  H.  The  Grand  Trunk  R.  W.  Boston  &  Maine  R.  R.  Co.,  23  N.  H. 

Co.,  57  Maine,  138;  S.  C.  2  Am.  R.  287. 
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Hen  for  their  pay;  and  in  such  case  there  is  an  implied  contract 
to  transport  the  same,  arising  from  its  acceptance  for  carriage. 
If,  on  the  other  hand,  payment  be  made  in  advance,  then  the 
contract  is  an  express  one;  but  the  obligation  in  either  case  is 
the  same.' 

Where  several  railroads  join  in  issuing  excursion  tickets,  and 
in  getting  up  an  excursion  over  their  roads,  and  severally  issue 
tickets  for  the  whole  route,  a  passenger  holding  a  ticket  over  the 
same  is  entitled  to  have  his  ordinary  baggage  carried  through  by 
virtue  of  such  ticket,  free  of  any  further  charge;  and  if  the 
company  on  whose  train  such  passenger  embarks  receives  the 
baggage  of  the  passenger,  but  gives  no  check  in  exchange  there- 
for, ^nd  it  be  lost,  then  such  one  of  the  companies  engaged  in 
carrying  out  the  excursion  which  received  the  baggage,  is  liable 
in  an  action  for  the  same,  no  matter  on  which  of  the  several  lines 
it  he  lost.  The  refusal  to  deliver  a  check,  on  the  pretext  that  the 
owner  was  going  through  on  the  same  train  with  his  baggage, 
and  the  silent  acquiescence  of  the  passenger,  will  not  alter  the 
case;  nor  will  the  fact  that  the  baggage  master  goes  through  on 
tlie  same  train.  Where  the  statute  requires  checks  to  be  given 
for  baggage,  the  refusal  thereof  is  a  violation  of  the  law,  and  the 
party  refusing  is  liable  for  the  loss." 

6.  Limitation  of  liability  by  notice  or  by  contract. — Nor 
will  a  notice  brought  home  to  the  knowledge  of  the  passenger, 
or  even  an  agreement,  to  the  effect  that  all  goods  or  baggage  are 
carried  at  the  owner's  risk,  excuse  the  company  from  liability 
for  losses  occasioned  by  the  negligence,  fraud  or  other  miscon- 
duct of  the  company  or  its  servants,  or  from  the  insufficiency  of 
its  machinery,  or  vehicles."     And  where  baggage  is  left  with  a 

^  Wilson ».  The  Grand  Trunk  R.  W.  additional  compensation:  N.  Y.  Cent. 

Co.,  57  Maine,  138;  S.  C.  2  Am.  R.  26.  &  H.  R.  R.  R.  Co.  v.  Fraloff,  100  U. 

"Najae  v.  Boston  &  Lowell  R.  R.  S.  24,  21  Am.  Ry.  Rep.  428.    And  if 

Co.,  7  Allen,  329.  the  passenger,  by  any  device  or  arti- 

8  Camden  &  Amboy  R.  R.  &  Trans.  fice,  evades  inquiry  as  to  the  value  of 

Co.  X).  Burke,  13  Wend.   611;  S.   C.  2  the  baggage,  they  may  be  discharged 

Am.  R.  W.  Cas.  399;  Camden  &  Am-  from  liability  for  the  full  value:  Ibid. 

boy  R.  R.  &  Trans.  Co.  ■».  Belknap,  21  But  in  the    absence   of  legislation, 

Wend.  354;  Logan  v.  Pontchartrain  regulationsof  the  carrier,  or  such  mis- 

R.  R.  Co.,   11    Robinson   (La.),  24.  leading  conduct,  his  failure  to  disclose 

But  it  is  competent  for  raibroads  to  the  value,  when  no  inquiry  is  made  of 

protect   themselves   against  liability  him,  is  not  in  itself  fraud:  liii. 
exceeding  a  fixed  amount,  except  upon 
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servant  of  the  company,  and  by  him  locked  up  in  an  office  or 
room  at  which  the  company  are  accustomed  to  receive  the  bag- 
gage of  passengers  for  safe  keeping  until  the  time  of  leaving, 
and  is  thus  left  by  one  designing  to  take  passage  with  the  com- 
pany, the  law  deems  it  to  be  in  the  hands  of  the  company  as 
i;ommon-carriers,  and  they  are  acconntable  for  its  loss/ 

7.  Through  checks  upon  continuous  lines. — Hailroad  com- 
panies selling  througli  tickets  to  passengers,  and  checking  their 
baggage,  over  their  own  line  and  a  continuous  line  or  lines,  be- 
come thereby  liable  for  the  safe  carriage  of  the  baggage  all  the 
way  through,  and  for  its  arrival  and  delivery  at  the  place  of  final 
destination.' 

Through  checks  for  baggage  given  by  one  of  several  compa- 
nies of  a  continuous  line  of  railroads,  renders  the  company  re- 
ceiving the  baggage  and  issuing  the  check  liable  for  the  baggage 
all  the  way  through;'  and  if  there  be  a  privilege  of  re-checking 
it  on  a  line  other  than  one  of  the  continuous  lines  designated  in 
the  passenger's  ticket,  and  it  be  so  re-checked,  and  the  original 
check  be  surrendered,  yet  the  original  liability  of  the  first  carrier 
is  not  thereby  released,  but  continues  over  the  latter  line.*  To 
hold  the  latter  line  liable  for  the  baggage  so  re-checked  over  it, 
there  must  be  a  showing  of  loss  by  negligence  on  its  part,  as  its 
re-checking  is  deemed  but  an  act  in  part  fulfillment  of  the 
original  contract  of  through  carriage,  doiie  by  the  latter  as  agent 
for  the  first  company,  and  not  a  new  or  separate  undertaking  of 
the  latter  company,  which  latter  is  only  liable,  therefore,  for  loss 
caused  by  its  own  negligence.^ 

8.  Detention  of  owner  by  reason  of  damage  to  baggage. — 
The  statute  of  Iowa,  giving  an  astion  to  passengers  against 
common  carriers  for  damage  to  baggage  or  other  property  of 
travelers  through  careless  or  negligent  handling  of  the  same, 
and  a  stipulated  penalty  of  three  dollars  for  each  day's  de- 
tention occasioned  to  such  travelers  by  reason  of  such  damage, 

'Camden  &  Amboy  R.  B.  &  Trans.  29  Vt.  426;   Schopman  v,  Boston  & 

Co.  V.  Belknap,  21  Wend.  8-54.  W.  R.  R.  Co.,  9  Cush.  24;  111.  Cent. 

^Illinois  Cent.  R.  R.  Co.  v.  Copeland,  B.  R.  Co.  v.  Copeland,  24  111.  332. 

24111.332.  *Candee  ».  Penn.  R.  R.  Co.,  21 

s  Candee  v.  Penn.  R.  R.  Co.,  21  Wis.  Wis.  582. 
582;  Hoodc.N.Y.  &  N.  Haven  R.   :      '^Candee  v.  Penn.   B.   R.  Co.,   21 

B.  Co.,  22  Conn.  1;  Sprague  v.  Smitli,  Wis.  082. 
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is  held  by  the  supreme  court  of  that  state  not  to  apply  to  a  case 
of  mere  delay  in  carriage,  or  detention  of  baggage,  but  to  such 
detention  of  the  owner  as  accrues  in  "  consequence  "  of  such 
damage  to  the  baggage.  Cases  of  mere  detention  of  baggage  are 
not  within  the  statute.'  Detention  of  the  owner  may  be  for  pur- 
poses of  repair  of  baggagfe  so  damaged,  or  for  the  prosecution  ot 
the  action  given  by  the  statute  for  damages  to  baggage;  and  sncli 
detention  of  the  owner  is  the  detention  contemplated  by  the 
statute. 

9.  Testimony  of  the  owner  as  to  lost  baggage. — In  an  ac- 
tion for  lost  baggage,  the  owner  is  a  competent  witnes?,  from  ne- 
cessity, at  common  law,  to  prove  the  contents  of  the  trunk,  or 
other  thing  containing  the  baggage,  and  also  the  description 
thereof;  but  can  not  testify  to  the  value,  Tliis  latter  proof 
may  be  made  always  by  disinterested  persons,  who  are  acquaint- 
ed with  the  value  of  such  articles,  and  who  may  usually  be  found 
in  every  community."  And  the  owner  thus  being  competent,  so 
is  his  wife." 

It  follows  that,  except  in  those  states  wherein  by  statute  par- 
ties are  allowed  to  testity  generally  in  their  own  cases,  the  owner 
of  lost  baggage  may  not  be  a  witness  for  himself  to  prove  the 
value  of  tlie  trunk,  or  other  receptacle  in  which  the  baggage  is 
carried.  It  is  not  a  necessity.  Ilis  evidence  can  go  no  further 
than  to  describe  the  same;  and  when  described,  any  dealer  in  the 
article  may  prove  the  value  thereof* 

In  the  case  of  Parmelee  v.  McNulty  the  court  say:  "the  law 
permits  a  party  to  be  a  witness  in  his  own  cause,  for  the  purpose 
of  proving  the  contents  of  lost  baggage,  and  even  its  valne,  where 
he  can  not  adduce  other  evidence  of  these  facts  ";  but  that  "This 
is  an  exception  to  the  general  rule  of  law,  and  should  not  be  ex 
tended  beyond  the  necessity  which  gave  rise  to  it."  ^  In  some  o^ 
the  states,  the  owner  may  by  statute  not  only  swear  to  the  cou- 

■  Anderson  v.  The  Toledo,  Wabash  «Mad  River  &  Lake  Erie  tL.  R.  Co. 

&  Western  R.  R.  Co.»  32  Iowa,  86.  v.  Fulton,  20  Ohio,  818. 

2  Parmelee  v.  McNuUy,  19  111.  558;  *  Parmelee  v.  McNulty,  19  111.  558; 

Davis  ».  Mich.  South.  &  N.  Indiana  Davis  v.  M.  S.  &  N.  I  R.  R  Co.  22 

E.  R.  Co.,  22  111.  281)  111.  Cent.  R.  111.  278. 

R.  Co.  ».  Taylor,  24  111.  323;  Illinois  "Parmelee  v.  McNulty,  19  111.  558; 

Cent.  R.  R.  Co.  v.  Copeland,  24 111.  332;  Davis  t:  M.  S.  &  N.  I.  R.  R.  Co.,  22 

Mad  River  &  Lake  Erie  R.  R.  Co.  v.  111.  281. 
Fulton,  20  Ohio,  318. 
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tents  and  description  of  articles  contained  in  the  trunk  or 
other  vehicle  lost,  but  also  to  the  value  thereof,  subject  to  rebut- 
tal by  evidence  of  others,  as  in  ordinary  cases  of  rebutting  evi- 
dence;' so  also,  in  those  states  where,  in  all  cases,  parties  to  civil 
actions  and  suits  are  competent  in  law  to  testify  in  their  own 
behalf 

10.  Baggage  as  freight,  passing  'without  the  O'wner. — The 
mere  delivery  of  a  trunk  to  a  railroad  Company,  or  to  its  baggage 
master,  to  be  carried  over  the  company's  road,  accompanying  the 
delivery  with  a  statement  that  the  owner  of  the  trunk  had 
passed  over  the  road,  will  not  fix  upon  the  company  in  itself  the 
obligation  to  carry  the  trunk  aS  baggage,  and  free  of  charge;'' 
but  a  trunk,  as  well  as  other  property,  may  be  sent  as  ordinary 
freight,  and  if  delivered  for  carriage  to  a  railroad  company  un- 
der such  circunlstances  as  does  not  entitle  it  to  go  over  the  road 
as  baggage,  yet  if  received  by  the  Company,  it  should  be  for- 
warded as  freight,  arid  &  charge  made  and  collected  therefor  on 
delivery  at  its  place  of  destination."  For  a  trunk  thus  delivered 
to  and  lost  by  a  railroad  company,  the  company  are  liable  as 
common  carriei's;  and  it  does  not  alter  the  case  that  nothing  was 
paid  for  carriage,  where  advanced  payment  was  not  claimed  when 
tlie  trunk  was  delivered  to  the  company.* 

11.  liien  on  baggage  for  fare  of  passenger. — The  laW  gives  the 
company  a  lieu  on  a  passeiiger's  baggage,  when  in  the  compa- 
ny's possession,  for  the  passenger's  fare,  and  it  may  be  held  for 
payment  by  virtue  of  the  lien;  but  if  broken  open  or  robbed 
whilst  so  detained,  the  company  are  liable  fof  the  loss,  and  this, 
too,  irrespective  of  the  question  as  to  whether  it  is  retained  with 
or  without  the  consent  of  the  owner.^ 

1  Nolan  V.  Ohio  &  Miss;  R.  B.  Co.,  138;  Graffam  ».  B.  &  M.  B.  B.  Co., 
39  Mo.  114.  &upra, 

2  Wilson  V.  Grand  Trunk  B  "SV.  Co.,  *  Wilson  v.  Grand  Trunk  B.W.  Co., 
57  Maine,  138;  Graffam  v.  Boston"  & .  57  Maine,  138;  Graffam  v.  B.  &  M.  E. 
Me.  B.  B.  Co.,  67  Me.  234;  S.  C.  5  B.  Co., SMpro. 

Bepr.  44,  15  Am.  By.  Bep.  372.  ^  Southwestern  R.  B.  Co.  v.  Bently, 

8  Wilson  V.  Grand  Trunk  B.  W.  of  51  Ga.  311j    S.  C.  6  Am.  B.  W.  Bep. 

Canada,   66    Maine,    60;    Wilson    v.  354. 
Grand  Trunk  B.  W.  Co.,  57  Maine, 
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Section, 
whistle    may    be    negligence, 
though  not  required  by  statute      3 
Other  ordinary  care  must  also  be 
observed        ....       4 


Section. 

Not  intended  for  persons  walking  . 
longitudinally  on  railroads      .       1 

The  omission   thereof,  when  re- 
quired by  law ....      2 

Omission  to  ring  bell  or  sound 

1.  Not  intended  for  benefit  of  persons  walking  longitudi- 
nally on  railroads. — The  law  requiring  the  bell  to  be  rung  upon 
locomotive  engines  in  approaching  to  and  crossing  public  road 
crossings,  is  not  enacted  for  the  benefit  or  warning  of  persons 
walking  on  the  track  of  a  railroad  company,  along  such  track, 
not  in  or  on  a  public  highway;  but  is  meant  exclusively  for  the 
protection  of  persons  about  to  cross  the  railroad  at  public  cross- 
ings.' Neither  is  it  intended  for  the  protection  of  passengers 
taking  or  leaving  trains.'' 

And  where,  in  Ehode  Island,  a  person  thus  walking  along  the 
private  track  of  a  railroad  company,  at  a  place  where  the  com- 
pany had  the  exclusive  right  of  the  road,  was  injured,  it  was 
liolden  by  the  supreme  court  of  that  state  that  he  could  not  re- 
cover against  the  company  for  the  injury,  although  it  occurred 


'O'Donnell  v.  The  Providence  & 
Worcester  R.  E.  Co.,  6  Rhode  Isld. 
211,217;  Harty  t).  Cent.  R.  R.Co.  of 
N.  J.,  42  N.  Y.  468;  Voak  v.  North- 
ern Cent.  Ry.  Co.,  75  N.  Y.  320.  It  is 
otherwise  in  Tennessee  by  statute:  Hill 
V.  Louisville  &  Nashville  R.  R.  Co.,  9 
Heisk.  823,  19  Am.  Ry.  Rep.  400.  But 
the  statute  does  not  apply  as  between 
the  company  and  its  em]»loyes  at 
yards  and  stations:  Louisville  &  Nash- 
ville R.  R.  Co.  V.  Robertson,  Id.  276, 
20  Am .  Ry .  Rep.  9.  Under  this  statute 
it  is  held  it  is  the  duty  of  the  engi- 


neer to  keep  a  lookout  ahead,  but 
not  behind,  and  to  ring  the  bell  or 
sound  the  whistle  at  crossings;  but 
if  there  is  nothing  on  the  track  ahead, 
he  need  not  continue  such  signals.  If 
the  person  on  the  track  can  be  seen, 
the  statute  requires  that  every  possible 
means  shall  be  used  to  stop  the  train; 
but  if  concealed  from  view,  the  omis- 
sion of  the  statutory  requirements  is 
not  negligence:  Moran  ».  Nashville 
&  Chattanooga  R.  R.  Co.,  58  Tenn.  379, 
21  Am.  Ry.  Rep.  192. 
2  Terry  v.  Jewett,  78  N.  Y.  338. 
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near  to  a  public  crossing,  and  within  such  distance  thereof  as  the 
bell  was  by  law  required  to  be  rnng  when  approaching  the  cross- 
ing.' The  court  held  that  the  duty  imposed  by  the  statute,  as  to 
ringing  the  bell,  being  one  imposed  for  the  benefit  of  those  in  the 
legitimate  act  of  crossing,  was  not  intended  for  the  benefit  of  the 
injured  person,  who  received  his  injury  walking  along  on  the  road 
elsewhere  than  at  the  crossing;  and  that  to  recover,  the  injury 
must  liave  proceeded  from  the  neglect  of  "some  duty  or  obliga- 
tion due  to  him  who  claims  damages  for  the  neglect.'" 

It  is  held  in  Massachusetts  that  the  statute  requiring  railroad 
corporations  to  carry  bells  on  their  engines,  and  to  cause  the 
same  to  be  rung  at  and  in  the  approach  to  public  road  crossings, 
applies  as  well  to  lessees  operating  the  railroad  of  another  cor- 
poration as  to  the  owners  of  such  roads  when  operating  them 
themselves.' 

In  New  York,  a  statute  requiring  railroad  companies  to  keep 
a  bell  or  steam  whistle  upon  their  engines,  and  to  cause  the  bell 
to  be  rung  or  the  whistle  to  be  sounded  "  at  the  distance 
of  at  least  -three  hundred  yards  from  the  place  where  any 
such  railroad  crosses  a  turnpike  road,  or  highway,  upon 
the  same  level  with  the  said  railroad";  and  requiring  that 
"  such  bell  shall  be  kept  ringing,  or  such  steam  whistle  shall 
continue  to  be  blown,  until  the  engine  has  crossed  such  turn- 
pike or  highway,  or  has  stopped,"  is  held  not  to  apply  to 
places  other  than  road  crossings,  and  is  not  intended  for  persons 
traveling  on  or  crossing  the  railroads  of  said  state  elsewhere 
tlian  at  public  crossings.*  And  such  seems  to  be  the  current  of 
authority.  The  Court  of  Appeals  of  that  state  say,  Eael,  Chief 
Justice:  "  The  sole  object  of  this  law,  it  seems  to  me,  was  to  pro- 
tect persons  traveling  upon  the  highway,  at  or  near  the  crossing. 
In  the  language  of  Ali.en,  J.,  in  The  People  i).  New  York  Cen- 
tral Railroad  Co.  (25  Barb.  199),  in  reference  to  a  similar  law  of 

1  O'Donnell  v.  The  Providence  &  10  Cush.  562;  Davis  v.  Prov.  &  Wor- 
WorcesterB.  R.  Co.,  6  Rhode  Isld.  cester  R.  B.  Co.,  121  Mass.  134.  See 
211,  214,  217.  Pierce  v.  Concord  R.  R.  Co.,  51  N.  H. 

2  O'Donnell  v.  The  Providence  &  590;  Hall  ».  Brown,  54  N.  H.  495;  S. 
Worcester  R.  R.  Co.,  6  Rhode  Isld.  C.  58  N.  H.  93. 

214,  217;  1  Comyn's  Dig.,  Action  on  *Harty  v.  Cent.  R.  R.  Co.  of  N.  J., 
Statute,  letter  F.  42  N.  Y.  468. 

« Liiifield  t).  Old  Colony  R.  R.  Co., 
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thi8  state,  "  the  hazards  to  be  provided  against  were  two-fold: 
Ist.  The  danger  of  actual  collision  at  the  crossing;  and,  2d. 
Tliat  of  damage  by  the  frightening  of  teams  traveling  upon  the 
public  highway,"  "  near  the  crossing.'"  The  court,  as  a  reason 
for  such  ruling,  refer  to  the  fact  that  by  such  statute  railroad 
companies  were  not  required  to  use  these  precautions  where  the 
highway  passed  along  the  railroad,  nor  wjiere  it  passed  at  an 
elevation  over  it  or  under  it;  nor  were  they  required  to  take 
these  precautions  for  the  protection  of  persons  walking  along 
upon  the  railroad," 

From  these  principles  it  clearly  results  that  a  failure  to  resort 
to  these  measiires  of  warning  at  places  other  than  crossings  is 
not  legal  negligence,  as  for  want  of  statutory  compliance. 
But  it  is  equally  clear  that,  while  the  want  of  such  warnings 
on  the  part  of  railroad  companies  is  not  legal  negligence  result- 
jng  from  non-compliance  with  positive  legal  requirements, 
nevertheless  the  rule  of  law  that  requires  of  the  company  ordi- 
nary care  under  all  circumstances  to  avoid  injury  to  others,  may 
render  the  giving  of  these  warnings  necessary,  as.a  matter  of 
reasonable  care,  at  times  and  places  not  required  by  express  law.' 
This,  however,  depends  upon  the  circumstances  of  the  case. 

2.  The  omission  thereof,  when  required  by  law. — When  by 
law  bell  ringing  and  sounding  the  whistle  are  required  in 
approaching  and  passing  over  public  road  crossings,  the  omission 
thereof  amounts  to  actual  negligence  on  the  part  of  the  company.* 

iHarty  v.  Cent.  R.  R.  Co.  of  N.  J.,  Cordell  v.  N.  T.  Cent.  &  H.  R.  R.  R. 

42  N.  Y.  468,  471.  Co.,  64  N.  Y.  535;  S.  C.  70  N.Y.  119, 

"Harty  v.  Cent.R.  R.  Co.  of  N.  J.,  and  6  Hun,  461;  Bradley  v.  Boston  & 

42  N.  Y.  468,  471.  Maine  R.  R.  Co.,  2  Cush.  (Mass.),  539; 

s  Harty  v.  Cent.  R.  R.  Co.  of  N.  J.,  Galena  &   Chi.  Union    R.  R.  Co.  v. 

42 N.  Y.  468, 472;  Schultz  v.  Chicago  Loomis,  13  111.  548;  Chi.  &  Rock  Isl- 

&  Northwestern  Ry.  Co.,  44  Wis.  638,  and  R.  R.  Co.  v.  Reid,  24  111.  144;  Chi. 

ISAm.  Ry.  Rep.  146;Ditberneri>.  Chi-  &  Alton  R.  R.  Co.  «.  Henderson,  66 

cago,  Milwaukee  &  St.  Paul  Ry.  Co.,  111.  494;  Dimick  v.  Chi.  &  N.  W.  Ry. 

47  Wis.  188,  21  Am.  Ry.  Rep.  37.  Co.,  80  111.  338;  Peoria,  Pekin  &  Jack- 

*  Reynolds  v.  Hindman,  32    Iowa,  sonville  R.  R.  Co.  ».  Siltman,  88  111. 

146;  Artz  e.  The  Chi.,  R.  Isld.  &  P.  529,  21  Am.  Ry.  Rep.  352;  Memphis 

R.  R.  Co.,  34  Iowa,  153;    Dodge  ».  &  Charleston  R.  R.  Co.  w.  Copeland, 

The  Burlington,  C.  R.  &  M.  R.  R.  Co.,  61  Ala.  376.    It  is  a  question  for  the 

34  Iowa,  276;  Steves  v.  The  Oswego  jury  whether  the  signals  are  given: 

&  S.  R.  R.  Co.,  18  N.  Y.  422;  Havens  Warner  v.  New  York  Central  R.  R. 

V.  The  Erie  Ry.  Co.,  41  N.  Y.  296j  Co.,  52  N.  Y.  437,  4  Am.  Ry.  Rep. 
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But  snch  omission  and  negligence  ^aea  not  render  the  com- 
pany liable  for  injuries  received  at  such  crossings,  unless  the 
omission  be  the  cause  thereof,  or  contribute  thereto,  without 
contributory  negligence  of  the  injured  party,  if  in  those  states 
where  the  dpctrine  of  contributory  negligence  prevails;'  and 


516;  Dyer  t.  Erie  Ry.  Co.,  71  N.  T. 
228;  Cosgrove  v.  N.  Y.  Cent.  &  H.  R. 
R.  R.  Co.,  13  Hun,  329;  Byrne  v. 
Same,  14  Hun,  322;  Sutherland  v. 
Same,  41  N.  T.  Supr.  17;  Peoria,  Pe- 
kin  &  Jacksonville  R.  R.  Co.  v.  Silt- 
man,  88  111.  529;  S.  C.  21  Am.  Ry. 
Rep.  352;  Eilert  v.  Green  Bay  &  Minn. 
R.  R.  Co.,  48  Wis.  606;  S.  C.  10  Cemi 
L.  J.  316,  And  the  positive  testimony 
of  witnesses  that  the  signals  are  not 
given,  is  not  negative  evidence:  Chi- 
cago, Burlington  &  Quincy  R.  R.  Co. 
V.  Lee,  87  111.  454,  18  Am.  Ry.  Rep. 
378.  And  an  instruction  that  the  pos- 
itive testiroony  of  one  witness  out- 
weighs the  testimony  of  any  number 
of  negative  witnesses,  is  properly  re- 
fused: Savannah  &  Memphis  R.  R. 
Co.  V.  Shearer,  58  Ala.  672,  20  Am. 
Ry.  Rep.  451.  See  also  Urbg,nek  v. 
Chicago,  Milwaukee  &  St.  Paul  Ry.' 
Co.,  47  Wis.  59,  21  Am.  Ry.  Rep.  58; 
Chicago,  Burlington  &  Quincy  R.  R. 
Co.  V.  Dickson,  88  111.  431,  21  Am.  Ry. 
Rep.  328;  Voak  v.  N.  Gent.  Ry.  Co., 
75  N.  Y.  320.  The  general  rule  is, 
however,  that  positive  testimony  is 
entitled  to  greater  weight  than  nega- 
tive testimony:  Rockford,  Rock  Island 
&  St.  Louis  R.  R.  Co..«.  Byam,  80  111. 
528;  Chapman  v.  N.  Y.  Cent.  &  H. 
R.  R.  R.  Co.,  14  Hun,  484.  And  sq, 
where  such  signals  are  required  to 
warn  persons  on  the  track:  Hill  v. 
Louisville  &  Nashville  R.  R.  Co.,  9 
Heisk.  823,  19  Am.  Ry.  Rep.  400. 
'  Reynolds  v.  Hindman,  32  Iowa, 
146;  Dodge  v.  Burlington,Cedar  Rapids 
&  Minnesota  R.  R.  Co.,  34  la.  276; 
Artz  V.  The  Chi.,  R.  Isld.  &  P.  R.  R. 
Co.,  34  Iowa,  153;  S.  C.  38  la.  293, 
and  44  la.  284;    Payne  v.  Chicago, 


Rock  Island  &  Pacific  Ry.  Co.,  39  la. 
523,  9  Am.  Ry.  Rep.  176;  S.  C.  44 
la.  236;  Lang  v.  Holiday  Creek  R.  & 
C.  M.  Co.,  49  la.  469;  Steves  v.  The 
Oswego  &  S.  R.  R.  Co.,  18  N.  Y.  422; 
Brown  v.  Buifalo  &  St.  Line  R.  R.  Co,, 
22  N.  Y.  191;  Wilcox  v.  The  Rome, 
W.  &  0.  R.  R.  Co.,  39  N.  Y.  358; 
Havens  v.  The  Erie  Ry.  Co.,  41  N.  Y. 
296;  Briggs  v.  N.  Y.  Cent.  &  H.  R. 
R.  R.  Co.,  72  N.  Y.  26;  Cosgrove  ». 
Same,  13  Hun,  329;  Barringer  v.  Same, 
18  Hun,  398;  PakaJinsky  v.  Same,  82 
N.  Y.  424;  Memphis  &  Charleston  R. 
R.  Co.  V.  Bibb,  37  Ala.  699;  Chicago 
&  Alton  R.  R.  Co.  v.  McDaniels,  63 
111.  122;  Chi.,  Bur.  &  Quincy  R.  R. 
Co.  V.  Van  Patten,  admr.,  64  Jll.  510; 
Chi.  &  Alton  R.  R.  Co.  v.  Henderson, 
66  111.  494;  Toledo,  Wabash  &  West- 
ern Ry.  Co.  V.  Jones,  76  111.  311;  Same 
V.  Durkin,  Id.  395;  111.  Cent.  R.  R.  Co. 
V.  Hetherington,  83  111.  510;  Chicago, 
Burlington  &  Quincy  R.  R.  Co.  v. 
Harwood,  90  111.  425;  Lake  Shore  & 
Mich.  Southern  Ry.  Co.  v.  Clemens, 
SBradw.  (111.),  77;  Leavenworth,  Law- 
rence &  G.  R.  R.  Co.-t).  Rice,  10  Kans. 
426;  Meeks  v.  Southern  Pacific  R.  R. 
Co.,  52  Cal.  602,  20  Am.  Ry.  Rep. 
115;  Dublin,  W.  &  W.  Ry.  Co.  v. 
Slattery,  Law  Rep.  3  App.  Cas.  1155; 
g.  C.  Irish  ReR.,  8  C.  L.  531,  and  10 
Jd.  256;  Houston  &  Tex.  Cent.  R.  R. 
Co.  V.  Nixon,  52  Tex.  19;  Harlan  v.  St. 
Louis,  Kansas  City  &  Northern  R.  R. 
Co.,  64  Mo.  480;  Zimmerman  v.  Han- 
nibal &  St.  Joseph  R.  R.  Co.,  71  Mo. 
476;  S.  C.  11  Cent.  Law  J.  96.  And 
the  rule  is  the  same  though  the  plaint- 
iff at  the  time  of  the  accident  be  a  pas- 
senger in  the  vehicleof  another:  Payne 
V.  C,  R.  I.  &  P.  Ry.  Co.,  svpra. 
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without  that  degree  of  comparative  negligence  which  prevents 
a  party  from  recovering  in  those  states,  as  in  Illinois  and 
Georgia,  wherein  the  rule  of  comparative  negligence  is  recog- 
nized and  enforced.'  But  if  the  negligence  be  all  on  the  part 
of  the  company,  and  the  injury  result  from  such  unmixed  neg- 
ligence, then  the  company  are  liable  therefor,  whether  such 
negligence  consist  in  omitting  to  ring  the  bell  or  sound  the 
whistle,  or  in  other  acts  or  omissions,  or  in  each.  To  this  point 
no  authorities  need  be  cited. 

If  warning  boards  or  signs  be  not  placed  up  at  public  cross- 
ings in  Massachusetts,  as  required  by  the  statute,  the  com- 
pany are  for  such  omission  chargeable,  in  that  respect,  with 
negligence;  but  to  enable  the  plaintiff  to  make  proof  of  such 
omission,  a  foundation  for  such  evidence  must  be  laid  by  an  aver- 
ment of  such  omission  in  the  petition  or  declaration.''  If  there 
be  a  verdict  for  the  plaintiff,  based  on  proof  of  omitting  to  fence, 
when  no  such  averment  is  made  in  the  petition  or  declaration, 
the  verdict  will  be  set  aside,  and  leave  will  be  given  to  amend. 

The  statute  requirement  of  signals  is  not  for  the  benefit  of 
such  passengers  taking  or  leaving  the  train  at  the  depot/ 

Proof  of  a  violation  of  the  statute  and  an  injury  is  not  sufR- 
cient;"  there  must  be  proof  connecting  the  one  with  the  other." 
"Whether  the  failure  to  give  the  signals  was  the  cause  of  the 
injury,  is  a  question  for  the  jury.'  Although,  in  ordinary  cases, 
where  tliere  is  no  statute  requiring  the  whistle  of  a  railroad 
engine  to  be  sounded  at  public  crossing,  or  the  ringing  of  the 
bell  at  such  places,  the  question  as  to  whether  the  omission  to 
do  so  is  negligence  is  a  question  of  fact  for  the  decision  of  a 

>  See  Chap.  51,.  Negligence,  subdn.  R.  R.  Co.,  63  N.  T.  522;  S.  C.  59  N. 

3.    Such  requirement  of  the  statute  Y.  468,  1  Thompson  &  C.  243,  and  3 

merely  superadds  an  additional  duty  Id.  776;  Stoneman  v.  Atlantic  &  Pac. 

on  the  compkny,  the  omission  to  dis-  R.  R.  Co.,  58  Mo.  503;  Holman  v.  Chi., 

charge  which,  like  the  omission  to  dis-  R.  I.  &  P.  R.  R.  Co.,   62  Mo.  562; 

charge  any  common  law  duty  would  North  Eastern  Ry.  Co.  «.  Wanless.  L. 

be,  is  negligence:    Steves  v.  The  Os-  R.  7  H.  L.  12;  Wanless  v.  N.  E.  Ry. 

wego  &  S.  R.  R.  Co.,  18  N.  T.  422.  Co.,  L.  R.  6  Q.  B.  481. 

2Elkins  V.  Boston  &  Albany  R.  R.  "  Briggs  V.  N.  Y.  Cent.  &  H.  R.  R. 

Co.,  115  Mass.  190.  R.  Co.,  72  N.  Y.  26. 

sElkins  ».  Boston  &  Albany  R.  R.  'Ills.  Cent.  R.  R.  Co.  v.  Benton,  69 

Co.,  115  Mass.  190.  111.  174;  Dublin,  W.  &  W.  Ry.  Co.  v. 

*  Terry  v.  Jewett,  78  N.  Y.  338.  Slattety,  supra. 

»McGrath  e.  N.  Y.  Cent.  &  H.  R. 
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jnry,'  yet  it  is  nepfligetic©  in  law  to  omit  the  same  when  by 
statute  the  performance  of  such  duties  is  required.  The  omis- 
sion to  perform  an  act  required  by  statute,  and  of  the  descrip- 
tion here  involved,  is  negligence  in  itself;"  but  what  the  effect 
thereof  may  be,  is  another  question.  If  injury  ensue,  and  the 
statute  renders  the  company  liable  therefor,  by  reason  of  not 
complying  therewith,  then  the  company  are  liable.  If,  how- 
ever, no  such  liability  exists  by  statute,  then  the  omission  must 
cause  or  contribute  to  the  injury,  to  render  the  company 
liable,  and  the  relative  or  contributive  negligence  of  the  plaint- 
iff, as  the  case  may  be,  must  not  be  such  as  to  prevent  a  recov- 
ery.' 

Whilst  by  the  statute  in  Illinois  a  penalty  is  imposed  upon 
railroad  companies  for  not  putting  up  certain  sighs  of  warn- 
ing at  public  crossings,  and  for  omitting  to  ring  a  bell  and 
blow  the  whistle  of  the  engine  at  and  in  approaching  such  cross- 
ings, and  renders  railroad  companies  liable  for  all  injuries 
inflicted  and  damages  sustained  at  such  places  by  any  one  by 
reason  of  such  omission,  yet  it  is  not  the  purpose  of  the  statute 
to  render  such  companies  liable  for  injuries  not  traceable  to 

'  Galena  &  Chi.  Union  E.  R.  Co.  v.  Stoneman  v.  Atlantic  &  Pacific  R.  R. 
Dill,  22  111.  271;  St.  Louis,  Jackson-  Co.,  58  Mo.  503,  9  Am.  Ry.  Rep.  42, 
ville  &  Chi.  R.  R.  Co.  v.  Terhune,  50  it  is  held  that  such  negligence  by- 
Ill.  151;  Cordell  v.  N.  T.  Cent.  &  H.  itself  will  not  authorize  recovery,  un- 
R.  R.  R.  Co.,  64  N.  T.  535;  S.  C.  6  less  it  appear  that  tiie  killing  was 
fiun,  461;  Bauer  v:  Kansas  Pao.  Ry.  actually  the  result  of  the  negligence; 
Co.,  69  Mo.  219;  Ellis  v.  Great  and  citing  Karle  v.  Kansas  City,  St. 
Western  Ry.  Co.,  L.  R.,  9  C.  P.  551.  Joseph  &  Council  Bluffs  R.  R.  Co.," 55 
But  see  Dyer  v.  Erie  Ry.  Co.,  7t  N-  Mo.  483,  as  authority^  for  the  position. 
Y.  228.  And  they  say,  in  this  case,  that  the 

2  Great  Western  R.  R.  Co.   v.  Ged-  Howenstein  case,  supra,  does  not  an- 

dis,  33  111.  304;    St.  Louis,  Jackson-  nounce  any  different  doctrine,  but  re- 

ville  &  Chi.  R.  R.  Co.  v.  Terhune,  50  lates  to  the  proof  necessary  to  show 

111.151;  ante, -p.  WQ6.  the  connection  between  the  negligence 

'  But  it  is  said  in  Owens  v.  Hanni-  and  the  injury.    The  Stoneman  case 

bal  &  St.  Joseph  R.  R.  Co.,  58  Mo.  386,  is  conceived  to  be  the  better  law,  and 

9  Am.  Ry.  Rep.  19,  that  such  npgli-  is  in  accordance  with  the  current  of 

gence  is  sufficient  of  itself  to  create  a  authority  in  those  states  where  a  dif- 

liability  for  cattle  killed  at  the  cross-  ferent  rule  of  negligence  has  not  been 

ing,   in  the  absence  Of  contributory  established  by  statute,  which  does  not 

negligence  by  the  owner;  and  relying  appear  to  be  the  case  in  Missouri, 

upon  Howenstein  v.  Pacific  R.  R.  Co.,  See  1  Wagner's  Stat.,  p.  310,  sec.  38. 
55  Mo.  33.    But  in  the  same  court,  in 
6i 
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such  omission.  The  omission  will  not  render  them  liable  f&r 
se;  the  injury  must  be  shown,  by  circumstances  at  least,  to  have 
been  the  consequence  of,  or  caused  by,  such  neglect.^  And, 
moreover,  it  is  the  duty  of  persons  approaching  such  places  to 
be  likewise  in  the  observance  of  duo  care;  and  if  they  fail  to  look 
out  and  listen,  so  as  to  see  or  hear  an  approaching  train,  wliere, 
under  the  circumstances,  and  from  tlie  locality  of  the  premises, 
trains  are  easily  seen  and  lieard,  they  themselves  will  be  held 
accountable  for  negligence  on  their  part,  and  may  not  be  entitled 
to  recover,  unless  for  injuries  wantonly  inflicted." 

If,  in  consequence  of  a  failure  to  give  the  signals  required  by 
law,  horses  are  frightened,  and  injury  is  sustained  therefrom  by 
the  owner,  the  company  will  be  liable.' 

Where  there  is  no  law  requiring  railroad  companies  to  give 
signals  and  station  flagmen  at  public  crossings,  they  are  not 
bound  to  do  it,  and  therefore  it  is  not  negligence. to  omit  to  do 
so;*  but  if  they  choose  of  their  own  accord  to  do  so,  and  for  a 
length  of  time  have  flagmen  at  certain  crossings  to  warn  persons 
of  danger,  then  the  withdrawal  of  them  without  notice  to  the 
public  may  amount  to  a  question  of  negligence  to  go  to  the 

1  Galena  &  CM.  Union  R.  R.  Co.  v.  Mass.  158,  17  Am.  Ry.  Rep.  402. 

Loomis,  13  111.  548;  Chicago  &  Rock  *  Ernst,  ex'x,  v.  The  Hudson  River 

Isld.  R.  R.  Co.  ».McKean,40  111.  218,  R.  R.  Co.,  39  N.  Y.  (12  Tiffany),  61; 

229;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Beisiegel  ».  New  York  Cent.  R.  R. 

Lee,  60  111.  501;  Steves  v.  Oswego  &  Co.,  40  N.  Y.  (1  Hand),  9;  Grippen, 

Syracuse  R.  R.  Co.,  18  N.  Y.  422;  admr.,  «.  The  New  York  Cent.  R.  R. 

Briggsv.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  40  N.  Y.  (1  Hand),  34;  Havens 

Co.,  72  N.  Y.  26.  v.  The  Erie   Ry.  Co.,   41    N.  Y.  (2 

"Chicago  &  Rock  Isld.  R.  R.  Co.  v.  Ha'id),  296;  McGrath  v.  N.  Y.  Cent. 

McKean,  40  111.   218,  284;    Chicago,  &  H.  R.  R.  R.  Co.,  63  N.  Y.  522;  S. 

Burlington  &  Quinoy  R.   R.   Co.   v.  C.  59  N.  Y.  468;  Pakalinsky  v.  Same, 

Harwood,  80  111.  88;  Lake  Shore  &  82  N.  Y.  424;    Sutherland  v.  Same, 

Mich.  Southern  Ry.  Co.    v.  Sunder-  41    N.  Y.    Superior,    17;    State    v. 

land,  2  Bradw.  (III.),  307;  Steves  v.  Phila.,  Wilm.   &   Bait.   R.   R.  Co., 

Oswego  &  Syracuse  R.  R.  Co.,  18  N.  47  Md.  76;  Phila.  &  Reading  R.  R. 

Y.  422;  Lang  v.  Holiday  Creek  R.  &  Co.i).  Killips,  88  Penn.  St.  405;  Stap- 

C.  M.  Co.,  49  la,  469;  Pletohei-  v.  ley  v.  London,  B.  &  S.  C.  Ry.  Co.,  L. 

Atlantic  &  Pao.  R.  R.  Co.,  64  Mo.  R.  1  Exch.  21;    S.  C.  4  Hurl.  &  C. 

484;  Leduke  v.  St.  Louis  &  Iron  Moun-  93;  Stubley  v.  London  &  N.  W.  Ry. 

tain  R.  R.  Co.,  4  Mo,    App.    485;  Co.,  L.  R.  1  Exch.  13;  Cliff  v.  Mid- 

Langau  v.  St.  Louis,  I.  M.  &  S.  Ry..  land  Ry.  Co.,  L.  R.  5  Q.  B.  258;  Bil- 

Co.,  5  Id.  311;  Chi.,  R.  I.  &  P.  R.  R.  bee  v.  London,  B.  &  S.  C.  Ry.  Co.,  18 

Co.  r.  Houston,  95  U.  S.  697.  e.  B.  (N.  S.),  584. 

'Pollock  V.  Eastern  R.  R.  Co.,  124 
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jury.'  But  even  though  the  company  discontinue  the  practice 
of  flagging  such  crossings,  and  omit  to  give  signals  of  warning 
thereat,  yet  that  will  not  dispense  with  the  necessity  of  ordinary 
care  of  travelers,  who  are  none  the  less  bound  to  both  look  and 
listen  for  trains." 

And  so,  in  iNew  Tork,  the  negligence  of  a  flagman  at  a  public 
crossing  of  a  railroad,  if  it  be  the  sole  cause  of  an  injury,  will 
render  the  company  liable;'  for  though  it  might  not  amount 
to  negligence  to  omit  to  have  a  flagman  stationed  at  a  particular 
crossing,  yet  if  one  be  placed  there,  and  omit  to  do  his  duty,  and 
by  reason  thereof  an  injury  occurs,  the  company  are  liable,  if 
the  injured  person  be  free  of  blame.*  The  question  whether  the 
company  is  bound  to  place  a  flagman  at  crossings  is  not  one  for 
the  jury.^ 

A  plaintiff  will  be  exonerated  from  the  imputation  of  negli- 
gence, when  suing  for  a  personal  injury,  if  it  appear  that  the 


'  Ernst,  ex'x,  v.  The  Hudson  River 
R.  R.  Co.,  39  N.  T.  (12  Tiffany),  61; 
Beisiegel  v.  New  York  Cent.  R.  R. 
Co.,  40  N.  Y.  (1  Hand),  9;  Grippen  v. 
The  New  York  Cent.  R.  R.  Co.,  40  N. 
Y.  (1  Hand),  34;  Havens  v.  The  Erie  Ry. 
Co.,  41  N.Y.  296;  Lake  Shore  &  Mich. 
Southern  Ry.  Co.  v.  Sunderland,  2 
Bradw.  (111.),  307.  But  if  the  injured 
party  knows  of  such  discontinuance 
of  the  practice  of  flagging  the  cross- 
ing, then  the  discontinuance  raises  no 
question  of  negligence:  Ernst  «.  Hud- 
son River  R.  R.  Co.,  and  Beisiegel  i/. 
N.  Y.  Cent.  R.  R.  Co.,  supra.  The  in- 
jury must  be  the  result  of  defendant's 
negligence  alone,  unmixed  with  any 
other  cause,  else  defendant  is  not 
liable:  Grippen  v.  N.  Y.  Cent.  R.  R. 
Co.,  supra.  In  the  case  of  Havens  v. 
Erie  Ry.  Co.^,  supra,  the'  court  say, 
Grovbk,  J.:  "It  may  now  be  re- 
garded as  settled  by  this  court,  that 
a  traveler  approaching  a  crossing  is 
required  to  use  his  eyes  and  ears  in 
looking  and  listening  to  ascertain 
whether  trains  are  approaching,  ii're- 
spective  of  the  question  whether  the 


signals  required  by  statute  are  given 
upon  the  train,  and  that  if  an  injury 
is  received  in  consequence  of  his  omis- 
sion so  to  do,  he  can  not  recover 
therefor":  41  N.  Y.  298,  299.  ' 

'  Havens  v.  Erie  Ry.  Co.,  supra; 
L.  S.  &  M.  S.  Ry.  Co.  v.  Sunderland, 
supra. 

3 


■er  V.  The  New  York  & 
Harlem  R.  R.  Co.,  56 N.  Y.  (11  Sickols), 
538;  Dolan  v.  Del.  &  Hudson  Canal 
Co.,  71  N.  Y.  285;  Casey  v.  N.  Y. 
Cent.  &  H.  R.  R.  R.  Co.,  78  N.  Y. 
518;  S.  C.  8  Daly,  220,  and  6  Abb.  N. 
C.  104;  Borst  v.  Lake  Shore  &  Mich. 
Southern  Ry.  Co.,  4  Hun,  346;  St.  Lou- 
is, Vandalia  &  Terre  Haute  R.  R.  Co. 
V.  Dunn,  78  111.  197;  Phila.  &  Reading 
R.  R.  Cd.  V.  Killips,  88  Penn.  St.  405. 

*Kissenger  v.  The  New  York  & 
Harlem  R.  R.  Co.,  56  N.  Y.  (11  Sick- 
els),  538. 

5  Dyer  v.  Erie  Ey.  Co.,  71  N.  Y. 
228;  State  v.  Phila.,  Wilra.  &  Bait. 
R.  R.  Co.,  47  Md.  76;  Cliff  v.  Mid- 
land Ry.  Co.,  supra.  But  see  Eaton 
V.  Fitchburg  R.  R.  Co.,  129  Mass.  364. 
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injury  was  received  on  a  crossing  of  the  railroad,  where  there 
was  no  flagman,  and  during  the  confusion  occasioned  by  the  pas- 
sage of  two  trains  at  the  same  time,  running  in  different  direc- 
tions with  great  speed,  so  that  in  endeavoring  to  avoid  the  one, 
the  party  was  injured  by  the  other — there  being  no  warning 
given,  either  by  the  whistle  or  bell,  and  it  being  in  evidence  that 
plaintiif  is  somewhat  deficient  in  the  sense  of  hearing.'  For  it 
is  not  only  negh'genCe  to  omit  warnings  on  such  an  occasion  at 
sncli  a  place,  but  snch,  too,  may  be  the  omission  to  flag  the 
crossing;  for  although  the  law  does  not  require  a  railroad  com- 
pany to  keep  flagmen  at  ordinary  crossings  of  public  highways 
in  the  country,  yet  if  circumstances  exist  rendering  it  wanting 
in  ordinary  care  not  to  do  so,  then  if  omitted,  and  injury  and 
damage  be  caused  by  reason  of  such  omission,  the  company  cor- 
poration is  liable,  if  there  be  no  contributory  negligence  on  the 
part  of  those  suffbring  the  injury." 

It  is  held  in  Iowa,  generally,  that  whenever  the  safety  of  per- 
sons or  property  demands  that  signals  be  given  at  crossings, 
failure  to  give  them  will  be  negligence,  even  in  the  absence  of  a 
statute  requiring  them." 

3.  Omission  to  ring  bell  or  sound  whistle  may  be  negligence, 
though  not  required  by  statute. — If  there  be  no  statute,  as  is  the 
case  in  some  of  the  states,*  requiring  bell  ringing  and  sounding 
of  the  whistle  at  such  public  crossings,  yet  it  does  not  follow 
therefrom  that  these  signals  need  not  be  given.  This  will 
depend  upon  circumstances.  Kailroad  companies  are  bound  to 
observe  at  least  ordinary  care  in  approaching  and  passing  such 
places;  and  if  there  be  obstructions  in  the  way  of  seeing  ap- 
proaching trains,  or  there  be  high  winds,  or  other  circumstances 
likely  to  prevent  persons  from  hearing  the  ordinary  noise  of- 
approaching  trains,  these  circumstances  may  render  such  signals 
necessary  to  due  care  on  the  part  of  the  company.  Of  the 
existence  of  these  facts  and  circumstances,  the  jury  are  to  judge, 

'  New  Jersey  R.  R.  &  T.  Co.  v.  West,  » Gates  v.  Burlington,  Cedar  Rapids 

3  Vroom  (N.  J.),  91.  &  Missouri  River  Ry.  Co.,  39  la.  45,  9 

2  Pennsylvania  R.  R.  Co.  v.  Mat-  Am.  Ry.  Rep.  75. 

thews,  36  N.  ,1.  Law  (7  Vroom),  531;  « Spencer  v.  111.  Cent.  R.  R.  Co    29 

Phila.  &  Reading  R.  R.  Co.  v.  Kil-  Iowa,  55;  Artz  ».  The  Chi.,  R,  Islcl  & 

hps,  88  Penn.  St.  405;  Cliff  ».  Mid-  P.  R.  R.  Co.,  34  Iowa.  153. 
land  Ry.  Co.,  supra. 
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if  the  case  be  tried  by  jury,  and  also  as  to  the  comparative  or  con- 
tributory negligence  of  the  injured  party.' 

Bat  the  current  of  authorities  hold,  that  if  there  be  an  unob- 
structed view  of  the  road,  so  that  one  may  be  able  to  see  an 
approaphing  train  to  avoid  injury  from  it,  there  can  be  no 
recovery  for  an  injury  received  under  snoh  circumstances  by  one 
knowing  of  his  approach  to  such  crossing,  although  there  may 
be  negligence  on  the  part  of  the  company,  or  even  omission  to 
comply  with  a  statutory  requirement.''     In  the  absence  of  statn- 


1  Artz  V.  The  Chi.,  E.  Isld.  &  P.  R. 
R.  Co.,  34  Iowa,  153;  Edson  v.  Central 
R.  R.  Co.,  40  la.  47,  8  Am.  Ry.  Rep. 
412;  Milwaukee  &  Chi.  R.  R.  Co.  v. 
Hunter,  11  Wis.  160;  Kennayde  v. 
Pao.  R.  R.  Co.,  45  Mo.  255;  Tabor  v. 
Mo.  Valley  R.  R.  Co.,  46  Mo.  353; 
S.  C.  2  Am.  R.  517;  Beisiegel  v.  N.  T. 
Cent.  R.  R.  Co.,  34  N.  Y.  622;  Ren- 
wick  V.  N.  Y.  Cent.  R.  R.  Co,,  36  N. 
Y.  132;  O'Mara  ».  Hudson  River  R. 
R.  Co.,  38  N.  Y.  445;  Harty  v.  Cent. 
R.  R.  Co.  of  N.  J.,  42  N.  Y.  468;  Tel- 
fer  «.  liTorthem  R.  R.  Co.,  30  N.  J. 
188;  Byajisville  &  CrawfordsviUe  R. 
R.  Co.  V.  Lowdermilk,  15  Ind.  120; 
Indianapolis,  P.  &  C.  R.  R.  Co.  v. 
Keely,  23  Ind.  133;  Galena  &  Ohi. 
Union  R.  E.  Co.  v.  Dill,  22  111.  264. 

2  Artz  ».  The  Chi.,  R.  leld.  &  P.  R. 
R.  Co.,  34  Iowa,  153;  Steves  v.  The 
Oswego  &  Syracuse  R.  R.  Co.,  18  N. 
Y.  422;  Wilds  v.  The  Hudson  River 
R.  R.  Co.,  29  N.  Y.  315;  Gonzales  v. 
N.  Y.  &  Harlem  R.  R.  Co.,  38  N.  Y. 
440;  Ernst  v.  The  Hudson  River  R.  R. 
Co.,  39  N.  Y.  61;  Wilcox  v.  Rome, 
W.  &  0.  R.  R.  Co.,  39  N.  Y.  358; 
Grippen  v.  N.  Y.  Cent.  R.  R.  Co.,  40 
N.  Y.  34;  Havens  v.  The  Erie  Ry.  Co., 
41  N.  Y.  296;  Baxter  v.  Tr:)y  &  Bos- 
ton R.  R.  Co.,  41  N.  Y.  502;  Nichol- 
son V.  The  Erie  Ry.  Co.,  41  N.  Y. 
525;  Sheffield  v.  Rochester  &  S.  R.  R. 
Co.,  21  Barbour,  339;  Casey  v.  N.  Y. 
Cent.  &  H.  R.  R.  R.  Co.,  6  Abb.  N. 


C.  104;  S.  C.  78  N.  Y.  618;  McGrath 
V.  Same,  59  N.  Y.  468;  S.  C.  63  N.  Y. 
522,  1  Thomp.  &  C.  243,  and  3  Id. 
776;  Morris  &  Essex  R.  R.  Co.  v. 
Haslan,  4  Vroom  (N.  J.),  147;  Runyon 
V.  Cent.  R.  R.  Co.,  1  Dutch  (N.  J.), 
558;  Chi.  &  Rock  Isld.  R.  R.  Co.  ■«. 
Still,  19  111.  499;  111.  Cent.  R.  R.  Co. 
V.  Buckner,  28  111.  303;  Chi.  &  Alton 
R.  R.  Co.  V.  Gretzner,  46  111.  74;  Chi. 
&  Alton  R.  R.  Co.».  Fears,  53  111.  115; 
Evansville  &  C.  R.'r.  Co.  v.  Hiatt,  17 
Ind.  102;  Toledo  &  Wabash  Ry.  Co. 
V.  Goddard,  25  Ind.  185;  Pittsburgh, 
Fort  Wayne  <^  Chi.  Ry.  Co.  v.  Vining, 
27  Ind.  513;  Lafayette  &  Indianapolis 
R.  R.  Co.  t).  Huffman,  28  Ind.  287; 
North  Penn.  R.  R.  Co.  v.  Heileman, 
49  Penn.  St.  60;  Cleveland,  Columbus, 
Cincinnati  &  Indianapolis  Ry.  Co.  v. 
Elliott,  28  Ohio  St.  340,  14  Am.  Ry. 
Rep.  123;  Cleveland,  C.  &  C.  R.  R. 
Co.  V.  Teriy,  8  Ohio  St.  570;  Brown  v. 
Milwaukee  &  St.  Paul  Ry.  Co.,  22 
Minn.  165,  19  Am.  Ry.  Rep.  298; 
Cogswell  V.  Oregon  &  Cal.  R.  R.  Co., 
6  Oreg.  417.  See  Dublm,  W.  &  W. 
Ry.  Co.  V.  Slattery,  L.  R.  3  App.  Cas. 
1155;  S.  C.  Irish  Rep.  8  C.  L.  531, 
and  10  Id.  256.  The  case  of  Brown 
V.  M.  &  St.  P.  Ry.  Co.,  supra,  hold.s 
that  a  whistle  need  not  be  blown  on 
approaching  a  crossing.  But  see  con- 
tra, Phila.,  Wilm.  &  Bait  R.  R.  Co. 
1'.  Stinger,  78  Penn.  St.  219. 
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torj  regulations,  it  is  for  the  jury  to  say  what  signals  are  essen- 
tial.' 

4.      Other,   and   ordinary,   care   must  also    be    observed. — Tlie 

company  are  not  absolved  from  the  use  of  proper  care  in  other 
respects  at  public  crossings,  by  complying  with  such  positive 
requirements  as  bell  ringing,  sounding  the  whistle,  and  putting 
up  signs  of  warning.  If  other  precautions  are  reasonably  nec- 
essary, the  company  is  bound  to  take  them;  and  the  fact  as  to 
negligence  may  be  rightly  left  to  the  jury,  under  all  the  circnni- 
stances,  they  having  due  regard  to  the  relative  positions  of  tlie 
roads  at  and  near  to  the  crossing,  the  time  of  day  or  night,  and 
the  weight  and  velocity  of  the  engine  or  train.''  The  duties  im- 
posed by  statute  in  such  cases,  in  regard  to  bell  ringing  and 
whistling,  and  putting  up  signs,  are  in  tlieir  nature  cumulative, 
and  are  not  intended  as  a  substitute  for  such  other  means  of 
observing  ordinary  care  as  a  reasonable  regard  for  the  safety  of 
others  may  require. 

Some  nice  questions  have  arisen  in  relation  to  the  legal  con- 
sequences of  giving  and  of  omitting  to  give  signals  of  warning 
at  railroad  crossings  of  highways,  as  also,  in  regard  to  the  same, 
when  a  locomotive  standing  at  or  near  a  highway  crossing,  and 
approaching  such  crossing,  is  about  starting  to  cross.  Circum- 
stances may  be  such  as  to  render  it  negligent  and  imprudent  to 
give  such  signal  when  thereby  horses  in  waiting  or  approaching 
vehicles,  designing  to  cross,  are  likely  to  be  frightened,  and 
injuries  ensue  therefrom."  On  the  other  hand,  the  omission  to 
signalize  the  movements,  or  intended  movements,  of  the  train 
or  locomotive,  may  in   itself  involve  a  degree  of  negligence 

'Cordell  V.  N.  T.  Cent.  &  H.  R.  R.  117;  Eaton  ».  Erie  Ry.  Co.,  51  N.  Y. 

R.  Co.,  64  N.  Y.  535;  S/C.  6  Hun,  544.  4  Am.  Ry.  Rep.  524;  Weber  v. 

461;  Paducah  &  Memphis  R.  R.  Co.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  67  N. 

r.  Hoehl,  12  Bush,  41;  Bauer».  Kans.  Y.  687;  S.  C.  58  N.  Y.  451;  Cordell  v. 

Pac.  Ry.  Co.,  69  Mo.  219;   Ellis  v.  Same,  70  N.  Y.  119;  S.  C.  64  N.  Y. 

Great  Western  Ry.  Co.,  Law  Rep.  9  535,  79  N.  Y.  636,  and  6  Hun,  461; 

C.  P.  651.    But  see  Dyer  v.  Erie  Ry.  Dver  v.  Erie  Ry.  Co.,  71  ]SI    Y   228- 

Co.,  71  N.  Y.  228.  Hart  v.  Chi.,  R.  I.  &  P.  Ry.  Co.,  56 

2  Bradley  v.  The  Boston  &  Maine  la.  166;  S.  C.  7  N.  W.  Repr.  9-  South 

R.  R.  Co.,  2  Cush.  539;  Linfleld  v.  Old  &  N.  Ala.  R.  R.  Co.  v.  Thompson  62 

Colony  R.  R.  Co.,  10  Cush.  662;  S.  C.  Ala.  494. 

1    Am.   R.  W.  Cas.  457;  Parker  v.         'Hill  v.  The  Portland  &  Rochester 

Adams,  12  Met.  415;  Webb  v.  Port-  R.  R.  Co.,  55  Maine,  438, 
land  &  Kennebec  R.  R,  Co.,  57  Me. 
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dangerous  to  persons  in  waiting  to  cross,  and  yet  not  necessarily 
so  jper  se.  So  that  it  is  not  always  easy  for  tliose  in  charj^e 
thereof  to  determine,  in  the  exercise  of  an  honest  discretion, 
whether,  under  the  particular  circumstances  of  the  case  in  hand, 
it  be  safer  for  those  approaching,  or  in  waiting  to  cross,  to  give 
or  to  omit  to  give  the  customary  signals.  The  action  of  the 
company  in  such  cases  "  must  be  subjected  to  the  test  of  reason- 
ableness, in  view  of  the  rights  and  duties  of "  those  "who  may 
be  affected  by  them,"  and  the  circumstances  are  for  the  consid- 
eration of  the  jury.'  The  giving  of  a  signal,  however,  at  a  time 
and  place,  and  in  the  manner,  required  by  law,  will  not  be  im- 
puted to  the  company  for  negligence;  but  on  the  contrary,  the 
omission  to  do  so  would,  and  the  company  will  be  liable  for 
injuries  resulting  from  such  omission,  if  without  the  fault  or 
negligence  of  the  injured  party.''  In  the  case  cited  from  55 
Maine,  Hill  v.  The  Portland  &  Eochester  R.  E.  Co.,  the  court 
say,  Kent,  Justice:  "Of  course,  no  railroad  company  can  be 
held  liable  for  damages  for  giving  such  notice  as  is  required  by 
law,  when  given  at  the  dlKtance  named  in  the  statute.  The  com- 
pany may  be  liable  for  the  damages  occasioned  by  a  neglect  of 
,  this  duty.  But  the  statute  does  not  authorize  or  require  the 
sounding  of  the  whistle  at  any  other  time  or  place.  The  right 
or  liability,  at  other  times  and  places,  depends  upon  the  general 
principles  of  law,  as  before  explained,  applicable  to  the  particu- 
lar facts  in  each  case.  In  every  case,  then,  it  becomes  a  ques- 
tion, whether,  in  that  particular  case,  the  act  was  reasonable  and 
within  the  rule  of  ordinary  care,  under  all  the  circumstances  of 
time  and  place  and  all  the  surroundings." ' 

>  Hill  V.  The  Portland  &  Rochester     R.  R.  Co.,  55  Maine,  438. 
R.  R.  Co.,  55  Maine,  438.  =  55  Maine,  441,  442. 

» Hills.  The  Portland  &  Rochester 
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1,  Definition  thereof. — We  have  been  unable  to  frame  in  our 
own  mind,  or  by  researches  to  find  in  the  books,  any  one  perfect 
or  satisfactory  definition  of  the  term  negligence,  alike  applir 
cable,  without  more  and  without  less,  to  all  cases.  The  question 
of  negligence  is  in  its  very  nature  so  dependent  upon  the  time, 
place  and  circumstances  surrounding  each  particular  transaction, 
and  so  much  influenced  by  the  legal  obligations  and  relative 
dnties,  of  both  commission  and  omission,  that  it  comes  before 
the  jurist  in  aspects  as  varied  as  the  ever  clianging  landscapes 
of  the  country,  or  the  diversity  of  human  affairs.  No  one  is  the 
type  of  all  the  rest,  even  if  two  or  more  of  them  be  alike.  One 
learned  jurist  has  justly  said  that  "  There  is  no  absolute  rule  of 
negligence  or  diligence."  *  Nor  is  actual  knowledge  of  danger 
necessary  to  render  one  guilty  of  negligence  by  seeming  disre- 
gard tliereof;  it  is  sufiScient  if  reasonable  cause  to  apprehend  it 
exist.^ 

We  are  not  unmindful  that  in  the  case  cited  the  learned  judge 
lays  down  the  rule  of  diligence  to  be,  "  that  care  and  attention  to 


'  Per  Miller,  Justice,  in  Finlayson 
».TheChi.,B.  &Q.  R.  R.  Co.,  1  Dill- 
on's C.  C.  R.,  579,  581;  Philadelphia 
&  Reading  R.  R.  Co.  ».  Spearen,  47 
Penn.  St.  (11  Wright),  300.  In  the 
case  last  cited,  the  Supreme  Court  of 
Pennsylvania  say:  "  There  is  no  abso- 
lute rule  as  to  negligence  to  cover  all 

(1016) 


cases.  That  which  is  negligence  in 
one  case,  by  a  change  of  circumstances 
will  become  ordinary  care  in  another, 
or  gross  negligence  in  a  third."  47 
Penn.  St.  305. 

^  Catawissa  R.  R.  Co.  v.  Armstrong, 
49  Penn.  St.  (18  Wright),  186,  192. 
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the  matter  in  hand  which  an  ordinarily  prudent,  careful  man 
would  exercise  in  regard  to  his  own  transactions."  This,  how- 
ever, is  not  given  as  an  universal  rule,  but  as  the  rule  of  dili- 
gence for  the  jury  in  the  particular  case  then  under  considerar 
tion.' 

Another  learned  judge  defines  negligence  to  be  the  "  omission 
to  do  something  which  a  reasonable,  prudent  man,  guided  by 
those  considerations  which  ordinarily  regulate  the  conduct  of  hu- 
man affairs,  would  do;  or  doing  something  which  a  prudent  or 
reasonable  man  would  not  do,  under  all  the  circumstances  sur- 
rounding the  particular  transaction  under  judicial  investiga- 
tion."' 

Many  judges  and  writers  have  laid  down  degrees  of  negligence, 
as  slight,  ordinary,  and  gross;  but  the  more  modern  tendency  is 
to  disj'egard  these  distinctions.'  "  Strictly  speaking  (say  the 
Supreme  Court  of  the  United  States*),  these  expressions  are  in- 
dicative rather  of  the  degree  of  care  and  diligence  which  is  due 
from  a  party  and  which  he  fails  to  perform,  than  of  the  amount 
of  inattention,  carelessness,  or  stupidity  wliich  he  exhibits.  If 
very  little  care  is  due  from  him,  and  he  fails  to  bestow  that  little, 
it  is  called  gross  negligence.  If  very  great  care  is  due,  and  he 
fails  to  come  up  to  the  mark  required,  it  is  called  slight  negli- 
gence. And  if  ordinary  care  is  due,  such  as  a  prudent  man 
would  exercise  in  his  own  affairs,  failure  to  bestow  that  amount 
of  care  is  called  ordinary  negligence.  In  each  case,  the  negli- 
gence, whatever  epithet  we  give  it,  is  failure  to  bestow  the  care 
and  skill  which  the  situation  demands;  and  hence  it  is  more  strictly 
accurate  perhaps  to  call  it  simply  '*  negligence."  And  this  seems 
to  be  the  tendency  of  modern  authorities.  If  they  mean  more 
than  this,  and  seek  to  abolish  the  distinction  of  degrees  of  care, 
skill,  and  diligence  required  in  the  performance  of  various  duties 
and  the  fulfillment  of  various  contracts,  we  think  they  go  too 
far;  since  the  requirement  of  different  degrees  of  care  in  differ- 

1 1  Dillon's  C.  C.  R.,  581.    And  see  Ion's  C.  C.  R.,  294,  297.  And  see  Bait. 

Norfolk  &  Petersburg  R.  R.  Co.  p.  &  Pot.  R.  R.  Co.  «.  Jones,  95  U.  S. 

Ormsby,  27  Gratt.  455,  17  Am.  Ry.  439,  per  Swayne,  J.,  p.  441. 

Rep.  321 .                     '  '  New  York  Cent.  R.  R.  Co.  i).  Look- 

'  Per  DrLLON,  Justice,  in  Stout  v.  wood,  17  W-"   '^— 

Sioux  City  &  Pacific  R.  R.  Co.,  2  Dil-  *  Ibid. 
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ent  situations  is  too  firmly  settled  and  fixed  in  the  law  to  be 
ignored  or  changed." ' 

Here,  then,  in  the  case  quoted  from,  we  have  a  distinct  disa- 
vowal of  degrees  of  negligence,  and  negligence  in  that  particu- 
lar case  is  defined  to  be,  "  failure  to  bestow  the  care  and  skill 
wliich  the  situation  demands." 

It  is  negligence,  where  fire  is  communicated  from  a  mere  con- 
struction train,  for  those  in  charge  thereof  to  proceed  on,  and 
not  leave  a  part  of  the  force  of  hands  to  extinguish  the  fire;  and 
such  fact  being  established  will,  in  the  absence  of  other  circum- 
stances, render  the  eompany  liable  for  damages  sustairjed,  from 
such  fire.^  But  sernhle,  that  in  case  the  train  be  a  passenger  or 
freight  train,  the  ruling  is  to  the  contrary,  as  the  safety  of  the 
train  is  then  not  only  the  first  matter  of  consideration,  but  also 
for  the  reason  that  no  force  could  be  spared  from  such  train  to 
extinguish  the  fire. 

It  is  not  in  itself  an  act  of  negligence  to  place  a  passenger 
train  upon  a  side  track  of  a  station,  to  enable  a  freight  train  to 
pass  upon  the  main  line,  when  a  necessity  for  it  exists — as,  for 
instance,  when  the  freight  train  is  too  long  for  the  side  track  or 
switch;  and  such  an  occurrence  not  being  ordinary,  but  out  of 
the  usual  course,  as  a  means  of  meeting  an  unforeseen  emer- 
gency.* 

It  is  negligence  for  a  passenger  to  attempt  to  leave  the  train, 
under  ordinary  circumstances,  while  the  same  is  in  motion;  and 
more  especially  so  when  warned  by  the  conductor  of  the  danger 
thereof' 

Though  it  is  negligence  for  a  railroad  company  to  leave  its 
train  of  cars  standing  and  blocking  up  a  public  crossing  of  the 
streets  for  a  longer  time  than  the  law  allows,  or  under  circum- 
stances not  authorized  by  law  at  all,  so  as  to  endanger  the  safety 
of  persons    attempting  to  cross,"  yet  to  endeavor   to   cross  by 

■  New  York  Central  R.  R.  Co.  v.  em  Ry.  Co.  v.  Roy,  5  Bradw.  (Ill ),  82- 

Lockwood,  17  Wall.  357,  382,  383.  Galveston,  H.  &  S.  A.  R.  R.  Co  v  Le- 

2  Rolke  V.  The  Chicago  &  N.  Westr  Gierse,  51  Tex.  189;  Nelson  v.  Atlan- 

ei-n  Ry.  Co.,  26  Wis.  537.  tic  &  Pac.  R.  R.  Co.,  68  Mo.  593;  Har- 

Rolke  V.  The  Chicago  &  N.  West-  vey  v.  Eastern  R.  R.  Co.,  116  Mass 

era  Ry.  Co.,  26  Wis.  537.  269;  Richmond  &  Danville  R.  R.  Co! 

*Ohio  &  Miss.  R.  R.  Co.  v.  Schiebe,  v.  Morris,  i\  Giatt  200 

*^5  A,:-^^?'  ,T-      -o   n  .  °  '^'^"'^  "•  ^'"y''  &  Hill-  31  Penn.  St. 

=  Ohio  &  Miss.  R.  R.  Co.  V.  Schiebe,      (7  Casey),  358 

44  111.  460;  Lake  Shore  &  Mich.  South- 
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crawling  underneath  the  cars,  where  they  are  so  standing  in  tlie 
crossing,  is  also  such  negligence  and  want  of  care  as  would,  if  an 
injury  be  incurred  thereby  by  an  adult  person,  amount  to  con- 
tributory negligence  on  his  part,  and  prevent  a  recovery  of  dam- 
ages by  him  for  the  injury.'  But  where,  under  like  circum- 
stances, the  injury  be  to  a  minor  of  tender  _years,  such  want  of 
care  and  prudeniee  on  his  part  is  not  imputable  to  him  as  con- 
tributory negligence,  in  an  action  by  him  for  damages  caused  by 
the  injury.^ 

The  person  injured  in  the  case  here  cited  from  31  Penn.  State 
Eeps.,  358,  was  a  lad  of  the  age  of  six  or  seven  years.  The  court 
say:  "  Considering  his  age,  and  all  the  circumstances  of  the  case, 
we  see  nothing  that  would  justify  the  imputation  of  negligence 
or  imprudence.  He  acted  like  a  child,  and  he  is  not  to  be  judged 
as  a  man." 

It  is  not  sufficient  to  make  out  a  case  of  contributory  negli- 
gence against  a  plaintiff  injured  while  a  passenger  upon  a  train, 
that  he  acted  in  disobedience  of  the  reasonable  orders  of  the  con- 
ductor, or  was  where  he  ought  not  to  be  thereon;  but  it  must 
also  appear  that  such  conduct  or  act  ou  his  part  contributed  in 
some  degree  to  bring  upon  himself  the  injury  complained  of.' 

Detaching  the  locomotive,  and  allowing  cars  to  move  into  a  de- 
pot alone,  where  they  strike  against  a  bumper,  and  thus  injure  a 
passenger,  is  also,  negligence  on  the  part  of  the  railroad  com- 
pany.* 

2.  Contributory  negligence. — Except  in  the  courts  of  Georgia 
and  Illinois,  and  possibly  Kansas,  the  doctrine  of  what  is  called 
contributory  negligence,  is  holden  in  the  courts  of  all  the 
American  states;  also  in  the  Federal  courts,  and  in  England. 
The  principle  upon  which  it  rests  is,  that  if  the  plaintiff  suing 
for  an  injury  has  in  any  manner,  by  his  own  wrong,  negligence, 

'  Rauoli  V.  Lloyd  &  Hill,  31  Penn.  St.  the  court  say,  as  to  the  imputation  of 

(7  Casey),  358,  370.  negligence:  "We  can  not  say  it  was, 

^  Ranch  v.  Lloyd  &  Hill,  31  Penn.  St.  as  a  legal  conclusion,  and  the  jury  did 

(7  Casey),  358,  370, 371 ;  Pennsylvania  not  find  it  as  a  conclusion  of  fact." 

R.  R.  Co.  V.  Kelly,  31  Penn.  St.  (7  Ca-  °  Lawrencehurgh  &  Upper  Miss.  R. 

sey),  372.    In  the  case  last  cited,  the  R.  Co.  v.  Montgomery,  7  Ind.  (Por- 

person  injured  was  a  boy  nine  years  of  ter),  474. 

age,  who  was  injured  in  attempting  to  *  Wylde  v.  Northern  R.  R.  Co.,  53 

pass  over  a  public  crossing  by  creeping  N.  Y.  156,  5  Am.  Ry.  Rep.  375.  ^ 
under  a  standing  train  of  cars;  and 
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or  want  of  ordinary  and  reasonable  care,  directly,  that  is  proxi- 
raatel}',  contributed  to  the  injury  complained  of,  he  can  not  re- 
cover. As  has  been  said  by  that  eminent  jurist,  Lord  Ellen- 
BOEouGH,  "  One  person  being  in  fault  will  not  dispense  with  an- 
other's using  ordinary  care  for  himself,'"    In  Brown  v,  Hannibal 


'  Butterfield  v.  Forrester,  11  East, 
60;  Beers  v.  The  Housatonio  R.  R. 
Co.,  19  Conn.  566;  Rusch  v.  Daven- 
port, 6  Iowa,  4Jl,  452,  453;  Parks  f. 
Davis,  16  Iowa,  20;  Donaldson  &  oth- 
ers, admrs.,  ».  The  Miss.  &  Mo.  R.  R. 
Co.,  18  Iowa,  280;  McAunioh  v.  The 
Miss.  &  Mo.  R.  R.  Co.,  20  Iowa,  338; 
Hoben  v.  The  B.  &  M.  R.  R.  R.  Co., 
20  Iowa,  562,  566;  Haley  «.  Chi.  & 
N.  W.  Ry.  Co.,  21  Iowa,  15;  Sher- 
man v.  The  Western  Stage  Co.,  24 
Iowa,  515;  Greenleaf  ».  The  111.  Cent. 
R.  R.  Co.,  29  Iowa,  14,  46;  Spencer  «. 
The  111.  Cent.  R.  R.  Co.,  29  Iowa,  55; 
Kesee  v.  Chi.  &  N.  W.  R.  R.  Co.,  30 
Iowa,  78;  Reynolds  v.  Hindman,  32 
Iowa,  146,  149;  Muldowney».  The  111. 
Cent.  R.  R.  Co.,  32  Iowa,  176;  0'- 
Keefe  v.  The  Chicago,  Rock  Island  ^ 
Pacific  R.  R.  Co.,  32  Iowa,  467,  469; 
Hamilton  ®.  Des  Moines  Valley  R.  R. 
Co.,  36  Iowa,  31;  Carlin  v.  Chi., 
Rock  Isld.  &  Pacific  R.  R.  Co.,  37 
Iowa,  316;  Willoughby  v.  Chi.  &  N. 
W.  R.  R.  Co.,  37  la.  432;  Payne  v. 
Chicago,  Rock  Island  &  Pacific  Ry. 
Co.,  39  la.  523,  9  Am.  Ry.  Rep.  176; 
The  State  v.  Grand  Trunk  Ry.  Co.,  58 
Maine,  176;  S.  C.  4  Am.  R.  258,  262; 
Laing  v.  Colder,  8  Penn.  St.  R.  479; 
S.  C.  2  Am.  R.  W.  Cas.  378;  Reeves 
n.  The  Delaware,  Lackawanna  & 
Western  R.  R.  Co.,  30  Penn.  St.  (6 
Casey),  454;  North  Penn.  R.  R.  Co. 
V.  Rehman,  49  Penn.  St.  (13  Wright), 
101;  Catawissa  R.  R.  Co.  v.  Arm- 
strong, 49  Penn.  St.  (13  Wright),  186, 
192;  Pittsburg,  Port  Wayne  &  Chicago 
R.  R.  Co.  V.  Kama,  13  Ind.  87;  In- 
dianapolis &  Cin.  R.  R.  Co.  v.  Wright, 
13  Ind.  213;  Evansville  &  C.  R.  R.  Co. 


V.  Lowdei-milk,  15  Ind.  120;  Ohio  & 
Miss.  R.  R.  Co.  V.  GuUett,  15  Ind.  487; 
Evansville  &  Crawfordsville  R.  R.  Co. 
V.  Hiatt,  17  Ind.  102,  105;  Indiana- 
polis &  Cin.  R.  R.  Co.  V.  Wright,  22 
Ind.  376;  Indianapolis,  Pittsburg  & 
Cleveland  R.  R.  Co.  v.  Keely's  Admrs., 
23  Ind.  133;  Toledo  &  Wabash  Ry. 
Co.  V.  Goddard,  25  Ind.  185;  Jeffer- 
sonville  R.  R.  Co.  v.  Hendricks,  26 
Ind.  228;  Indianapolis  &  Cin.  R.  R. 
Co.  V.  Rutherford,  29  Ind.  82;  .Teffer- 
sonville,  M.  &  I.  R.  R.  Co.  v.  Bowen,  40 
Ind.  545;  Jeffersonville,  Madison  &  In- 
dianapolis R.  R.  Co.  V.  Adams,  43  Ind. 
402;  Hathaway  v.  Toledo,  Wabash  & 
Western  Ry.  Co.,  46  Ind.  25;  Robin- 
son V.  Pitchburg  &  Worcester  R.  R. 
Co.,  7  Gray,  92;  Bancroft  v.  Boston  & 
Worcester  R.  R.  Co.,  97  Mass.  275; 
Bums  V.  Boston  &  Lowell  R.  R.  Co., 
101  Mass.  50;  Forsyth  v.  Boston  &  Al- 
bany R.  R.  Co.,  103  Mass.  510;  111. 
Cent.  R.  R.  Co.  ».  Buckner,  28  111.  299; 
Ward  &  Butterfield  v.  Mil.  &  St. 
Paul  R.  W.  Co.,  29  Wis.  144,  145; 
Klein,  for  use,  etc.,  v.  Crescent  City  R. 
R.  Co.,  23  La.  An.  729;  Rathbun  & 
West  V.  Payne  and  others,  19  Wend. 
399;  Wilds  v.  The  Hudson  River  R. 
R.  Co.,  24  N.Y.  (10  Smith),  430;  Deyo 
V.  New  York  Cent.  R.  R.  Co.,  34  N. 
Y.  (7  Tiffany),  9;  Van  Schaick  ». 
The  Hudson  River  R.  R.  Co.,  43  N. 
Y.  (4  Hand),  527;  Warner  v.  The  New 
York  Cent.  R.  R.  Co.,  44  N.  Y.  465; 
Moore  v.  Cent.  R.  R.  Co.,  4  Zabr.  268; 
Cent.  R.  R.  Co.  of  N.  Jersey  v.  Moore, 
4  Zabr.  824;  Runyon  v.  The  Central 
R.  R.  Co.  of  N.  Jersey,  1  Dutch.  556; 
The  Morris  •&  Essex  R.  R  Co.  v.  Has- 
lan  and  others,  4  Vroom  (N.  J.),  147; 
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&  St.  Joe  li.  E.  Co.,  50  Mo.  461,  the  Supreme  Court  of  Missouri 
rule  differently  from  the  principles  of  our  text,  and  seem  to  thus 
apply  the  principle  here  quoted  tV'ora  Lord  ELLENBOEOUGnin  such 
manner  to  defendant,  instead  of  the  injured  party,  as  to  entirely 
exempt  the  injured  party  from  the  necessity  of  care  on  his  part, 
or  from  the  eifect  of  negligence  on  his  part,  if  it  turns  out  ih 
evidence  that  the  observance  of  care  on  the  part  of  defendant 
would  have  avoided  the  injury,  notwithstanding  the  negligence 
of  the  injured  party.  This  we  deem  a  departure  from  well  set- 
tled general  principles,  although  there  are  some  decisions  in  ac- 
cord with  it. 


Lake  Shore  &  Mich.  S.  R.  R.  Co.  «. 
Miller,  25  Mich.  274;  Kelly  t;.  Hendrie, 
26  Mich.  (4  Post),  255;  Conlin  v. 
Charleston,  15  Rich.  (So.  Car.)  Law, 
201;  Bait.  &  Ohio  R.  R.  Co.  v.  Lam- 
born,  12  Md.  257;  Keech  v.  Bait.  & 
Washn.  R.  R.  Co.,  17  Md.  32;  The 
State,  useof  Coughlan,  v.  Bait.  &  Ohio 
R.  R.  Co.,  24  Md.  102;  Bannon  v.  Bait. 
&  0.  R.  R.  Co.,  24  Md.  119;  Bait.  &  0. 
R.  R.  Co.  V.  State,  use  of  Miller,  29 
Md.  252;  Northern  Cent.  Ry.  Co.  v. 
State,  use,  etc.,  29  Md.  420;  Bait.  & 
0.  R.  R.  Co.  V.  Fitzpatrick,  35  Md. 
82;  Lewis  v.  Bait.  &  0.  R.  R.  Co.,  38 
Md.  588;  Pittsburg  &  Connellsville 
R.  R.  Co.  «.  Andrews,  39  Md.  329; 
State,  use,  etc.,  v.  Phil.,  Wilm. 
&  Bait.  R.  R.  Co.,  47  Md.  76, 
18  Am.  Ry.  Rep.  253;  Timmons  p. 
The  Central  Ohio  R.  R.  Co.,  6  Ohio 
St.  105;  Pittsburg,  Fort  Wayne  &  Chi- 
cago Ry.  Co.  V.  Krichbaum's  Admr., 
24  Ohio  St.  119,  7  Am.  Ry.  Rep.  200; 
Cleveland,  Columbus,  Cincinnati  &  In- 
dianapolis Ry.  Co.  V.  Elliott,  28  Ohio 
St.  340,  14  Am.  Ry.  Rep.  123;  Manly 
V.  Wilmington  &  Weldon  R.  R.  Co., 
74  N.  Car.  655,  13  Am.  Ry.  Rep.  105; 
Baltimore  &  Potomac  R.  R.  Co.  v. 
Jones,  95  U.  S.  (5  Otto),  439;  S.  C.  14 
Am.  Ry.  Rep.  353;  Meyer  ^.  The 
Peoples'  R.  W.  Co.,  43  Mo.  523;  Har- 
lan V.  St.  Louis,  Kansas  City  &  North- 


em  R.  R.  Co.,  64  Mo.  480,  17  Am. 
Ry.  Rep.  3U0;  Paducah  &  Memphis 
R.  R.  Co.  V.  Hoehl,  12  Bush,  41,  18 
Am.  Ry.  Rep.  538;  Carroll  v.  The  Min- 
nesota Valley  R.  R.  Co.,  13  Minn.  30; 
Donaldson  v.  Milwaukee  &  St.  Paul 
Ry.  Co.,  21  Minn.  293,  20  Am.  Ry. 
Rep.  15;  Brown  v.  Milwaukee  &  St. 
Paul  Ry.  Co..  22  Minn.  165,  19  Am. 
Ry.  Rep.  298;  George  v.  St.  Louis, 
Iron  Mountain  &  Southern  Ry.  Co., 
34  Afk.  613;  S.  C.  1  Am.  &  Eng.  R. 
R.  Cas.  294.  Such  contfibutive  negli- 
gence, however,  will  not  justify  the 
company  in  a  total  disregard  of  care, 
and  an  apparent  recklessness  in  run- 
ning its  trains  in  populous  places:  La- 
fayette &  Indiaflapolis  R.  R.  Co.  v.  Ad- 
ams, 26  Ind.  76;  Indianapolis  &  CIn. 
R.  R.  Co.  ».  McClure,  26  Ifld.  370; 
Penn.  Co.  v.  Sinclair,  62  Ind.  301; 
Meyers  v.  Chicago,  Rock  Island  &  Pa- 
cific R.  R.  Co.,  59  Mo.  223,  8  Am.  Ry. 
Rep.  473;  Rounds  v.  Del.,  Lack.  &  W. 
R.  R.  Co.,  64  N.  Y.  129;  S.  C.  3  Hun, 
329,  and  5  Thomp.  &  C.  475;  McCarty 
V.  Del.  &  Hudson  C.  Co.,  17  Hun,  74; 
and  the  question  of  their  negligence 
in  this  regard  is  for  the  jury:  Weber  v. 
New  York  Central  &  Hudson  _Riyer_ 
R.  R.  Co.,  58  N.  Y.  ^rT~Sin.  Ry. 
Rep.  188;  Meyers  v.  C,  R.  I.  &  P.  R. 
R.  Co.,  supra.  And  so  if  the  negli- 
gence, in  case  of  injury  to  a  child, 
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The  correct  rule  we  conceive  to  be,  not  that  the  plaintiff,  in 
order  to  recover,  must  in  all  cases  use  the  utmost  degree  of  care 
to  avoid  the  injury,'  but  that  he  must  show  affirmatively  (unless 
from  the  evidence  it  otherwise  appear)  that  he  himself  used  ordi- 
nary care;  which,  in  the  language  of  lord  Chief  Justice  Denman, 
in  Lynch  v.  Nurdin,'  means  "  that  degree  of  care  which  may 
reasonably  be  expected  from  a  person  in  the  plaintiff's  situa- 
tion"; this  "  is  synonymous,"  says  the  learned  judge,  in  Beers  V. 
The  Housatonic  R.  E.  Co.,  supra,  "  with  reasonable  care."  The 
negligence  of  the  plaintiff,  to  preclude  him  from  a  recovery, 
must  be  "such  as  that  he  could,  by  ordinary  care,  have  avoided  the 
consequences  of  the  defendants'  negligence.'"     "A  party  is  not 

114;  Stratton  v.  Central  City  Horse  Ey. 
Co.,  95  III.  25;  S.  C.  1  Am.  &  Eng.  R. 
E.  Cas.  115;  State  v.  Manchester  &  L. 
R.  E.  Co.,  52  N.  H.  528;  Creed  v. 
Penn.  R.  E.  Co.,  86  Penn.  St.  139; 
Thirteenth  &  Fifteenth  Sts.  Pass.  Ey. 
Co.  ».  Bouclrou,  92  Penn.  St.  475;  S. 
C.  10  Eepr.  156. 

2 1  Adol.  &  E1.(N.  S,),36;  Pinlaysor, 
Admx.,  V.  The  C,  B.  &  Q.  R.  E.  Co., 
1  Dillon's  C.  C.  E.,  579.  And  see 
Nashville  &  Chattanooga  E.  R.  Co., 
and  M.  &  C.  R.  R.  Co.,  v.  Carroll,  6 
Heisk.  347,  12  Am.  Ry.  Rep.  20. 

*  Bridge  v.  Grand  Junction  Ry.  Co., 
3  M.  &  W.  244,  247;  Beers  v.  The 
Housatonic  R.  E.  Co.,  19  Conn.  566; 
S.  C.  2  Am.  R.  W.  Cas.  114,  122;  Fin- 
layson,  Admx.,  v,  C,  B.  &  Q.  R.  R. 
Co.,  1  Dillon's  C.  C.  R.,  579;  Penn.  R. 
R.  Co.  V.  Werner,  89  Penn.  St.  59; 
Manly  V.  Wilmington  &  Weldon  R. 
E.  Co.,  74  N.  Car.  660.  An  instruc- 
tion that  the  plaintiff  can  not  recover 
unless  the  proof  shows  that  by  the 
exercise  of  proper  care  he  could  not 
have  averted  the  injury,  is  erroneous, 
as  submitting  a  question  of  law  to  the 
jtiry  as  to  what  is  proper  care.  Ordi- 
nary care  is  all  the  law  requires: 
Stratton  v.  Central  City  Horse  Ey.  Co., 
95  111.  25;  S.  C.  1  Am.  &  Eng.  E.  E. 
Cas.  115. 


be  the  negligence  of  the  parents: 
Pittsburg,  Fort  Wayne  &  Chi.  Ey. 
Co.  V.  Vining's  Adm.,  27  Ind.  513. 
But  that  the  negligence  of  a  third 
party  contributed  to  bring  about  the 
injury,  is  no  defense:  Webster  v.  The 
Hudson  Eiver  E.  E.  Co.,  38  N.  T.  (11 
Tiffany),  260;  Sheridan  v.  The  Brook- 
lyn City  &  Newtown  E.  E.  Co.,  36  N. 
Y.  39;  Spooner  ».  Brooklyn  City  E. 
E.  Co.,  54  N.  Y.  230;  Paulmier  v.  The 
Erie  E.  E,  Co.,  5  Vroom,  151.  If  the 
action  is  for  causing  death,  then,  in 
Maryland,  the  plaintiff  must  not  only 
show  that  the  deceased  did  not,  by  his 
negligence,  contribute  to  the  injury, 
but  also,  that  those  persons  did  not 
who  are  entitled  to  the  benefit  of  the 
recovery:  State  v.  B.  &  0.  E.  E.  Co., 
supra;  Baltimore  &  0.  E.  E.  Co.  v. 
State,  30  Md.  47.  But  in  Ohio  it  is 
ruled  otherwise,  in  Cleveland,  Colum- 
bus &  Cincinnati  R.  E.  Co.  v.  Crawford, 
24  Ohio  St.  631,  7  Am.  Ey.  Eep.  172. 
And  an  instruction  permitting  a  con- 
traiy  inference  will  be  cause  for  rever- 
sal: Baltimore  &  Ohio  E.  E.  Co.  v. 
Whittaker,  24  Ohio  St.  642, 7  Am.  Ey, 
Eep.  182;  Marietta  &  Cincinnati  E.  E. 
Co.  V.  Picksley,  7  Am.  Ey.  Eep.  186; 
S.  C.  24  Ohio  St.  654. 

'  Beers  ».  The  Housatonic  E.  E.  Co., 
19  Conn.  566;  S.  C.  2  Am.  E.  W.  Cas. 
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to  cast  himself  upon  an  obstruction  which  has  been  made  by 
the  fault  of  another,  and  avail  himself  of  it,  if  he  do  not  himself 
use  common  and  ordinary  caution  to  be  in  the  right.  *  *  * 
One  person  being  in  fault  will  not  dispense  with  another's  using 
ordinary  care  for  himself."  Such  is  the  language- of  the  court 
in  Biitterfield  «.  Forrester,  re-asserted  and' adopted  by  the  Su- 
preme Court  of  Connecticut,  in  the  leading  case  of  Beers  v.  The 
Housatonic  K.  R.  Co.' 

What  is  reasonable  care,  in  any  case,  depends  upon  the  par- 
ticular circumstances  of  that  case.  Precautions  which  would  be 
reasonable  in  one  case,  may  not  be  deemed  so  in  another  case. 
It  is  impossible  for  the  law  to  define  tlie  acts  which,  in  all  cases, 
would  or  would  not  amount  to  reasonable  care.^ 

Therefore,  in  those  states  where  the  doctrine  of  contributory 
negligence  prevails,  it  is  the  duty  of  the  plaintiff  to  prove, 
and  the  right  of  the  defendant  charged  with  negligence  causing 
an  injury,  that  he  should  prove,  by  satisfactory  evidence,  that 
he  did  not  contribute  to  the  injury  by  any  wrong  act  or  negli- 
gence amounting  to  want  of  ordinary  care  on  his  part,  This 
proof,  in  some  form,  constitutes  a  part  of  plaintiff 's  case:  and  if 
the  evidence  or  circumstances  of  the  case  do  not  otherwise  estab- 
lish the  fact,  then  the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  he  was  not  only  free  from  fault  contributing  to  the 
injury,  but  also,  was  observing  on  his  part  ordinary  and  reason- 
able care  to  avoid  it.°    And  the  same  is  true  in  actions  by  em- 

'  19  Conn.  566;  Finlayson  v.  C,  B.  &  634,  21  Aro.Ey.  Rep.  66. 

Q.  E.  E.  Co.,  1  Dillon's  C.  C.  E.,  579;  =  Harlow  v.  Humiston,  6  Cow.  189; 

Gerety  v.  Philadelphia,  Wilmington  Warner  v.  The  New  York  Cent.  E.  E. 

fe  Baltimore  R.  E.  Co.,  81  Penn.  St.  Co.,  44  N.  Y.  465;  Eusch  v.  Daven- 

274,  16  Am.  Ey.  Rep.  164;  Artman  v.  port,  6  Iowa,  443,  451;  Donaldson  v. 

Kana.  Cent.  Ey.  Co.,  22  Kans.  296.  Miss.  &  Mo.  E.  R.  Co.,  18  Iowa,  280; 

2  Beers ».  The  Housatonic  R.  R.  Co.,  Sherman  v.  Western  Stage  Co.,   24 

19  Conn.  566;  S.  C.  2  Am.  R.  W.  Cas.  Iowa,  515,  562;  Greenleaf  v.  The  111. 

114,  123.    In  determining  whether  a  Cent.  E.  E.  Co.,   29  Iowa,   14,    46; 

locomotive  engineer,  injured  by  a  col-  Baird  v.  Morford,  29  Iowa',  581,  536; 

~  lision,  is  guilty  of  negligence  in  not  Kesee  v.  The  Chi.  &  N.  W.  R.  R.  Co., 

jumping  off  the  engine,  the  standard  30  Iowa,  78;  Reynolds  v.  Hindman, 

of  ordinary  care  and  prudence  on  his  32  Iowa,  146,  149;  Muldowney  v.  The 

part  must  be  fixed  with  reference  to  111.  Cent.  R.  E.  Co.,  32  Iowa,  176; 

the  peculiar  responsibilities  of  his  em-  O'Keefe,  Admx.,  v.  Chi.,  R.  Isl  ind  & 

ployment:    Cottrill  v.  Chicago,  Mil-  P.  R.  R.  Co.,  32  Iowa,  467;  Greenleaf 

waukee  &  St.  Paul  Ry.  Co.,  47  Wis.  v.  Dubuque  &  Sioux  City  R.  R.  Co., 
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ployes  against  the  company.'  This  proof,  however,  may  be 
made  otherwise  than  by  direct  evidence;  it  may  be  by  circum- 
stances, or  in  any  other  manner  that  facts  are  ordinarily  allowed 
to  be  proven.'' 

The  Supreme  Court  of  the  United  States  hold  that  the  burden 
of  proof  to  show  contributory  negligence  of  the  injured  person  is 
on  the  defendant,  if  nothing  is  shown  in  that  respect  by  the  evi- 
dence of  the  plaintiff;  and  that  the  plaintiff  is  not  bound  to  prove 
affirinativelj*  that  the  injured  person  was  in  the  observatice  of 
dne  care  and  caution  upon  his  part."  This  case  originated  in  the 
District  of  Columbia.    The  injured  person  was  an-  infant  or  child 


33  Iowa,  52;  Benton  v.  Cent.  E.  R. 
Co.,  42  la.  192;  Belair  v.  Chicago  &  N. 
W.  R.  R.  Co.,  43  la.  662,  14  Am.  Ry. 
Rep.  575;  Langw.  Holiday  Creek  R. 
&  C.  M.  Co.,  49  la.  469;  Beers  v. 
The  Housatonic  E.  E.  Co.,  19  Conn. 
566;  S.  C.  2  Am.  E.  W.  Cas.  114; 
Foster  v.  Dixfleld,  6  Shep.  380;  French 
V.  Brunswick,  8  Shep.  29;  The  State 
1).  Grand  Trunk  Ey.  Co.,  58  Maine, 
176;  S.  C.  4  Am.  R.  258,  262;  Tour- 
tellot  V.  Rosebrook,  11  Met.  460; 
Smith  V.  Smith,  2  Pick.  623;  Lane  v. 
Crombie,  12  Pick.  177;  Adams  v.  In- 
habitants of  Carlisle,  21  Pick.  146; 
Hinckley  v.  Cape  Cod  R.  R.  Co.,  120 
Mass.  257;  Sedgwick  on  Damages, 
468;  St.  Louis  &  Southeastern  Ry.  Co. 
V.  Mathias,  SO  Ind.  65,  8  Am.  Ry.  Rep. 
381;  Le  Baron  v.  Joslin,  41  Mich.  313; 
Lalor».  Chicago,.  Burlington  &  Quincy 
R.  B.  Co.,  52  111.401;  S.  C.  4  Am. 
Reps.  616;  Chicago,  Burlington  & 
Quincy  R.  R.  Co.  v.  Damerell,  81  111. 
450;  Indianapolis  &  St.  Louis  R.  R. 
Co.  0.  Evans,  88  111.  63,  21  Am.  Ry. 
Rep.  284;' Chicago  City  Ry.  Co.  v. 
Lewis,  5  Bradw.  (lU.),  242.  And  this 
is  ti:ue  even  where  the  doctrine  of  com- 
parative negligence  prevails:  Ind.  & 
St.  L.  E.  E.  Co.  V.  Evans,  sup7-a. 

'Way  ».  Illinois  Central  E.  E.  Co., 
40  la.  341,  8  Am.  Ey.  Eep.  400. 
Lehigh  Valley  E.  E.  Co.  v.  Hall, 


61  Penn.  St.  361;  Penn.  E.  E.  Co.  v. 
Weber,  76  Id.  157;  Weiss  v.  Penn.  E. 
R.  Co..  79  Id.  387;  Penn.  R.  R.  Co.  v. 
Weiss,  87  Id.  447;  Penn.  R.  R.  Co.  v. 
Werner,  89  Id.  59;  Waldele  v.  N.  T. 
Cent.  &  H.  R.  R.  R.  Co.,  19  Hun,  69; 
Solen  V.  Va.  &  Truckee  E.  R.  Co., 
13  Nev.  152;  Richey  v.  Mo.  Pac.  R. 
R.  Co.,  7  Mo.  App.  150. 

'  Washington  &  G.  Ry.  Co.  v.  Glad- 
mon,  15WalL  401;  Indianapolis  &  St. 
Louis  R.  R.  Co.  V.  Horst,  3  Otto  (93 
U.  S.  Sup.  Ct.),  291.  See,  ajlso,  Mc- 
Quilken  e.  Central  Pacific  E.  E.  Co., 
50  Cal.  7,  12  Am.  Ey.  Rep.  166;  Padn- 
Gah  &  Memphis  R.  R.  Co.  v.  Hoehl, 
12  Bush,  41,  18  Am.  Ry.  Rep.  338; 
Savannah  &  Memphis  R.  R.  Co.  v. 
Shearer,  58  Ala.  672,  20  Am.  Ry. 
Rep.  451;  Holmes  v.  Oregon  &  Cal.  R. 
E.  Co.,  7  Sawyer,  380;  S.  C.  5  Fed. 
Eepr.  523,  1  Am.  &  Eng.  R.  R.  Cas. 
623;  Hocum  v.  Weitherick,  22  Minn. 
152;  Hackford  v.  N.  T.  Cent.  &  H.  R. 
R.  R.  Co.,  43  How.  Pr.  222;  S.  C.  58 
N.  T.  654;  Kansas  Pac.  Ry.  Co.  v. 
Twombly,  3  Col.  125;  Cent.  Branch 
Union  Pac.  R.  E.  Co.  v.  Hotham,  22 
Kans.  41;  Weiss  v.  PeAn.  R.  R.  Co., 
79  Penn,  St.  387;  Penn.  R.  R.  Co.  v. 
Werner,  89  Penn.  St.  59;  Richey  v. 
Mo.  Pac.  E.  E.  Co.,  7  Mo.  App.  150; 
Bait.  &  Ohio  E.  E.  Co.  v.  Whitacre, 
35  Ohio  St.  627;  S.  C.  24  Id.  642. 
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of  the  tender  age  of  seven  years,'  and  there  was  ample  evidence 
of  negligence  on  the  part  of  the  railroad  company.  The  charge 
asked  for  by  the  defendant  in  the  court  below,  bearing  immedi- 
ately, upon  this  point,  was  as  follows:  "  If  the  jury  find  from  the 
evidence  that  the  plaintiff's  injuries  resulted  from  his  attempting 
to  cross  a  street  in  front  of  an  approaching  car,  driven  by  an 
agent  of  defendants,  the  burden  of  proof  is  on  the  plaintiff  to  show 
affirmatively,  not  only  the  want  of  ordinary  care  and  caution  on 
the  part  of  the  driver,  but  the  exercise  of  due  care  and  caution  on 
his  part;  and  if  the  jury  find  from  the  evidence  that  the  negli- 
gence or  want  of  due  care  or  caution  of  the  plaintiff  caused  the 
accident,  or  even  contributed  to  it,  or  that  it  could  have  been 
avoided  by  the  exercise  of  due  care  on  liis  own  part,  then  the 
plaintiff  is  not  entitled  to  recover,  whether  the  driver  was  guilty 
of  negligence  or  not,  bnt  the  jury  must  find  for  defendant."  ^ 
This  the  court  below  refused  to  give.  In  the  Supreme  Court, 
IJuNT,  Justice,  in  answer  to  the  alleged  error  of  refusal  to  give 
this  charge,  says:  "  As  applied  to  adult  parties,  the  first  branch 
of  this  proposition  is  not  correct.  While  it  is  true  that  the  ab- 
sence of  reasonable  care  and  caution,  on  the  part  of  one  seeking 
to  recover  for  an  injury  so  received,  will  prevent  a  recovery,  it  is 
not  correct  to  say  that  it  is  incumbent  upon  him  to  prove  such 
care  and  caution.  The  want  of  such  care  or  contributory  neg- 
ligence, as  it  is  termed,  is  a  defence  to  be  proved  by  the  other 
side."'  The  refusal,  to  our  mind,  was  correct,  on  the  ground  of 
the  tender  years  of  the  inj  nred  person  being  such  as  to  exempt  such 
child  from  the  ordinary  obligation  of  due  care  and  caution;  but 
the  reason  of  the  opinion,  that  the  burden  of  proof  is,  in  all  cases 
of  like  character,  of  actions  for  personal  injuries,  upon  the  de- 
fendant to  prove  the  contributive  negligence  of  the  plaintiff,  does 
not  seem  to  have  been  applicable  to  the  case,  especially  so,  as  it 
is  applied  in  the  opinion  to  cases  of  adults,  whereas  the  party 
injured  was  a  mere  child.  Therefore,  with  all  our  respect  and 
veneration  for  the  learning  and  for  the  judicial  decisions  of  that 
high  tribunal,  when  deliberately  given  on  a  real  point  in  a  case 
under  consideration,  we  can  not,  however,  regard  the  avowal  in 
this  case,  in  reference  to  the  burden  of  proof  of  contributory 

>  It  was  the  same  in  P.  &  M.  R.  R.         ^  15  -Wall.  406. 
Co.  V.  Hoehl,  supra.  '  15  Wall.  406. 
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negligence  as  applied  to  adults,  as  anything  more  than  a  mere 
ohiter  dictum.  Tlie  only  cases  cited  to  support  the  same,  are 
Oldfield  V.  New  York  &  Harlem  K.  B..  Co.,  14  N.  Y.  310;  Button 
V.  Hudson  River  Eailroad  Co.,  18  N.  York,  248;  Johnson  v.  The 
Hudson  Eiver  Raih-oad  Co.,  20  N.  York,  65,  and  Wilds  v.  Same, 
24  N.  York,  430.  These  are  all  New  York  cases,  and  are  over- 
ruled by  44  New  York,  465,  and  are  to  the  reverse  of  the  leading 
cases  above  cited  by  us  to  this  point.' 

To  justify  a  recovery  on  account  of  negligence,  the  case  must 
be  one  of  unmixed  negligence.  If  both  parties  by  their  negli- 
gence contribute  immediately  to  produce  the  injury,  then,  where 
the  doctrine  of  contributive  negligence  prevails,  there  can  be  no 
recovery.'  In  the  language  of  Lord  Ellenboeotjgh,  in  Butter- 
Held  V.  Forrester,  11  East,  60,  "A  party  is  not  to  cast  himself 
upon  an  obstruction  which  has  been  made  by  the  fault  of  an- 
other, and  avail  himself  of  it,  if  he  do  not  himself  use  common 
and  ordinary  caution  to  be  in  the  right."  It  is  not  nece?sary,  in 
order  to  defeat  the  action,  that  the  plaintiff's  negligence  shall 
have  brought  the  injury  upon  himself;  if  it  directly  contribute 
to  it,  the  action  is  thereby  defeated,  where  the  defendant  is  only 
charged  with  want  of  ordinary  care,  and  not  with  an  intentional 
wrong  act.' 

Though  a  party  plaintiff,  suing  for  a  personal  injury  occasioned 
by  the  negligence  of  anotlier,  must  show  that  he  himself  was  ob- 
serving due  care  to  avoid  injury,  yet  he  is  not  bound  to  do  so  by 
positive  evidence.  The  evidence  required  in  that  respect  need  be 
only  of  such  a  character  as  evidence  is  ordinarily  required  to  be, 
and  may,  as  in  other  cases,  consist  of  circumstances  alone,  when 
there  is  no  positive  proofiby  eye  witnesses  as  to  the  manner  of 
the  occurrence.  To  require  a  plaintiff  to  show  due  care  by  pos- 
itive proof,  in  all  cases,  would  involve  the  necessity  of  making 
negative  proof,  as  that  he  did  not  commit  any  act  of  carelessness, 
or  go  voluntarily  into  danger.     But  when  particulars  are  not  at- 

'  Warner  v.  The  Few  York  Cent.  R.  201;  Gerety  v.  Phil.,  Wil.  &  Bait.  R. 

R  Co.,  44  N.T.  465.  R.  Co.,  81  Penn.  St.  274,  16  Am.  Ry. 

2  Toledo  &  Wabash  R.  W.  Co.  v.  Rep.  164. 
Goddard,  25  Ind.  185;  Indianapolis  &  'Lafayette  &  Ind.  R.  R.  Co.  v  Huff- 
Gin.  R.  R.  Co.  V.  Rutherford,  29  Ind.  man,  28  Ind.  287;    Bellefontaine  R. 
82;  The  Bellefontaine  R.  W.   Co.  v.  W.  Co.  v.  Hunter,  33  Ind.  335. 
Hunter,  33  Ind.  335;  S.  C.  5  Am.  R. 
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tainable,  then  the  usual  conduct  for  carefulness  of  the  party  may 
he  shown,  in  connection  with  his  actions  and  conduct  in  refer- 
ence to  the  transaction  in  which  the  injury  occurred,  when  last 
seen,  and  of  his  manner  of  then  proceeding  in  respect  to  care- 
fulness.' Such  evidence,  if  of  a  character  to  satisfy  the  mind  of  a 
jury,  may  raise  a  presumption  of  care  on  the  part  of  tlie  injured 
person;  not,  however,  if  such  presumption  will  place  the  oppo- 
site party  in  the  light  of  committing  a  wrong  act,  or  crime— then 
tlie  presumption  of  innocence  repels  the  same,  for  the  presump- 
tion of  law  is  against  the  commission  of  crime,  or  criminal  neg- 
ligence.' 

The  law  is  well  settled  that  a  person  has  no  right  to  he  np6n 
a  railroad  track,  either  walking  along  or  otherwise,  except  at  a 
crossing,  and  then  only  in  crossing.  The  track  is  the  private 
property  of  the  company.  It  is  not  built  to  be  walked  on,  and 
the  fact  that  it  may  have  been  used  to  walk  on,  however  fre- 
quently and  commonly,  will  not  change  the  law  in  this  respect. 
It  does  not  follow  from  this,  however,  that,  walking  there,  one  may 
be  wantonly  injured  by  the  company;'  but  it  does  follow,  in  the 
language  of  Justice  Millee,  that  "  being  on  the  private  property 
of  the  company,  on  a  track  which  is  used  for  a  purpose  which  is 
dangerous  to  human  life,''  one  so  situated  is  "  bound  to  use  every 
precaution,  every  diligence,  every  care,  against  the  possibility  or 
probability  of  any  danger " ;  that,  in  such  case,  the  servants  in 
charge  of  a  train  have  "  a  right  to  presume  "  that  a  man  on  the 
track  is  "  of  sound  mind  and  good  hearing,"  and  will  get  off  in 
time  to  avoid  the  dagger;  that  the  case  of  a  man  is  not  as  that 
of  "a  child,"  or  a  "dumb  man,  known"  to  such  servants  to  be 
dumb;  and  that,  therefore,  the  train  is  not  obliged  to  stop,  but  is 
only  bound  to  the  ordinary  care  of  warning,  by  whistling  and  bell 
ringing,  if  the  person  is  seen  by  the  persons  in  charge  of  it — 
which  are  due  to  all  persons,  upon  general  principles;  this  done 
in  time  for  avoiding  the  danger,  the  company  are  not  liable.* 

'Greenleaf  ».  HI.  Cent.  E.  R.  Co.,  'Whalen  v.  St.  Louis,  Kansas  City 

29  Iowa,  14.  &  Northern  Ey.  Co.,  60   Mo.  323,  9 

'  Rex  V.  Twyning,   2  Barn.  &  Aid.  Am.  Ey.  Rep.  224;  Isabel  ».  Hannibal 

886;   Williams  v.  East-  India  Co.,  3  &  St.  Joseph  R.  E.  Co.,'  Ih.  475,  9  Am. 

East,   192;   Rex  v.  Hawkins,  10  East,  Ry.  Rep.  261.  ' 

211;  Hopewell  v.  De  Pinna,  2  Camp.  *Pinlayson,  Adm'x,  v.  C,  B.  &  Q. 

113.  E.  E.  Co.,  1  DiUon  C.  C.  E.,  579.  And 
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The  rule  of  law,  however,  that  thus  requires  the  injured  per- 
son, in  order  to  recover,  to  have  used  reasonable  care  and  dili- 
gence to  avoid  the  injury,  does  not  apply  to  infants  of  such  ten- 
der years  as  to  be  incapable  of  caring  for  themselves,'  nor  to  the 
very  aged,  to  the  disabled,  or  to  the  iniirn] ;  so  that,  in  propor- 
tion as  the  infancy,  infirmity,  or  other  disability,  exists  in  the 
person  of  those  subjected  to  dangers,  the  greater  is  the  duty  of 
those  from  whom,  or  whose  management  or  business,  the  danger 
proceeds,  if  such  incapacity  be  known  to  them,  to  use  increase] 
care  to  avoid  the  infliction  of  an  injury." 

In  the  case  cited  from  65  Penn.  St.,  Kay  v.  The  Pennsylvania 
Eailroad  Company,  the  court  go  still  further,  and  hold  that  the 
negligence  of  the  mother,  under  the  circumstances,  if  such  it 
be,  can  not  be  imputed  to  the  child  to  prevent  a  recovery.     The 

ingr  up,  or  because  he  did  not,  when 
startled,  act  as  others  thought  he 
should:  Indianapolis,  Bloomington  & 
Western  Ey.  Co.  v.  Can-,  85  Ind.  510, 
4  Am.  Ry.  Rep.  495;  Schultz  v.  C.  & 
N.  W.  Ry.  Oo.,  44  Wis.  638,  18  Am. 
Ry.  Rep.  146.  Or  where  be  relies  up- 
on a  custom  of  the  company  to  ring 
the  bell  or  sound  the  whistle  whenever 
approaching  workmen  on  the  road: 
Goodfellow  V.  Boston,  Hartford  &  Erie 
R.  R.  Co.,  106  Mass.  461,  8  Am.  Ry. 
Rep.  45;  Schultz  v.  Chicago  &  North- 
western Ry.  Co.,  44  Wis.  638,  18  Am. 
Ry.  Rep.  146;  Ditberner  v.  Chicago, 
Milwaukee  &  St.  Paul  Ry.  Co.,  47 
Wis.  138,  21  Am.  Ry.  Rep.  37. 

'  But  if  there  be  no  negligence  on 
the  part  of  the  company,  then  such  in- 
capacity or  infirmity  is  no  ground  of 
liability.  The  injury,  in  such  case,  is 
but  a  misfortune:  Kay  v.  Penn.  R.  R. 
Co.,  65  Penn.  St.  269;  Morrissey  v. 
Eastern  R.  R.  Co.,  126  Mass.  377; 
Frick  V.  St.  Louis,  Kansas  City  & 
Northern  Ry.  Co.,  5  Mo.  App.  435: 
Schwier  v.  N.  Y.  Cent.  &  H.  R.  R.  R. 
Co.,  15  Hun,  572;  Walters  r.  Chi., 
Rock  Island  &  Pac.  R.  R.  Co.,  41  la. 
71. 


see  Michigan  Central  R.  R.  Co.  v. 
Campau,  35  Mich.  468,  15  Am.  Ry. 
Rep.  314;  Indianapolis  &  V.  R.  R. 
Co.  V.  McClaren,  62  Ind.  566;  Toledo, 
Wabash  &  Western  Ry.  Co.  v.  Jones, 
76  111.  311;  Chicago,  Burlington  & 
Quincy  R.  R.  Co.  v.  Dameiell,  81  111. 
450;  Mobile  &  M.  Ry.  Co.  v.  Blakely, 
59  Ala.  471;  Tanner  v.  Louisville  & 
Nashville R.  R.  Co.,  60  Ala.  621;  Cogs- 
well V.  Oregon  &  C.  R.  R.  Co.,  6 
Oreg.  417.  And  the  rule  is  the  same 
as  to  an  employe:  Mulherrin  v.  Delar 
ware,  Lackawanna  &  Western  R.  R. 
Co.,  81  Penn.  St.  866, 15  Am.  Ry.  Rep. 
456. 

1  Penn.  R.  R.  Co.  v.  Kelly,  31  Penn. 
St,  372;  Rauch  v.  Lloyd  &  Hill,  lb.  358; 
Phila.  &  Reading  R.  R.  Co.  v.  Spearen, 
47  Penn.  St.  304;  Kay  v.  Penn.  R. 
R.  Co.,  65  Penn.  St.  269;  S.  C.  3 
Am.  E.  628;  Birge  v.  Gardner,  19 
Conn.  507;  Tanner  v.  Louisville  & 
Nashville  R.  R.  Co.,  60  Ala.  621;  Rob- 
inson V.  Cone,  22  Vt.  213;  Kenyon  v. 
N.  T.  Cent.  &  H.  R.  R.  R.  Co.,  5  Hun, 
479.  And  where  the  deceased  is  right- 
fully upon  the  track,  engaged  in  labor, 
he  can  not  be  charged  with  negligence 
if  he  might  have  seen  an  approaching 
train  by  reasonable  care,  as  by  look- 
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Court  say,  it  "is  repulsive  to  our  natural  instincts,  and  repug- 
nant to  the  condition  of  tliat  class  of  persons  who  have  to  main- 
tain life  by  daily  toil.  It  is  not  tlie  case  where  the  positive  act 
of  a  parent  or  guardian  has  placed  a  child  in  a  position  of  dan- 
ger, necessarily  requiring  the  care  of  the  adult  to  be  constantly 
exercised' — as  where  a  parent  takes  a  child  into  the  cars,  and.  by 
lii«  neglect  suffers  it  to  be  injured  by  straying  off  upon  the  plat- 
form. But  here  a  mother  toiling  for  daily  bread,  and  having 
done  the  best  she  could,  in  the  midst  of  her  necessary  employ- 
ment, loses  sight  of  her  child  for  an  instant,  and  it  strays  upon 
the  track"  *  *  *  ""When  injured  by  positive  negligence, 
why  should  it  be  with.out  redress  ? "  ' 

Negligence,  it  is  said,  implies  some  act  of  commission  or 
omission  wrongful  in  itself.  It  is  not  a  wrongful  act  to  make  an 
effort  to  save  human 'life,  if  the  effort  made  is  compatible  with 
a  reasonable  regard  for  one's  own  safety.  The  law  has  so  great 
a  regard  for  human  life  that  it  will  not  impute  negligence  to  an 
effort  to  preserve  it,  if  not  made  under  circumstances  which,  to 
the  judgment  of  prudent  persons,  would  amount  to  rashness. 
To  knowingly  and  voluntarily  place  one's  self  in  the  way  of 
danger,  under  ordinary  circumstances,  or  merely  for  the  protec- 
tion or  security  of  property,  is  negligence,  which  will  prevent  a 
recovery  for  the  injury,  if  injury  be  received;  but  where  the  ex- 
posure is  in  behalf  of  human  life,  it  is  not  negligence,  unless  it 
is  such  as,  in  the  minds  of  prudent  persons,  amounts  to  rash- 
ness— recklessness.^ 

The  negligence  of  a  superior  is  not  attributable  to  an  inferior 
working  under  his  control,  although  the  inferior  participate  in 
the  act,  if  he  does  so  by  order  of  such  superior;  and  therefore 
such  negligence  can  not  be  charged  upon  the  inferior  as  contrib- 
utory negligence,  so  as  to  defeat  him  in  an  action  brought  for 
injuries  occasioned  by  such  act  of  negligence."  Hence,  in  Iowa 
it  is  holden,  where  several  employes  of  a  railroad  company  oper- 
ate a  hand-car  under  control  of  a  "  boss,"  and  in  the  course  of 
such  employment  one  or  more  of  them  be  injured  by  reason  of 

■65  Penn.  St.  269,  276,  277,  3  Am.  70;  Linmehan  v.  Sampson,  126  Mass. 

R.  635.                                               '  506. 

^Eckert  v.  The  Long  Island  R  R.  ^Hobenw.  TheB.  &M.R.R.  R.  Co., 

Co.,  43  N.  Y.  502;  S.  C.  3  Am.  R.  721;  20  Iowa,  562. 
Govt.  Str.  K.  R.  Co.  v.  Hanlon,  53  Ala. 
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the  negligence  of  snch  boss,  or  of  acts  done  by  lii's  orders,  such 
negligence  can  not  be  attributed  to  those  injured,  as  contributory 
negligence,  to  prevent  a  recovery  for  the  injury.' 

Tp  detach  from  the  locomotive  and  send  forward  a  heavily  la- 
den car,  without  a  brakeman,  upon  the  grounds  ordinarily  open 
to,  and  frequented  by,  persons  indiscriminately,  and  where  the 
view  is  so  obstructed  as  to  render  it  difficult  to  see  its  approach, 
is  in  itself  an  act  of  negligence;  but  as  such  negligence  is  de- 
pendent for  its  existence  upon  the  facts  of  the  case,  it  therefore 
becomes  a  mingled  question  of  law  and  fact,  and  is  proper  for 
the  decision  of  a  jury.  The  law  imposes  duties  according  to 
circumstances,  so  that  negligence,  which  consists  in  a  breach  of 
such  duty,  is  a  fit  subject  for  the  decision  of  the  jury,  under  in- 
struction': of  the  court  as  to  the  principles  which  are  to  guide 
them  in  their  deliberations  and  conclusion." 

In  43  Pennsylvania  State  Eeports,  the  rule  as  to  contributivo 
negligence  is  laid  down  with  great  force  of  reason,  that  if  the 
injured  party  has  such  warnings  or  opportunity  of  knowledge 
as  would,  with  ordinary  caution,  under  the  circumstances,  have 
saved  him  from  danger,  then  he  is  chargeable  with  knowledge 
of  the  danger;  and  that,  failing  to  use  such  ordinary  care,  he  can 
not  recover.' 

And  in  Butterfield  v.  The  "Western  llailroad  Co.,  10  Allen, 
S32,  the  fact  that  the  injured  party  was  well  acquainted  with  the 
highway  and  railroad,  and  knowing  his  approach  to  it,  in  a 
stormy  night,  and  so  holding  his  hat  on  his  head  as  to  obstruct 
his  hearing,  and  having  failed  to  look  for  the  train,  was  holden 
to  amount  to  such  palpable  negligence  that  the  jury  ought  to 
have  been  instructed  that,  for  want  of  evidence  of  due  care  on 
his  part,  the  plaintiff  was  not  entitled  to  recover. 

And  though  negligence  is  generally  a  mixed  question  of  law 
and  of  fact,  yet  when  the  fact  from  the  existence  of  which  it  is 
claimed  that  the  negligence  flows,  is  found  by  the  jury  to  be 

>  Hoben ».  The  B.  &  M.  R.  R.  R.  Co.,  Wylde  v.  Northern  R.  E.  Co.,  53  N. 

20  Iowa,  562.  Y.  156,  5  Am.  Ry.  Bep.  375;  Cleve- 

2  Huyett  V.  Phil.  &  R.  R.  R.  Co.,  23  land,  Columbus  &  Cincinnati  R.  R.  Co. 

Penn.  St.  373;    Phil.  &  Readin^r  R.  v.  Crawford,  24  Ohio  St.  631,  7  Am. 

R.  Co.  V.  Spearen,  47  Penn,  St.  305;  Ry.  Rep.  172. 

Kay  V.  Penn.  R.  R.  Co.,  65  Penn.  » Penn.  R.  R.  Co.  v.  Henderson,  43 

St.  269;  S.  C,  3  Am.  R.  628,   832;  Penn.  St.  449. 
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true,  then  its  legal  character  atid  the  consequences  flowing  there- 
from become  a  matter  of  law  for  the  court.' 

It  is  not  only  the  duty  of  one  in  approaching  a  railway  cross- 
ing to  look  along  the  line  of  the  road  and  see  if  a  train  is  com- 
ing, but  if  he  fail  so  to  do,  or  to  listen,  or  to  use  any  other  rea- 
sonable means  of  informing  himself  of  approaching  danger,  such 
conduct  on  his  part  not  only  amounts,  when  shown,  to  proof  of 
negligence,  but  is  in  itself  negligence,  and  the  court  should  so 
charge  the  jury.  In  the  language  of  Ray,  C.  J.,  of  the  Supreme 
Court  of  Indiana,  "The  neglect  of  this  duty  to  use  the  physical  ,■ 
senses  is  negligence,  and  not  mere  evidence  of  negligence."  '^ 
Nor  does  it  matter  to  the  contrary  that  the  party  thinks  he 
may  cross  with  safety,  or  that  he  does  not  think  of  the  cars  at 
all,  or  of  the  danger,  or  that  he  is  in  a  covered  conveyance,  and 
therefore  may  not  see.  It  is  his  business  to  see,  to  think,  and 
to  hear,  if  he  be  not  in  these  senses  deficient;  and  if  he  fails  to 
use  such  precautions,  the  consequences  must  rest  upon  him.' 


1  Toledo  &  Wabash  Ry.  Co.  v.  God- 
dard,  25  Ind.  185;  Bellefontaine  Ry. 
Co.  V.  Hunter,  33  Ind.  335;  S.  C.  5 
Am.  R.  201;  Daaoomb  v.  Buffalo  & 
State  Line  R.  R.  Co.,  27  Barb.  221; 
Butterfleld  v.  The  Western  R.  R.  Co., 
10  Allen,  532. 

2  The  Bellefontaine  Ry.  Co.  v. 
Hunter,  33  Ind.  335;  S.  C.  5  Am.  R. 
201;  St.  Louis  &  Southeastern  Ry.  Co. 
V.  Mathias,  50  Ind.  65, 8  Am.  Ry.  Rep. 
381;  North  Penn.  R.  R.  Co.  v.  Heile- 
man,  49  Penn.  St.  60;  Dascomb  ». 
Byffalo  &  State  Line  R.  R.  Co.,  27 
Barb.  221;  Wilcox,  adm'r,  v.  Rome, 
W.  &  0.  R.  R.  Co.,  39  N.Y.  358;  Web- 
er V.  New  York  Central  &  Hudson  Riv- 
er R.  R.  Co.,  58  N.  Y.  45,  7  Am.  Ry. 
Rep.  188;  Bellefontaine  Ry.  Co.  v. 
Snyder,  24  Ohio  St.  670,  7  Am.  Ry. 
Rep.  186;  Cleveland,  C,  C.  &  I.  Ry. 
Co.  V.  Elliott,  28  Ohio  St.  340;  Plem- 
raing  V.  Western  Pacific  R.  R.  Co.,  49 
Cal.  253,  7  Am.  Ry.  Rep.  265;  Hearne 
V.  Southern  Pacific  R.  R.  Co.,  60  Cal. 
482,  12  Am.  Ry.  Rep.  181;  Blaker's 
Executrix  v.  The  Receivers,  etc.,  30  N. 


J.  Eq.  240, 18  Am.  Ry.  Rep.  81;  Lake 
Shore  &  Mich.  Southern  R.  R.  Co.  v. 
Hart,  87  111.  529, 19  Am.  Ry.  Rep.  249; 
Brown  «.  Milwaukee  &  St.  Paul  Ry. 
Co..  22  Minn.  165,  19  Am.  Ry.  Rep. 
298.  And  in  Reynolds  v.  New  York 
Central  &  Hudson  R^ver  R.  R.  Co.,  58 
N.  Y.  248,  7  Am.  Ry.  Rep.  6,  see  this 
rule  applied  to  a  youth  of  thirteen 
years  of  age,  overruling  the  same 
case  in  2  N.  Y.  S.  C.  Rep.  (T.  &  C), 
644. 

'  Bellefontaine  R.  W.  Co.  v.  Hunter, 
33  Ind.  335;  Chicago  &  Alton  R.  R. 
Co.  V.  Gretzner,  46  111.  74;  Toledo,  Pe- 
oria &  Warsaw  Ry.  Co.  v.  Head,  62  III. 
233,  6  Am.  Ry.  Rep.  232;  Dascomb 
V.  The  Buffalo  &  State  Line  R.  R.  Co., 
27  Barb.  221 ;  Ernst  «.  Hudson  River 
R  R.  Co,  39  N.  Y.  61;  Baxters  The 
Troy  &,  Boston  R.  R.  Co.,  41  N,  Y. 
502;  Gerety  v.  Phil.,  Wil.  &  Bait.  R. 
R.  Co.,  81  Penn.  St.  274,  16  Am.  Ry. 
Rep.  164;  Blaker's  Exec'x  v.  Receiv- 
ers, supra.  But  if  a  party  attempt  to 
cross  a  track  by  a  regular  crossing  in  a 
city,  in  the  rear  of  a  standing  train. 
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The  engineer  is  not  bound  to  stop  his  train  whenever  he  sees 
a  man  ahead  upon  a  railroad,  or  some  one  approaching  it;  or 
conveyances  standing  near  by  a  crossing,  headed  toward  it  as  if 
intending  to  cross;  for  unless  such  person  on  the  track  is  known 
to  the  engineer  to  be  deficient  in  liis  reason,  or  some  of  his  senses, 
or  from  other  infirmity  is  known  to  be  incapable  of  using  ordi- 
nary care  and  effort  to  save  himself,  or  clearly  presents  the  ap- 
pearance of  some  such  deficiency,  infirmity,  weakness  or  old  age, 
the  engineer  must  presume  that  such  person  will  avoid  the 
danger  by  leaving  the  track  upon  the  approach  of  the  train.  To 
stop  for  every  such  mere  possibility  of  danger,  when  under  the 
necessity  of  making  time  to  avoid  collision  with  other  trains,  would 
result  in  danger  to  the  lives  of  all  those  confided  to  his  charge.' 
Nor  is  the  rule  to  be  varied  by  the  fact  that  the  engineer  neg- 
lects to  give  the  ordinary  signal — fails  to- ring  the  bell  or  sound 
the  whistle — if  the  circumstances  and  surroundings  are  such  that 
the  injured  party  would  know  where  he  was,  and  of  the  prox- 
imity of  the  railroad;"  n6r  that  he  could  not  see  along  the  road 
any  considerable  distance,  so  as  to  know  by  sight  of  an  approach- 
ing train.'  The  rule  is  the  same  under  all  such  circumstances, 
that  the  party  must  avail  himself  of  all  his  facilities  necessary 
to  the  use  of  ordinary  caution. 

In  the  case  of  Ernst  v.  Hudson  Eiver  Eailroad  Company,  39 
New  York,  61,  the  court,  Cleeke,,,  Judge,  say:  "  Any  contrib- 
utory negligence  of  a  person  attempting  to  cross,  no  doubt  ex- 

and  leading  his  horse,  it  is  not  negli-  Loomis,  13  111.  548;   Chicago  &  Miss, 

prenoe:    Eaton  r.  Erie  By.  Co.,  51  N.  R.  R.  Co.  v.  Patchin,  16  III.  198;  Ga- 

Y.  544,  4  Am.  By.  Rep.  524.  lena  &  Chi.  Union  R.  R.  Co.  ».  Dili, 

'TheBellefontaineR.W.  Co.  B.Hun-  22  111.  264:    111.  Cent.  R.  R.  Co.  v. 

ter,  33  Ind.  335;  S.  C.  5  Am.  R.  201;  Phelps,  29  111.  447;  Beisiegel  ».  N.  T. 

The  Philadelphia  &  Reading  R.  R.  Co.  Cent.   R.  R.   Co.,  40  N.  Y.  9;  Penn. 

V.  Spearen,  47  Penn^  St.   300;  Maher  R.  R.  Co.  v.  Henderson,  43  Penn.  St. 

V.  Atlantic  &  Pacific  R.  R.  Co.,  64  449;  Gerety  v.  Phil.,  Wil.  &  Bait.  R. 

Mo.  267,  17  Am.  Ry.  Rep.  231.  R.  Co.,  81  Penn.  St.  274,  16  Am.  Ry. 

2  The  Bellefontaine   R.  W.    Co.  v.  Rep.  164;  Fletcher  d.  Atlantic  &   Pa- 

Hunter,  33  Ind.  335;  S.  C.  6  Am.  R.  ciflc  R.  R.  Co.,   64  Mo.  484,  17  Am. 

201;  St.  Louis  &  Southeastern  Ry.  Co.  Ry.  Rep.  303;   Meeks  v.  Southern  Pa- 

V.  Mathias,  50  Ind.  65,  8  Am.  Ry.  Rep.  cific  R.  R.  Co.,  52  Cal.   602,   20  Am. 

381;  Telfer,  Admr.,  v.  The  Northern  Ry.  Rep.  115. 

R.  R.  Co..  30  N.  J.  188;  Blaker's  Ex-         'Central  R.    R.    Co.  of  N.    J   v. 

ecutrix  V.  The  Receivers,  etc.,  30  N.  Feller,  84  Penn.  St.  226  18  Am    By 

J.  Eq.  240, 18  Am.  Ry.  Rep.  81;"Gale-  Rep.  369. 
na  &  Chicago  Union  R.  R.  Co.  d. 


NEGLIGENCE.  1033 

dnses  the  company,  whether  it  does  or  does  not  use  tlie  required 
signals,  or  is  or  is  not  guilty  of  any  other  negligence";  and  in 
the  same  case,  by  Woodruff,  Judge:  "A  traveler  approaching 
a  railroad  track  is  bound  to  use  his  eyes  and  ears,  as  far  as  there 
is  opportunity";  and,  "  Negligence  in  the  railroad  company  in 
the  gi^'ing  of  signals,  or  in  omitting  precautions  of  any  kind, 
will  not  excuse  his  (the  traveler's)  omission  to  be  diligent  in 
such  use  of  his  own  means  of  avoiding  danger";  and  that  omit- 
ting to  do  so  is  negligence,  and  should  be  so  peremptorily  de- 
clared by  the  court. 

But  in  Missouri,  where  by  statute  trains  are  required  to  ring 
the  bell  and  blow  the  whistle  when  approaching  public  crossings 
of  highways,  it  is  held  by  the  supreme  court  of  that  state  that 
persons  approaching  such  crossings  with  intent  to  ci-oss,  who  can 
neither  see  nor  hear  any  indication  of  a  coming  train,  are  not 
chargeable  as  for  contributory  negligence  for  acting  on  the  as- 
sumption that  there  is  no  car  or  locomotive  suflSciently  near  to 
render  the  crossing  dangerous;  that  they  may  rightfully  assume 
that  the  handling  of  the  trains  will  be  with  ordinary  care,  and  in 
accordance  with  the  law,  and  that  the  usual  signals  of  approach 
will  be  seasonably  given;  and  that  a  defendant  may  not  impute 
a  want  of  vigilance  to  a  party  injured  by  the  defendant's  neg- 
ligence, if  that  want  of  vigilance  be  occasioned  by  an  omis- 
sion of  duty  on  the  part  of  such  defendant.' 

The  rule  laid  down  in  some  of  the  cases  is  that  the  contribu- 
tory negligence,  in  order  to  defeat  the  action,  must  be  proxi- 
mate   in    contributing    to,    or    bringing    about,    the    injury.^ 

'Tabors.  Missouri  Valley  R.  R.  dar  Rapids  &  Missouri  River  Ry.  Co., 

Co.,  46  Mo.  355;  S.  C.  2  Am.  R.  517;  39  Iowa,  45,  9  Am.  Ry.  Rep.  75;  Lonke 

Keimayde  v.  The  Pacific  R.  R.  Co.,  v.  S.  C.  &  P.  Ry.  Co.,  46  Iowa,  109,  16  y 

45  Mo.  255.    See  Beisiegel  v.  N.  Y.  Am.  Ry.  Rep.  138;  Whalen  v.  St.  liOu- 

Cent.  R.  R.  Co.,  34  N.  Y.  622;  S.  C.  is,  Kansas  City  &  Northern  Ry.  Co., 

14  Abb.  Pr.  (N.  S.),  29;  Ernst  v.  Hud-  60  Mo.  323,  9  Am.  Ry.  Rep.  224;  Isa- 

son  River  R.  R.  Co.,  35  N.  Y.  9;  S.  C.  bel  v.  Hannibal  &  St.  Joseph  R.  R. 

32  Barb.  159;  Comm  «.  Fitchburg  R.  Co.,  lb:  475,  9    Am.  Ry.  Rep.   261; 

R.  Co.,  10  Allen,  189.  Nashville  &  Chattanooga  R.  R.  Co., 

^Needham  v.  San  Francisco  &  San  and  M.  &  C.  R.  R.  Co.,  v.  Carroll,   6 

Jose  R.  R.  Co.,  37  Cal.  409;   Kline  v.  Heisk.    347,    12    Am.  Ry.   Rep.   20; 

Cent.  Pacific  R.  R.  Co.  of  California,  Central  R.  R.  Co.   of  N.  J.   v.   Van 

37  Cal.  400;  Fernandes  v.  Sacramento  Horn,  38  N.  J.  133,  13  Am.  Ry.  Rep. 

City  Ry.  Co.,  52  Cal.  45,  9  Am.  Ry.  36;  Manly  v.  Wilmington  &  Weldon 

Rep.  352;  Gates   v.    Burlington,  Ce-  R.  R.  Co.,  74  N.  Car.  655,  13  Am. 
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The  same  rule  of  law  in  that  respect  should  apply  to  both 
parties — that  is,  to  the  defendant  and  to  the  injured  party;  and 
the  better  principle  is  believed  to  be,  that  the  negligence  of  either, 
in  order  to  charge  them  respectively,  must  be  proximate,  and 
not  remote.' 

Some  authorities  go  still  further,  and  assume  that  the  injured 
party  is  only  chargeable  with  contributory  negligence  when  the 
injury  is  the  result  of  his  own  act  alone — tkat  is,  unmixed  with 
negligence  of  the  other  party;  that  a  person  has  a  right  to 
presume,  and  to  act  upon  such  presumption,  that  others  will 
do  right,  will  conform  to  the  requirements  of  the  law,  and  the 
relative  duties  of  life;  and  that,  failing  to  do  so,  if  injury  result 
to  another  in  reference  thereto,  then  the  injured  person  may  re- 
cover for  the  injury,  although  he  may  himself  have  been  want- 
ing in  that  which  would,  under  other  circumstances,  be  required 
of  him  to  avoid  the  imputation  of  negligence;  that  notwith- 
standing his  own  conduct,  yet  if  no  injury  would  have  resulted 
to  him  in  case  the  other  party  had  been  careful,  and  in  the  strict 
performance  of  his  duty,  then  such  injured  person's  own  conduct, 
although  it  places  him  in  the  way  of  being  injured,  shall  not  be 
imputed  to  him  for  contributory  negligence.'' 

But  this  doctrine  entirely  ignores  the  principles  of  both  con- 
tributory and  comparative  negligence.  Whilst  it  extends  im- 
munity to  the  one  party,  it  holds  the  other  party  to  an  account- 
ability for  the  conduct  of  both.     It  only  precludes  a  recovery 

Ey.  Rep.  105;  Doggett».  Richmond  &  land,  Columbus  &  Cincinnati  R.  R. 

Danville  R.  R.  Co.,  78  N.  Car.  305,  Co.   v.  Crawford,    24  Ohio  St.  631, 

16  Am.  Ry.  Rep.    193;    Wasmer  v.  7  Am.  Ry.  Rep.  17^;  Manly  v.  Wil- 

Deiaware,  Lackawanna  &  Western  R.  mington  &  Weldou  R.  R.  Co.,  74  N. 

R.  Co.,  80  N.  Y.  212;  S.  C.  1  Am.  &  Car.  655, 13  Am.  Ry.  Rep.  105;  Karle 

Eng.  R.  R.  Caa.  122.  v.  Kansas  City,  St.  Joseph  &  Council 

'Maher  v.  Atlantic  &  Pacific  R.  R.  Bluffs  R.  R.  Co.,  55  Mo.  476;   Meyers 

Co.,  64  Mo.  267,  17  Am.  Ry.  Rep.  231.  v.  Chicago,  Rock  Island  &  Pac.  R.  R. 

But  see  Jeffersonville,  Madison  &  In-  Co.,  59  Mo.  223;  Bait.  &  Ohio  R.  R. 

dianapolis  R.  R.  Co.  v.  Riley,  39  Ind.  Co.  e.  Mulligan,  45  Md.  486;  Radley 

568,  10  Am.  Ry.  Rep.  325.  v.  London  &  N.    W.   Ry.   Co.,   Law 

^  Shearman   &    Redfield  on  Negli-  Rep.  1  App.  Cas.  754;  Mui-phy  ».  Chi- 

gence,  37,  Sec.  31;  Reeves  v.  Delaware,  cago.  Rock  Island  &  Pac.  R.  R.  Co., 

Lackawanna*  W.  R.  R.  Co..  30  Penn.  3S  la.  539;  S.  C.  45  la.  661;  Richmond 

St.  454;  Newson  v.  N.  Y.  Cent.  R.  R.  &  Danville  R.  R.  Co.  v.  Anderson,  81 

Co.,  29  N.  Y.  383;  Ernst  v.  Hudson  Gratt.  812;  Kans.   Pac.  Ry.    Co.    v. 

River  R.  R.  Co.,  35  N.  Y.  9;  Cleve-  Cranmer,  4  Col.  524. 
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when  the  entire  negligence  is  on  the  part  of  the  injured  party, 
as  that  there  was  no  negligence  of  the  other  to  contribute  to  it. 
The  more  correct  principle  is,  that  a  party  can  not  expose  him- 
self with  impunity  to  injury  from  the  possible  negligence  of  an- 
other, and  if  injury  ensue,  recover  against  the  other  for  such  in- 
jury. Each  is  bound  to  ordinary  care,  and  the  one,  if  only  one, 
that  omits  it,  must  take  the  consequences  by  way  of  legal  lia- 
bility. If  both  are  culpable,  and  such  mutual  culpability  con- 
tribute to  an  injury,  neither  is  liable,  where  the  doctrine  of 
contributory  negligence  prevails.' 

The  settled  principles  of  the  law  would  seem  to  require  that 
the  plaintiff,  relying  on  the  negligence  of  the  defendant  to  re- 
cover for  a  personal  injury,  must  allege  in  his  pleadings  that  he 
himself  was  observing  due  care.  Yet  such  is  not  the  law;'' 
and  it  is  held  in  Wisconsin  that  an  averment  of  the  plaintiff 
that  the  injury  was  caused  by  the  negligence  of  the  defendant, 
is  tantamount  to  an  averment  that  the  defendant's  negligence 
was  the  sole  cause  of  the  injury,  and  therefore  renders  it  un- 
necessary, to  state  that  plaintiff  used  reasonable  or  ordinary  care 
to  prevent  it." 

It  is  held  to  be  negligence  for  a  railroad  company  to  suffer 
weeds  or  other  growths  to  accumulate  on  and  along  its  right  of 
way,  at  and  near  to  a  public  crossing,  in  sucha  manner  and  to 
such  an  extent  as  to  so  obstruct  the  view,  so,  that  those  oper- 
ating its  trains  can  not  conveniently  see  persons  and  animals 

'Button  V.  Hudson  River  R.  R.  Co.,  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  43 

18  N.Y.  248;  Johnson  v.  Hudson  River  How.  Pr.  222,  53  N.  Y.  654;   Snyder 

R.  R.  Co.,  20  N.  Y.  65;  Brand  v.  Sche-  v.  Pittsburg,  C.  &  St.  L.  Ry.  Co.,  11 

nectady&TrovR.  R.  Co.,8Barb.368.  W.  Va.  14;    Govi  Str.  R.  R.  Co.  p. 

2  Thompson  ».  North  Mo.  R.  R.  Co.,  Hanlon,  53  Ala.  70;  Bait.  &  Ohio  R'. 

51  Mo.  190;  Loyd  v.  ifannibal  &  St.  R.  Co.  v.  Whittington,  30  Gratt.  805. 

Joseph  R.  R.  Co.,  53  Mo.  509,  12  Am.  »Potter,  Admr.,  v.  The  Chicago  & 

Ey.  Rep.  474;  Texas  &  Pacific  Ry.  Co.  N.  Western  Ry.  Co.,  20   Wis.   533. 

17.  Murphy,  46  Tex.  856,  13  Am.  Ry.  And  see  Lalor  v.  C,  B.  &  Q.  R.  R.  Co., 

Rep.  319;    Louisville  &  P.  C.  Co.  v.  52  111.  401;    Indianapolis  &  St.  L.  R. 

Murphy,  9  Bush,    522;    Paducah  &  R.  Co.  v.  Evans,  86  111.  63;  Indianap- 

Memphis  R.    R.   Co.    ».    Hoehl,   12  olis,  P.  &  C.  R.  R.  Co.  v.  Keely,  23 

Bush,  41,  18  Am.  Ry.  Bep.  338;  Ho-  Ind.   183;  Jeffersonville,   Madison  & 

cum   V.   Weitherick,  22   Minn.    152;  Ind.  R.  R.  Co.  v.  Hendricks,  41  Ind. 

Robinson  v.  Western  Pac.  R.  R.  Co.,  48;  Jackson  v.  Indianapolis  &  St.  L. 

48  Cal.  409;  State  v.  Manchester  &  L.  R.  R.  Co.,  47  Ind.  454. 
R.  R.  Co.,  52  N.  H.  528;  Hackford  v. 
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approaching  to  eross,  or  in  the  act  of  crossing,  the  raih'oad 
at  such  public  crossings;  and  if,  by  reason  of  such  obstructions, 
injuries  occur  at  such  crossing,  tlie  company  will  be  liable.' 
And  it  is  laid  down  as  a  rule  of  law  in  the  same  case  here 
cited,  that  it  is  the  duty  of  railroad  companies  to  keep  their  right 
of  way  grounds  sufficiently  free  from  obstructions  that  persons 
approaching  public  crossings  may  ascertain  whether  there  is 
danger  in  crossing,  and  so  that  the  employes  in  charge  of  trains 
may  be  able  to  see  if  tiiere  be  persons  or  property  on,  or  passing 
on  to,  the  track.^ 

And  so  neglecting  to  give  the  customary  signals,  as  also  the 
absence  of  watchmen  at  public  crossings  of  streets  in  towns 
and  cities,  is  negligence;'  and  where  such  omissions  occur  on 
the  part  of  the  company,  the  party  injured  is  not  held,  if  in 
Illinois,  where  comparative  negligence  prevails,  to  the  same 
measure  of  diligence  on  his  part  that  is  incumbent  on  hfm  else- 
where under  ordinary  circumstances.* 

If  one  attempt  to  get  on  or  off  a  train  while  it  is  in  motion, 
such  an  attempt  is  negligence,  if  done  at  his  own  instance,  without 
any  inducement  from  those  in  charge  thereof;  and  if  injury  re- 
sult therefrom,  without  any  fault  of  the  company,  there  can  be  no 
recovery,  nor  for  injury  to  a  child  of  tender  years  injured  under 
the  same  circumstances,  while  in  charge  of  an  adult  person  so 
attempting  with  such  infant  to  leave  the  train  whilst  in  motion, 

'Rockford,  Rock  Island  &  St.  Louis  But  it  is  held  in   McGrath  v.  New 

R.  R.  Co.  B.  Hillmer,  72  III.  235;  In-  York  Central  &  Hudson  River  R.  R. 

dianapolis  &  St.  Louis  R.  R.  Co.  v.  Co.,  59  N.  Y.  468,  7  Am.  Ry.  Rep. 

Smith,  78  111.  112;  Dimick  v.  Chi.  &  106,  reversing  the  same  case  in  1  Hun, 

N.  W.  Ry.  Co.,  80  111.  338;  Chi.,  Bur-  437,  and  3  N.  Y.  S.  C.  (T.  &  C),  776, 

lington  &  Quincy  R.  R.  Co.  v.  Lee,  that  the  absence  of  a  flagman  at  a 

87  111.  454.  crossing,  whwi  it  had  been  customary 

^Indianapolis  &  St.  Louis  R.  R.  Co.  to  keep  one  there,  does  not  relieve  a 

V.  Smith,  78  lU.  112.  traveler  from  the  effects  of  his  negli- 

'St.  Louis,  Vandalia  &  Terre  Haute  gence;  and  in  "Weber  v.   New  York 

R.  R.  Co.  V.  Dunn,  admr.,  78  111.  197;  Central  &  Hudson  River  R.  R.  Co.,  68 

McGovernc.  N.  Y.  Cent.  &  H.  R.  R.  N.  Y.  45,  7  A.m.  Ry.  Rep.   1«8,  that 

R.  Co.,  67  N.  Y.  423;  Dolan  v.  Del.  &  the  failure  to  station  flagmen,  or  erect 

Hudson   Canal  Co.,   71   N.   Y.   285;  gates,  at  a  crossing  in  a  city,  is  no  evi- 

Casey  v.  N.  Y.  C.  &  H.  R.  R.  -R.  Co.,  dence  of  negligence,  unless  required 

78  N.  Y.  518;  S.  C.  8  Daly,  220,  and  by  law. 

6  Abb.  N.  C.  104;  Phila.  &  Reading  '   *  St.  Louis,  Vandalia  &  Terre  Haute 

R.  R.  Co.  V.  Kiflips,  88  Penn.  St.  405.  R.  R.  Co.  v.  Dunn,  admr.,  78  111.  197. 
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the  company  being  guilty  of  no  negligence.  In  snch  case,  the 
negligence  of  the  parent  or  person  in  charge  of  the  child  being 
the  proximate  cause  of  the  injury  to  it  and  to  himself,  no  recov- 
ery can  be  had  against  the  company  by  either.' 

In  an  action  against  a  railroad  company  for  a  personal  injury, 
it  must  be  averred  by  the  plaintiff  that  there  was  no  fault  or 
negligence  on  the  part  of  the  injured  person  -^  and  by  a  parity  of 
reasoning  and  sequence  of  the  law,  if  the  action  be  for  injury  to 
a  child  of  tender  years,  then  the  averment  in  that  respect  must 
be  that  the  injury  occuKred  without  tlie  fault  or  negligence  of 
the  parent  or  child,  or  an  averment  substantially  to  that  effect. 
In  eTtiier  case,  the  facts  averred  must  of  course  be  proved;  the 
plaintiff  must  recover,  if  at  all,  allegata  et probata.  ■ 

In  California,  the  latest  ruling-we  liave  met  with  is  the  con- 
trary of  the  general  doctrine  in  respect  to  averment  and  proof 
of  care  on  the  part  of  the  plaintiff.  The  ruling  there  is  that  neg- 
ligence on  the  part  of  the  plaintiff  is  a  matter  of  defense,  to  be 
proved  affirmatively  by  the  defendant,  unless  it  can  be  inferred 
from  circumstances  proved  by  the  plaintiff;'  and  that  in  actions 
for  personal  injury,  the  plaintiff  need  not  allege  in  his  declara- 
tion or  petition  that  the  injury  was  committed  without  his 
fault.*  But  notwithstanding  such  ruling,  yet  the  general  prin- 
ciple is  there  maintained  that  contributive  negligence  on  the 
part  of  the  injured  person  in  any  degree  contributing  proxi- 
mately to  bring  about  the  injury,  defeats  the  action.^    And  the 

'Chi.  &  Alton  R.  R.  Co.  ».  Ran-  of  getting   off,  is    not    negligence: 
dolph,  53  111.  510;  111.  Cent.  R.  R.  Co.  Wylde  v.  Northern  R.  R.  Co.,  53  N. 
V.  Slatlon,  54  111.  133;  Ohio  &  Miss.  T.  156,  5  Am.  Ry.  Rep.  375. 
Ry.  Co.  ».  Stratton,  78  111.  88;  Lake  ^  -^^^_  g   ^  jj ,  Indiana  R.  R.  Co. 
Shore  &  Mich.  S.  Ry.  Co.  ».  Roy,  5  v.  Lantz,  29  Ind.  528;  but  see  ante,  p. 
Biadw.   (111.),  82;    Pittsburgh,   Port  1035.     A  general  averment  of  defend- 
Wayne  &  Chicago  Ry.  Co.  v.  Vining's  ant's  negligence  is  sufficient:  St.  Louis 
admr.,  27  Ind.  513;  Morrison  ».  Brie  &  Southeastern  Ry.   Co.  v.  Mathiaa, 
Ry.  Co.,  56  N.  Y.  302,  6  Am.  Ry.  50  Ind.  65,  8  4tn.  Ry.  Rep.  381. 
Rep.  166;  Harvey  ».  Eastern  R.R.  Co.,  'Robinsons.  The  Western  Paritic 
116  Mass.  269,  7  Am.  Ry.  Rep.  463;  R.  R.  Co.,  48  Cal.  409,  426;  and  this 
Galveston,  H.  &  S.  A.  R.  R.  Co.  v.  Le-  ruling  is  affirmed  in  McQuilken    v. 
Gierse,  51  Tex.  189;  Nelson  v.  Atlantic  Central  Pacific  R.  R.  Co.,  60  Cal.  7, 
&  Pac.  R.  R.  Co.,  68  Mo.  593;  Rich-  12  Am.  Ry.  Rep.  166. 
mond  &  D.  R.  R.  Co.  v.  Morris,  31  *  Robeson  v.  The  Western  Pacific 
Gratt.  200;  Knight  v.  Pontchartrain  R.  R.  Co.,  48  Cal.  409,  426. 
R.  R.  Co.,  23  La.  Ann.  462.    But  the  "  Gay  v.  Winter,  34  Cal.  153;  Need- 
mere  leaving  the  seat,  for  the  purpose  ham  v.  San  Francisco  &  San  Jose  R. 
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rule  does  not  prevent  the  court  from  ordering  a  non-suit  in  a 
proper  case,  that  is,  if  the  plaintiff's  evidence  shows  him  guilty 
of  such  negligence  as  will  defeat  his  recovery.' 

It  is  also  held  in  that  state,  that  leaving  a  team  of  horses  un- 
hitched iu  close  proximity  to  a  railroad  is  such  negligence  as 
to  prevent  recovery  for  their  injury;''  and  if  the  owner  on  the 
passing  of  a  train  runs  upon  the  track  for  the  purpose  of  stop- 
ping the  team,  and  is  there  himself  injured,  he  can  not  re- 


cover. 


In  actions  for  injuries  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant,  if  the  entire  evidence  fails  to  show  any 
such  negligence,  the  court  should  either  non-suit  the  plaintiff,  or 
instruct  the  jury  to  find  for  the  defendant.*  And  if  the  plaint- 
iff's evidence  shows  him  to  be  guilty  of  negligence  contributing 
directly  to  the  injury,  a  non-suit  is  proper;^  or  if,  the  burden  of 


R.  Co.,  37  Cal.  419;  Robinson  v.  The 
Western  Pacific  R.  R.  Co.,  48  Cal. 
409,  421;  Hearne  ».  Southern  Pacific 
R.  R.  Co.,  50  Cal.  482,  12  Am.  Ry. 
Rep.  181. 

■  MoQuilken  v.  Cent.  Pac.  R.  R.  Co., 
supra. 

^Deville  v.  Southern  Pacific  R.  R. 
Co.,  50  Cal.  383,  12  Am.  Ry.  Rep. 
180. 

'  DevJlle  V.  So.  Pac.  R.  R.  Co. 

'Wilds,  admx.,  v.  The  Hudson 
River  R.  R.  Co.,  24  N.  T.  (10  Smith), 
430;  S.  C.  29  N.  Y.  315,  33  Barb.  503; 
Sutton  V.  N.  Y.  Cent.  &  H.  R.  R.  R. 
Co.,  66  N.  Y.  243;  Steifen  v.  Chicago 
&  Northwestern  R.  R.  Co.,  46  Wis. 
259,  21  Am.  Ry.  Rep.  385.  See  also 
Keeley  «.  Erie  Ry.  Co.,  47  How.  Pr. 
256;  Maher  v.  Atlantic  &  Pac.  R.  R. 
Co.,  64  Mo.  267;  Daniel  v.  Metropoli- 
tan Ry.  Co.,  Law  Rej).  5  H.  L.  45, 
Law  Rep.  3  Com.  P.  216;  Bridges  v. 
North  London  Ry.  Co.,  Law  Rep.  7 
H.  L.  213;  Welfare  ».  London  &  B. 
Ry.  Co.,  Law  Rep.  4  Q.  B.  693;  Lewis 
V.  London,  C.  &  D.  Ry.  Co.,  Law  Rep. 
9  Q.  B.  66;  Stubley  v.  London  &  N. 
W.  Ry.  Co.,  Law  Rep.  1  Exch.  13; 
Slattery  v.  Dublin,  W.  &  W.  Ry.  Co., 


Irish  Rep.  8  C.  L.  531,  and  10  C.  L. 
256;  Dublin,  W.  &  W.  Ry.  Co.  v. 
Slattery,  Law  Rep.  3  App.  Cas.  1155. 
^  Delaware,  Lackawanna  &  Western 
R.  R.  Co.  V.  Toffey,  38  N.  J.  525, 13 
Am.  Ry.  Rep.  75;  Bonnell  ».  Dela- 
ware, Lackawanna  &  Western  R.  R. 
Co.,  39  N.  J.  189,  14  Am.  Ry.  Rep. 
220;  Brown  v.  Milwaukee  &  St.  Paul 
Ry.  Co.,  22  Minn.  165,  19  Am.  Ry. 
Rep.  298;  Donaldson  v.  Same,  21  Id. 
293,  20  Am.  Ry.  Rep.  15;  Goldstein  v. 
Chicago,  Milwaukee  &  St.  Paul  By. 
Co.,  46  Wis.  404,  21  Am.  Ry.  Rep. 
391;  Pennsylvania  R.  R.  Co.  ■».  Port- 
ney,  90  Penn.  St.  323;  S.  C.  1  Am. 
&  Eiig.  R.  R.  Cas.  128;  Clark  v. 
Boston  &  Albany  R.  R.  Co.,  128 
Mass.  1;  S.  C.  1  Am.  &  Eng.  R.  R. 
Cas.  134;  Wills  v.  Lynn  &  Boston  R. 
R.  Co.,  129  Mass.  351;  Bait.  &  Ohio 
R.  R.  Co.  V.  Shipley,  31  Md.  368; 
McMahon  v.  Northern  Cent.  Ry.  Co., 
39  Md.  438;  Dublin,  W.  &  W.  Ry. 
Co.  V.  Slattery,  Law  Rep.  3  App.  Cas. 
1155,  Irish  Rep.  8  C.  L.  531,  i  n  1 10 
C.  L.  2.56;  Penn.  Co.  v.  Rathgeb,  32 
Ohio  St.  66.  The  contributory  negli- 
gence, however,  should  clearly  ap- 
pear: Haokford  «.  N.  Y.  Cent.  &  H. 
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proof  being  upon  him,  he  produces  no  evidence  of  due  care  on 
his  part'  But  if  the  law  has  imposed  upon  railroad  companies 
a  general  presumption  of  negligence  in  case  of  accident,  and 
the  testimony  for  the  plaintiff  discloses  contributory  negligence 
by  him,  if  there  is  room  for  reasoning  as  to  whether  such  general 
presumption  of  negligence  is  rebutted  by  the  evidence,  or 
whether  the  negligence  of  the  plaintiff  was  proximate,  a  non- 
suit should  not  be  granted.'' 

The  rule  of  contributive  negligence  prevails  substantially  in 
the  courts  of  Louisiana,  and  under  the  code  of  that  state.'     In 


R.  R.  R.  Co.,  53  N.  T.  654;  Belfcon 
v.  Baxter,  54  N.  Y.  245,  58  N.  Y.  411; 
Massoth  V.  Del.  &  H.  C.  Co.,  64  N.  Y. 
524;  Waldele  v.  N.  Y.  Cent.  &  H.  R. 
R.  R.  Co.,  19  Hun,  69;  Murphy  v. 
Chicago,  Rock  Island  &  Pac.  R.  R. 
Co.,  45  la.  661,  88  la.  539;  McMahon 
V.  Northern  Cent.  Ry.  Co.,  39  Md. 
438;  Cogswell  v.  Oregon  &  Cal.  R.  R. 
Co.,  6  Greg.  417;  Bunting  v.  Cent. 
Pac.  R.  R.  Co.,  14  Nev.  351;  Cohen 
V.  Eureka  &  P.  R.  R.  Co.,  Id.  376; 
Ellis  V.  Great  Western  Ry.  Co.,  Law 
Rep.  9  C.  P.  551.  In  the  case  of 
Goldstein  v.  C,  M.  &  St.  P.  Ry.  Co., 
supra,  it  was  attempted  to  charge  the 
defendant  with  negligence  in  leaving 
a  narrow  passage  way  between  its 
depot  and  a  canal  undefended  by  a 
railing,  into  which  the  plaintiff  volun- 
tarily drove,  and  was  precipitated  into 
the  canal.  On  demurrer,  the  com- 
plaint was  held  insufficient. 

'  Hinckley  v.  Cape  Cod  R.  R.  Co., 
120  Mass.  257;  Cordell  v.  N.  Y.  Cent. 
&  H.  R.  R.  R.  Co.,  64  N.  Y.  535,  70 
Id.  119,  75  Id.  330. 

''Hankerson  v.  South  Western  R. 
R.  Co.,  59  Ga.  593,  18  Am.  Ry.  Rep. 
458. 

'Carlisle  v.  Holton,  3  La.  An.  48; 
Damont  v.  New  Orleans  &  CarroUton 
R.  R.  Co.,  9  La.  An.  441;  Mercier  v. 
The  N.  Orleans  &  CarroUton  R.  R. 
Co.,  23  La.  An.  264;  Knight  v.  Pont- 
chartrain  R.  R.  Co.,  23  La.  An,  462. 


A  very  lucid  and  full  analysis  of  the 
law  of  negligence  is  given  by  said  Su- 
preme Court  in  this  last  case,  as  the 
same  prevails  in  Louisiana,  viz: 
HowB,  J. 

"There  is  a  rule  of  law,  too  well 
settled  to  be  disturbed,  that  is  invoked 
by  defendant — the  rule  volenti  non  Jit 
injuria.  The  extent  and  applica- 
tion of  this  rule  have  been  discussed 
at  length  in  this  controversy,  and  it 
seems  that  the  numerous  decisions 
cited  may  be  distributed  into  three 
classes : 

"First— Where  the  conduct  of 
plaintiff  has  as  matter  of  fact  con- 
tributed to  the  accident,  but  such  con- 
duct has  not  been  in  a  legal  sense 
imprudent  or  negligent.  In  such  case 
the  plaintiff  may  recover  from  a  de- 
fendant in  fault.  Such  was  considered 
the  state  of  facts  in  Choppin  v.  The 
CarroUton  Railroad,  17  An.  19,  as  ap- 
pears from  the  record,  though  not 
from  the  published  report. 

Second — Where  the  conduct  of  the 
plaintiff  has  been  imprudent  or  negli- 
gent, but  such  imprudence  or  negli- 
gence has  not  contributed  to  the 
accident.  In  such  case  the  plaintiff 
may  recover  from  a  defendant  in  fault. 

Third — Where  the  conduct  of 
plaintiff  has  been  negligent  and  has 
contributed  to  the  disaster.  In  such 
case  the  plaintiff  can  not  recover,  even 
though  the  defendant  be   in  fault. 
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the  leading  case  here  cited  there  was  a  verdict  and  jud_^ment  for 
plaintiff,  in  an  action  for  death  incurred  by  an  effort  to  get  upon 
a  moving  train ;  and  there  beihg  do  evidence  of  any  faul  ton  tlie 
part  of  the  company,  the  supreme  court  reversed  the  judgment, 
set  aside  the  verdict,  and  ordered  that  judgment  be  given  for 
defendant,  with  costs,  in  the  court  below,  in  chief. 

And  so  the  negligence  of  the  plaintiff's  own  employe  or 
servant,  as  for  instance  his  wagon  driver,  in  bringing  about  a 
collision  with  a  railroad  train,  whereby  the  plaintiff  is  injured,  is 
a  bar  to  plaintiff's  recovery  for  the  injury,  in  like  effect  as  if  re- 
sulting from  the  negligence  of  plaintiff  himself;'  and  this,  too, 
though  the  company  be  also  negligent."  In  such  cases  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show  due  care.'*  So,  in  like 
manner,  of  plaintiff's  own  conduct  in  a  suit  by  him,  or  that  of 
the  injured  party,  if  the  suit  be  by  his  administrator.* 

Resistance  to  an  improper  manner  and  place  of  putting  one 
forcibly  off  the  cars  will  not  amount  to  contributiye  negligence.* 
A  party  being  forcibly  ejected  from  a  moving  car,  whether  he 
has  a  right  to  be  thereon  or  not,  has  the  same  right  to  resist  as 
if  under  an  attack  which  places  his  life  in  danger,'  and  will  not 
be  held  to  have  contributed  to  an  injury  received  in  such  ren- 
contre.' 

Where  the  company  is  liable  for  the  act  of  its  conductor  in 

Such  was  either  the  state  of  facts  or  ^  Lake  Shore  &  Mich.  S.  R.  R.  Co. 

the  doctrine  announced  in  the  follow-  v.  Miller,  25  Mich.  (3  Post),  274. 

ing  cases:    Fleytas  v.  Pontchartrain  'Lake  Shore  &  Mich.  S.  R.  R.  Co. 

Railroad,  18  L.  339;  Hubgh  v.  Carroll-  v.  Miller,  25  Mich.  (3  Pout),  274;  Mich, 

ton  Railroad,  6  An.  496;    Damont  v.  Cent.  R.  R.  Co.  v.  Coleman  and  an- 

Same,  9  A.  441 ;  Hill  v.  N.  0,,  Opelou-  other,  28  Mich.  (6  Post),  440;  Le  Baron 

sas  &  G.  W.  Railroad,   11  An.  292;  v.  Joslin,  41  Mich.  313;  ante,  p.  1023. 

Myers  ».  Perry,  1  An.  374;  Carlisle  v.  *  Detroit  &  Milwaukee  R.  R.  Co.  v. 

Holton,  3  An.  48;    Murphy  v.   Dia-  Van  Steinburg,  17  Mich.  (4  Jennison), 

mohd,  3  An.  441.  99;  Kelly,  admr.,  v.  Hendrie,  26  Mich. 

The  case  at  bar  is  clearly  within  the  (4  Post),  255;  Schappert  v.  Ringler, 

last   class.    *    *    *    It  is  therefore  45  N.Y.  Superior,  845;  Patterson  v.  B. 

ordered  that  the  judgment  appealed  &  M.  R.  R.  R.  Co.,  38  la.  279;  Mur- 

from    be   reversed,  and  the   verdict  phy  v.  Chi.,  R.  I.  &  P.  R.  R.  Co.,  45 

set  aside.    It  is  further  ordered  that  la.  661;  S.  C.  38  la.  539. 

there  be  judgment  in  favor  of  defend-  ^  Sanford   v.   Eighth  Avenue  R.  R. 

ant  with  costs."    (P.  464.)  Co.,  23  N.  Y.  (9  Smith),  343. 

'  Lake  Shore  &  Mich,  S.  R.  R.  Co.  « Sanford  v.  Eighth  Avenue  R.  R. 

V.  Miller,  25  Mich.  (3  Post),  274.  Co.,  supra. 
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that  he  wrongfully  e?:pels  a  passenger  from  the  car,  it  is  also, 
liable  for  any  aggravating  circumstances  attending  the  same.' 

In  New  York  the  doctrine  of  contributive  negligence  is  as- 
serted and  enforced  in  the  earliest  railroad  case  that  has  come  to 
our  knowledge,  decided  in  the  Court  of  Appeals  of  that  state. 
That  court  laid  down  therein  the  broad  principle  that  where  the 
injury  results  "  from  the  common  fault  of  both  parties  "  there 
can  be  no  recovery.'  This  was  a  case  of  killing  live  stock,  which 
had  strayed  by  the  negligence  of  the  owner  on  to  the  defendant's, 
railroad,  and  were  there  killed  by  the  negligence  of  the  company's 
servants,  when  they  might  have  been  saved  by  ordinary  care. 
The  Court  of  Appeals  held  that  being  trespassers  there,  the  com- 
pany were  not  bound  to  check  up  the  train,  or  bound  in  any 
form  ^0  ordinary  care;  that  the  cattle  being  upon  the  railroad 
without  right,  the  law  imputed  a  fault  to  the  plaintiff,  and 
no  recovery  could  be  had.'  In  the  subsequent  case  of  Hance 
and  another  v.  The  Cayuga  &  Susquehanna  Eaiiroad  Com- 
pany, the  same  court  hold,  under  the  statute  requiring  railroads 
to  be  fenced,  and  making  companies  liable  on  default  thereof  for 
live  stock  injured  thereon,  that  where  a  railroad  company  prop- 
erly fences  its  road  it  is  not  liable  for  injury  to  live  stock,  except 
for  negligence  or  willful  injury;*  and  so  previously , in  Corwin 
V.  The  ]S"ew  York  &  Erie  Railroad  Company.^  In  each  of 
said  cases  it  is  also  ruled  that  even  then  there  can  be  no  recoveiy 
or  liability  if  the  injury  is  in  part  owing  to  the  contributory 
negligence  of  the  plaintiff;  that  where  both  parties  were  negli- 
gent there  could  be  no  recovery,  although  the  company's  negli- 
gence consisted  in  omitting  to  keep  its  fences  and  cattle-guards 
in  proper  repair,  whereby  the  animals  got  on  the  track — the 
plaintiff  on  his  part  being  guilty  of  negligence  in  allowing  his 

'  Sanford    v.    8th  Ave.  E.  R.  Co.,  the  case  of  Cook  ».  The  Champlain 

supra;   Goddard  v.  Grand  Trunk  Ry.  Transportation  Co.,  and  that  is  cited 

Co.,  57  Me.  202.  to  the  point  that  the  rule  that  a  plaint- 

^  Hunger  v.  The  Tonawanda  R.  R.  iff  who  is  a  wrongdoer  can  not  recover, 

Co.,  4  N.  Y.   (Comstook),  349,   358,  has  exceptions. 

359,   360.    In  this  case,  though  the  ^  Hunger  e.  The  Tonawanda  Eaiiroad 

doctrine  involved  was  extensively  re-  Co.,  4  N.  Y.  (Comstock),  349,  358. 

viewed  and  summed  up  by  the  court  *  26  N.  Y.  (12  Smith),  428. 

and  counsel,  yet  no  railway  case  is  ^  13  N.  Y.  (3  Kernan),  42. 

cited,  either  English  or  American,  but  . 
66 
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cattle  to  stray  thereon ;'  and  that  suffering  the  animals  to  be  at 
large  and  to  go  upon  the  road,  whether  intentional  or  not,  is 
negligence,  was  held  in  Hunger  v.  The  Tonawanda  E.  E,  Co;^  4 
N.  Y.  (4  Comst.),  349. 

But  it  is  held  that  a  passenger  upon  a  vehicle  provided  for 
that  purpose,  may  rightly  assume  that  those  parts  of  the  vehicle 
prepared  for  the  use  of  passengers  are  suitable  and  safe,  and  that 
those  in  charge  of  the  conveyance  will  avoid  any  special  risks 
attaching  to  the  position."  Thus  where  a  passenger  takes  an  ex- 
posed position  (In  this  case  a  footboard  provided  for  that  pur- 
pose), he  is  not  guilty  of  negligence  ^e?"  se,  but  the  question  of  his 
contributory  negligence  is  for  the  jury.' 

The  courts  of  Kentucky,  whilst  adopting  some  of  the  principles 
of  contributive  negligence,  and  some  also  of  comparative  negli- 
gence, so  termed,  seemed  to  have  carved  out  a  system,  in  refer- 
ence thereto,  in  some  respects  peculiarly  their  own.  Their 
ruling  is:  First.  That  as  between  the  company  and  strangers, 
the  company  is  bound  to  the  observance  of  ordinary  care,  and 
are  therefore  liable  for  injuries  resulting  from  the  want  of  it 
to  one  not  himself  by  fault  contributing  thereto;*  and  this  is 
consonant  to  the  generally  received  principles  in  that  respect. 
Second.  That  in  respect  to  injuries  to  strangers  resulting 
from  the  act  of  negligence  of  common  laborers  employed  by  it, 
the  company  are  liable  if  the  act  done  be  within  the  course  of 
their  duty  or  employment,*  and  the  injured  party  do  not  con- 
tribute to  the  cause  thereof;  and  this  is  in  conformity,  as  is 
believed,  to  the  generally  received  doctrine  of  courts  on  this  sub- 
ject. Third.  That  in  the  business  of  operating  trains — the  im- 
pelling of  them,  we  suppose,  is  meant — the  engineer  is  the  chief 
or  governing  agent  of  the  corporation,  and  that  all  his  associates 
in  that  employment,  as  firemen  and  brakemen,  we  suppose,  are 
employes  in  a  common  service;  that  through  him  and  its  other 
agents,  the  invisible  corporation,  though  never  actually,  yet  is 
always  constructively,  present;  and  that  their  acts  in  their  several 
spheres  are  its  acts,  and  for  which,  if  negligent,  and  injury  result 

>Hance».  Cayuga  &  Susquehanna  ^lUd. 

R.  R.  Co.,  26  N.  y.  (12  Smith),  428.  *  LouisviUe  &  Nashville  R.  R.  Co.  v. 

^Spooner  ».   Brooklyn  City  R.  R.  Collins,  2  Duvall,  114. 

Co.,  54  N.  Y.  230,  6  Am.  Ry.  Rep..  "LouisviUe  &  Nashville  R.  R.Co.  v. 

198.  ColUns,  2  Duvall,  114. 
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/ 

tlierefrora  to  one  of  those  common  or  subordinate  servants,  the 
company  is  liable,  if  the  injured  party  be  not  himself  negligent; 
and  although  he  be  himself  negligent,  that  yet  the  company  are 
liable  if  the  act  of  the  agent  be  one  of  gross  negligence,  and  such 
that  by  ordinary  care  the  injury  might  have  been  avoided.'  We 
understand  by  the  term  gross  negligence,  as  used  in  the  courts 
of  Kentucky,  that  which  is  tantamount  to  willfulness — negligence 
so  great  as  to  justify  the  inference  of  willfulness,  or  at  least  to 
raise  the  presumption  of  total  disregard  of  consequences  as  to  the 
effect  of  the  act,  omission,  or  conduct  complained  of."  And  that 
for  an  injury  incurred  by  one  of  those  common  servants,  or  co- 
equal employes,  engaged  about  the  running  of  trains,  they  all 
being  subordinate,  and  all  engaged  in  the  same  line  of  business, 
when  caused  by  reason  of  the  negligence  of  another  one  or  more 
of  them,  there  is  no  liability  of  the  company,  if  proper  caution 
is  used  in  their  selection  and  employment;  and  that  thus  far 
only  the  English  rule  in  respect  to  injuries  to  employes  from 
negligence  of  each  o.ther  is  recognized  in  the  courts  of  Ken- 
tucky.' 

And  in  regard  to  injuries  to  passengers,  the  rule  laid  down  in 
Kentucky  is,  that  if  the  injury  results  from  the  passenger's  own 
fault  exclusively,  then  he  can  not  recover;  if  from  the  negli- 
gence of  both  himself  and  the  company,  then  he  can  not  recover 
unless  the  servant  or  agent  of  the  company  sees  the  impending 
danger,  and  might,  but  does  not,  avoid  it  by  resorting  to  ordinary 
care  on  his  part.*  And  when  there  is  a  conflict  of  testimony,  the 
question  of  fact  is  then  for  the  jury  to  decide;^  and  compensatory 

'  Louisville  &  Nashville  R.  R.  Co.  ?).  admi.,  supra.     And  so,  also,  where 

Collins,  2  Duvall,  114;  Same  v.  Robin-  by  the  negligence  of  the  conductor  of 

son,  4  Bush,  507;  Louisville  &  Nash-  one  train  an  injury  is  inflicted  upon 

ville  R.  R.  Co.  v.  Filbern's  admx.,  6  the  engineer  of  another  train  en  route 

Bush,  S74;   Louisville,   Cincinnati  &  upon  the  road:    26. 

Lexington   R.    R.   Co.   v.    Mahony's  ^Loujgyiiie,   Cincinnati  &  Lex.  R. 

admx.,  7  Bush,  235;  Louisville,  Cin-  R.  Co.  v.  Mahony's  admx.,  7  Bush, 

cinnati  &  Lexington  R.    R.    Co.   v.  235,  239. 

Cavens's  admr.,  9  Bush,  559.     And  ^  Louisville  &  Nashville  R.  R.  Co. 

as  between  a  train-dispatcher  and  an  v.  Collins,  2  Duvall,  114;  Louisville, 

engineer  on  a  train  en  route,  there  is  Cincinnati  &  Lexington  R.  R.  Co.  ■». 

not  the  service  of  co-equal  employes,  Cavens's  admr.,  9  Bush,  559. 

and  for  injury  to  the  latter  by  reason  *  Kentucky   Central   R.  R.  Co.    v. 

of  the  former's  negligence  the  com-  Dills,  4  Bush,  593. 

pany  are  liable:  Louisville,  Cincinnati  ^ Louisville  &  Nashville  R.  R.  Co.  v. 

&  Lexington  R.  R.  Co.  v.  Cavens's  Collins,  2  Duvall,  114. 
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damages  is  the  rule,  unless  there  is  gross  negligence  or  wauton- 


ness.' 


Some  writers  and  jurists  hold,  when  there  is  no  evidence  to 
show  which  party  was  in  fault  in  causing  an  injury  resulting 
from  negligence,  that  the  presumption  is  that  the  injured  party 
was  observing  proper  care,  inasmuch  as  the  law  presumes  that 
persons  ordinarily  look  to  their  own  safety  and  interests;  but  this 
presumption  must  give  way  and  cease  when  the  result  of  it  would 
be  to  raise  the  inference  of  crime  or  negligence  against  the  otlier 
party:  for  the  presumption  of  law  is  against  the  commission  of 
crime,  and  injuries  inflicted  by  negligence,  especially  those 
causing  a  person's  death,  are  criminal  injuries.^ 

3.  Comparative  negligence. — The  doctrine  of  comparative 
negligence  is  predicated  upon  the  relative  care,  or  want  of  care, 
of  the  parties.  It  weighs  their  actions  and  conduct  in  connec- 
tion with  all  the  circumstances  and  surroundings  of  each  partic- 
ular case,  and. decides  accordingly.'  We  are  unable  to  give  any 
deiinition  of  our  own  of  the  principle  so  satisfactory  as  that 
given  by  the  learned  Justice  Beeese,  of  the  Supreme  Court  of 
Illinois,  where  this  doctrine,  as  in  Georgia,  prevails.  After 
referring  to  several  cases  involving  the  subject,  tlie  learned  judge 
says:  "It  will  be  seen,  from  these  cases,  that  the  question  of 
liability  does  not  depend  absolutely  on  the  absence  of  all  negli- 
gence on  the  part  of  the  plaintiff,  but  upon  the  relative  degree 
of  care,  or  want  of  care,  as  manifested  by  both  parties;  for  all 
care  or  negligence  is  at  best  but  relative,  the  absence  of  the 
highest  possible  degree  of  care  showing  the  presence  of  some 
negligence,  slight  as  it  may  be.  The  true  doctrine,  therefore,  we 
think  is,  that  in  proportion  to  the  negligence  of  the  defendant, 
should  be  measured  the  degree  of  care  required  of  the  plaintiff — 
that  is  to  say,  the  more  gross  the  negligence  manifested  by  the 
defendant,  the  less  degree  of  care  will  be  required  of  the  plaint- 
iff to  enable  him   to  recover."     And  that  "  where  there  are 

•  Kentucky  Central  R.  R.  Co.  v.  v.  Jacobs,  20  111.  478.  "Where  the  neg- 
Dills,  4  Bush,  593;  Louisville  &  Nash-  ligence  of  defendant  is  proximate  to 
ville  R.  R.  Co.  V.  Siekings,  5  Bush,  1;  the  cause  of  injury,  and  that  of  plaint- 
Louisville  &  Portland  R.  R.  Co.  v.  iflFremote,iti8 held,  in  Maryland,  that 
Smith,  2  Duvall,  556.  plaintiff  may  recover:    Bait.  &  0.  R. 

^Bex  V.  Twyning,  2  Bam.  &  Aid.  R.  Co.  v.  State,  33  Md.  542;  Bait.  &, 

0.  R.  R.  Co.  V.  State,  use,  etc.,  36 
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.faults  on  both  sides,  the  plaintiff  shall  recover,  his  fault  being 
to  be  measured  by  the  defendant's  negligence,  the  plaintiff  need 
not  be  wholly  without  fault."  '  And  so  in  Kansas,  the  sapreme 
court  of  that  state,  Yalentine,  J.,  say :  "  If  their  (the  plaintiffs) 
negligence  is  slight  and  that  of  the  defendants  is  gross,  or  if 
theirs  is  remote  and  that  of  the  defendants  is  the  piroximate 
cause  of  the  injury,  they  may  recover,  notwithstanding  their 
own  slight  or  remote  negligence." " 

In  Illinois,  where  the  doctrine  of  comparative  negligence  pre- 
vails,' it  is  holden  that  where  a,  railroad  company  leaves  cars 
standing  alongside  a  passenger  track,  so  close  thereto  that  the 
arm  of  a  passenger,  slightly  projecting  from  a  window  in  a  pas- 
senger car  so  constructed  that  the  windows  may  be  opened,  is 
struck  thereby,  is  guilty  of  such  gross  negligence  that  the  pas- 
senger may  recover  for  the  injury,  notwithstanding  his  own  neg- 
ligence in  allowing  his  arm  to  protrude  beyond,  or  out  of  the 
window  of  the  car  in  which  he  is  seated,  so  as  to  be  struck  by 
or  come  in  contact  with  the  standing  car  thus  negligently  left 
upon  the  adjacent  track.* 

The  Supreme  Court  of  Illinois,  Walker,  J.,  in  the  case  just 
cited  from  51  Illinois,  say:  "  The  question  then  arises,  whether, 
having  the  arm  casually  outside  of  the  car  in  that  manner,  was 
negligence,  and  if  so,  was  there  greater  negligence  in  the  com- 
pany in  permitting  its  freight  cars  to  stand  so  near  the  track  as 
to  produce  the  injury  in  the  manner  we  suppose  it  occurred;  and 
if  both  parties  were  guilty  of  negligence,  was  that  of  appellee 
relatively  slight  when  compared  with  that  of  appellant?  For  a 
passenger  to  allow  his  arm  to  rest  on  the  window  sill,  and  slightly 
project  beyond  the  outside  surface,  of  the  car,  may  be,  in  some 
degree,  negligence,  but  observation  teaches  that  to  do  so  is  not 
uncommon  with  passengers.?'     That  court  then  add  that  "  The 

'  Galena  &  Chicago  Union  R.  E,  Co.  &  Alton  R.  R.  Co.  v.  Pondrom,  51  III. 

V.  Jacobs,  20  111.  478,  496.  333;  S.  C.  2  Am.  R.  306;    Chi.  &  N. 

''Union  Pac.  R.W.  Co.  v.  Rollins,  5  W.  R.  R.  Co.  v.  Sweeney,  52  111.  330. 

Kansas,  167,  184.  *Chi.  &  Alton  R.  R.  Co.  v.  Pon- 

'Chi.  &  Rock  Island  R.R.  Co.  ».  drom,  51  111.  333.    And  see,  in  accord 

Still,  19  111.  499;  Galena  &  Chi.  Union  herewith,   Spehcer   v.   Milwaukee   & 

R.  R.  Co.  V.  Jacobs,  20  111.  478;  St.  Prairie  du  Chien  R.  R.  Co.,   17  Wis. 

Louis,  Alton  &  Terra  Haut«  R.  R.  Co.  487;  Miller  v.  St.  Louis  R.  R.  Co.,  •§ 

».  Todd,  36  lU.  409;  Chi.  &  Alton  R.  Mo.  App.  471. 
R.  Co.  V.  Hogarth,  38  111.  370;  Chi. 
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establislied  doctrine  of  this  court  is,  that  where  the  negligence 
of  the  plaintiff  is  slight  as  compared  with  that  of  the  delendant, 
a  recovery  may  nevertheless  be  had."  ^ 

In  the  case  of  Spencer  v.  The  Milwaukee  &  Prairie  du  Chien 
Railroad  Company,  the  Supreme  Court  of  Wisconsin,  in  dispos- 
ine  of  a  similar  case  to  the  one  cited  from  51  Illinois,  use  the 
following  terms:  "Then  to  say  that  if  a  passenger's  arm  ex- 
tends the  slightest  degree  beyond  the  outside  surface,  he  is  want- 
ing in  proper  care  and  attention,  and  that  if  an  injury  happens, 
he  can  not  recover,  because  his  conduct  must  have  necessarily  con- 
tributed to  the  result,  appears  to  us  to  be  laying  down  a  very  ar- 
bitrary and  unreasonable  rule  of  law.  It  is  probably  the  habit 
of  every  person  while  riding  in  the  cars  to  rest  the  arm  upon 
the  base  of  the  window.  If  the  window  is  open,  it  is  liable  to 
extend  slightly  outside.     This  we  suppose  is  a  common  habit.'"' 

In  Laing  v.  Colder  and  others  it  is  ruled,  in  Pennsylvania, 
that  permitting  the  hand  to  be  outside  the  car  window  is  negli- 
gence that  will  prevent  a  recovery;  but  in  that  case  warning  had 
been  given  by  the  conductor  to  the  passengers  against  putting 
out  their  hands.' 

In  a  similar  case  in  Pennsylvania,  the  supreme  court  of  that 
state  hold  that  to  have  passenger  cars  in  use  without  any  means 
of  preventing  the  thrusting  of  the  limbs  of  passengers  out  of 
the  windows,  is  tlie  use  of  cars  that  are  not  "  roadworthy,"  and 
that  a  carrier  is  responsible  for  injuries  that  may  happen  from  that 
cause  alone;  that  in  using  such  cars  it  becomes  the  duty  of  the 
company  to  use  every  means,  in  dangeroi>6  places,  to  guard 
against  injury  to  passengers,  by  audibly  proclaiming  in  such 
cars  the  necessity  of  keeping  arms  and  heads  inside;  and  that 
if,  heedless  of  such  warning,  a  passenger  is  injured  by  thus  ex- 
posing a  limb  or  limbs,  he  incurs  the  charge  of  willful  negli- 
gence, and  can  not  recover.' 

In  Illinois  it  is  well  settled  that  although  a  plaintiff  be  guilty 
of  negligence,  still  the  defendant  will  be  held  liable  if  his  neg- 
ligence is  greater  than  that  of  the  plaintiff;  that  negligence 
resulting  in  injury  is  comparative,  and  it  is  not  required  that 

•  Chi.  &   ilton  R.  R.  Co.  v.  Pon-  St.  479. 

drom,  51  111.  333,  337.  *  The  New  Jersey  R,  R.  Co.  ».  Ken- 

ni  Wis.  487,  494.  nard,  9  Harris  (21  Penn.  St.),  203. 
'  Laing  v.  Colder  and  others,  8  Penn. 
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the  plaintiff  sliall  be  free  from  all  negligence,  or  that  he  shall 
exercise  the  highest  possible  degree  of  prudence  and  caution,  to 
entitle  him  to  a  recovery,  if  the  defendant  be  guilty  of  a  higher 
degree  of  negligence.' 

And  the  fact  of  negligence  in  a  person  crossing  a  railroad 
track,  will  not  authorize  his  being  wantonly  injured;^  but  if  he 
,60  act  that  it  is  not  in  the  power  of  the  engineer  to  avoid  the 
injury  by  reasonable  diligence,  the  company  is  not  liable.' 

In  Georgia,  as  before  stated,  the  rule  of  comparative  negli- 
gence prevails.  If  the  negligence  is  concurrent  and  equal  be- 
tween the  company  and  party  injured,  the  plaintiff  can  not  re- 
cover; and  so  if  the  injury  is  by  the  consent  of  the  party  injured; 
so,  also,  if  the  negligence  of  the  injured  party  is  gross,  and  that 
of  the  company  bnt  slight  in  comparison,  or  the  injured  party 
by  ordinary  care  might  have  avoided  the  injury.  If  both  parties 
are  in  fault,  and  that  of  plaintiff  be  not  such  as  to  preclude  a 
recovery,  then  the  damages  are  estimated  according  to  the  culpa- 
bility of  the  respective  parties,  and  diminished  in  proportion  to 
the  negligence  of  the  plaintiff.     These  seem  to  be  the  ruling 


'Chicago  &  Eock  Island  R.  R.  Co. 
V.  Still,  19  111.  499;  Galena  &  Chi. 
Union  R.  R.  Co.  v.  Jacobs,  20  111. 
478;  Chicago,  B.  &  Q.  R.  R.  Co.  ». 
Dewey,  26  111.  255;  Chicago,  B.  &  Q. 
R.  R.  Co..  V.  Hazzard,  26  111.  373;  Chi- 
cago, B.  &  Q.  R.  R.  Co.  V.  Payne, 
admr.,  49  111.  499;  Indianapolis  &.St. 
Louis  R.  R.  Co.  V.  Galbreath,  63  111. 
436,  7  Am.  Ry.  Rep.  128;  Indianapo- 
hs,  Bloomington  &  Western  R.  R. 
Co.  V.  Flanigan,  77  111.  365;  Toledo, 
Wabash  &  Western  Ry.  Co.  ».  O'Con- 
nor, Id.  391;  St.  Louis,  Vandalia  & 
Terre  Haute  R.  R.  Co.  v.  Dunn,  78  111. 
197;  Sterling  Bridge  Co.  v.  Pearl,  80 
111.  251;  Rockford,  Rock  Island  &  St. 
Louis  R.  R.  Co.  V.  Delaney,  82  111. 
198;  Schmidt  V.  C.  &  N.  W.  Ry.  Co., 
83  m.  405;  111.  Cent.  R.  R.  Co.  v. 
Hetherington,  83  111.  510;  Same  v. 
Hammer,  85  111.  526;  Joliet  v.  Seward, 
86  111.  402;  Chicago,  Burlington  & 
Quincy  R.  R.  Co.  ».  Lee,  87  111.  454, 


18  Am.  Ry.  Rep.  378;  Chicago,  Bur- 
lington &  Quincy  R.  R.  Co.  v.  Har- 
wood,  90  111.  425;  Wabash  R.  R.  Co. 
V.  Henks,  91  111.  406;  East  St.  Louis 
P.  &  P.  Co.  V.  Hightower,  92  111.  139; 
Ohio  &  Miss.  Ry.  Co.  v.  Porter,  92  111. 
437;  111.  Cent.  R.  R.  Co.  v.  Patterson, 
93  111.  290;  Stratton  v.  Central  City 
Horse  Ry.  Co.,  95  111.  25;  S.  C.  1  Am. 
&  Eng.  R.  R.  Gas.  115;  Lake  Shore  fe 
Mich.  Southern  Ry.  Co.  v.  Sunder- 
land, 2  Bradw.'(Ill.),  307;  Same  v. 
Berlink,  Id.  43,1;  Chicago  &  Alton  R. 
R.  Co.  V.  Langley,  Id.  505;  Chicago 
City  Ry.  Co.  v.  Lewis,  5  Bradw.  242; 
Winchester  v.  Case,  Id.  486;  Wabash 
Ry.  Co.  V.  Jones,  Id.  607.  See,  as  to 
instructions  on  comparative  and  con- 
tributive  neghgence,  Stratton  ii.  C.  C. 
H.  Ry.  Co.,  supra. 

2C.,  B.  &  Q.  R.  B.  Co.  V.  Payne, 
adm'r,  49  111.  498,  503. 

^C,  B.  &  Q.  R.  R.  Co.  V.  Payne, 
adm'r,  49  HI.  499,  504. 
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principles  in  Georgia,  as  laid  down  in  the  following  decisions,' 
The  statute  of  that  state  of  1847,  making  railroad  corporations 
liable  for  injuries  committed  in  running  trains,  is  held  to  be  but 
in  affirmance  of  the  common  law,  and  therefore  liabilitj  arises 
only  from  negligence." 

Where  the  doctrine  of  comparative  negligence  prevails,  run- 
ning its  cars  at  the  rate  of  ten  miles  an  hour  bv  a  railroad  com- 
pany,  in  a  crowded  crossing  of  a  city,  is  being  guilty  of  such 
extreme  negligence  as  renders  it  liable  for  injury  occasioned  by 
running  against  one  who  is  standing  on  the  crossing  watching 
an  opportunity  to  pass,  although  the  injured  person  is  himself 
guilty  of  negligence  which  is  slight  in  comparison  with  that  of 
the  railroad  company.' 

Railroad  companies  are  held  to  a  very  high  degree  of  care  in 
operating  their  roads  through  the  public  streets  of  cities.  They 
may  not  omit  any  reasonable  duty  that  may  conduce  to  the  safety 
of  the  public,  for  the  public  have  an  equal  right  to  a  free  use  of 
such  thoroughfares.*  But  such  companies  are  not  liable  for 
injuries  by  inevitable  accident;  for  if  there  is  no  negligence  or 
willful  misconduct  on  the  part  of  the  company,  then,  no  matter 
how  serious  the  injury,  or  how-  incapable  of  care  the  injured 
person  is,  there  is  no  liability.^  Thus  where  a  boy  seven  years 
old  was  injured  whilst  climbing  the  ladder  of  a  moving  freight 
.  car,  when  the  same  was  running  no  faster  than  at  a  legal  rate, 
and  those  in  charge  of  the  train  were  all  in  their  proper  places, 
observing  due  care,  and  no  negligence  whatever  was  attributable 
to  the  company,  as  conducing  to' the  injury,  it  was  held  that  the 
company  were  in  no  degree  liable  for  the  injury." 

>  Macon  &  Western  R.  R.  Co.  v.  Bar  "Macon  &  Western  R.  R.  Co.  v.  Dar 

vis,  adm'r,  13  Geo.  68;  Same  v.  same,  vis,  adm'r,  13  Geo.  68;  Same  v.  same, 

18  Geo.  679;  Central  R.  R.  &  B.  Co.  18  Geo.  679. 

V.  Davis,  19  Geo.  437;  Macon  &  West-  'Pittsburgh,  Cin.  &  St.  Louis  Ry. 

em  R.  R.  Co.  V.  Winn,  19  Geo.  440;  Co.  v.  Knutson,  69  III.  103;  Lake  Shore 

Augusta  &  Savannah  R.   R.   Co.   v.  &  Mich.  Southern  Ry.  Co.  v.  Berlink, 

McElmurry,   24  Geo.   75;   Macon   &  2  Bradw.  (111.),  427. 

Western  R.  R.  Co.  «.  Davis,  27  Geo.  *Chi.,   Bur.   &    Q.   R.   R.   Co.    v. 

113;  Sims  V.  Macon  &  Western  R.  R.  Stumps,  69  111.  409. 

Co.,  28  Geo.  93;  Ypnge  «.  Kinney,  28  "Chi.,   Bur.   &   Q.    R.  R.  Co.   v. 

Geo.  Ill;  Macon  &  Western  R.  R.  Stumps,  69  III.  409. 

Co.  t).  Johnson,  38  Geo.  409;  Atlanta  «Chi.,   Bur.   &  Q.   R.   R.   Co.   v. 

&  Richmond    Air  Line   Ry.   Co.    v.  Stumps,  supra. 
Ayers,  53  Geo.  12. 
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But  although  railroad  trains  and  travelers,  as  hereinbefore 
stated,  have  equal  rights  to  public  crossings  and  streets,  yet,  as 
an  ordinary  vehicle  is  more  easily  controlled  than  is  a  train  of 
cars  and  locomotive,  it  behooves  those  traveling  in  ordinary  ve- 
hicles to  check  up  and  wait  for  approaching  trains  to  pass;  and 
so  of  foot  passengers;  and  all  parties  are  bound  to  reasonable  care 
to  avoid  collision.'  The  rule  is,  vrhere  comparative  negligence 
prevailsjthat  negligence  of  the  plaintiif  which  contributes  to  the 
injury  will  not  prevent  a  recovery  when  it  is  slight  as  compared 
with  the  negligence  of  the  defendants;  or,  in  other  words,  to 
enable  plaintiif  to  recover  where  there  is  negligence  on  both  sides, 
then  when  the  negligence  is  compared  it  must  appear  that  the 
negligence  of  the  defendant  is  gross,  and  that  of  the  plaintiff  is 
but  slight.''  But  if  the  parties  are  equally  guilty  of  negligence, 
no  action  will  lie;  so  if  the  plaintiff  was  negligent  and  defend- 
ant not,  or  plaintiff'  is  grossly  negligent — in  these  cases  no  action 
lies,  unless  there  is  willful  misconduct  of  defendant." 
.  The  original  rule  of  law  in  the  courts  of  Illinois,  in  regard:  to 
injuries  produced  by  negligence,  was  that  of  contributive  negli- 
gence; that  to  enable  the  plaintiff  to  recover  for  loss  or  dam- 
ages occasioned  by  the  negligence  of  another,  he  must  not  only 
prove  the  negligence  of  the  defendant,  but  must  also  show  that 
his  own  negligence  or  misconduct  did  not  concur  with  that  of 
defendant  in  producing  the  injury.* 

lu  Galena  &  Chicago  Union  Eailroad  Company  v.  Fay,  16 
Illinois,  558,  the  Supreme  Court  of  Illinois,  Soates,  C.  J.,  p.  570, 
lays  down  the  rule  of  contributive  negligence,  as  then  (1855)  tlie 
rule  of  decision  in  that  state,  in  the  following  terms:  "It  is 
enough  in  law  to  constitute  a  defense,  that  the  negligence  and 
carelessness  caused  or  contributed  to  the  injury  complained  of. 
Where  these  are  shown,  courts  and  juries  can  not  adjust  their 

1  111.  Cent.  R.  R.  Co;  v.  Benton,  69  R.  R.  Co.  v.  Evans,  88  111.  63,  21  Am. 

111.  174.  Ry.  Rep.  284. 

^TjEfledo,  Wabash  &  Weatem  Ry.  'C,  B.  &  Q.  R.  R.  Co.  v.  Lee, 

Co.  V.  Spencer,  66  111.  528;  111.  Cent.  admr.,  68  III.  576;   Ind.  &  St.  L.  R. 
R.  R.  Co.  V.  Maffit,  67  111.  431;  Rock-    ■  R.  Co.  v.  Evans,  supra. 

ford,  Rock  Isld.  &  St.  Louis  R.  'R.  Co.  *  Aurora  Branch  R.  R.  Co.  v.  Grimes,  \ 

V.  Coultas,  67  111.  398;  Chi.,  Bur.  &  18  111.   585;  Dyer  v.  Talcott,  16  111. 

Q.  R..'R.  Co.  V.  Lee,  admr.,  68  111.  300;  Galena  &  Chi.  Union  R.  R.  Co.  ». 

576;  HI.  Cent.  R.  R.  Co.  v.  Benton,  69  Fay,  16  111.  6-58;  111.  Cent.  R.  R.  Co. 

111.  174,  179;  Indianapolis  &  St.  Louis  v.  Buckner,  28  111.  299. 
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de£;rees  and  gauge  their  effects,  nor  will  the  law  hold  carriers  to 
answer  for  all  the  lower  degrees,  until  they  amount  to  rashness 
and  recklessness.  This  would  add  to  the  highest  degree  of  care, 
imposed  by  law  upon  carriers,  an  additional  responsibility^ for 
tlie  negligence  and  carelessness  of  passengers  short  of  gross 
nealifirence.  But  such  is  not  the  law,  and  we  can  not  sanction  in- 
strnctions  so  stating  it;  nor  shall  we  here  undertake  to  say  how 
sli_(j;ht  a  degree  will  destroy  the  right  of  reparation."  ' 

And  again,  in  the  same  case:  "Carriers  of  passengers  are  not 
insurers  of  life,  limb,  or  against  loss,  damage  or  injury,  as  car- 
riers of  goods  are,  except  for  acts  of  Providence  or  the  public 
enemy;  but  they  are  required  to  use  the  highest  degree  of  care, 
diligence,  vigilance  and  skill  in  the  selection  of  materials,  con- 
struction of  their  vehicles,  and  other  means  of  transportation, 
and  for  their  conduct  and  management,  repaii'S  and  preserva- 
tion of  them,  with  a  view  to  the  comfort,  safety  and  transporta- 
tion of  passengers  and  their  baggage;  and  they  are  liable  for 
slight  neglect  or  carelessness  in  any  of  these  particulars,  qualified, 
however,  by  the  reciprocal  duty  of  the  passenger,  that  his  want 
of  ordinary  care  does  not  cause  or  contribute  to  produce  the  in- 
jury." ^  Tliis  ruling  was  modified  or  changed  in  the  case  of 
Galena  &  Chi.  Union  E.  R  Co.  v.  Jacobs,  20  111.  478,  wherein 
the  doctrine  of  comparative  negligence  was  declared  and  adopted, 
and  reiterated  in  Chicago,  B.  &  Q.  K..  R.  Co.  v.  Dewey,  26  111. 
255;  C,  B.  &  Q.  E.  E.  Co.  v.  Hazzard,  26  111.  373;  which  estab- 
lish, as  shown  by  Judge  Bbekse  in  Chi.  &  Alton  E.  E.  Co.  v. 
Gretzner,  46  111.  74,  the  doctrine  of  comparative  negligence,  as 
above  stated;  and  which,  we  may  here  add,  has,  with  slight  va- 
riations more  verbal  than  otherwise,  been  adhered  to  ever  since.' 

As  to  what  degree  of  care  the  plaintiff  must  show  himself  to  have 
taken,  tliat  may,  in  Illinois,  depend  upon  the  relative  rights  or  po- 
si<;ion  of  the  parties  in  reference  to  the  rights  exercised  or  position 
enjoyed  by  the  plaintiff  at  the  time  of  the  injury  complained  of.* 
Where  each  is  equally  in  the  position  of  right,  held  indepen- 

1  Galena  &  Chicago  Union  E.R.  Co.  13111  585,  588;   Chicago,  Burlington 

V.  Fay,  16  111.  570.  &  Quincy  R.  R.  Co.  v.  Dewey,  adm'r, 

'16  in.  471.  26  111.  255,  258;   St.  Louis,  Alton  & 

'Chicago,  B.  &  Q.  R.  R.  Co.  v.  Van  Terre  Haute  R.  R.  Co.  v.  Todd,  36  111. 

Patten  and  others,  64  111.  610.  409;  Chi.  &  N.  W.  By.  Co.  v.  Swee- 

^Aurora  Branch  R.  R.  Co.  v.  Grimes,  ney,  52  111.  825. 


NEGLIGENCE.  1051 

dent  of  the  favor  of  the  other,  the  plaintiff  is  only  bound  to  show- 
that  the  injury  resulted  from  the  negligence  of  the  defendant, 
and  that  he,  the  plaintiff,  used  ordinary  diligence  to  avoid  it — 
that  is,  he  used  reasonable  care.'  But  though  there  is  a  want  of 
such  care  on  the  part  of  the  plaintiff,  yet  he  may  recover,  by  the 
rule  laid  down  in  Illinois,  if  such  want  of  care  or  other  con- 
duct of  plaintiff  does  not  contribute  to  produce  the  injury.^ 

But  where  the  position  of  right  is  not  equal,  as  where  the 
plaintiff,  himself  pursuing  the  wrong  side  of  the  road,  meets 
with  an  injury  from  another  traveler,  in  order  to  recover,  he 
must  show  the  use  of  more  than  ordinary  care  and  diligence  on 
his  part  to  avoid  it.*  So,  in  Illinois,  if  the  plaintiff  come  to  an 
injury  while  in  the  enjoymerit  of  a  privilege  6r  favor,  as  where, 
by  permission,  he  is  passing  through  defendant's  enclosure,  and 
is  there  injured  by  the  negligence  of  the  defendant,  he  is  bound 
to  show,  to  enable  him  to  recover,  that  he  used  extraordinary 
care  to  avoid  the  injury,  else  he  can  not  recover.* 

If  both  use  ordinary  care  where  ordinary  care  is  all  that  is  de- 
manded, or  if  both  use  all  the  care  required  of  them,  respect- 
ively, in  their  respective  situations,  or  if  both  be  equally  to 
blame,  then  there  can  be  no  recovery;"  and  so,  also,  if  the  plaint- 
iff alone  is  in  fault.'  Such  is  the  rule  in  Illinois;  and  although 
the  defendant  be  guilty  of  some  negligence,  and  such  negligence 
contributes  to  bring  about  the  injury,  yet  if  the»  plaintiff  him- 

'Butterfleld  v.  Forrester,  11   East,  Burlington  &  Qm'ncy   R.  R.  Co.  «. 

60;  Beers  ».  Housatonic  R.  R.  Co.,  19  Dewey,  adm'r,  26  111.  255,  258;  Ohio 

CoDQ.   566;    Chicago,   Burlington   &  &  Miss.  R.  R.  Co.  v.  Shanefelt,  47  111. 

Quincy  R.  R.  Co.  v.  Dewey,  adm'r,  26  497,  499;  Toledo,  Peoria  &  Warsaw 

Til.  25'),  258;  Chicago  &  Alton  R.  R.  R.  W.  Co.  v.  Riley,  47  111.  514;    111. 

Co.  V.  Hogarth,  38  III.  370.  Cent.  R.  R.  Co.  v.  Slafcton,  54  111.  133; 

"  Aurora  Branch  R.  R.  Co.  v.  Grimes,  111.  Cent.  R.  R.  Co.  v.  Baches,  55  111. 

13  111.  585,  588;  Chicago,  Burlington  379;    Chi.  &  Alton  R.  R.  Co.  ».  Mur- 

&  Quincy  R.  R.  Co.  v.  Dewey,  26  111.  ray,  62  111.  326;  Chicago,  B.  &  Q.  R. 

255,  258,  259.  R.  Co.  v.  Van  Patten,  64  111.  510. 

'  Aurora  Branch  R.  R.  Co.  v.  Grimes,         °  Chicago  &  Alton  R.  R.  Co.  v.  Mc- 

13  111.  585,  591.  Laughlin,  47  111.  265.    And  it  is  not 

*  Aurora  Branch  R.  R.Co.  v.  Grimes,  the  duty  of  the  company  to  put  guards 

13  III.  585,  591;  111.  Cent.  R.  R.  Co.  over  ears  standing  idle  on  the  track, 

V.  Godfrey,  71  111.  500.  to  prevent  children  intruding  on  and 

'  Aurora  Branch  R.  R.  Co.  v.  Grimes,  being  injured  by  the  same:  lb.;    Chi- 

13  111.  585,  591;    Chicago,  B.  &  Q.  R.  cago,  Burlington  &  Quincy  R.  R.  Co. 

R.  Co.  V.  George,  19  111.  510;  Chicago,  v.  Stumps,  63  111.  409, 
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eelf  is  shown  to  have  been  greatly  more  negligent,  or,  in  the  lan- 
ffuage  of  some  jurists,  guilty  of  gross  negligence,  and  such  neg- 
ligence of  the  plaintiff  contributed  to  bring  about  the  injury, 
then  plaintiff  can  not  recover.' 

The  case  of  St.  Louis,  Alton  &  Terre  Haute  Kailroad  Com- 
pany V.  Todd,  above  cited,  was  reversed  by  the  Supreme  Court 
of  Illinois,  Walkeb,  C.  J.,  because  of  the  refusal  of  the  court 

,  below  to  give  the  following  instruction:  "  If  negligence  on  the 
part  of  the  plaintiff  has  been  proved  in  this  suit,  then  the  rail- 
road company  is  only  liable  for  gross  negligence,  which  implies 
willful  injury."  The  court  then  say:  "  Some  of  the  adjudged 
cases  go  to  the  length  of  holding,  that  whenever  the  plaintiff  has, 
by  his  negligence,  contributed  to  the  injury  complained  of,  he 
has  no  right  to  a  recovery.  But  the  rule  of  this  court  is,  that 
negligence  is  relative,  and  that  a  plaintiff,  although  guilty  of  neg- 
ligence which  may  have  contributed  to  the  injury,  may  hold  the 
defendant  liable,  if  he  has  been  guilty  of  a  higher  degree  of  neg- 
ligence, amounting  to  willful  injury.     The  fact  that  a  plaintiff  is 

-guilty  of  slight  negligence,  does  not  absolve  the  defendant  from 
the  use  of  care  and  all  reasonable  efforts  to  avoid  the  injury. 
The  negligence  of  the  plaintiff  does  not  license  the  defendant  to 
wantonly  or  willfully  destroy  plaintiff's  property.  Each  pai'y 
must  be  held, to  the  use  of  all  reasonable  efforts  to  avoid  the  in- 

-  jury,  and  the  jiegligence  of  one  party  does  not  absolve  the  other 
from  diligence  and  caution."  ' 

So,  on  the  other  hand,  although  the  plaintiff  be  guilty  of  ■ 
slight  negligence  which  may  have  contributed  to  the  bringing 
about  of  the  injury,  yet  if  the  defendant  be  guilty  of  gross  neg- 

> Chicago,  Burlington  &  Quincy  R.  128;  Foster*.  Chicago  &  Alton  R.  R. 
R.  Co.  V.  Dewey,  adm'r,  26  111.  255,  Co.,  84  111.  164,  16  Am.  Ry.  Rep.  452. 
253,  259;  St.  Louie,  Alton  &  Terre  In  the  last  cited  case  the  plaintiff  was 
.  Haute  R.  R.  Co.  v.  Todd,  36  111.  409,  a  switchman,  who  received  an  injury 
414:  Great  Western  R.  R.  Co.  v.  Bar  while  coupling  cars  from  the  Uiside  of 
worth  and  others,  39  111.  346;  Chicago  a  short  curve,  by  catching  his  foot  ba- 
ft Rock  leld.  R.  R.  Co.  i>.  McKean,  40  tween  the  main  rail  and  a  guard,  of 
III.  218;  Quinn,  adm'r,  v.  111.  Cent.  R.  which  he  had  knowledge;  and  the 
R.  Co.,  51  111.  495;  Chi.  &  N.  W.  R.  court  refused,  inasmuch  m  he  could 

^\''kr^'"'^'  ^^  "'•  ^^^'  ^^'""^  °°'  ^^'^^^^  "°der  the  facts,  to  reverse 

go  B.  &  Q.  R.  R.  Co,  V.  Lee,  60  III.  501 ;  the  judgment  for  erroneous  instruc- 

Indianapolis  &  St.  Louis  R.  R.  Co.  v.  tiona. 

Galbreath,  63  III.  436,  7  Am.  Ry.  Rep.  2  36  111.  414,  415. 
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ligence  which  likewise  contributes  to  the  cause  of  the  injury, 
then,  by  the  rule  of  negligence  as  establislied  in  the  courts  of 
Illinois,  the  plaintiff  can  recover.'  And  though  plaintiff  or  liis 
property  may  be  in  some  respect  out  of  place — as,  for  instance, 
if  his  stock  is  unauthorlzedly  upon  the  track  of  a  railroad — yet 
it  is  the  duty  bf  the  company  to  avoid  injury  of  it,  if  it  can  be 
done  by  ordinary  care,  and  without  injury  to  the  company  or 
the  public.''' 

In  the  case  of  The  Chicago,  Burlington  &  Qnincy  Eailroad 
Company  v.  Van  Patten,  64  Illinois,  510,  decided  in  1872,  the 
Supreme  Court  of  Illinois,  pages  516,  517,  Soott,  J.,  say:' 

"The  doctrine  of  comparative  negligence  of  the  parties  has 
been  recognized  in  this  state  certainly  since  the  decision  of  the 
case  of  the  Galena  &  Chicago  Union  R.  R.  Co.  v.  Jacobs,  20  111. 
478.  The  rule  adopted  in  some  of  the  earlier  cases  in  this  courtj 
that  the  party  injured  should  be  without  fault,  was  modified  by 
that  decision.  But  the  law  is  well  settled,  and  the  rule  has  not 
been  departed  from,  that  where  the  party  injured  is  alone  in 
fault,  and  the  injuries  the  result  of  his  own  negligence,  he  can 
not  recover:  Aurora  Branch  R.'R.  Co.  v.  Grimes,  13  111.  585; 
Dyer  v.  Talcott,  16  111.  300;  G.  &  C.  U.  R.  R.  Co.  v.  Fay,  16 
ui.  558. 

If  both  parties  are  equally  in  fault,  or  nearly  so,  the  rule  is 
the  same. 

'  St.  Louis,  Alton  &  Terre  Haute  R.  little  have  been  in  one  case  tolerated 

R.  Co.  V.  Todd,  36  111.  409;  Chicago  &  as  comparative  of  the  degrees  of  neg- 

Alton  R.  R..  Co.  V.  Hogarth,  38  111.  ligence  of  the  parties,   and  is  appro- 

870;  Chicago,  Burlington  &  Quincy  bated:  111.  Cent.  R.  R.  Co.  v.  Shultz, 

R.  R.  Co.  V.  Triplett,  38  111.  482;  Chi-  64  111.  172. 

cago,  B.  &  Q.  R.  R.  Co.  v.  Cauffman,  HW.  Cent.  R.  R.  Co.  v.  Baker,   47 

.38  111.  424;  Ohio.&  Miss.  R.  R.  Co.  v.  111.   295;   Pittsburg,   Fort  Wayne  & 

Shanpfelt,  47  111.  497,  499;  Pittsburg,  Chi.  Ry.  Co.  «.  Bumstead,  48  111.  221; 

Fort  Wayne  &  Chi.  Ry.  Co.  v.  Bum-  Chi.,  Burlingt,on  &  Quincy  R.  R.  Co. 

stead,  48  111.  221;  Chi.  &  N.  W.  Ry.  v.  Payne,   adm'r,  49   111.  499;  Chi., 

Co.  V.  Barrie,  55  111.  226;  Chi.,  Bur-  Bur.  &  Quincy  R.  R.  Co.  v.  Dunn,  12 

lington  &  Quincy  R.R.  Co.  v.  Dunn,  111.  451;    Chi.  &  N.  W.  Ry.  Co.  v. 

61  111.  385;  Indianapolis  &  St.  Louis  Harris,  54  111.  528;  Chi.,  Rook  Isld.  & 

R.  R.  Co.  V.  Stables,  62  III.  313;  Chi.  Pacific  R.  R.  Co.  v.  Dignan,  56  111. 

&  Alton  R.  R.  Co.  V.  Murray,  62  111.  4S7;  Chi.,  Bur.  &  Quincy  R.  R.  Co.  v. 

326;  Indianapolis   &  St.  Louis  R.  R.  Gregoiy,  58  111.  272;  C,  B.  &  Q.  R 

Co.  V.  Galbreath,  supra;  Chicago,  B.  R.  Co.  v.  Payne,  adm'r  of  Payne,  59 

&  Q.  R.  R.  Co.  V.  Van  Patten,  64  111.  111.  534. 
510.    And  the  terms  considerable  and 
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The  cases  in  this  court  that  establish  the  doctrine  of  compar- 
ative negligence,  hold  that  thare  must  be  negligence  on  the  part 
of  the  defendant,  and  no  want  of  ordinary  care  on  the  part  of 
the  plaintiff;  and  where  there  has  been  negligence  in  both  par- 
ties, still  the  plaintiff  may  recover,  where  his  negligence  is  slight, 
and  that  of  the  defendant  is  gross,  in  comparison  with  that  of 
the  plaintiff.  This  rule  has  been  extended  to  include  cases  where 
the  negligence  of  the  plaintiff  has  contributed,  in  some  degree, 
to  the  injury  complained  of  It  is  upon  the  principle  that,  al- 
though a  party  may  have  himself  been  guilty  of  negligence,  it 
does  not  authorize  another  to  recklessly  and  wantonly  destroy 
his  property,  or  commit  a  personal  injury.  0.  &  A.  K.  E.  Co. 
V.  Gretzner,  46  III.  75,  and  cases  cited." 

4.  Legal  negligence. — "When  there  is  no  conflict  of  evidence 
or  disputed  fact  for  a  jury  to  decide,  the  question  of  negligence 
tlien  becomes  a  matter  of  law  to  be  decided  by  the  court;  and 
this,  too,  although  it  involves  the  entire  right  of  action  in  the 
case;'  and  so  if  there  be  no  evidence  of  negligence,  nor  of  any 
facts  or  circumstances  from  which  it  may  be  fairly  inferred, 


'  Newkirk  ».  New  York  &  Harlem 
R.  R.  Co.,  38  N.  Y.  (11  Tiffany),  158; 
Harty  v.  Cent.  R.  R.  Co.  of  N.  J.,  42 
N.  Y.  468,  473;  Penn.  R.  R.  Co.  v. 
Ogier,  11  Casey  (35  Penn.  St.),  71; 
North  Penn.  R.  R.  Co.  v.  Heileman, 
49  Penn.  St.  60;  Catawissa  R.  R.  Co. 
V.  Armstrong,  2  P.  F.  Smith,  52 
Penn.  St.,  286;  Pittsburgh,  Fort 
"Wayne  &  Chi.  R.  R.  Co.  v.  Evans,  53 
Penn.  St.  250;  Pittsburg  &  Connells- 
ville  R.  R.  Co.  o.  McClurg,  56  Penn. 
St.  294;  aiassey  v.  The  Hestonville, 
Mantua  &  F.  P.  Ry.  Co.,  57  Penn.  St. 
172;  Penn.  Canal  Co.  v.  Bentley,  66 
Penn.  St.  30;  Pittsburg,  AUegh.  & 
Manchester  R.  W.  Co.  v.  Pearson  and 
wife,  72  Penn.  St.  169;  McKee  v.  Bid- 
well,  74  Penn.  St.  218;  Grows  v.  Maine 
Cent.  R.  R.  Co.,  67  Me.  100,  16  Am. 
Ry.  Rep.  326;  Maher  v.  Atlantic  & 
Pacific  R.  R.  Co.,  6i  Mo.  267,  17  Am. 
Ky.  Rep.  231 ;  Fletcher  v.  Same,  lb. 
481,   17  Am.   Ry.  Rep.   303;    Union 


Pacific  R.  W.  Co.  ».  Rollins,  5  Kansas, 
177;  Lane  and  others  v.  Old  Colony 
&  Fall  River  R.  R.  Co.,  14  Gray,  143; 
Gavett  V.  Manchester  &  Lawrence  R. 
R.  Co.,  16  Gray  (Mass.),  501;  Lang- 
hoff,  adnir.,  v.  Mil.  &  Prairie  du 
Chien  Ry.  Co.,  23  Wis.  43;  Same  v. 
Same,  19  Wis.  489;  Grand  Trunk  R. 
W.  Co.  V.  Nichol,  18  Mich.  (5  Jenni- 
son),  171;  Lake  Shore  &  Mich.  S.  R. 
R.  Co.  V.  Miller,  25  Mich.  (3  Post), 
274;  Kelly,  admr.,  v.  Hendrie,  26 
Mich.  (4  Post),  255;  Lewis  v.  The 
Bait.  &  0.  R.  R.  Co.,  38  Md.  588; 
McMahon  v.  N.  Cent.  Ry.  Co.,  39  Md. 
438;  Flemming  v.  Western  Pacific  R. 
R.  Co.,  49  Cal.  25-3,  7  Am.  Ry.  Rep. 
265;  Femandes  v.  Sacramento  City 
Ry".  Co.,  52  Cal.  45;  S.  C.  20  Am.  Ry. 
Rep.  101,  9  Id.  352;  Directors,  etc.,  of 
Metropolitan  Ry.  Co.  v.  Jackson,  Law 
Rep.,  3  App.  Cas.,  193,  15  Am.  Ry. 
Rep.  621. 
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then  the  court,  and  not  the  jury,  are  to  deeide.*  And  when 
such  question  is  deoided  in  a  court  of  last  resort,  on  such  a 
point  as  shows  there  was  no  cause  of  action  in  law,  and  as 
leaves  nothing  for  retrial  in  the  court  below,  the  court  may  not 
only  reverse  the  judgment  of  the  lower  court,  as  the  occasion 
may  require,  if  against  the  defendant,  but  may  dispose  of  the 
case  by  a  final  and  absolute  judgment  in  his  favor,  non  obstante 
veredicto? 

Recklessly  attempting  to  pass  over  the  railroad,  in  view  of 
and  before  two  closely  approaching  trains,  is  negligence,  and 
will  be  so  held  by  the  court."  And  so  it  is  for  the  company  to 
cut  a  train  in  two,  and  run  a  portion  thereof  through  the  public 
streets  with  no  one  on  it  to  look  out,  and  no  flagman  at  the 
crossings.*  It  is  legal  negligence,  and  should  be  so  ruled  by  the 
court,  for  one  to  attempt  to  pass  across  or  under  a  moving 
train;'  and  so  of  an  attempt  to  cross  the  platform  of  a  car  of  a 
standing  train ;  °  and  for  a  boy  to  be  sitting  on  a  trestle-work. 


1  Pittsburg  &  Connellsville  E.  R. 
Co.  ».  McClurg,  56  Penn.  St.  294; 
Penn.  R.  R.  Co.  v.  Barnett,  59  Penn. 
St.  259,  263;  Maher  ».  Atlantic  & 
Pacific  R.  R.  Co.,  64  Mo.  267,  17  A.m. 
Ry.  Rep.  231;  State,  for  use,  etc.,  ». 
Phila.,  Wilm.  &  Bait.  R.  R.  Co.,  47. 
Md.  76,  IS  Am.  Ry.  Rep.  253;  Steffen 
V.  Chicago  &  N.  W.  Ry.  Co.,  46  Wis. 
259,  21  Am.  Ry.  Rep.  385;  Daniel  v. 
Metropolitan  Ry.  Co.,  L.  R,  5  H. 
L.  45;  S.  C,  L.  R.  3  C.  P.  216,  591; 
Welfare  ».  London  &  B.  Ry.  Co.,  L. 
R.  4  Q.  B.  693;  Lewis  v.  London,  C. 
&  D.  Ry.  Co.,  L.  R.  9  Q.  B.  66;  Stub- 
ley  V.  London  &  N.  W.  Ry.  Co.,  L. 
R.  1  Exch.  13;  Dublin,  W.  &  W.  Ry. 
Co.  e.  Slattery,  L.  R.  3  App.  Cas. 
1155;  Slattery  ».  Dublin,  W.  &  W.  ^ 
Ry.  Co.,  Irish  Rep.  8  C.  L.  531,  and 
10  U.  256. 

^Harty  ».  Cent.  R.  R.  Co.  of  N. 
Jersey,  42  N.  Y.  468,  473,  481,  482. 

'Langhoff,  admr.,  v.  Mil.  &  Prairie 
du  Chien  Ry.  Co.,  19  Wis.  489; 
Same  v.  Same,  23  Wis,  43;'Gerety  v. 
Phila.,  Wilm.  &  Bait,  R.  R.  Co.,  81 


Penn.  St.  274,  16  Am.  Ry.  Rep.  164; 
Grows  v.  Maine  Cent.  R.  R.  Co., 
SM^ra;  Brown  v.  Milwaukee  &  St. 
Paul  Ry.  Co.,  22  Minn.  165,  19  Am. 
Ry.  Rep.  298. 

*  Butler,  admx.,  ®.  Mil.  &  St.  Paul 
Ey.  Co.,  28  Wis.  487;  Brown  v-.  N. 
Y.  bent.  R.  R.  Co.,  32  N.  Y.  597; 
French  v.  Taunton  Branch  R.  R.  Co., 
116  Mass.  587;  Ills.  Cent.  R.  R.  Co. ». 
Baches,  55  111.  379;  Chi.  &  N.  W. 
Ry.  Co.  «.  Taylor,  69  111.  461.  See 
JeiFrey  ».  Keokuk  &  Des  Moines  R. 
R.  Co.,  51  la.  439. 

5  MoMahon  ».  N.  Cent.  Ry.  Co., 
39  Md.  438.  And  so  to  attempt  to 
get  on  a  train  while  in  motion :  Har- 
vey V.  Eastern  R.  R.  Co.,  116  Mass. 
269,  7  Am.  Ry.  Rep.  463. 

« Lewis  V.  The  Bait.  &  0.  R.  R. 
Co.,  88  Md.  588;  McMahon  v.  North- 
ern Cent.  Ry.  Co.,  39-  Md.  438; 
Memphis  &  Charleston  R.  R.  Co.  ». 
Copeland,  61  Ala.  376;  Stillson  ». 
Hannibal  &  St.  Jos.  R.  R.  Co.,  67  Mo. 
671. 
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Tinder  one  of  a  train  of  freight  cars,  whereby  he  is  run  over  and 
killed.' 

But  there  may  be  cases  in  which  there  is  no  conflict  or  doubt 
as  to  the  facts,  but  yet  such  a  necessity  of  drawing  inferences,  or 
conclusions  of  fact,  from  the  facts  proven,  as  nevertheless  render 
it  proper  to  submit  the  matter  to  the  determination  of  a  jury.^ 
And  if  there  is  but  slight  evidence  of  negligence  to  charge 
the  defendant,  it  should  go  to  the  jury.'  But  where  the  material 
facts,  when  found,  adniit  of  no  rational  inference  but  that  of 
negligence,  then  the  question  of  negligence  becomes  a  matter 
of  law  merely.* 

It  is  held  by  some  writers  that  it  is  not  negligence  to  place 
one's  self  in  a  condition  or  place  where  injury  may  come,  and 
yet  can  only  come  by  the  negligence  of  another;  that  is,  that 
one  may  suppose,  and  act  upon  that  supposition,  that  others  will 
conform  to  the  relative  duties  of  life,  and  must  do  so  at  their 
peril,  whilst  he  need  only  rely  for  his  own  safety  upon  such  con- 
formity and  care  of  otiiers,  taking  no  care  himself  as  to  injury 
possible  to  result  to  him  from  the  want  in  others  of  such  care 
and  conformity;  and  the  following  authorities,  with  others,  are 
relied  on  in  support  of  these  principles.'     So  far  as  these  and 

iQstertag  v.    Pacific  R.  E.  Co.,  64  Rep,  177;  Craig  v.  N.  T.,  N.  H.  &  H. 

Mo.  421,  17  Am.  Ry.  Rep.  257.  R.  R.  Co.,  118  Mass.  431. 

2McKee«).  BidweIl,74Pemi.St.218;  *Cleveland,  Colambus  &  Cincinnati 

rernandesv.  Sacramento  City  Ry.  Co.,  R.  R.  Co.  v.  Crawford,  24  Ohio  St. 

52  Cal.  45;   S.  C.  9  Am.  Ry.  Rep.  352,  631,  7  Am.  Ry.  Rep.  172;  Marietta  & 

20  Id.  101;  Hackford  v.  N.T.Cent.  &  Cin.  R.  R.  Co.  v.  Picksley,  Id.  654- 

H.  R.  R.  R.  Co.,  53  N.  Y.  654;  S.  C.  43  Penn.  Ry.  Co.  v.  Rathgeb,  32  Id.  m'; 

How.  Pr.  222;  Belton  r.  Baxter,  58  N.  Sioux  City  &  Pac.  R.  R.  Co.  v.  Stout,  17 

Y.  411;  S.  C.  54  N.  Y.  245;  Massoth  v.  Wall.  657;    Lewis  v.  Bait.  &  Ohio  R. 

Del.  &  Hudson  Canal  Co.,  64  N.  Y.  R.  Co.,  38  Md.  588;  Goldstein  v.  Chi., 

524;  Phila.  &  Reading  R.  R.  Co.  v.  Milw.  &  St.  P.  Ry.  Co.,  46  Wis.  404. 

KiUips,  88  Penn.  St.  405;  Bait.  &  Ohio  ^Newson  v.  New  York  Cent.  R.  H. 

R.  R.  Co.  V.  Whitacre,  35  Ohio  St.  Co.,  29  N.  Y.  383,  891;  Beisiegel  v. 

627;  Same  v.  Whittaker,  24  Id.  642;  New  York  Cent.  R.  R  Co    34  N  Y 
CaiTington  «.  Pioklin,  32  Gratt.  670;  *  622;   Ernst  v.  The  Hudson  River  R 

Hawker  v.  Bait.  &  Ohio  R.  R.  Co.,  15  R.  Co.,  35  N.  Y.  9,  35;  Reeves  v.  The 

W.Va.  628^Solen«.  Va.  &TruckeeR.  Delaware,    L.   &  W.  R.  R.   Co.,   30 

E.  Co.,  13  Nev.  145;  Kans.  Pac.  Ry.  Penn.  St.  454;  Phila.  &  Trenton  R 

Co.  V.  Twombly,  3  Col.  125.  R.  Co.  v.  Hagan,  47  Penn.  St.  244- 

» Henry  v.  Southern  Pacific  R.  R.  Cleveland,  Columbus  &  Cincinnati  r' 

Co.,  50  Cal.  176,  12  Am.  Ry.  Rep.  R.  Co.  v.  Crawford,  24  Ohio  St.  631, 

168;  Cook  V.  Hannibal  &  St.  Joseph  7  Am.  Ry.  Rep    172 
R.  R.  Co.,  63  Mo.  397,  20  Am.  Ry. 
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similar  decisions  may  bear  ont  the  principle  tlius  asserted,  we 
are  constrained  to  regard  them  as  an  innovation  upon  the  trne 
doctrine  of  the  law.  But  some  of  them  at  least  are  not  in  point, 
and  therefore,  though  good  enough  authority  where  applicable, 
do  not  apply  to  this  question  in  purely  a  legal  point  of  view. 
The  case  of  Newson  v.  The  New  York  Cent.  R  R  Co.  turned 
upon  an  implied  contract  of  assurance  of  the  safety  of  the  injured 
party  on  the  part  of  the  railroad  company.  The  facts  of  that 
case  show  that  the  injured  party  was  unloading  gravel  from  one 
of  its  cars  into  his  wagon  at  a  place  on  the  company's  track 
where  he  was  directed  by  the  company  so  to  do,  and  at  that  par- 
ticular time,  and  was  there  run  into  by  an  engine  of  the  com- 
pany whilst  so  engaged.  The  court  held  that  it  was  impliedly 
to  be  understood  that  he  would  not  be  in  any  such  manner  en- 
dangered whilst  performing  that  duty,  and  that  he  had  a  right 
so  to  presume,  and  to  rely  on  that  presumption  for  safety,  he 
being  placed  there  by  the  company  itself.  So  it  is  not  a  case  in 
point  with  the  question  in  hand.  The  one  rests  on  the  ordinary 
legal  duty,  the  other  rests  on  a  duly  implied,  as  growing  out  of 
a  special  contract  or  undertaking  between  the  parties;  so  that 
the  language  of  that  decision,  that  "the  law  will  never  hold  it 
imprudent  in  any  one  to  act  upon  the  presumption  that  another, 
in  his  conduct,  will  act  in  accordance  with  the  rights  and  duties 
of  both,"  is  to  be  taken  and  applied  in  a  limited  sense,  as  in  ref-  n 
erence  to  that  particular  case,  and  not  as  applicable  generally  to 
questions  of  mere  relative  rights  and  duties  existing  in  law. 
To  have  been  thus  engaged  on  the  track  of  the  company  of 
his  own  mere  act  and  will,  would  undoubtedly  have  amounted  to 
legal  negligence;  but  to  be  there,  and  so  engaged,  by  the  direction 
of  the  company,  would  not  amount  to  negligenceof  any  kind,  or 
at  all;  for  he  was  impliedly  under  its  protection  and  care  for  the 
time  being,  and  had  a  right  to  so  presume,  as  the  company  had 
full  control  over  its  engines  and  the  track. 

In  Eeeves  v.  The  Del.,  L.  &  W.  R  R  Co.,  30  Penn.  St.  454, 
another  one  of  the  cases  relied  on  for  this  doctrine  of  immunity, 
the  question  of  negligence  was  referred  to  the  jury  for  their 
decision  under  all  the  circumstances. 

To  our  mind,  this  doctripe  of  immunity  entirely  ignores  the 
principles  of  the  law  as  heretofore  administered  in  relation  to 
contributory  negligence,  except  in  cases  where  the  conduct  of 
67 
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tlie  injured  party  may  be  such  as  to  necessarily  result  in  his 
injuryj  although  the  other  party  not  only  conform  to  the  law, 
but  do  so  in  such  a  manner  as  not  to  be  guilty  of  any  negligence 
or  want  of  care  at  all.  It  even  goes  further  than  the  mild  doc- 
trine of  comparative  negligence;  it  assumes  immunity  for  one 
party,  and  makes  the  other  responsible  for  the  negligence  of  both, 
and  that,  too,  even  though  the  injured  party  be  the  more  negli- 
gent of  the  two.  It  does  not  even  measure  or  weigh  the  relative 
culpability  of  the  parties,  but  allows  the  plaintiif  to  recover  on 
the  allegation,  if  true,  that  he  would  not  have  been  injured  if  de- 
fendant had  not  been  negligent,  notwithstanding  the  gross  neg- 
ligence of  himself.  True,  I  slept  upon  your  track,  but  would 
have  awoke  and  got  out  of  the  way  before  the  train  arrived,  if 
you  had  not  altered  your  time  card,  or  had  not  run  faster  than 
the  time  thereby,  or  by  law,  allowed;  or  I  walked  on  it,  or 
alongside  of  it,  near  enough  to  be  struck;  or  ventured  upon  a 
highly  elevated  bridge,  and  was  there  struck  by  your  train,  but 
would  not  have  been  but  for  your  accelerated  speed.  If  the 
injured  party  may  rely  on,  and  act  on,  the  supposition  of  care 
and  legal  compliance  of  the  other  party  in  one  case,  he  may  do 
BO  in  all  cases,  for  the  operation  of  legal  principles  must  be 
uniform,  and  thus  there  will  be  no  obstacle  to  his  recovery  for 
an  injury  in  any  case,  except  where  he  wantonly  subjects  him- 
Eelf  thereto. 

In  Maginnis  v.  The  New  York  Central  &  Hudson  River  Rail- 
road Company,  the  New  York  Court  of  Appeals  entirely  ignored 
this  doctrine,  in  effect,  and  held  that  going  upon  a  railroad  track 
with  knowledge  that  a  train  is  approaching  thereon,  but  under 
the  supposition  that  the  rate  of  speed  with  which  it  is  running 
will  not  be  increased,  and  that  therefore  crossing  can  be  effected 
with  safety,  is  negligence,  and  that  a  party  thus  venturing  can  not 
recover  if  injured  thereon,  although  the  company  itself  be  guilty 
of  negligence  in  running  the  train  backward  in  the  night  time, 
withoiit  any  light  or  signal,  or  other  warning,  and  although  it 
be  in  the  street  where  teams  are  accustomed  to  pass,  and  the 
speed  of  such  backing  train  be  suddenly  accelerated  after  the 
train  has  so  nearly  stopped  that  to  one  in  its  rear  its  motion  is 
scarcely  perceptible.' 

>  Maginnis,  admr.,   v.   New   York      N.  Y.  21.5,  223.    The  question  as  to 
Cent.  &  Hudson  River  R.  R.  Co.,  52      whether  it  is  negligenee  in  a  flagman 
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In  Indiana,  a  failure  to  give  signals  »t  railroad  crossings  of 
public  highways,  there  being  no  statute  requiring  the  same,  is 
not  negligence  per  se.  To  make  such  omission  negligence, 
there  must  be  some  difficulty  in  the  way  of  hearing  and  seeing 
an  approaching  train  at  a  crossing;'  for  it  is  the  duty  of  a  person 
crossing,  or  approaching  a  railroad  to  cross,  to  use  ordinary  care 
to  avoid  injury,  and  for  that  purpose  to  avail  himself  of  all  the 
ordinary  means  within  his  control,  among  which  are  the  senses 
of  seeing  and  hearing.  If  he  fail  to  do  so  he  must  take  the  con- 
sequences.''   And  this  rule  is  general. 

The  case  cited  here  from  42  New  York,  of  Harty  v.  The  Cen- 
tral Railroad  Company  of  New  Jersey,  was  for  a  personal  injury 
received  whilst  walking  upon  the  track  of  the  railroad  in  a  public 
street,  and  one  in  which  the  Court  of  Appeals  assume  (in  their 
opinion)  that  the  injured  party  was  lawfully  upon  the  track  at 
the  time  of  the  accident;  but  was  not  there  from  any  necessity. 
The  court,  Eael,  Chief  Justice,  say :  "  It  was  not  necessary  for 
him  to  go  upon  the  north  track  to  avoid  collision  with  the  east- 
ward bound  train.  He  could  have  gone  between  the  tracks. 
Instead  of  doing  this,  he  needlessly  and  thoughtlessly  went 
upon  the  north  track  with  his  .back  toward  the  coming  train. 
When  he  was  upon  the  railroad  track,  he  knew  he  was  in  a  place 
of  danger,  and  that  he  might  be  killed;  and  hence  it  was  his 
duty  to  use  his  eyes  and  ears,  and  to  take  at  least  ordinary  pre- 
cautions to  save  his  life.  Not  having  done  this,  I  believe  it  is 
now  w^ll  settled  that  no  damages  can  be  recovered  on  account  of 
his  death."  "  Judgment  affirmed,  and  judgment  absolute  for 
the  defendant.'" 

Sleeping  upon  the  track  of  a  railroad  is  negligence  per  se.* 

in  the  employ  of  the  railroad  company  '  Bellefontaine  Ry.  Co.  v.  Hunter's 

tobe  upon  the  track  at  the  crossing,  is  admr.,  33  Ind.  335;  North  Penn.  R. 

one  of  fact,  and  should  go  to  the  jury:  R.  v.  Heileman,  49  Penn.  St.  60;  Chi- 

Sammon  v.  New  York  &  Harlem  R.  R.  cago  &  Alton  R.  R.  Co.  v.  Grelzner, 

Co.,  62  N.  Y.  251,  12  Am.  Ry.  Rep.  46  111.  74;  Cleveland,  Columbus,  Cin- 

150.  ■  But  see  Steele  v.  Cent.   R.  R.  cinnati    &   Indianapolis    Ry.   Co.    v. 

Co.,  43  la.  .109.  ElUott,  28  Ohio  St.  340,  14  Am.  Ry. 

'  Bellefontaine  Ry.  Co.  v.  Hunter's  Rep.  123. 

admr.,  33  Ind.  335.    Otherwise,  how-  =42  N.  Y.  473. 

ever,    when     required    biy    statute:  *Richardson  v.  The  Wilmington  & 

Fletcher  v.  AtlanHc  &  Pacific  R.  R.  Manchester  R.  R.  Co.,  8  Rich.  Law, 

Co,,  64  Mo.  484, 17  Am,  Ry.  Rep.  803.  120.  , 
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If  a  slave  be  guilty  of  such  negligence,  by  sleeping  on  a  rail- 
road track,  and  be  there  killed  by  a  train,  hia  negligence  in  that 
respect  is  attributable  to  his  master  in  a  suit  by  the  latter 
against  the  company  fordamages for  the  loss  of  the  slave;  and  such 
negligence  being  contributory,  the  master  can  not  recover;  and 
80  if  the  result  as  to  the  killing  is  from  the  combined  negh'gence 
of  the  person  killed  and  the  company.' 

It  is  not  negligence  per  se  for  a  railroad  company  to  permit 
dry  grass  and  weeds  to  accumulate  upon  its  right  of  way.  The 
presence  of  such  there  does  not  create  a  legal  presumption  of 
negligence.  That  such  accumulations  may  be  facts,  when 
proven,  from  which  negligence  may  be  inferred,  is  true  under  cer- 
tain circumstances;  but  they  are  not  evidence  of  negligence  ^er 
se?  The  true  rule  in  reference  to  the  relative  duties  of  railroad ' 
companies  and  landholders,  as  to  such  accumulations,  is  that  each 
is  bound  to  the  sam^e  degree  of  care  and  diligence  to  avoid  in- 
jury. If  the  company  provide  the  best  known  means  of  pre- 
ventin'g  the  escape  of  fire,  and  the  landholder  suffers  such  ac- 
cumnlations  on  his  premises,  and  is  injured  by  the  escape  of  fire, 
then  although  like  accumulations  on  the  right  of  way  are  per- 
mitted by  the  company,  and  fire  escape,  whether  on  the  right  of 
way,  or  on  the  field  of  the  owner,  "  we  can  not  see  (say  the  Su- 
preme Court  of  Illinois)  that  the  company  should  be  held  liable 
for  negligence." '  In  this  case  the  court  .disregard  the  ruling  in 
Bass  V.  Chicago,  Burlington  &  Quincy  K.  R.  Co.,  28  111.  9,  in 
reference  to  the  duty  of  railroad  companies  to  prevent  the 
growth  of  weeds  and  grass  on  their  right  of  way  grounds. 

>  Richardson  v.  The  Wilmington  &  407;  Ohio  &  Miss.  R.  R.  Co.  v.  Shane- 
Manchester  R.  R.  Co.,  8  Rich.  L.  120;  felt,  47  111.  497,  500;  Ohio  &  Miss. 
Felder  n.  The  Louisville,  Cin.  &  Ry.  Co.  ».  Porter,  92  111.  437;  Toledo, 
Charleston  R.  R.  Co.,  2  McMullan  Wabash  &  Western  Ry.  Co.  v.  Wand, 
(South  Car.),  403;  Hei-ring  ».  The  48  Ind.  476;  Pittsburgh,  Cin.  &  St. 
Wilmington  &  Raleigh  R.  R.  Co.,  10  Louis  R.  R.  Co.  ».  Nelson,  51  Ind. 
Ired.  402.  It  is  thus  seen  that  the  150;  Henry  ».  Southern  Pac.  R.'  R. 
rule  of  contributive  negligence  obtains  Co.,  50  Cal.  176;  Perry  ».  Same,  W. 
in  South  Carolina;  and  we  may  here  578;  Snyder  ».  P.,  C.  &  St.  L.  Ry. 
also  add,  that  so  does  the  common  Co.,  11  W.  Va.  14;  Troxler  v.  Rich- 
law  rule  of  non-liability  of  the  em-  mond  &  Danville  R.  R.  Co.,  74  N.  Car. 
ployer  for  injuries  to  aa  employe  from  377;  Smith  v.  London  &  S.  W.  Ry. 
the  negligence  of  a  co-employe:  Mur-  Co.,  L.  R.  6  C.  P.  14;  S.  C,  6  U.  98 
ray  v.  South  Car.  R.  R.  Co.,  1  Mc-  'Ohio  &  Miss.  R.  R.  Co.  v.  Shane- 
Mullan,  385.  felt,  47  111.  497,  502;  111.  Cent.  R.  R. 
_  '  HI.  Cent.  R.  R.  Co.  ».  Mills,  42  111.  Co.  v.  Frazier,  47  lU.  505.            -      . 
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It  is  negligence  per  se,  of  so  gross  a  character,  for  a  person, 
while  intoxicated,  to  place  himself,  about  dark,  or  in  the  dusk  of 
the  evening,  on  a  railroad  track  in  a  public  street,  where  trains 
are  passing  and  repassing,  and  there  remain  until  run  over  and 
killed  by  a  passing  train,  that  no  recovery  can  be  had  in  an  ac- 
tion therefor,  unless  the  railroad  company's  agents  or  servants 
willfully  run  over  the  deceased  and  cause  his  death,  or  are  guilty 
of  negligence  in  that  i-espect  so  gross  as  in  law  to  amount  to  a 
willful  neglect  of  duty/  And  so  it  is  negligence  j)er  se,  and  that, 
too,  of  so  gross  a  character,  for  a  person  to  make  a  foot  path  of  a 
railroad,  and  use  the  same  to  walk  along  on,  at  a  place  not  in  or 
across  a  public  highway,  or  a  place  open  to  the  public,  that  if 
injured  thereon,  unless  by  an  act  of  still  grosser  negligence  on  the 
part  of  the  railroad  company,  he  can  not  recover.*  Such  is  the 
ruling  in  Illinois,  where  the  doctrine  of  comparative  negligence 
prevails;  and  applied  where  the  rule  of  contributive  negligence 
is  acted  on,  it  will  prevent  a  recovery  by  plaintiff  at  all.' 

It  is  negligence,  and  should  be  so  ruled  by  the  court,  without 
any  reference  to  the  jury,  for  a  person  to  attempt  to  cross  a  rail- 
road in  a  v^ehicle  without  stopping  to  look  and  to  listen  for  trains 
— if  there  be  no  conflict  in  the  evidence  as  to  the  fact  thereof. 
Nor  does  it  matter  that  there  are  obstacles  in  the  way  of  seeing 
along  the  road;  this  is  onh'  a  reason  for  greater  precaution;  and 
therefore  it  increases  the  obligation  of  the  traveler,,  not  only  to 
use  other  necessary  means  of  caution,  but  to  make  still  greater 
efibrts  to  see  and  hear,  if  any  trains  are  likely  to  approach,  so  as 

'  111.  Cent.  R.  E.  Co.  v.  HutcMnson,  Hankerson  ».  South  Western  R.  R. 

admx.,  47  111.  408,   410,  413.     See  Co.,  69  Ga.  593,  18  Am.  Ry.  Rep.  458. 
also  Chicago  City  Ry.  Co.  v.  Lewis,  5         '  Illinois  Cent.  R.  R.  Co.  ».  Baches, 

Bradw.  (111.),  242;  Healy  r.  City  of  55  111.   879;    Lake    Shore    &    Mich. 

New  York,  3  Hun,  708;  Davis  v.  Ore-  Southern  R.  R.  Co.  v.  Hart,   87  Id. 

gon  &  Cal.  R.  R.  Co.,  8  Oreg.  172;  629,  19  Am.  Ry.  Rep.  249;  Cogswell 

Cramer  v.  City  of  Burlington,  42  la.  -o.  Oregon  &  Cal.  R.  R.  Co.,  6  Oreg. 

315;  Marquette,  Houghton  &  Ontona-  417;  O'Donnell  v.  Mo.  Pac.  R.  R.  Co., 

gon  R.  R.  Co.  V.  Handford,  39  Mich.  7  Mo.   App.    190;  Lang  v.   Holiday 

537;  Southwestern  R.  R.  Co.  v.  Hank-  Creek  R.  R.  Co.,  42    la.    677;  Rich- 

erson,  61  Ga.  114.    But  in  such  case,  mond  &  D.'  R.  R.  Co.  v.  Anderson,  31 

if  the  law  has  established  a  general  Gratt.  812. 

presumption  of  negligence  on  the  part  '       '  Donaldson    v.  Milwaukee  &    St. 

of  the  company,  the  plaintiff  should  Paul  Ry.  Co.,  21  Minn.  293,  20  Am. 

not  be  non-suited  unless  the  evidence  Ry.  Rep.  16. 
clearly    rebuts     siich     presumption: 
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to  ascertain  with  certainty  the  state  of  the  road  as  to  passing 
or  approaching  trains.' 

In  the  case  of  the  Pennsylvania  Kailroad  Company  v.  Beale, 
the  Supreme  Court  of  Pennsylvania  lay  down  the  law  of  this 
subject  in  the  following  terms:  « Indeed,  the  duty  of  stop- 
ping is  more  manifest  when  an  approaching  train  can  not  be 
seen  or  heard  than  where  it  can.  If  the  view  of  a  track  is  unob- 
structed, and  no  train  is  near  or  heard  approaching,  it  might,  per- 
haps, be  asked,  why  stop?  In  such  a  case  there  is  no  danger  of 
collision— none  takes  place— and  the  sooner  the  traveler  is 
across  the  track  the  better.  But  the  fact  of  collision  shows  the 
necessity  there  was  of  stopping;  and  therefore  in  every  case  of 
collision  the  rule  must  be  an  unbending  one.  If  the  traveler 
can  not  see  the  track  by  looking  out,  whether  from  fog  or  other 
cause,  he  should  get  out,  and  if  necessary  lead  his  horse  and  wag- 
on. A  prudent  and  careful  man  would  always  do  this  at  such  a 
place.  In  the  Hanover  Kailroad  Company  v.  Coyle,  5  P.  F. 
Smith,  396,  the  plaintiif,  a  pedlar,  in  the  depth  of  winter,  was 
driving  inside  of  his  covered  wagon,  with  his  head  muffled  up 
in  a  thick  overcoat,  and  it  appeared  that  a  traveler  passing  in 
the  direction  he  was  going  could  not  see  up  and  down  the  track 
until  within  sixteen  feet  of  it.  Yet  these  circumstances  were  not 
allowed  to  form  any  excuse  for  his  negligence  in  omitting  to 
stop.  Ther.e  never  was  a  more  important  principle  settled  than 
that  the  fact  of  the  failure  to  stop  immediately  before  crossing  a 
railroad  track,  is  not  merely  evidence  of  negligence  for  the  jury, 
but  negligence  j}er  se,  and  a  question  for  the  court."  "  Citing 
North  Penn.  R.  E.  Co.  v.  Heileman,  supra. 

So,  likewise,  when,  without  a  conflict  of  testimony  in  that  par- 
ticular, there  is  such  an  obvious  disregard  of  duty  and  safety  as 
amounts  to  misconduct,  the  court  may  declare  it  to  be  negligence 
as  matter  of  law.'  And  when  the  standard  of  duty  and  care  is 
fixed  and  defined  by  law,  and  is  the  same  under  all  circumstances, 

'North  Penn.  R.  R.  Co.  v.  Heile-  ».  TheHestonville.M.  &F.  P.  Ry.Co., 

man,  49  Penn.  St.   (13  Wright),  60;  57  Penn.  St.   172;  Penn  Canal  Co.  v. 

Hanover  R.  R.  Co.  ».  Coyle,  55  Penn.  Bentley,  66  Penn.  St.  30;  West  Ches- 

St  896;    Penn.  R.  R.  Co.  v.  Beale,  73  ter  &  Philadelphia  R.  R.  Co.  v.  Mc- 

Penn.  St.  504.  Blwee,  67  Penn.  St.  811,   815;  Per- 

2  73  Penn.  St.  509,  510.  nandes  v.  Sacramento  City  Ry.   Co., 

'  Pittsburg  &  Connellsville  R.  R.  Co.  52  Cal.  45,  20  Am.  Ry.  Rep.  101. 
«.  McClurg,  56  Penn.  St.  294;  Glaasey 
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it8  omission  is  negligence,  and  may  be  so  declared  by  the  court.' 
The  turning  of  a  blind  animal  on  to  the  common  by  its  owner, 
in  near  proximity  to  a  railroad,  is  such  ^n  act  of  negligence  as  to 
raise  the  inference  of  an  intention  to  have  it  killed,  and  will  pre- 
vent a  recovery,  if  it  be  killed  by  the  train." 

To  unconsciously  or  inattentively  suffer  one's  elbow  to  slip  out 
of  a  car  window  beyond  the  sill,  is  negligence  in  itself,  unless 
such  person  be  under  no  obligation  to  care  for  himself;'  and  so, 
in  leaving  the  cars,  of  getting  off  on  the  wrong  side,  in  the  way 
of  trains,  instead  of  getting  off  on  the  platform.*  In  such  cases 
it  becomes  the  duty  of  the  court  so  to  charge  it.^  And  so  in 
cases  clearly  involving  negligence,  arising  from  an  obvious  disre- 
gard of  duty  and  safety,  it  becomes  the  duty  of  the  court  to  de- 
termine it  as  a  question  of  law."  And  so  when  the  inference 
from  the  facts,  they  being  undisputed,  is  necessarily  that  there 
is  negligence,  the  court  should  determine  the  question  of  negli- 


'  Pittsburg  &  Connellsville  R.  R.  Co. 
V.  McClurg,  56  Penn.  St.  294;  Glassey 
V.  The  Hestonville,  M.  &  F.  P.  R.  W. 
Co.,  57  Penn.  St.  172;  Penn.  Canal 
Co.  V.  Bentley,  66  Penn.  St.  30;  West 
Chester  &  Phila.  R.  R.  Co.  v.  McEl- 
wee,  67  Penn.  St.  311,  315;  Texas  & 
Pacific  Ry.  Co.  v.  Murphy,  46  Tex. 
356,  13  Am.  Ry.  Rep.  319;  Louisville 
&  Nashville  R.  R.  Co.  ».  Connor,  9 
Heisk.  19,  19  Am.  Ry.  Rep.  368. 

2  Knight  V.  Toledo  &  Wabash  Ry. 
Co.,  24  Ind.  402.  And  so  as  to  leav- 
ing a  team  unhitched  in  close  prox- 
imity to  the  railroad:  Deville  v. 
Southern  Pacific  R.  R.  Co.,  50  Cal. 
383,  12  Am.  Ry.  Rep.  180;  and  if  the 
owner  runs  upon  the  track  to  catch 
them,  and  is  himself  injured,  he  can 
not  recover:  Ibid.  But  see  contra, 
Wasmer  v.  Delaware,  Lackawanna  & 
Western  R.  R.  Co.,  80  N.  Y.  212;  S. 
C,  1  Am.  &  Eng.  R.  R.  Cas.  122,  in 
which  it  was  held  that  such  negli- 


gence would  not  defeat  a  recovery  un- 
less it  was  proximate. 

8  Pittsburg  &  Connellsville  R.  R. 
Co.  V.  McClurg,  56  Penn.  St.  294.  But 
see  Miller  D.  St.  Louis  R.  R.  Co*,  5 
Mo.  App.  471. 

*Penn.  R.  R.  Co.  v.  Zebe  and  wife, 
9  Casey  (33  Penn.  St.),  318;  Pittsburg 
&  Connellsville  R.  R.  Co.  v.  McClurg, 
56  Penn.  St.  294,  297. 

6  Pittsburg  &  Connellsville  R.  R. 
Co.  V.  McClurg,  56  Penn.  St.  294, 
297;  Penn.  R.  R.  Co.  v.  Zebe  and 
wife,  9  Casey  (33  Penn.  St.),  318. 

«Penn.  R.  R.  Co.  v.  Ogier,  11  Casey 
(35  Penn.  St.),  71;  Catawissa  R.  R. 
Co.  V.  Armstrong,  2  P.  F.  Smith  (52 
Penn.  St.),  282;  Pitt«burg  &  Connells- 
ville R.  R.  Co.  ».  McClurg,  56  Penn. 
St.  294,  297;  Grlassey  v.  Hestonville, 
M.  &  F.  P.  R.  W.  Co.,  57  Penn.  St. 
172;  Femandes  v.  Sacramento  City 
Ry.  Co.,  52  Cal.  45;  S.  C.  9  Am.  Ry. 
Rep.  352,  20  Id.  101. 
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gence  as  matter  of  law.'     Such,  too,  is  the  rule  in  Massachusetts.' 

So,  for  a  person  to  walk  along  upon  the  track  of  a  railroad, 
without  exercising  ordinary  care  in  looking  out  for  trains,  is 
neeliffence  in  law,  and  if  injured,  he  can  not  recover  unless 
the  injury  be  wantonly  inflicted. 

Negligence  is  not  imputable  to  a  railroad  company  from  leav- 
ing its  cars  unguarded  in  the  streets  of  a  city,  whereby  children 
tampering  with  the  brakes  are  injured  by  the  cars  running  down 
a  grade.* 

But  in  Illinois. the  ruling  is  to  the  contrary,  under  the  doc- 
trine of  comparative  negligence.  In  a  case  there  where  an  arm, 
being  partially  exposed  at  the  car  window,  was  struck  against  a 
freight  car,  which  stood  so  as  to  be  within  a  few  inches  of  the 
passenger  car,  and  was  broken,  the  finding  below  was  for  plaint- 
iff, and  the  supreme  court  sustained  the  judgment,  upon  the 
principle,  as  alleged,  that  the  negligence  of  the  plaintiff  in  ex- 
posing his  arm  was  slight  as  compared  with  that  of  the  railroad 
company,  which  was  gross  in  permitting  a  freight  train  to  stand 
so  near  the  passenger  train  as  to  produce  the  injury.* 

In  the  case  here  cited  from  51  Illinois,  the  court,  Walkee,  J., 
lay  down  the  oft  repeated  rule  of  that  state  in  t!ie  following 
terras:  "We  suppose  it  to  be  a  clear  and  undeniable  duty  of  a 
railway  company  to  keep  its  track  clear  of  such  obstructions; 
and  a  failure  to  do  so  is  gross  negligence.  With  such  objects  so 
nearly  in  contact  with  cars  running  at  a  high  rate  of  speed,  life 
must  necessarily  be  greatly  endangered;  and  when  such  negli- 
gence as  appellee  may  have  been  guilty  of,  is  compared  with 
the  negligence  of  permitting  a  freight  train  to  stand  so  near  the 
track  of  a  passenger  train  as  to  produce  the  irfjury  which  did 
occur,  the  former  is  slight  and  the  latter  gross.  And  it  has  long 
been  the  settled  law  of  this  court,  in  such  cases,  to  compare  the 

'Pittsburg    &    Connellsville  R.  R.  Allen,  207.     And    so    recognized   in 
Co.   V.  McCIurg,   56  Penn.    St.  294,  Pittsburg  &  Connellsville  R.  R.  Co.  v. 
297;    Cleveland,   Columbus    &    Cin-  McClurg,  56  Penn.  St.  294,  298. 
cinnati    R.   R.   Co.  ».   Crawford,  24  'Carlin  u.  Chi.,  Rock    Island  &  Pa- 
Ohio  St.  631,  7  Am.   Ry.   Rep.   172;  ciflc  R.  R.  Co.,  37  Iowa,  316. 
Penn.  Co.   v.    Rathgeb,  32    Id.    66;  *  Central  Branch  Union  Pac.  R.  R. 
Thurber   v.    Harlem  B.,  M.  &  F.  R.  Co.  v.  Henigh,  23  Kan.  347. 
R.  Co.,  60  N.  Y.  331.  ^  Chicago  &  Alton  R.  R.  Co.  v.  Pon- 

2  Todd  V.   The  Old  Colony*  Fall  drom,  51  111.  333. 
River  R.  R.  Co.,  3  AUen,  18;  S.  C,  7 
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negligence  of  botli  parties,  and  even  if  the  plaintiff  is  gnilty  of 
negligence  which  is  slight,  as  compared  with  that  of  the  defend- 
ant, he  may  recover:  Galena  &  Chicago  Union  R.  K.  Co.  v. 
Jacobs,  20  111.  478;  Chicago  &  Eock  Island  E.  E.  Co.  v.  Still, 
19  111.  499;  St.  Louis  &  Alton  E.  E.  Co.  v.  Todd,  36  III.  409; 
Ciiicago  &  Alton  E.  E.  Co.  v.  Hogarth,  38  111.  370.  These  cases, 
besides  a  large  number  of  others  in  our  court,  announce  the 
rule,  and  nothwithstanding  other  courts  have  adopted  and  acted 
upon  a  different  rule,  we  regard  it  as  firmly  established  in  this 
state."  ' 

If  the  whole  evidence  of  plaintiff  has  no  tendency  to  show 
care  on  his  part,  but  on  the  contrary  shows  that  he  is  careless,  it 
is  the  duty  of  the  court  to  direct  the  jury,  as  matter-of  law,  to 
return  a  verdict  for  the  defendant.'' 

Trains  are  liable  to  be  detained  by  various  causes,  over  which 
the  company  or  its  servants  have  no  control,  and  therefore  negli- 
gence can  not  be  imputed  to  the  company  from  the  fact  that  a 
train  is  behind  time."  Nor  is  the  erection  of  an  obstruction  to 
the  view  at  a  crossing,  negligence  per  se/  it  should  be  left  to 
the  jury  to  say  whether,  under  the  circumstances,  it  was  negli- 
gence.* 

It  is  negligence,  and  will  be  so  held  by  the  court,  for  a  train, 
in  arriving  at  a  station,  to  stop  in  such  a  manner  as  may  induce 
a  belief  on  the  part  of  passengers  waiting  to  go  aboard  of  it 
that  it  had  stopped  for  their  reception,  and  then  start  up  again 
without  warning,  when  passengers  acting  on  such  belief  are  in 
the  act  of  entering  upon  the  train;  and  this,  too,  without  regard 
to  the  question  of  necessity  for  thus  stopping,  or  whether  the 
stop  was  an  actual  or  only  an  apparent  one.^  It  is  the  duty  of 
the  company,  if  passengers  are  not  to  enter  on  the  cars  under 

151  lU.  340.  'State,  use,  etc.,  «.  Phil.,  Wilm.  & 

2  Lucas  V.  New  Bedford  &  Taunton  Bait.   R.  R.  Co.,  47  Md.  76,  18  Am. 

R.  R.  Co.,  6  Gray,  64;    Gahagan  v.  Ry.  Rep.  253, 

Boston  &  Lowell  R.  R.  Co.,  1  Allen,  *  Central  R.  R.  Co.  of  N.  J.  v.  Fel- 

187;  Todd  V.  Old  Colony  &  Fall  River  ler,  84  Penn.  St.  226, 18  Am.  Ry.  Rep. 

R.  R.  Co.,  3  Allen,  18;  S.  C.  7  Allen,  369. 

207;    Wilson    and    wife    v.    City    of  *  Curlis  and  wife  v.  Detroit  &  Mil. 

Charlestown,  8  Allen,  137;  Delaware,  R.  R.  Co.,  27  Wis.  158.    And  see  Tex- 

Lackawanna  &  Western  R.  R.  Co.  v.  as  &  Pacific  Ry.  Co.  v.  Murphy,  46 

Totfey,  38  N.  J.  525,   13  Am.  Ry.  Tex.  356,  13  Am.  Ry.  Rep.  319. 
Rep.  75 
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such  circumstances,  to  have  some  one  in  attendance  to  prevent 
or  warn  them  from  the  attempt.^ 

And  so  it  ia  negligence  per  se  to  run  a  fast  train  of  cars  with 
unabated  speed  through  a  crowded  thoroughfare  or  city,  where 
many  persons  are  used  to  passing  or  c(Jngregating;  and  it;  in 
doing  so,  a  child  of  tender  years,  whose  parents  or  guardians 
have^iot  been  guilty  of  negligence  in  regard  to  the  care  of  it,  be 
run  over  and  injured,  the  railroad  company  are  liable  for  the 
injury.''  And  to  make  a  running  or  ilying  switch,  of  a  dark 
night  in  a  public  street,  where  persons  are  used  to  be  passing,  is 
in  itself  great  negligence,  for  which  a  railroad  company  will  be 
responsible,  if  injury  to  others  is  caused  thereby,  unless  there 
be  something  in  the  conduct  of  the  injured  party  to  avoid  a 
recovery  on  liis  part.' 

So  the  running  of  a  passenger  train  of  cars  off  the  track  is 
prima  facie  evidence  of  negligence  on  the  part  of  the  company, 
either  as  to  the  construction  and  care  of  the  track,  or  else  in  the 
running  of  the  train  thereon;*  and  when  proven,  it  shifts  the  bur- 


'  Curtis  and  wife  v.  Detroit  &  Mil. 
R.  R.  Co.,  27  Wis.  158. 

2  CM.  &  Alton  R.  R.  Co.  v.  Greg- 
ory, 58  111.  226;  Toledo,  Wabash  & 
Western  Ry.  Co.  v.  Miller,  76  111. 
278;  Chi.  &  Alton  Ry.  Co.  v.  Engle, 
84  111.  397;  Same  v.  Becker,  Id.  483; 
S.  C,  76  111.  25.  But  see  Maher  v. 
Atlantic  &  PaciHc  R.  R.  Co.,  64  Mo. 
267,  17  Am.  Ry.  Rep.  231,  to  the  ef- 
fect that  uo  rate  of  speed  is  negligence 
except  where  it  is  regulated  by  law. 
In  case  of  an  injury  to  a  laborer  upon 
the  track,  the  question  of  proper  sig- 
nals and  rate  of  speed  is  for  the  jury: 
Schultz  V.  Chicago  &  Northwestern 
Ry.  Co.,  44  Wis.  638,  18  Am.  Ry. 
Rep.  146.  And  it  is  held  in  Alabama 
that  a  railroad  company  is  guilty  of 
negligence  in  moving  a  train  back- 
ward within  the  limits  of  a  town, 
with  no  person  stationed  to  keep  a 
lookout,  whereby  a  person  walking 
upon  the  track  in  the  same  direction 
with  the  train,  is  injured:  Savannah 
&  Memphis  R.  R.  Co.  v.  Shearer,  58 


Ala.  672,  20  Am.  Ry.  Rep.  451. 

'Chi.  &  Alton  R.  R.  Co.  ».  Garvy, 
adm'r,  58  111.  83. 

*  Stevens  v.  European  &  N.  Am.  Ry. 
Co.,  66  Me.  74,  19  Am.  Ry.  Rep.  48; 
Edgerton  v.  The  New  York  &  Harlem 
R.  R.  Co.,  39  N.  Y.  (12  Tiffany),  227, 
229;  Peoria,  Pekin  &  Jacksonville  R. 
R.  Co.  V.  Reynolds,  88  111.  418,  21  Am. 
Ry.  Rep.  324;  George  v.  St.  Louis, 
Iron  Mountain  &  Southern  Ry.  Co., 
34  Ark.  613;  S.  C,  1  Am.  &  Eng.  R.  R. 
Cas.  294.  To  allow  a  break  in  the  em- 
bankment of  the  road  to  remain  open 
ten  hours,  without  having  a  person 
stationed  there  to  warn  passing  trains, 
is  negligence  which  nothing  can  ex- 
cuse: Hardy  v.  N.  Car.  Cent.  R.  R. 
Co.,  74  N.  Car.  734,  13  Am.  Ry.  Rep. 
121.  And  so  of  the  breaking  down  or 
overturning  of  a  train,  or  the  breaking 
down  of  a  bridge,  or  wheel,  or  axle, 
or  by  any  accident:  Baltimore  &  Ohio 
R.  R.  Co.  V.  Wightman,  29  Gratt.  431, 
17  Am.  Ry.  Rep.  351.  And  see  Kan- 
sas Pacific  Ry.  Co.  v.  Miller,  2  Col. 
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den  of  proof  onto  the  company  to  show  a  proper  construction  and 
condition  of  the  track,  and  careful  rnnniug  of  the  train,  or  snch 
facts,  if  any,  as  will  excuse  it  from  liability — as,  for  instance,  by 
showing  that  the  same  resulted  from  the  unauthorized  and 
wrongful  act  of  a  third  party,  for  whose  conduct  the  company  is 
not  accountable.' 

The  very  act  of  the  driver,  allowing  an  infant  of  years  too  ten- 
der to  use  reasonable  care,  to  enter  on  or  get  off  from  a  railroad' 
street  car  at  the  front,  or  to  ride  upon  the  front  platform  of  such 
car,  is  neglis;ence,  for  which,  if  injury  ensue  thereby,  to  such  in- 
fant, the  company  owning  the  road  will  be  responsible.  If  the 
driver  be  unable  to  remedy  the  evil  of  thus  riding  on  the  plat- 
form, the  court  hold  it  to  be  his  duty  to  stop  the  car  and  put  the 
child  or  children  off.''  In  Connecticut,  in  a  case  of  this  charac- 
ter, it  was  held  that  the  conqlusion  of  the  court  below  upon  the 
question  of  negligence  was  one  of  fact,  and  therefore  could  not 
be  reviewed  by  the  supreme  court.' 

So  it  is  negligence  per  se,  and  will  be  so  held  by  the  court,  for 
a  person  knowingly  to  approach  to,  and  step  onto,  a  railroad,  so 
muffled  up  about  the  head  as  to  prevent  his  seeing,  and  without 
stopping  to  listen,  or  making  any  effort  to  discover  if  a  train 
might  be  approaching,  and  he  thus  be  run  over  and  killed  by  a 
passing  train;  there  being  no  dispute  about  the  facts  of  such  a 
case,  the  plaintiff  will  be  non-suited.* 

5.  Negligence  is  not  imputable  to  infants  of  tender  years. — 
The  same  rule  that  applies  to  an  adult,  as  to  contributory  negli- 
gence, does  not  apply  to  an  infant,  an  idiot,  or  an  insane  person, 
or  one  deaf,  or  a  person  so  infirm,  from  old  age  or  other  cause, 
as  to  be  incapable  of  ordinary  care  of  himself;  provided  the  con- 
dition of  such  persons  be  known  to  those  servants  or  agents  of 
the  company  in  immediate  control  of  the  trains  or  matters  by 
which  the  injury  is  inflicted.^    The  very  appearance  of  an  infant 

442,20  Am.   By.  Rep.  245.    In  the  ^  Brennan  ji.  Fair  Haven  &  Westville 

latter  case,  the  same  rule  is  applied  to  R.  R.  Co.,  45  Conn.  284,  17  Am.  By. 

the  case  of  a  bridge  destroyed  by  a  Rep.  263. 
freshet.  *  Rothe,  admr.,  r.  The  Mil.  &  St. 

'  Edgerton  v.  The  New  York  A  Hat-  Paul  R.  R.  Co.,  21  Wis.  256. 
lem  B.  R.  Co.,  39  N.  Y.  227,  229;    B.  ^  O'Flaherty  v.  Union  R.  W.  Co.,  45 

&  0.  R.  R.  Co.  «.  Wightman,  supra.  Mo.  70.    The    care   required  of   the 

2  Pitts.,  AUegh.  &  Manchester  Pass.  injured  parly  in  such  cases  is  that  de- 

R.  W.  Co.   V.  Caldwell,  74  Penn.  St.  gree    only    which    is    commensurate 

421.  with  the  capacity  of  the  party:  lb. 
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is  information  in  itself  of  its  status  and  condition,  bat  as  to  the 
infirm  condition  of  adults,  that  may  not  in  all  cases  be  indicated 
by  appearances.  The  rule  as  to  infants  is,  that  to  those  of  such 
tender  years  as  render  them  incapable  of  discriminating  between 
danger  and  safety,  or  of  exercising  suitable  judgment  as  to  the 
necessity  of  care,  un^er  the  circumstances  surrounding  the  par- 
ticular case  involyed,  negligence  is  not  imputable;  they  can 
not  be  charged  therewith.  The '  relative  obligations  and  duties 
in  that  respect  devolving  on  adults,  and  on  persons,  though  still 
in  their  minority,  but  nevertheless  of  riper  years  and  of  proper 
age  of  discretion,  do  not  rest  upon  infants  of  years  too  tender 
to  exercise  reasonable  care  toward  themselves.' 

But  whether  the  intruder  be  an  infant  or  adult,  the  mere  fact 
that  a  party  may,  in  a  technical  point  of  view,  be  a  trespasser 
upon  the  premises  of  a  railroad  company,  will  not  dispense 
with  the  duty  of  ordinary  care  on  the  part  of  the  company  to 
avoid  his  injury  by  negligence.''  And  if  the  party  injured  be 
an  infant  of  tender  years,  tlien  the  necessity  of  care  on  its  part 
is,  as  we  have  before  seen,  dispensed  with.'    Nor  can  the  fact  of 


I  Stout  ».  The  Sioux  City  &  Pacific 
R.  R.  Co.,  2  Dillon's  C.  C.  R.,  294; 
S.  C,  Railroad  Co.  i>.  Stout,  17  Wall. 
657;  Washington  &  G.  Ry.  Co.  ». 
Gladmon,  15  Wall.  401;  Galena  k  Chi- 
cago Union  R.  R.  Co.  v.  Jacobs,  20  111. 
495;  Chi.  &  Alton  R.  R.  Co.  v.  Greg- 
ory, 58  111.  226;  Chicago  &  Alton  R. 
R.  Co.  X).  Becker,  76  111.  25;  S.  C.  84 
111.  483;  Rockford,  Rock  Island  &  St. 
Louis  R.  R.  Co.  V.  Delaney,  82  111. 
198;  Schierhold  v.  North  Beadh  & 
Mission  R.  R.  Co.,  40  Cal.  447;  Schmidt 
V.  Mil.  &  St.  Paul  R.  R.  Co.,  23  Wig. 
186;  Hartfield  «.  Roper,  21  Wend. 
615;  Mangara  v.  The  Brooklyn  R.  R. 
Co.,  38  N.  T.  (11  Tiffany),  455;  Thur- 
ber  ».  Harlem  Bridge,  Morrisania  & 
Fordham  R.  R.  Co.,  60  N.  T.  326,  10 
Am.  Ry.  Rep.  126;  McGovern  v.  New- 
York  Central  &  Hudson  River  R.  R, 
Co.,  67  N.  T.  417,  15  Am.  Ry.  Rep. 
119;  Haycroft  v.  Lake  Shore  &  Mich. 
Southern  Ry.  Co.,  2  Hun,  489,  64  N. 
Y.  636;  Casey  e.  N.  Y.  Cent.  &  H.  R. 
B.  R.  Co.,  6  Abb.  N.  C.  104,  78  N.  Y. 


518;  Bellefjntaine  &  Ind.  R.  R.  Co. 
V.  Snyder,  18  Ohio  St.  399;  Mahoney 
f.  Railroad  Company,  6  Philadelphia 
Reports,  242;  North  Pennsylvania  R. 
R.  Co.  V.  Mahoney,  57  Penn.  St.  187; 
Kay  V.  Penna.  R.  R.  Co.,  65  Penn.  St. 
269;  Pitta.,  AUegh.  &  Manchester  Pas- 
senger R.  W.  Co.  1).  Caldwell,  74  Penn. 
St.  421;  Norfolk  &  Petersburg  R.  R. 
Co.  V.  Ormsby,  27  Gratt.  455,  17  Am. 
Ry.  Rep.  321;  Donoho  v.  Vulcan  Iron 
Works,  7  Mo.  App.  447;  Farris  v. 
Cass  Ave.  &  F.  G.  Ry.  C©.,  8  Mo. 
App.  588,  589;  S.  C.  1  Am.  &  Eng.  R. 
R.  Cas.  622;  Walters  v.  Chi.,  R.  I.  & 
Pac.  R.  R.  Co.,  36  la.  458;  S.  C.  41 
la.  71;  Govt.  Str.  R.  R.  Co.  ».  Han- 
Ion,  53  Ala.  70. 

^  Daley  v.  Norwich  &  Worcester  R. 
R.  Co.,  26  Conn.  591;  Isabel  e.  Han- 
nibal &  St.  Joseph  R.  R.  Co.,  60  Mo. 
475,  9  Am.  Ry.  Rep.  261;  Penn.  R.  B. 
Co.  V.  Lewis,  79  Penn.  St.  83. 

» Daley  v.  Norwich  &  Worcester  R. 
R.  Co.,  26  Conn.  591. 
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the  parent  or  guardian  of  such  infant  suffering  it  to  go  out  or 
wander  into  a  place  of  danger,  be  attributed  to  the  infant  as  neg- 
ligence, in  an  action  by  itself  against  those  inflicting  an  injury.' 
But  the  infancy  of  the  injured  party  does  not  change  tlie 
degree  of  care  required  of  railroad  companies  in  the  running  and 
general  management  of  their  trains;  nor  does  it  enhance  the 
measure  of  damages  to  be  found  by  the  jury,  if  there  be  no 
evidence  of  willfulness  in  inflicting  the  injury,  for  the  rules  of 
law  regulating  the  rights  and  duties  of  persons,  natural  and  arti- 
ficial, must  be  uniform;  they  are  not  to  be  varied  according  to 
the  supposed  intellect  of  natural  persons;  it  would  produce  an 
uncertainty  in  the  law,  destructive  of  all  principle."  And,  of 
course,  this  ruling  is  not  to  be  considered  as  justifying  a  rail- 
road company  in  knowingly  running  over  an  infant,  clearly  seen 
to  be  such,  under  the  supposition,  applicable  to  adults,  that  such 
person  will,  as  the  train  approaches,  step  aside  from  the  track, 
or  in  any  case  to  knowingly  and  willfully  inflict  an  injury  on  an 
infant  where  prudence  may  avoid  it.  Yet  the  degree  of  care  to 
which  minors  are  to  be  held  individually,  is  only  such  as  is  rea- 
sonably to  be  expected  of  one  of  such  minor's  age  and  intelli- 
gence." 

'Daley  v.  Norwich  &  Worcester  H.  6  Abb.  N.  C.  104;    S.  C.  8  Daly,  220, 

R.  Co.,  26  Conn.  591;  Bellefontaine  &  and  78  N.  Y.  518;  Haycroft  v.  L.  S. 

Ind.  R.  R.  Co.  V.  Snyder,  18  Ohio  St.  &  M.  S.  Ry.  Co..  supra;  Bryant».  Al- 

H99;  Norfolk  &  Petersburg  R.  R.  Co.  tenbrand,   9  N.  T.  Wkly.    Dig.  475; 

V.  Ormsby,  27  Gratt.  455,  17  Am.  Ry.  Davis  v.  N.  T.,  N.  H.  &  H.  R.  R.  Co., 

Rep.  321 ;  Govt.  Str.  R.  R.  Co.  v.  Han-  Id.  522;  Harris  v.  Uebelhoer,  75   N. 

Ion,  53  A.la.  70;  Walters  v.  Chi.,  R.  I.  T.  169;    East  Saginaw  City  Ry.  Co. 

&  Pac.  R.  R.  Co.,  41  la.  71.  v.  Bohn,   27  Mich.  503,  10  Am.  Ry. 

2  Bannon  v.  Bait.  &  0.  R.  R.  Co.,  Rep.  309;  McMillan  v.  B.  &  M.  R.  E. 
24  Md.  108.  See,  also,  T[arlfleld  v.  R.  Co.,  46  la.  281,  16  Am.'Ry.  Rep. 
Roper,  21  Wend.  615,  and  Willetts  v.  239;  Paducah  &  Memphis  R.  E.  Co.'  v. 
Buffalo  &  Rochester  R.  R.  Co.,  14  Hoehl,  12  Bush,  41, 18  Am.  Ry.  Rep. 
Barb.  585.  In  these  latter  cases,  it  is  338;  Ewen  v.  Chicago  &  N.  W.  Ry. 
held  that  the  negligence  of  the  pa-  Co.,  88  Wis.  613;  Haas  v.  Chicago  & 
rent  or  guardian  is  imputable  to  the  N.  W.  Ry.  Co.,  41  Wis.  44;  Nagle  i;. 
(jlijlij.  Allegheny  Valley  R.  R.  Co.,  88  Penn. 

3  Bait.  &  Ohio  R.  R.  Co.  v.  State,  TO  St.  35.  And  see  this  rule  applied  to 
Md.  47;  Bait.  City  Pass.  R.  W.  Co.  v.  an  employe,  in  St.  Louis  &  South- 
McDonnell,  43  Md.  534;  Reynolds  v.  eastern  Ry.  Co.  v,  Valirius,  56  Ind. 
New  York  Central  &  Hudson  River  R.  611,  18  Am.  Ry.  Rep.  116.  In  Rey- 
R.Co.,  58N.Y.  248,  7  Am.  Ry.  Rep.  6;  nolds  v.  N.  Y.  Cent.  &  H,  R.  R.  R 
Casey  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  Co.,  supra,  negligence  was  imputed 
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Nor  will  a  recovery  for  injury  to  a  minor  be  prevented  by  the 
negligence  of  its  parents  or  guardian,  if,  hy  the  use  of  ordinary 
care  and  prudence  on  the  part  of  the  company,  the  injury 
could  have  been  prevented.'  And  the  death  of  a  person  from  the 
explosion  of  a  boiler  will  not  render  the  company  liable,  if  there 
be  no  omission  or  negligence,  or  improper  act,  of  the  company 
or  its  servants,  causing  the  explosion.^ 

6.  Negligence  of  parent  or  guardian. — Although  infants  of 
years  too  tender  to  enable  them  to  exercise  such  discretion  as  is 
necessary  for  their  own  security  against  danger,  are  not  ordina- 
rily subject  in  law  to  the  imputation  of  negligence  directly,  as 
for  their  own  conduct,  yet  the  want  of  such  care  in  respect  to  a 
child,  on  the  part  of  its  parents  or  guardian,  furnishes  the  same 
answer  and  defense  to  an  action  by  such  parent  or  guardian  for 
an  injury  to  which  such  want  of  care  has  contributed,  as  it  would 
on  the  part  of  an  adult  person,  if  injured  under  like  circum- 
stances;' but  the  omission  or  want  of  care  must,  in  such  cases. 


to  a  child  thirteen  years  of  age;  and 
in  P.  &  M.  R.  R.  Co.  v.  Hoehl,  supra, 
it  is  held  that  a  child  twelve  years  of 
age  is  bound  to  take  notice  of  the 
signals  given  by  approaching  trains. 

'  Northern  Cent.  Ry.  Co.  v.  State, 
29  Md.  420;  Same  v.  Same,  31  Md. 
357;  Bait.  &  Ohio  R.  R.  Co.  v.  Fitz- 
patrick,  35  Md.  44;  Lewis  v.  Bait.  & 
0.  R.  R.  Co..  38  Md.  588;  McMahon 
V.  Northern  Cent.  Ry.  Co.,  39  Md. 
438;  Freeh  ».  Phila.,  Wilm.  &  Bait. 
R.  R.  Co.,  39  Md.  574;  Bait.  City  Pass. 
R.  W.  Co.  V.  McDonnell,  43  Md.  534; 
Isabel  V.  Hannibal  &  St.  Joseph  R. 
R.  Co.,  60  Mo.  475,  9  Am.  Ry.  Rep. 
261;  East  Saginaw  City  Ry.  Co.  v. 
Bohn,  supra. 

^  Hard,  adm'r,  v.  Vermont  &  Can- 
ada R.  R.  Co.,  32  Vt.  (3  Shaw), 
473.  Evidence  is  admissible  that  the 
plaintiff,  a  boy  nine  years  of  age,  had 
been  seen,  before  his  injury,  upon  the 
tracks,  and  warned  not  to  go  there, 
as  showing  due  care  on  his  part: 
Fitzpatrick  v.  Fitchburg  R.  R.  Co., 
128  Mass.  13;  S.  C.  1  Am.  &  Eng.  R. 


R.  Cas.  154. 

'  Hartfield  ».  Roper  &  Newell,  21 
Wend.  615;  Morrison  v.  Erie  Ry.  Co., 
56  N.  T.  302,  6  Am.  Ry.  Rep.  166; 
Harris  v.  Uebelhoer,  75  N.  T.  169; 
Schierhold,  Adm'r,  v.  North  Beach 
and  Mission  R.  R.  Co.,  40  Cal.  447; 
Brown  v.  European  &  N.  American  R. 
W.  Co.,  58  Maine,  384;  LesUe  i».  Lew- 
iston,  62  Me.  468;  Holly  v.  Boston  Gas 
Light  Co.,  8  Gray,  123;  Wright  v.  Mai- 
den &  Melrose  R.  R.  Co.,  4  Allen,  283; 
Callahan  v.  Bean,  9  Allen,  401 ;  Glassey 
V.  The  Ilestonville,  M.  &  F.  P.  Ry. 
Co.,  57  Penn.  St.  172;  North  Penn. 
R.  R.  Co.  V.  Mahoney,  57  Penn.  St. 
187;  Pitts.,  Allegh.  &  Manchester  Ry. 
Co.  V.  Pearson  and  wife,  72  Penn.  St. 
169;  Penn.  R.  R.  Co.  v.  Lewis,  79 
Penn.  St.  33;  Smith  v.  Hestonville, 
M.  &  F.  Pass.  Ry.  Co.,  92  Penn.  St. 
450;  8.  C.  37  Leg.  Int.  95,  and  10 
Cent.  Law  Jour.  272;  Bellefontaine 
Ry.  Co.  ».  Snyder,  24  Ohio  St.  670,  7 
Am.  Ry.  Rep.  186;  Isabel  v.  Hannibal 
&  St.  Joseph  R.  R.  Co.,  60  Mo.  475,  9 
Am.  Ry.  Rep.  261;  Toledo,  Wabash  & 
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as  in  others,  contribute  proximately  to  the  injury.'  In  the 
case  cited  from  2l8t  Wendell,  the  court  say,  Cowen,  Justice: 
"  An  infant  is  not  s^d  juris.  He  belongs  to  another,  to  whom 
discretion  in  the  care  of  his  person  is  exclusively  confided. 
That  person  is  keeper  and  agent  for  this  purpose;  and  in  respect 
to  third  persons,  his  act  must  be  deemed  that  of  the  infant;  his 
neglect,  the  infant's  neglect."  And  that  "  It  is  a  mistake  to 
suppose  that  because  the  party  injured  is  incapable  of  personal 
discretion,  he  is,  therefore,  above  the  law."  ^  In  the  same  case  it 
is  laid  down  as  the  law,  that  to  allow  small  children  to  resort  to 
a  common  highway  alone  is  criminal  neglect,  and  that  for  an 
injury  there  received  no  action  will  lie,  unless  inflicted  inten- 
tionally, or  by  culpable  negligence.' 

But  although  less  care  is  required  in  law  of  a  child,  as  to  its  own 
safet}',  than  of  a  person  of  mature  age,*  it  does  not  follow  there- 
from that  children  are,  in  all  cases  of  personal  injury,  absolved 
from  the  consequences  of  personal  negligence  on  their  part. 
The  care  and  prudence  expected  in  law  from  a  child  has  rela- 
tion to   its   age,  physical^  strength   and  intellectual   capacity.' 


Western  Ry.  Co.  v.  Grable,  88  111.  441, 
ai  Am.  Ry.  Rep.  336;  Pittsburgh,  Fort 
Wayne  &  Chicago  Ry.  Co.  v.  Vining's 
adm'r,  27  Ind.  613;  Jeffersonville, 
Madison  &  Indianapolis  R.  R.  Co.  v. 
Bowen,  40  Ind.  545;  S.  C.  49  Ind. 
154;  Evansville  &  C.  R.  R.  Co. ».  Wolf, 
59  Ind.  89;  Ewen  v.  Chicago  &  N.W. 
Ry.  Co.,  38  Wis.  613.  But  not  if  the 
infant  escape  -vrithout  negligence  of 
the  parent,  and  be  injured:  72  Penn. 
St.  1-69. 

^Schierhold,  adm'r,  v.  N.  Beach  & 
Mission  R.  R.  Co.,  40  Cal.  447.  And 
see  the  rule  of  comparative  negligence 
applied  in  T.,  W.  &  W.  Ry.  Co.  v. 
Grable,  supra.  If  the  evidence  as  to 
whether  the  parents  exercised  reason- 
able care  is  questionable,  the  jury 
should  be. accurately  inatruefced  on  the 
comparison  of  negligence:  Ibid.; 
Stratton  v.  Central  City  Horse  Ry.  Co., 
S5  111.  25;  S.  C.  1  Am.  &  Eng.  R.  R. 
Cas.  115. 

^Hartfield  v.  Roper  &  Newell,  21 


Wend.  615,  619,  620;  Pittsburg,  A. 
&  M.  Ry.  Co.  ■».  Pearson,  72  Penn, 
St.  169;  Pittsburgh,  Ft.  Wayne  & 
Chicago  Ry.  Co.  v.  Tining's  adm'i-, 
27  Ind.  513;  Lafayette  &  Indianapolis 
R.  R.  Co.  V.  Huffman,  28  Ind.  287; 
Jeffersonville,  M.  &  I.  R.  R.  Co.  v. 
Bowen,  40  Ind.  545.  But  it  is  not  neg- 
ligence per  se  in  a  parent  or  guardian 
to  allow  an  infant  twelve  years  old  to 
go  into  a  different  car  from  such  parent 
to  obtain  a  seat,  when  none  can  be  had 
in  the  car  with  the  mother:  Downs  v. 
N.  Y.  Cent.  R.  R.  Co.,  47  N.  Y.  88. 

» Hartfield  v.  Roper  &  Newell,  21 
Wend.  6l5;  Brown  v.  European  & 
N.  American  R.  W.  Co.,  58  Maine, 
384;  Meeks  v.  Southern  Piicific  R.  R. 
Co.,  52  Cal.  602,  20  Am.  Ry.  Rep. 
115. 

*  Brown  v.  The  European  &  N. 
American  R.  W.  Co.,  58  Maine,  384. 

^  Brown  v.  The  European  &  N. 
American  R.  W.  Co.,  58  Maine,  384; 
Reynolds  v.  New  York  Central  &  Hud- 


1072  THE   LAW   OF   EAILWATS. 

The  negligence  of  tbe  parent  or  guardian,  however,  is  in  either 
case  imputable  to  the  injured  infant,  if  not  of  an  age  mature 
enough  to  take  care  of  itself.'  If  an  infant,  though  of  somewhat 
tender  years,  is  to  be  treated  in  law  as  of  suitable  age  to  go  alone 
into  a  public  thoroughfare,  so  that  the  allowance  thereof  will  not 
be  imputed  to  the  parent  or  guardian  as  negligence,  then  it  fol- 
lows that  such  infant  is  to  be  held  in  law  to  the  necessity  of 
observing,  and  showing  the  observance  of,  ordinary  care  to  avoid 
injiii-y."  If,  however,  he  be  allowed  to  frequent  such  public 
highway  or  place  of  resort  when,  from  his  own  status  as  to  age  and 
intellectual  capacity,  he  is  incapable  of  using  such  discretion  as 
may  be  necessary,  under  ordinary  circumstances,  to  secure  his 
own  safety  from  injuries  arising  from  want  of  care,  then  the  per- 
mitting him  to  thus  expose  him*self  abroad  is  negligence  in  the 
parent  or  guardian,  and  such  negligence  is  attributable  to  the 
infant  in  an  action  for  injuries  received  by  him,"  and  is  to  be 
weighed  and  applied  as  for  what  it  is  worth. 

Bnt  although  it  be  negligence  on  the  part  of  the  parent  or  guard- 
ian to  permit  an  infant  of  tender  years-  to  go  unprotected  into  a 
frequented  street  or  highway,  this  circumstance  will  not  justify 
those  there  passing  in  failing  to  observe  ordinary  care  toward 
such  infant,  as  going  or  being  there  on  its  part  is  not  necessarily 

son  River  R.  R.  Co.,  58  N.  T.  248,  7  as  would  the  plairvtiff 's  want  of  care. 

Am.  Ry.  Rep.  6;   East  Saginaw  City  if  he  were  an  adult."    *    *    »    And 

Ry.  Co.  V.  Bohn,  27 Mich.  503,  10  Am.  "  If  of  age  to  be  permitted  to  go  in 

Ry.  Rep.  309;   McMillan  v.  B.  &  M.  the  streets  without  parental  or  other 

R.  R.  R.  Co.,  46  la.  231,  16  Am.  Ry.  supervision,  he  must  be  held  respon- 

Rep.  239;  Paducah  &  Memphis  R.  R.  sible  for  a  degree  of  care  and  prudence 

Co.  V.  Hoehl,  12  Bush,  41,  18  Am.  Ry.  proportionate  to  his  age  " :  58  Maine, 

Rep.  338.  388. 

'Brown   v.  The    European    &    N.  ^Rj-q^jj  ^_   ,j^^   European    &    N. 

American  R.  W.  Co.,  58  Maine,  384;  American  R.  W.  Co.,  58  Maine,  384, 

Meeks  v.  So.  Pac.  R.  R.  Co.,  supra.  388. 

In  the  first  case  the  Supreme  Judicial  '  Brown  v.  European  &  N.  Ameri- 

Court  of  Maine  say,  Applbton,  C.  J.:  can  R.  W.  Co.,  58  Maine,  384,  388; 

"  If  a  child  is  of  too  tender  an  age  to  be  Glassey  v.  The  Hestonville,  M.  &  F.  P. 

permitted  to  go  in  the  streets  without  Ry.  Co.,  57  Penn.  St.  172.      And  so  if 

tie    attendance    and    supervision    of  the  parent  be  present  at  the  time  of  the 

those   having   him  in    charge,  their  accident,  controlling  the  movements 

negligence  and  want  of  due  care  will  of  the  child,  his  negligence  is  imputable 

have  the  same  effect  in  preventing  the  to  the  child:    Stiilson  v.  Hannibal  & 

mamtenance  of  an  action  for  an  injury  St.  Joseph  R.  R.  Co.,  67  Mo.  671. 
occasioned  by  the  neglect  of  another, 
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the  proximate  cause  of,  or  proximately  contributory  to,  the  injury, 
if  there  run  over  or  trampled  upon.  Therefore,  if  there  injured 
by  grossly  negligent  acts  of  another,  then  such  aggressor  will 
be  liable.'  And  what  will  be  but  slight  or  ordinary  negligence 
in  reference  to  an  adult,  possessing  all  his  ordinary  faculties,  will 
amount  to  aggravated  carelessness  when  indulged  in  toward  the 
helpless,  as  an  infant,  aged  or  infirm  person.^ 

It  is  held  in  New  York  that  it  is  not  negligence  in  law  for  a 
parent  to  allow  an  eight  year  old  boy  to  go  alone  into  the  streets 
to  his  school;'  but  it  is  negligence  to  let  a  child  of  four  years  of 
age  run  unprotected  in  the  streets  of  a  city  traversed  by  cars 
and  other  vehicles."  Ordinarily,  the  question  of  the  contributory 
negligence  of  the  child  or  its  parents  should  be  left'to  the  jury/ 

Likewise  in  Louisiana  it  is  held,  as  matter  of  law,  not  to  be 
carelessness  on  the  part  of  the  father,  for  a  boy  of  five  years  of  age 
to  be  allowed  to  go  into  the  streets  alone,  he  being  proven  to  be  a 
child  of  more  than  ordinary  capacity  and  activity,  and  capable 
of  taking  care  of  himself ;°  and  for  an  injury  to  such  a  boy  by  a 
street  railroad  car,  running  at  extraordinary  and  reckless  speed, 
in  a  street  crossing  where  the  boy  was  in  the  act  of  crossing,  the 
company  was  held  liable.' 

And  if  the  infant  escape  into  the  public  street  without  the 
knowledge  or  permission  of  those  having  it  in  charge,  or  the 

'  ScMerhold,  Admr.,  ».  North  Beach  &  Mich.  Southern  Ry.  Co.,   Id.  636, 

&  Mission  R.  R.  Co.,  40Cal.  447.  2  Hun,  489;  Bryant  v.  Altenbrand,  9 

2  Schierhold,  Admr.,  v.  North  Beach  N.T.  Wkly.  Dig.  475;  Davis  v.  N.  Y., 

&  Mission  R.  R.  Co.,  40  Cal.  447.  N.  H.  &  H.  R.  R.  Co.,  Id.  522;  Penn. 

2  Drew  V.  The  Sixth  Avenue  R.  R.    -  R.  R.  Co.  v.  Lewis,  79  Penn.  St.  33. 

Co.,  26  N.T.  (12  Smith),  49.    See  also,  ^  BarksduU  e.  New  Orleans  &  Car- 

Ihl  V.  42d  St.  &  G.  Str.  Ferry  R.  R.Co.,  rollton  R.  R.  Co.,  23  La.  An.  180.   In 

47  N.  Y.  317;    Farris  ».  Cass  Ave.  &  this  case  the  Supreme  Court  of  Louisi- 

F.  G.  Ry.  Co.,  8  Mo.  App.  588,  589;  S.  ana,    Taliaferko,  J.,  say:    "  There 

C.  1  Am.  &  Eng.  R.   R.  Cas.  622.  is  no  question  that  he  was  run  over 

*Glassey  ».  Hestonville,  Mantua  &  while  endeavoring  to  cross"  the  street. 

Fairmount  Pass.  Ry.  Co.,  57  Penn.  St.  "  He  had  a  right  to  be  on  the  streets, 

172.  and  it  was  no    carelessness   in    h-s 

^  Johnson  v.  Chicago  &  Northwest-  father  to   permit    him    to    be    upon 

em  Ry.  Co.,  49  Wis.  529;  S.  C.  1  Am.  them."    There  was  no  evidence  tend- 

&  Eng.  R.   R.  Cas.    155;    Hunt  v.  ing  to  show  any  want  of  care  in  the 

Salem,  121  Mass.  294;    Fallon  v.  Cen-  boy  himself, 

tral  Park,  N.  &  B.  River  R.  R.  Co.,  '' Ibid. 
64  N.  Y.  13;  Haycroft  v.  Lake  Shore 
68 
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parent  or  guardian,  they  having  observed  ordinary  care  for  its 
safety,  as  if,  being  shut  np  in  the  house,  it  escape  through  a  win- 
dow which  is  rather  inaccessible,  and  be  injured,  it  being  of  too 
tender  years  to  have  its  own  conduct  imputed  to  it  for  negli- 
gence, neither  will  the  circumstances  of  such  a  case  be  imputed  to 
it  as  the  negligence  of  those  having  its  care.' 

So  in  Pennsylvania,  if  the  infant  escape  from  the  care  of  the 
parent,  or  person  having  the  charge  of  it,  without  the  negli- 
gence of  the  person  so  controlling  it,  and  go  into  the  public 
higliway,  and  be  there  injured  by  the  negligence  of  another,  no 
negligence  will  be  imputed  to  the  party  from  whom  it  thus  es- 
capes, if  such  person  be  not  wanting  in  ordinary  care  in  respect 
thereof  Thus  where  an  infant  of  one  and  a  half  years  old,  being 
ordinarily  barred  into  the  house  by  a  bar  placed  in  the  door  to 
prevent  it  going  into  the  street,  taking  advantage  of  a  tem- 
porary absence  of  the  bar,  occasioned  by  domestic  operations  of 
the  mother  in  renovating  the  floor,  escaped  into  the  street,  and 
in  a  very  short  time  was  run  over  by  a  passing  car  and  killed, 
there  being  no  blame  or  evidence  of  negligence  of  the  parent, 
other  than  these  circumstances,  it  was  held  by  the  court  not  to 
amount  to  contributory  negligence,  and  a  recovery  against  the 
company  was  sustained.^ 

7.  Actions  for  injuries  alleged  to  have  been  caused  by  neg- 
ligence.— When  negligence  is  the  alleged  cause  of  action,  there 
are  certain  leading  principles  involved,  peculiar  to  such  actions, 
and  necessary  to  be  observed  in  a  correct  adjudication  thereof. 

Fi/rst:  If  neither  party  be  to  blame,  then  there  can  be  no  re- 
covery; it  is  the  injured  party's,  misfortune. 

Secondly:  If  both  parties  be  to  blame,  as  contributing  by 
neglect,  proximately  to  cause  the  injury,  then,  in  those  places 
where  the  rule  of  contributory  negligence  prevails,  there  can  be 
no  recovery  .* 

1  Mangam .  v.  The  Brooklyn  R.  R.  Long,  75  Penn.  St.  257.       See,  as  to 

Co.,  38  N.T.  (11  Tiffany),  455;  Fallon  when  the  pecuniary  condition  of  the 

V.  Central  Parit,  N.  &  E.  River  R.  R.  parents  will  be  considered,  as  bearing 

Co.,  64  N.  Y.  13;  I'ai-ris  v.  Casa  Ave.,  upon  their  negligence   in  providing 

etc.,  R.  R.  Co.,  SMpra.  attendants  for  their  children:     Wal- 

2 Kay  V.  Penn.  R.  R.  Co.,  65  Penn.  tera  v.  Chicago,  Rock  Island  &  Pac. 

St.  269;  Pitts.,  Allegh.  &  Manchester  R.  R.  Co.,  41  la.  71. 

R.W.  Co.  V.  Pearson,  72  Penn.  St.  '  Rathbun  v.  Payne,  19  Wend.  399: 

169;    Phil.  &  Reading  K.  R.  Co.  v.  Waldron  v.  Portland,  Saco  &  Ports- 
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Thirdly:  If  both  parties  are,  in  like  manner  as  last  above 
stated,  to  blame,  and  the  injury  occur  in  those  countries  where 
the  rule  of  comparative  negligence  prevails,  then  the  compara- 
tive negligence,  or  degree  of  culpability,  of  the  parties,  is  to  be 
considered,  weighed,  applied  and  acted  on,  as  laid  down  under 
the  head  of  comparative  negligence,  number  3  of  this  chapter. 

Fourthly:  If  the  injury^ could  not  have  occurred  but  by  the 
negligence  of  one  of  the  parties,  it  then  devolves  on  the  plaintiff 
to  show  that  it  was  caused  by  that  of  the  defendant.' 

Fifthly:  If  negligence  be  fixed  upon  the  defendant,  at  the 
time  as  alleged  against  him,  yet,  before  the  plaintiff  can  recover, 
if  the  suit  be  where  the  rule  of  contributory  negligence  prevails, 
he  must  show  affirmatively  that  he  was  himself  in  the  observ- 
ance of  due  care  on  his  part  to  avoid  the  injury.' 

Sixthly:  If  the  evidence  leaves  it  entirely  uncertain  whether 
the  injury  was  occasioned  by  the  fault  of  the  plaintiff  or  the  neg- 
ligence of  the  defendant,  then  the  plaintiff  can  not  recover." 

Seventhly:  Negligence  is  never  presumed  in  law,  independ- 
ent of  facts  or  circumstances,  but  must  be  proven;*  yet  this 
principle  is  not  to  be  so  applied  as  to  excuse  the  plaintiff  from  the 
necessity  of  showing  due  care  on  his  part,  where  the  law  requires 
such  showing. 

In  law,  the  presumption  of  negligence  may  arise  from  facts 
and  circumstances  proven  or  admitted  to  exist.^  Thus,  in  a  trial 
of  a  cause  brought  for  a  personal  injury  to  the  plaintiff  by  a 

mouth  R.  R.  Co.,  35  Maine,  422;  and  "  Waldron    v.   Portland,     Saco    & 

references  in  No.  2  of  this  chapter.  Portsmouth  R.  R.  Co.,  35  Maine,  422; 

'  Waldron     v.    Portland,    Saco    &  Hinckley  v.  Cape  Cod  R.    R.  Co.,  120 

Portsmouth  R.  R.'Co.,  36  Maine,  422;  Mass.  257;  Benton  v.  Cent.  E.  R.  Co., 

Bait.  &  Ohio  R.   R.  Co.  v.  Bahrs,  28  42  la.  192;  Lang  v.  Holiday  Creek  R. 

Md.    647;  Freeh    ».   Phil.,  Wilm.  &  &  C.  M.  Co.,  49  la.  469;  Le  Baron «. 

Bait.  R.   R.  Co.,  39   Md.  574;  State  v.  Joslin,  41  Mich.  313;  Chicago  City  Ry. 

Same,  47  Md.  76;  Button  v.  Hudson  Co.  ( .  Lewis,  5  Bradw.  (111.),  242;  Chi- 

River  R.  R.  Co.,  18  N.  T.  251;  Deyo  oago,  Burlington  &  Quincy  R.  R.  Co. 

V.  N.  Y.  Cent.  R.  R.  Co.,  34  N.  Y.  9;  v.  Damerell,  81  111.  450;  Indianapolis 

Robinson  «.   Pitchburg  &  W.  R.  R.  &  St.  Louis    R.  R.    Co.  ».   Evans,  88 

Co.,  7  Gray,    92;  Shaw  v.    Boston  &  111.  63. 

Worcester    R.    R.  Co.,    8    Gray,  45;  ^  Waldron  ».  Portland,  Saco  &  Ports- 

Penn.    R.   R.  Co.   v.    Goodman,    62  mouth  R.  R.  Co.,  35  Maine,  422. 

Penn.  St.  329;  Chicago,  Burlington  &  *  PoH,  anbdn.  9. 

Quincy  R.  R.  Co.  v.  Harwood,   90  lU.  '  Pennsylvania  R.  R.  Co.  v.  Books, 

425.  57  Penn.  St.  339. 
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railroad  company,  incurred  by  the  plaintiff  whilst  upon  a  train 
of  the  defendant,  as  a  mail  agent,  proof  of  habitual  drunkenness 
of  the^conductor  in  charge  of  the  train  on  which  plaintiff  was 
injured,  raises  the  presumption  of  negligence  of  such  con- 
ductor, wlien  the  question  as  to  his  negligence  is  involved;  and 
such  presumption  will  stand  until  rebutted  by  evidence.'  In  the 
case  here  cited,  of  the  Pennsylvania  Kailroad  Company  v.  Books, 
■  the  Supreme  Court  of  Pennsylvania,  Shaeswood,  J.,  say:  "If 
by  direct  evidence  it  appeared  that  the  conductor  was  a  man  of 
intemperate  habits,  it  would  cast  upon  the  defendants  the  burthen 
of  proving  that  he  was  not  intoxicated  at  the  time,  and  had  used 
proper  care.  It  is  certainly  incumbent  upon  railroad  compa- 
nies to  employ  none  but  sober  men  on  their  roads.  Where  a 
habit  of  intoxication  in  a  conductor  is  shown,  it  raises,  in  the 
case  of  an  accident,  a  presumption  of  negligence,  which  stands 
until  it  is  rebutted.'"  JBut  a  basis  for  such  proof  must  be  laid 
in  the  plaintiff's  declaration. 

The  negligence  of  the  driver  or  conductor  of  a  horse  railroad 
car,  is  no  defense  to  an  action  by  a  passenger  therein  against'an 
ordinary  railroad  corporation,  for  an  injury  inflicted  by  negli- 
gence upon  such  passenger,  by  a  collision  with  the  horse  car. 
There  is  no  such  relation  between  the  horse  car  driver,  con- 
ductor, or  company,  and  a  passenger  on  the  horse  car,  as  will 
make  their  contributory  negligence  a  defense  against  an  action  by 
such  passenger  against  a  different  company,  for  an  injury  in- 
flicted by  it.' 

8.  Negligence  as  a  question  of  fact  for  the  jury. — Negligence, 
in  most  cases,  is  a  mixed  question  of  law  and  of  fact;  and  where 
it  is  involved  in  an  issue  of  fact,  and  there  is  any  conflict  of  evi- 
dence as  to  the  true  state  of  the  facts  involved,  these  matters  of 
fact  are  for  the  jury  to  decide.*  And  the  omis  thereof  is  on  the 
party  alleging  negligence. 

'  ^'^-  R.  Co.,  45  N.  T.  628;  Danville,  L.  & 

^PennsykamaR.R.  Co.   v.  Books,  N.  Tump.  B.  Co.  v.  Stewart,  2  Met. 

57  Penn.  St.  339,  343.  (Ky.),  119. 

'  Bennett  v.  The  New  Jersey  R.  R.  ipenn.  R.  R.  Co.  v.  Ogier,  35  Penn. 

&  Trans.  Co.,  36  N.  J.  (7  Vi-oom),  225;  St.  (11  Casey),  60;  McCully  v.  Clarke 

Chapman  v.  New   Haven    R.  R.  Co.,  &  Thaw,   4  Wnght   (40  Penn    St ) 

19  N.  T.  841;  Colegrove  v.  N.  T.  &  N.  406;  Oakland  R.  W.  Co  v  Fielding' 

H.  R.  R.  Co.,  26  N.  Y.  492;   S.  C.  6  48  Penn.  St.  (12  Wright),  320;  Cata- 

Duer,  382;  Barrett  v.  Third.  Ave.  R.  wissa  R.   R.  Co.  v.  Armstrong    49 
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In  the  language  of  Meeoue,  J.,  in  McKeei;.  Bidwell,,74:Penn. 
St.  Kep.  223,  "  What  is  and  what  is  not  negligence  in  a  particn- 
lar  ease,  is  generally  a  question  for  the  jury,  and  not  for  the  court. 
This  arises  from  the  fact  that  the  question  of  ordinary  and   rea- 


Penn.  St.  (13  Wright),  186;  North 
Penn.  R.  E.  Co.  v.  Heileman,  49  Penn. 
St.  60;  Lackawanna  &BloomsburgR. 
R.  Co.  V.  Doak  and  another,  52  Penn. 
St.  879;  Pittsburg,  Fort  Wayne  & 
Chi.  R.  R.  Co.  V.  Evans,  53  Penn.  St. 
250,  254;  Glassey  v.  The  Hestonville, 
Mantua  &  I'airmount  Passenger  R. 
W.  Co.,  57  Penn.  St.  172;  Penn.  R. 
R.  Co.  V.  Barnett,  59  Penn.  St.  259; 
Penn.  Canal  Go.  v.  Bentley,  66  Penn. 
St.  30;  West  Chester  &  Phila.  R.  R. 
Co.  V.  McElwee,  67  Penn.  St.  311; 
Pennsylvania  R.  R.  Co.  v.  Ackerman, 
74  Penn.  St.  265;  McKee  v.  Bidwell, 
74  Penn.  St.  218,  223;  North  Penn. 
R.  R.  Co.  V.  Kirk,  90  Penn.  St.  15; 
S.  C,  1  Am.  and  Eng.  R.  R.  Cas.  45; 
Union  Pacific  R.  W.  Co.  v.  Rollins,  5 
Kansas,  167;  Tyrrell  v.  Eastern  R.  R. 
Co.,  Ill  Mass.  546,  551;  French  v. 
Taunton  Branch  R.  R.  Co.,  116  Mass. 
5-37;  AUender  v.  Chi.,  Rock  Island  & 
Pacific  R.  R.  Co.,  37  Iowa,  264;  John- 
son and  wife  v.  Winona  &  St.  Peter  R. 
R.Co.,  11  Minn.  296;  Donaldson  v.  Mil- 
waukee &,  St.  Paul  Ry.  Co.,  21  Minn. 
293,  20  Am.  Ry.  Rep.  15;  Detroit  & 
Mil.  R.  R.  Co,  V.  Curtis  and  wife,  23 
Wis.  152;  Butler,  admx.,  v.  Mil.  & 
St.  Paul  Ry.  Co.,  28  Wis.  487;  Hunk- 
ins  V.  Mil.  &  St.  Paul  Ry.  Co.,  30 
Wis.  559;  DuflFy  v.  Chicago  &  N. 
Western  Ry.  Co.,  32  Wis.  269;  Pat- 
ten V.  Chi.  &  N.  Western  Ry.  Co.,  32 
Wis.  524;  Oldfield  e.  N.  Y.  &  Harlem 
R.  R.  Co.,  14  N.  Y.  (4  Kernan),  310; 
Sheridan  v.  Brooklyn  City  '&  New- 
town R.  R.  Co.,  36  N.  Y.  (9  Tiffany), 
39;  Nichols  v.  Sixth  Avenue  R.  R. 
Co.,  .38  N.  Y.  (11  Tiffany),  131;  Filer 
V.  N.  Y.  Cent.  R.  R.  Co.,  49  N.  Y.  47; 
Eaton  V.  The  Erie  Ry.  Co.,  51  N.  Y. 


544;  Pelton  v.  Rensselaer  &  Sarato- 
ga R.  R.  Co.,  54  N.  Y.  214;  Weber  v. 
New  York  Central  &  Hudson  River  R. 
R.  Co.,  58  N.  Y.  451,  7  Am.  Ry.  Rep. 
188;  Cent.  R.  R.  Co.  of  New  Jersey  i>. 
Moore,  4  Zabr.  (N.  J.),  824;  Brooke 
V.  Grand  Trunk  R.  W.  Co.,  15  Mich. 
332;  Detroit  &  Milwaukee  R.  R.  Co. 
V.  Van  Steinburg,  17  Mich.  (4  Jenni- 
son),  99;  Lake  Shore  &  Mich.  S.  R. 
R.  Co.  V.  Miller,  25  Mich.  274;  Cum- 
berland &  Penn.  R.  R.  Co.  v.  The 
State,  for  use,  etc.,  37  Md.  156; 
Same  v.  State,  use  of  Moran,  44  Md. 
283;  State,  use,  etc.,  v.  Phil.,  Wilm. 
&  Bait.  R.  R.  Co.,  47  Md.  76,  18  Am. 
Ry.  Rep.  253;  Chicago  CityRy.  Co.  v. 
Young,  62  111  238,  6  Am.  Ry.  Rep. 
230;  Smith ».  Hannibal  &  St.  Jos.  R. 
R.  Co.,  37  Mo.  287;  Meyers  v.  Chicago, 
Rock  Island  &  Pacific  R.  R.  Co.,  59 
Mo.  223,  8  Am.  Ry.  Rep.  473;  Fletcher 
V.  Atlantic*  Pacific  R.  R.  Co.,64  Mo. 
484,  17  Am.  Ry.  Rep.  303;  Cleve- 
land, Columbus,  Cincinnati  &  Indian- 
apolis Ry.  Co.  V.  Elliott,  28  Ohio  St. 
340,  14  Am.  Ry.  Rep.  123;  Directors, 
etc.,  of  Metropolitan  Ry.  Co.  v.  Jack- 
son, Law  Rep.,  3  App.  Cas.  193,  15 
Am.  Ry.  Rep.  621;  Hobbs  v.  Eastern 
R.  R.  Co.,  66  Me.  572,  19  Am.  Ry. 
Rep.  210.  But  if  a  person  sees,  or 
might  see,  cars  approaching,  it  is  neg- 
ligence to  get  on  or  remain  on  the 
track:  Butler,  admx.,  v.  Mil.  &  St. 
Paul  Ry.  Co.,  supra;  and  so  the  court 
will  charge.  And  whether  the  neg- 
ligence of  the  superintendent  of  a  re- 
pair shop  is  the  negligence  of  the  com- 
pany, is  also  a  question  for  the  jury, 
under  instruction :  Potter  v.  Chicago, 
Rook  Island  &  Pacific  Ry.  Co.,  46  la. 
399,  16  Am.  Ry.  Rep.  57. 
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sonaUe  care  is  generally  involved.'  The  degree  of  care  required 
is  changed  by  the  circumstances  of  the  case.  Some  circum- 
stances require  a  higher  and  some  a  lesser  degree  of  care. 
Hence  generally  negligence  is  a  mixed  question  of  law  and  fact. 
Under  proper  instructions  it  should  usually  be  submitted  to  the 
jury,  to  find  whether  proper  care  has  been  exercised  under  the  par- 
ticular circumstances." "  But  in  no  case  is  it  a  question  of  fact 
exclusively  for  the  jury,  for  there  is  some  principle  of  law  always 


'  Smith  V.  Hannibal  &  St.  Joe  R.  R. 
Co.,  37  Mo.  287;  Penn.  Canal  Co.  v. 
Bentley,  66  Penn.  St.  30;  Delaware, 
Lackawanna  &  Western  R.  R.  Co.  v. 
Napheys,  90  Penn.  St.  135;  S.  C.  1 
Am.  and  Eng.  R.  R.  Cas.  52;  Mulha- 
do  V.  The  Brooklyn  City  R,  R.  Co.,  30 
N.  Y.  (3  Tiffany),  870;  State  v.  Phil., 
Wilm.  &  Bait.  R.  R.  Co.,  supra;  Par 
dueah  &  Memphis  R.  R.  Co.  v.  Hoehl, 
12  Bush,  41,  18  Am.  Ry.  Rep.  338; 
Stevens  v.  European  &  N.  Am.  Ry., 
66  Me.  74,  19  Am.  Ry.  Rep.  48;  In- 
dianapolis &  St.  Louis  R.  R.  Co.  r. 
Evans,  88  111.  63, 21  Am.  Ry.  Rep.  284; 
Chicago,  Burlington  &  Quincy  R.  R. 
Co.  V.  Harwood,  90  111.  425;  Steffen  v. 
Chicago  &  North  Western  Ry.  Co.,  46 
Wis.  259,  21  Am.  Ry.  Rep.  385.  But 
see  Kirst  v.  Milwaukee,  Lake  Shore 
&  Western  Ry.  Co.,  46  Wis.  489,  21 
Am.  Ry.  Rep.  394.  But  in  Tennessee, 
under  the  statute  giving  a  right  of 
action  to  personal  representatives  for 
the  death  of  their  testator  or  intes- 
tate, it  is  said  the  burden  of  proof 
is  expressly  put  upon  the  defendant  to 
show  a  compliance  with  the  statutory 
requirements  for  the  prevention  of  ac- 
cidents; and  this,  it  is  said,  is  but  in 
affirmance  of  the  common  law  rule, 
that  the  killing  being  proved,  the  onMS 
is  upon  the  defendant  to  clear  himself 
of  negligence :  Louisville  &  Nashville 
R.  R.  Co.  V.  Connor,  9  Heisk.  19,  19 
Am.  Ry.  Rep.  368. 

'  74  Penn.  St.  223.  And  see  also, 
to  this  point:  Penn.  R.  R.  Co.  v.  Bar- 


nett,  59  Penn.  St.  259;  Penn.  Canal 
Co.  V.  Bentley,  66  Penn.  St.  30;  West 
Chester  &  Phila.  R.  R.  Co.  v.  McEl- 
wee,  67  Penn.  St.  311;  Pennsylvania 
R.  R.  Co.  V.  Fortney,  90  Penn.  St.  323; 
S.  C.  1  Am.  and  Eng.  R.  R.  Cas.  12'': 
Gaynor  v.  Old  Colony  &  Newport  Rj- 
Co.,  100  Mass.  208;  Eagan  v.  Fitch- 
burg  R.  R.  Co.,  101  Mass.  315;  Chaf- 
fee V.  Boston  &  Lowell  R.  R.  Co.,  104 
Mass.  108;  Coleman  v.  New  York  & 
New  Haven  R.'R.  Co.,  106  Mass.  160; 
Craig  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.; 
118  Mass.  431;  Filer  v.  N.  Y.  Cent.  R. 
R.  Co.,49  N.Y.  47;  Thurber».  Harlem 
Bridge,  Morrisania  &  Fordham  R.  R. 
Co.,  60  N.  Y.  326,  10  Am.  Ry.  Rep. 
126;  Mowrey  v.  Cent.  City  Ry.  Co., 
51  N.  Y.  666,  66  Barb.  43;  Terry  v. 
Jewett,  78  N.  Y.  338,  17  Hun,  395; 
Casey  v.  N.  Y.  Cent.  &  H.  R.  R.  R. 
Co.,  6  Abb.  N,  C.  104,  78  N.  Y.  518; 
Pendril  v.  .Second  Ave.  R.  R.  Co., 
34  N.  Y.  Superior,  481;  Hawley  v. 
Northern  Cent.  Ry.  Co.,  17  Hun, 
115;  Mahar  v.  Grand  Trunk  By.  Co., 
19  Hun,  32;  Cent.  R.  R.  Co.  of  New 
Jersey  v  Moore,  4  Zabr.  (N.  J.),  824; 
Cleveland,  Columbus  &  Cincinnati 
R.  R.  Co.  V.  Crawford,  24  Ohio  St. 
631,  7  Am.  Ry.  Rep.  172;  Baltimore 
&  Ohio  R.  R.  Co.  V.  Whittaker,  24 
Ohio  St.'  642,  7  Am.  Ry.  Rep.  182; 
Marietta  &  Cincinnati  R.  R.  Co.  v. 
Picksley,  24  Ohio  St.  654,  7  Am.  Ry. 
Rep.  186;  McNamara  v.  North  Pacific 
R.  R.  Co.,  50  Cal.  581,  12  Am.  Ry. 
Rep.  190;  Belair  v.  Chicago  &  N.  W. 
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applicable  to  the  particular  state  of  facts,  which  must  be  laid 
down  by  the  court,  and  by  which  the  jur^-  are  to  be  guided.' 

In  "West  Chester  &  Phila.  R.  E.  Co.  v.  McElwee,  'just  cited, 
the  court  say:  "  It  is  always  a  question  for  the  jury  when  the 
measure  of  duty  is  ordinary  and  reasonable  care.  In  such  cases 
the  standard  of  duty  is  not  fixed,  but  variable.  Under  some  cir- 
cumstances a  higher  degree  of  care  is  demanded  than  under 
others.  And  when  the  standard  shifts  with  the  circumstances 
of  the  case,  it  is  in  its  very  nature  incapable  of  being  determined 
as  matter  of  law,  and  must  be  submitted  to  the  jury  to  deter- 
mine what  it  is,  and  whether  it  has  been  complied  with."  '^  So 
where  the  measure  of  duty  is  not  unvarying,  and  where  both 
duty  and  a  party's  conformity  thereto  are  to  be  ascertained  as 
facts,  a  jury  alone  are  proper  to  determine  what  constitutes  neg- 
ligence in  the  particular  case,  and  whether  it  has  been  proved.'' 


R.  E.  Co.,  43  la.  662,  14  Am.  Ry. 
Rep.  575;  Bessex  v.  Chicago  &  North 
Western  Ry.  Co.,  45  Wis.  477,  18  Am. 
Ry.  Rep.  58;  Indianapolis  &  St.  Louis 
R.  R.  Co.  V.  Evans,  88  111.  63, 21  Am. 
Ry.  Rep.  284;  Cohen  ».  Eureka  &  P. 
R.  R.  Co.,  14  Nev.  376;  Cent.  Branch 
Union  Pac.  R.  R.  Co.  v.  Hotham,  22 
Kans.  41;  Kans.  Cent.  Ry.  Co.  v. 
Fitzsimmons,  Id.  686;  Houston  & 
Great  Northern  R.  R.  Co.  v.  Miller, 
61  Tex.  270.  Whether  blows  given 
while  expelling  one  rightfully  from 
the  cars  were  necessarily  given,  is  a 
question  of  fact  foi:  the  jury:  Coleman 
V.  The  N.  York  &  N.  Haven  R.  R. 
Co.,  supra.  But  if  the  facts  are  un- 
disputed, then  the  court  is  to  decide: 
Cent.  R.  R.  Co.  v.  Moore,  supra. 

'  Lake  Shore  &  Mich.  S.  R.  R.  Co.  v. 
Miller,  25  Mich.  (3  Post),  274,  294, 
295.  What  is  proper  care  is  a  question 
of  law;  whether  it  has  been  exercised 
is  a  question  of  fact:  Stratton  v.  Cen- 
tral City  Horse  Ry.  Co.,  95  111.  25;  S. 
C,  1  Am.  and  Eng.  R.  R.  Cas.  115. 

'67  Penn.  St.  315;  Glassey  v.  The 
Hestonville,  Mantua  &  Pairmount 
Passenger  R.W.  Co.,  57  Penn.  St.  172; 


Penn.  R.  R.  Co.  v.  Barnett,  59  Penn. 
St.  259;  Crissey  v.  Hestonville,  M.  &  P. 
P.  Ry.  Co.,  75  Id.  83;  State  v.  Man- 
chester &  L.  R.  R.  Co.,  52  N.  H.  563. 
^  North  Penn.  B.  R.  Co.  v.  Heileman, 
49  Penn.  St.  (13  Wright),  60;  Gla.ssey 
V.  The  Hestonville,  Mantua  &  I'air- 
mount  Passenger  Ry.  Co.,  57  Penn. 
St.  172;  Penn.  R.  r"  Co.  v.  Barnett, 
59  Penn.  St.  259;  West  Chester  & 
Phila.  R.  R.  Co.  v.  McElwee,  67 
Penn.  St.  311,  315;  Phil.  &  Reading 
R.  R.  Co.  ».  Killips,  88  Penn.  St.  405; 
Gaynor  v.  Old  Colony  &  Newport  Ry. 
Co.,  100  Mass.  208;  Coleman  v.  N. 
York  &  N.  Haven  R.  R.  Co.,  106 
Mass.  160;  Chaffee  v.  Boston  &  Lowell 
R.  R.  Co.,  104'  Mass.  108;  Bayley  v. 
Eastern  R.  R.  Co.,  125  Mass.  62;  Lin- 
nehan  v.  Sampson,  126  Id.  506;  Ed- 
son  e.  Central  R.  R.  Co.,  40  la.  47,  8 
Am.  Ry.  Rep.  412;  Henry  v.  Southern 
Pacific  R.  R.  Co.,  50  Cal.  176,  12  Am. 
Ry.  Rep.  168;  Fernandes  v.  Sacramen- 
to City  Ry.  Co.,  52  Cal.>45,  9  Am. 
Ry.  Rep.  352;  Texas  &  Pacific  Ry.  Co. 
».  Murphy,  46  Tex.  356,  13  Am.  Ry. 
Rep.  319;  Bonnell  v.  Delaware,  Lack- 
awanna &  Western  R.  R.  Co.,  39  N. 
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"  The  rule  is  well  settled,"  says  Mason,  J.,  "  that  it  is  a  matter  of 
right  in  the  plaintiff  to  have  the  issue  of  negligence  submitted 
to  the  jury,  when  it  depends  upon  conflicting  evidence,  or  on  in- 
ferences to  be  deduced  from  a  variety  of  circumstances  in  regard 
to  which  there  is  room  for  fair  difference  of  opinion  among  in- 
telligent men." ' 

The  prevailing  rule  in  Missouri  is,  that  where  there  is  any 
conflict  of  evidence  in  regard  to  the  issues  involving  negligence, 
the  question  of  negligence  is  to  be  left  to  the  jury  upon  the  evi- 
dence, under  instructions  from  the  court." 

The  safer  way,  however,  in  cases  involving  the  question  of 
negligence,  is  to  take  a  special  verdict,  finding  all  the  material 
facts  of  the  case.  The  question  of  negligence  then  becomes  a 
question  of  law,  and  may  be  dealt  with  accordingly.'  The  rule 
in  Kansas  is,  that  negligence,  if  there  is  controversy  about  the 
facts,  or  inferences  to  be  drawn  from  the  evidence,  is  a  question 
of  fact  for  the  jury;  but  if  the  facts  be  all  one  way,  or  there  is 
no  controversy  about  them,  then  negligence  is  a  question  of  law, 
for  the  court  to  determine.     So,  also,  it  is  matter  of  law  for  the 


J.  189,  14  Am.  Ry.  Rep.  220;  Kansas 
Pacific  Ry.  Co.  ».  Miller,  2-Col.  442, 
20  Am.  Ry.  Rep.  245;  Kansas  Pac. 
Ry.  Co.  V.  Twombly,  3  Col.  125;  Dit- 
berner  v.  Chicago.  Milwaukee  &  St. 
Paul  Ry.  Co.,  47  Wis.  138, 21  Am.  Ry. 
Rep.  37;  Hartwigj).  CMcago  &  North- 
western Ry.  Co.,  49  Wis.  358;  S.  C.  1 
Am.  &  Eng.  R.  R.  Cas.  65;  Hackford 
V.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  53 
N.  Y.  654,  43  How.  Pr.  222;  Belton 
V.  Baxter,  54  N.  Y.  24-5,  58  N.  Y.  411; 
Massoth  V.  Del.  &  H.  C.  Co.,  64  N.Y. 
524;  Wood  v.  N.  Y.  Cent.  &  Hudson 
River  R.  R.  Co.,  70  N.  Y.  195, 18  Am. 
Ry.  Rep.  548;  Leonard  v.  N.  Y.  Cent. 
&  Hudson  River  R.  R.  Co.,  42  N.  Y. 
Superior,  225;  Bait.  &  Ohio  R.  R.  Co. 
V.  Whittaker,  24  Ohio  St.  642;  Same 
V.  Whitacre,  35  Id.  627;  Carrington  v. 
Ficklin,  32  Gratt.  670;  Hawker  v. 
Bait.  &  Ohio  R.  R.  Co.,  15  W.  Va. 
628;  Solen  v.  Virginia  &  Truckee  R. 
R.  Co.,  13  Nev.  106;  State  v.  Man- 
chester &  L.  R.  R.  Co.,  52  N.  H.  528- 


Bait.  &  Ohio  R.  R.  Co.  v.  Fitzpatrick, 
35  Md.  32;  McMahon  v.  Northern 
Cent.  Ry.  Co.,  39  Md.  438. 

'  Wolf kiel  V.  Sixth  Avenue  R.  R. 
Co.,  38  N.  Y.  50,  51.  And  to  same 
point,  see  Ernst  v.  The  Hudson  River 
R.  R.  Co.,  35  N.  Y.  9. 

^Schultz  V.  Pacific  R.  R.  Co.,  36 
Mo.  13;  Smith  v.  Hannibal  &  St.  ,Toe 
R.  R.  Co.,  37  Mo..  287;  Tarwater  v. 
Hannibal  &  St.  Joe  R.  R.  Co.,  42  Mo. 
193;  McPheeters  v.  Hannibal  &  St. 
Joe  R.  R.  Co.,  45  Mo.  22;  Tabor  v. 
The  Missouri  Valley  R.  R.  Co.,  46  Mo. 
353;  Bums  v.  Bellefontaine  R.  W. 
Co.  of  St.  Louis,  50  Mo.  139;  Brown 
V.  Hannibal  &  St.  Joe  R.  R.  Co.,  50 
Mo.  461. 

'  Pittsburgh,  Port  Wayne  &  Chicago 
R.  R.  Co.  V.  Evans,  53  Penn.  St.  250, 
254.  See,  as  to  when  a  special  finding 
as  to  negligence  is  inconsistent  with 
the  verdict:  Goltz  v.  Winona  &  St. 
Peter  R.  R.  Co.,  22  Mmn.  55,  19  Am. 
Ry.  Rep.  359;    Haas  v.  Chicago  & 
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court  to  determine  what  degree  of,  care  on  one  side,  and  of  neg- 
ligence on  the  other,  will  enable  the  plaintiif  to  reeover.- 

But  when  there  is  no  conflict  of  testimony,  and  the  existence 
of  a  certain  state  of  facts  is  clearly  proven,  the  court  is  to  hold 
that  such  state  of  facts  is  established;  it  is  error  to  refer  the 
same  to  the  jury  for  their  finding.'^  And  where  all  the  material 
facts,  when  found,  admit  of  no  rational  inference  but  that  of 
negligence,  then  the  question  of  negligence  becomes  a  matter  of 
law  merely."  It  is  said,  in  an  English  case,  that  whether  there 
is  reasonable  evidence  of  negligence  to  be  left  to  the  jury,  is  a 
question  for  the  court;  it  is  for  the  jury  to  say  whether,  and 
how  far,  the  evidence  is  to  be  believed.* 

The  instructions  should  refer  to  Jhe  circumstances  of  the  case, 
and  be  so  given  as  to  secure  the  fair  consideration  and  judgment 
of  the  jury  upon  the  points  at  issue.^  A  charge  which  consists 
mainly  of  extracts  from  reported  cases,  having  no  special  refer- 
ence to  the  circumstances  of  the  case  on  trial,  is  objectionable; 
and  if  the  jury  have  been  misled  thereby,  a  new  trial  will  be 
granted." 


Northwestern  Ry.  Co.,  41  Wis.  44; 
Kearney  v.  Chicago,  Milwaukee  &  St. 
Paul  Ry.  Co.,  47  Id.  144,  21  Am,  Ry. 
Rep.  43.  And  see,  as  to  when  the  an- 
swers of  the  jury  will  be  deemed  eva- 
sive: Urbanek  v.  C,  M.  &  St.  P.  Ry. 
Co.,  47  Wis.  59,  21  Am.  Ry.  Rep.  58. 

'  Union  Pacific  R.  W.  Co.  v.  Rollins, 
5  Kansas,  177,  181,  182. 

^  Langhoff !).  Mil.  &  Prairie  du  Chien 
Ry.  Co.,  23  Wis.  43;  Spanlding  v. 
Chi.  &  N.  W.  Ry.  Co.,  33  Wis.  582, 
591;  Storey  v.  Brennan,  15  N.  Y.  524; 
White  V.  Stillman,  25  N.Y.  541; 
Goodman  v.  Simonds,   20  How.  359. 

'  Cleveland,  Columbus  &  Cincinnati 
R.  R.  Co.  V.  Crawford,  24  Ohio  St. 
681,  7  Am.  Ry.  Rep.  172. 

*  Directors,  etc.,  of  Metropolitan 
Ry.  Co.  V.  Jackson,  Law  Rep.,  3  App. 
Cas.  193,  15  Am.  Ry.  Rep.  621.  And 
see  Indianapolis  &  St.  Louis  R.  R.  Co. 
V.  Estes,  96  III.  470;  S.  C.  1  Am.  and 
Eng.  R.  R.  Cas.  622;    Nagle  v.  Alle- 


gheny Valley  R.  R.  Co.,  88  Penn.  St. 
35. 

5  Baltimore  &  Ohio  R.  R.  Co.  v. 
Whittaker,  24  Ohio  St.  642,  7  Am.  Ry. 
Rep.  182;  Marietta  &  Cincinnati  R. 
R.  Co.  V.  Picksley,  24  Ohio  St.  654,  7 
Am.  Ry.  Rep.  186.  Where  the  evi- 
dence is  conflicting,  the  jury  should 
be  accurately  instructed:  Chicago  City 
Ry.  Co.  V.  Freeman,  6  Bradw.  (111.), 
608;  Stratton  v.  Central  City  Horse 
Ry.  Co.,  95  111.  25;  S.  C.  1  Am.  and 
Eng.  R.  R.  Cas.  115.  But  all  the  law 
of  negligence  is  not  required  to  be  em- 
bodied in  one  instruction,  nor  all  the 
exceptions  to  the  general  rule  stated: 
Stratton  v.  C.  C.  H.  Ry.  Co.,  supra. 

6  B.  &  0.  R.  R.  Co.  V.  Whittaker, 
and  M.  &  C.  R.  R.  Co.  v.  Picksley, 
supra.  And  see,  as  to  when  instruc- 
tions may  assume  certain  facts  to  be 
negligence:  Toledo,  Peoria  &  Warsaw 
Ry.  Co.  V.  Bray,  57  III.  514,  10  Am. 
Ry.  Rep.  441 .    In  Texas  &  Pacific  Ry . 
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In  some  states,  the  question  of  proximate  cause  in  case  of 
damage  by  tire,  is.  submitted  to  the  jury  as  a  question  of  fact;* 
but  where  the  facts  are  undisputed,  and  the  intervening  agency 
is   manifest,  the   court   may  withhold   the  evidence  from   the 

9.  Proof  of  negligence. — Proof  of  negligence  may  be  made, 
as  of  any  other  issue  necessary  to  be  established,  by  direct  evi- 
dence of  the  facts  which  constitute  it,  or  by  such  circumstances 
as  iu  law  will  raise  a  presumption  thereof;'  for  although  negli- 


Co.  V.  Murphy,  46  Tex.  356  (13  Am. 
Ry.  Rep.  319),  however,  it  is  said  to 
be  error  to  instruct  a  jury  that  certain 
facts  constitute  negligence,  in  the  ab- 
sence of  any  law  to  that  effect.  But 
the  court  say,  in  the  same  case,  that 
if  the  acts  of  negligence  be  extreme, 
and  clearly  established  by  uncontra- 
dicted evidence,  that  the  court  would 
not  disturb  a  verdict  rendered  on  such 
charge,  if  the  party  is  uninjured  by  it. 
Where  the  jury  have  been  properly  in- 
structed, and  there  is  a  verdict  for  the 
plaintiff,  they  will  be  presumed  to 
have  passed  upon  the  negligence  of 
both  parties:  Hartwig  v.  Chicago  & 
Northwestern  Ry.  Co.,  49  Wis.  358; 
S.  C.  1  Am.  and  Eng.  R.  R.  Cas.  65. 

'  Perry  t.  Southern  Pacific  R.  R. 
Co.,  50  Cal.  678,  12  Am.  Ry.  Rep.  187; 
Clemens  ».  Hannibal  &  St.  Joseph  R. 
R.  Co.,  53  Mo.  366,  12  Am.  Ry.  Rep. 
351;  Fent  v.  Toledo,  Peoria  &  Warsaw 
Ry.  Co.,  59  111.  349;  Delaware,  Lack- 
awanna &  Western  R.  R.  Co.  v.  Sal- 
mon, 39  N.  J.  299,  14  Am.  Ry.  Rep. 
226;  Penn.  R.  R.  Co.  v.  Hope,  80 
Penn.  St.  373;  Hoag  v.  Lake  Shore  & 
Mich.  So.  R.  R.  Co.,  85  Penn.  St.  293, 
18  Am.  Ry.  Rep.  405;  Penn.  &.  N. 
Y.  Canal  &  R.  R.  Co.  v.  Lacey,  89 
Id.  458;  Atchison,  Topeka  &  Santa 
Fe  R.  R.  Co.  V.  Bales,  16  Kans.  252. 

2  Hoag  V.  L.  S.  &  M.  S.  R.  R.  Co., 
supra. 

'  Calvert  v.  Hannibal  &  St.  .Toe  R. 
R.  Co.,  38  Mo.  467;  Sheldon  v.  Hud- 


son River  R.  R.  Co.,  14  N.  Y.  (4  Ker- 
nan),  218;  Del.,  Lack.  &  W.  R.  R. 
Co.  V.  Napheys,  supra.  A  violation 
of  defendant's  rules  is  competent  evi- 
dence upon  the  question  of  negligence: 
Wood  V.  N.  Y.  Cent.  &  H.  R.  R.  R. 
Co.,  70  N.  Y.  195,  18  Am.  Ry.  Rep. 
548.  And  to  show  this,  a  book  con- 
taining the  rules  is  admissible  in  evi- 
dence: Hobbs  V.  Eastern  R.  R.  Co., 
66  Me.  572,  19  Am.  Ry.  Rep.  210. 
And  so  is  evidence  of  an  agreement 
between  two  railroad  companies  that 
one  shall  have  the  right  of  way  at  a 
common  crossing:  Wood  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  supra.  But 
where  an  injury  has  been  caused  by 
the  subversion  of  a  bridge,  the  con- 
struction of  another  in  its  place  in  a 
different  manner,  although  an  ac- 
knowledgment of  the  defective  con- 
struction of  the  former,  is  no  evidence 
that  such  defects  are  attributable  to 
negligence:  Kansas  Pacific  Ry.  Co. 
V.  Miller,  2  Col.  442,  20  Am.  Ry.  Rep. 
245.  And  see  Dale  v.  Del,  Lack.  & 
Western  R.  R.  Co.,  78  N.  Y.  468;  Sal- 
ters  V.  Del.  &  Hudson  Canal  Co.,  3 
Hun,  338;  Payne  v.  Troy  &  B.  R.  R. 
Co.,  9  Hun,  526.  But  see  Westfall  v. 
Erie  Ry.  Co.,  5  Hun,  75;  Harvey  v.  N. 
Y.  Cent.  &  H.  R.  R.  R.  Co.,  19  Hun, 
556.  An  offer  by  the  company  to  pay 
the  funeral  expenses  of  a  person  in- 
jured by  its  cars  is  not  admissible: 
Campbell  v.  Chi.,  R.  L  &  P.  Ry.  Co. 
45  la.  76.    Evidence  of  floods  occurl 
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gence  will  not  be  presumed,  as  an  independent  intendment  not 
resting  on  any  established  fact/  yet  circumstances  and  facts  may 
be  proven  wiiicb  will  raise  the  presumption  thereof  in  law." 

Where  an  injury  occurred  from  the  improper  construction  of  a 
depot  platform,  and  immediately  thereatter  the  company  caused 
the  same  to  be  changed,  evidence  of  such  change  was  adjudged 
proper  to'  go  to  the  jury,  as  tending  to  show  a  recognition  on  the 
part  of  the  company  of  such  improper  construction.' 

And  so,  where  the  injured  person  was  awaiting  the  arrival 
of  a  train  which  was  behind  time,  and  on  which  he  purposed 
to  leave,  but  was  in  the  meantime  injured  at  the  depot  by  an- 
other train  which  arrived  whilst  he  was  there  waiting,  evidence 
of  the  delay  of  the  train  on  which  he  designed  to  depart  was 
allowed  to  go  to  the  jury,  as  a  circumstance  bearing  on  the  ques- 
tion of  negligence;*  but,  to  our  mind,  with  doubtful  propriety, 
as  such  delay  could  in  no  manner  contribute  to  the  bringing 
about  the  injury,  nor  afford  any  reason  for  the  injured  party  to 


ring  subsequent  to  the  accident,  of- 
fered to  show  negligence  in  not  pro- 
viding for  such  occurrences,  is  incom- 
petent: Kans.  Pac.  Ey.  Co.  v.  Miller, 
supra. 

1  Smith  V.  Hannibal  &  St.  Joe  R.  R. 
Co.,  37  Mo.  287;  Penn.  R.  R.  Co.  v. 
Goodman,  62  Penn.  St.  329,  338;  Dela- 
ware, Lackawanna  &  Western  R.  R. 
Co.  V.  Napheys,  90  Penn.  St.  135;  S. 
C.  1  Am.  and  Eng.  R.  R.  Cas.  52; 
Sheldon  v.  The  Hudson  River  R.  R. 
Co.,  14  N.  T.  (4Kernan),  218;  Field®. 
New  York  Cent.  R  R.  Co.,  32  N.  Y. 
339.  In  A  rkansas  it  is  held  that  negli- 
gence is  presumed  in  case  of  injury  to 
a  passenger  without  fault  on  his  part: 
George  v.  St.  Lottis,  Iron  M  untain  & 
Southern  Ry.  Co.,  34  Ark.  613;  S.  C. 
1  Am.  and  Eng.  R.  R.  Cas.  294. 

2  Brown  v.  Hannibal  &  St.  Joe  E. 
R.  Co.,  33  Mo.  309;  Smith®.  Hannibal 
&  St.  Joe  R.  R.  Co.,  37  Mo.  287;.  Cal- 
vert V.  Hannibal  &  St.  Joe  R.  R.  Co., 
38  Mo.  467;  Pennsylvania  R.  R.  Co. 
V.  Henderson,  51  Penn.  St.,  315;  Penn- 
sylvania R.  R.  Co.  V.  Books,  57  Penn. 


St.  339;  Sheldon  v.  Hudson  River  R. 
R.  Co.,  14  N.  Y.  (4  Kernah),  218; 
Field  V.  New  York  Cent.  R.  R.  Co., 
32  N.  Y.  (5  Tiffany),  339;  Webb 
V.  The  Rome,  Watertown  &  Ogdens- 
burgh  R.  R.  Co.,  49  N.  Y.  (4  Sickels), 
420.  Taus,  in  Kirst  v.  Milwaukee, 
Lake  Shore  &  Western  Ry.  Co.,  46 
Wis.  489,  21  Am.  Ry.  Rep.  394,  it  was 
held  that  where  plaintiff  showed  in- 
jury to  his  goods  while  in  the  posses- 
sion of  the  defendant,  which  injury 
occurred  in  the  performance  of  an  act 
which,  when  performed  with  due  care, 
does  not  ordinarily  cause  such  injury, 
it  was  held  this  was  evidence  from 
which  the  jury  might  infer  negli- 
gence. 

'  Pennsylvania  R.  R.  Co.  ®.  Hender- 
son, 51  Penn.  St.  315.  But  where  a 
passenger,  in  stepping  from  a  plat- 
form, fractures  her  knee-cap  without 
any  apparent  external  cause,  no  pre- 
sumption of  negligence  arises:  D.,  L. 
&  W.  R.  R.  Co.  V.  Naiheys,  'supra. 

*  Pennsylvania  R.  R.  Co.  v.  Hender- 
son, 51  Penn.  St.  315. 
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be  upon  the  platform,  where  he  was  ueither  leaving,  arriving,  nor 
having  any  business. 

And  80  it  has  been  held,  on  a  question  of  alleged  negligence 
of  a  railroad  company,  in  an  action  for  damages  by  fire,  charged 
to  have  been  communicated  from  a  locomotive  engine  of  the 
company,  that  evidence  was  proper  to  go  to  the  jury  to  prove 
that  there  were  coals  on  the  track  at  the  time  and  place  at 
which  the  fire  was  communicated  or  occurred,  and  at  other 
times  not  long  therefrom,  as  tending  to  show  negligence  in  the 
manner  of  using  the  engines  of  the  company,  and  also  in  the 
condition  of  the  engines  in  respect  to  having  proper  preventa- 
tives against  the  escape  of  fire.'  But  the  repeated  firing  of  the 
company's  grounds,  or  those  of  an  adjoining  landholder,  at  a 
particular  place  on  the  road,  is  not  alone  competent  evidence  to 
raise  an  inference  of  negligence  on  the  part  of  the  company;  and 
therefore,  where  the  court  charged  the  jury  that  such  circum- 
stances were  proper  for  their  consideration,  as  in  itself  eyidence 
of  negligence,  judgment  having  gone  for  the  plaintifi",  it  was,  by 
reason  of  such  charge,  and  for  other  reasons,  reversed." 

And  where,  on  account  of  the  coldness  of  the  weather,  all  the 
employes  of  a  train  are  upon  the  engine,  so  that  the  only  means 
of  stopping  it,  or  checking  its  speed,  are  those  controlled  by  the 
engineer,  it  is  negligence  on  the  part  of  the  company .° 

In  Indiana,  under  a  general  charge  of  negligence  in  the  peti- 
tion or  declaration,  any  degree  of  negligence  may  be  proven;* 

1  Webb  V.  The  Rome,  Watertown  &  »  St.  Louis  &  Southeastern  Ry.  Co. 

Ogdensburgh  R.  R.  Co.,  49  N.  T.  420;  v.  Mathias,  50  Ind.  65,   8  Am.   Ry. 

Westfall  V.  Erie  Ry.  Co.,  5  Hun,  75;  Rep.  381. 

Hoyt  V.  Jeffers,  30  Mich.  190;  Cleave-  *  Indianapolis,  P.  &  C.  R.  R.  Co.  v. 

land  V.  Grand    Trunk    Ry.   Co.,   42  Keely,   28    Ind.    133;    Jefferson ville, 

Vt.  449;  Henry  v.  Southern  Pac.  R.  Mad.  &  Ind.  R.  R.  Co.  v.  Hendricks, 

R.  Co.,  50  Cal.  176;  Longabaugh  v.  41  Ind.  48;  Penn.  Co.  v.   Krick,   47 

Va.  City  &  T.  R.  R.  Co.,  9  Nev.  271^  Ind.  368;  Jackson  v.  Indianapolis  & 

Piggot  V.  Eastern  Counties  Ry.  Co.,  St.   Louis  R.   R.   Co.,   47  Ind.   454; 

3  Com.  B.  229.  AUender  v.  Chi.,  Rock  Isl'd  &  Pacific 
^Phila.   &  Reading  R.  R.  Co.  v.  R.  R.  Co.,  37  Iowa,   264.    And  see 

Yeiser,  8  Penn.  St.    (8    Barr),   366;  Lalor  v.  Chi.,  B.  &  Q.  R.  R.  Co.,  52 

Bait.  &  Sasq.  R.  R.  Co.  v.  WoodruflF,  111.  401;  Ind.  &  St.  Louis  R.  R.  Co.  v. 

4  Md.  242;  Lester  v.  Kansas  City,  St.  Evans,  88  111.  63.  On  appeal,  a  judg- 
Jos.  &  C.  B.  R.  R.  Co.,  60  Mo.  265;  ment  will  not  be  reversed  on  the 
Edwards  b.  Ottawa  River  Nav.  Co.,  mere  weight  of  evidence  of  negligence, 
39  Upp.  Can.,  Q.  B.,  264.  where  there  is  evidence  to  support  the 
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and  although  there  is  no  statute  in  said  state  making  it  the  dnty 
of  railroad  companies  to  ring  a  hell  or  hlow  the  whistle  of  the 
locomotive  at  crossings  of  public  highways,  yet  the  omission  to 
do  so  may  amount  to  negligence,  according  to  circumstances; 
and  whether  it  does  or  does  not,  in  a  given  case,  is  for  the  jury 
to  decide,  under  the  evidence  and  the  charge  of  the  court.'  But 
proof  of  injury  at  a  highway  crossing  raises  no  presumption  of 
negligence  on  the  part  of  the  company." 

The  explosion  of  an  engine  boiler  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  railroad  company  owning  and  op- 
erating the  same.'  The  burden  of  proof  is  thereby  thrown  upon 
the  company  to  show  to  the  contrary ;  *  and  this  presumption, 
arising  from  such  prima  facie  evidence,  is  overcome  by  proof 
tkat  the  iron  is  of  the  kind  usually  used  for  boilers,  was  subjected 
to  and  stood  the  usual  tests,  and  that  the  boiler  was  used  by 
experienced  persons,  with  prudence  and  skill. °  And  so  getting 
off  the  track,  where  no  interference  or  obstruction  from  outside 
parties  is  shown,  is  prima  facie  evidence  of  negligence.' 

finding:    Madison  &  Indianapolis  R.  217.    But  see  111.  Cent.  R.  R.  Co.  v. 

R.  Co.  ».  Taffe,  37  Ind.  361,  5  Am.  Ry.  Houck,  72  111.  285;  Mobile  &  Ohio  R. 

Rep.  422;  but  where  the  record  shows  R.  Co.  v.  Thomas,  42  Ala.  672;  Kansas 

no  negligence  on  the  part  of  the  de-  Pac.  Ry.  Co.  v.  Salmon,  11  Kans.  83. 

fendant,  it  will :    Chicago  &  Alton  R.  *  111.  Cent.  R.  R.  Co.  v.  Phillips,  55 

R.  Co.  V.  Mock,  88  111.  87,  21  Am.  Ry.  111.  194,  199;  T.,  W.  &  W.  Ry.  Co.  ». 

Rep.  287.  Moore,  supra. 

'Indianapolis,  Gin.  &  Lafayette  R.  ^lU.  Cent.  R.  R.  Co.  v.  Phillips,  55 

R.  Co.  V.  Hamilton,  44  Ind.  76.  lU.  194,  199. 

2  Chicago  City  Ry.  Co.  v.  Lewis,  5  ^Feital  v.  Middlesex  R.  R.  Co.,  109 

Bradw.  (111.),  242;    Elliott  v.  St.  Louis  Mass.  398;   Stevens  v.  European  &  N. 

&  Iron  Mountain  R.  R.  Co.,  67  Mo.  Am.  Ry.,  66  Me.  74;  S.  C.  19  Am.  Ry. 

272;  Williams  v.  Great  Western  Ry.  Rep.  48;  Peoria,  Pekin  &  Jacksonville 

Co.,  Law  Rep.  9  Exch.  157.  R.  R.  Co.  v.  Reynolds,  88  111.  418;  S. 

'111.  Cent.  R.  R.  Co.  ».  Phillips,  49  C.  21  Am.  Ry.  Rep.  324;   Georges. 

111.  234;  m.  Cent.   R.  R.  Co.  ».  Phil-  St.  Louis,  Iron  Mountain  &  Southern 

lips,  55  111.  194,  199;  Toledo,  Wabash  Ry.  Co.,  34  Ark.  613;  S.€.  1  Am.  & 

ife  Western  Ry.  Co.  ».  Moore,  77  111.  Eng.  R.  R.  Cas.  294. 
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1.  From  defective  roads  and  appliances. — It  18  the  duty  of 
railroad  corporations,  operating  their  roads  as  common  carriers 
of  passengers,  to  avail  themselves  of  proper  and  competent  en- 
gineering skill  and  work  in  the  constrnction  of  their  roads,  and 
in  the  selection  and  use  of  the  appliances  and  means  used  in 
operating  the  game,  with  a  view  to  the  safety  of  passengers,  so 
far  as  safety  may  be  attained  to  by  the  utmost  skill,  diligence 
and  care  in  that  respect,  and  to  resort,  from  time  to  time,  to  the 
best  known  means  and  tests  for  detecting  defects  and  insecuri- 
ties; and  for  injuries  occasioned  by  omission  so  to  do,  they  are 
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liable  in  damages,  if  the  injured  party  observe  due  care  to  avoid 
the  injury.' 

And  a  railroad  company  is  liable  for  an  injury  caused  by  fall- 
ing through  a  bridge  over  a  public  street  in  a  city,  while  the 
plaintiff  was  attempting  to  get  ou  the  train  of  the  defendant.  It 
is  the  duty  of  the  company  to  have  such  a  bridge  properly  cov- 
ered or  protected,  so  as  to  prevent  injuries." 

The  opinion  of  the  conductor  of  the  train  on  which  the  acci- 
dent occurred,  is  not  admissible  as  expert  testimony,  to  show  that 
if  proper  guard  chains  had  been  provided,  connecting  the  trucks 
with  the  body  of  the  car,  the  accident  would  not  have  happened;' 
but  inasmuch  as  in  this  case  the  conductor  also  testified  that  if 
such  chains  had  been  on  the  car  as  were  subsequently  put  on 
when  the  car  was  repaired,  thej'  would  not  have  held  the  truck 
to  the  car,  it  was  held  the  defendant  was  not  prejudiced  thereby, 
and  therefore  it  could  not  be  assigned  for  error.* 

Where  the  plaintiff's  intestate  was  injured  by  the  subversion 
of  a  bridge,  by  which  a  train  was  wrecked,  it  was  held  that  the 
subsequent  construction  of  a  new  bridge  in  a  different  manner 
amounted  to  an  admission  that  the  former  one  was  improperly 
constructed,  but  not  that  such  defects  were  attributable  to  negli- 

'  Virginia  Cent.  R.  R.  Co.  v.  Sanger,  injury  by  the  fall  of  a  berth  in  a  sleep- 

15  Gratt.  230;  Baltimore  &  Ohio  R.  ing  oar.     Proof  of  the  condition  of  the 

R.  Co.  V.  Wightman,  29  Gratt.  431,  17  track  far  distant  from  the  place,  of 

Am.  Ry.  Rep.  351;  Muldowney  v.  111.  accident,  is  inadmissible:  Holyoke  v. 

Cent.  Ry.  Co.,  36  Iowa,  462;  Cumber-  Grand  Trunk  Ry.  Co.,  48  N.  H.  541; 

land  Valley  R.  R.  Co.  v.  Hughes,  11  Louisville  &  Nashville  R.  R.  Co.  v. 

Penn.  St.  141;  Pittsburg,  Fort  Wayne  Fox,  11  Bush  (Ky.),  495,  14  Am.  Ry. 

6  Chicago  Ry.  Co.  v.  Gilleland,  56  Rep.  374;  Grand  Rapids  &  Ind.  R.  R. 
Penn.  St.  445;  Meiers.  Penn.  R.  R.  Co.  v.  Huntley,  38  Mich.  537.  They 
Co.,  64  Penn.  St.  225;  Oliver  e.  New  are  not  insurers,  however,  against  the 
York  &  Erie  R.  R.  Co.,  1  Edmonds  negligence  of  manufacturers:  N.  & 
(N.  Y.),  589;  Reed  v.  N.  Y.  Central  D.  R.  R.  Co.  v.  Jones,  supra. 

R.  R.  Co.,  56  Barbour,  493;  Carroll  v.  "Chicago  &  Northwestern  Ry.  Co. 

Staten  Island  R.  R.  Co.,  58  N.  Y.  126,      v.  Fillmore,  57  111.  265,  10  Ani.  Ry. 

7  Am.  Ry.  Rep.  25.;  Nashville  &  Deca-      Rep.  462. 

tur  R.  R.  Co.  V.  Jones,  9  Heisk.  27,  'Bixby  «.  Montpelier  &  St.  Johns- 

19  Am.  Ry.  Rep.  261;  Peoria,  Pekin  bury  R.  R.  Co.,  49  Vt.  123,  17  Am. 

&  Jacksonville  R.  R.  Co.  v.  Reynolds,  Ry.  Rep.  140. 

88  111.  418,  21  Am.  Ry.  Rep.  324;  *'Ibid.    See  also,  as  to  evidence  of 

Pennsylvania  Co.  v.  Roy,  102  U.  S.  the  contract  of  carriage,  where  there 

451;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  are  connecting  lines — Same  case. 
225.    The  case  last  cited  was  of  an 
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gence.'  It  is  the  duty  of  the  company,  in  building  bridges,  to 
use  due  diligence  to  ascertain  the  likelihood  of  floods  and  freshets; 
and  if  indications  exist  of  former  floods,  it  is  gross  negligence  to 
construct  the  bridge  with  approaches  of  light  and  unsubstantial 
soil,  reaching  out  into  the  channel.' 

2.  From  negligence  in  operating  the  road. — The  obligations 
and  duties  of  railroad  corporations  as  common  carriers  of  per- 
sons, bind  them  to  the  observance  of  the  highest  degree  of  dili- 
gence and  care  in  behalf  of  the  safety  of  the  persons  of  those 
traveling  as  passengers  upon  their  trains;  and  although  the 
common  law  doctrine,  as  to  insurance  of  goods  carried  by  such 
companies,  does  not  apply  to  them  as  carriers  of  passengers,  yet 
they  are  required  to  use  the  utmost  care,  in  the  conduct  of  their 
business,  to  avoid  injury  to  their  passengers,  that  the  nature  of 
the  case  will  admit  of.'  They  are  not  liable,  however,  for  inju- 
ries arising  from  inevitable  accident,  or  from  causes  beyond  their 
control.* 

This  same  degree  of  care  is  i-equired,  too,  in  regard  to  the  suit- 
ableness of  the  means  used  for  transportation,  and  as  to  the 
fitness  of  the  employes  and  persons  operating  and  controlling 
the  same.'^ 

The  result  of  this  principle  is,  that  for  injuries  sustained  by 
passengers,  by  reason  of  the  want  of  such  diligence  and  care  in 
respect  to  any  of  these  requirements,  the  companies  are  liable  to 
respond  in  damages  in  an  action,  if  the  injured  party  has  him- 

'  Kansas  Pacific  Ry.  Co.  «.  Miller,  son,  49  111.  480;    Virginia  Cent.  R.  R. 

2  Col.  442,  20Am.Ry.  Rep.  245.  That  Co.  v.  Sanger,  15  Gratt.  230;  Balti- 

is  a  question  for  the  jury:    Ibid.  more  &  Ohio  R.  R.  Co.  v.  Wightman, 

'^>^-  29  Gratt.  4.31,  17  Am.  Ry.  Rep.  351; 

'Taylor  v.  Grand  Trunk  R.  W.  Co.,  Hardy  v.  N.  Car.  Cent.  R.  R.  Co.,  74 

48  N.  H.  304;    S.  C.  2  Am.  R.  229;  N.  Car.  734,  13  Am.  Ry.  Rep.  121. 

Phil.  &  Reading  R.  R.  Co.  v.  Derby,  '  '  *  Pittsburg,  Fort  "Wayne  &  Chi.  Ry. 

14  How.  486;  Fuller  ».  Naugatuck  R.  Co.   v.   Gilleland,   56  Penn.  St.  445. 

R.  Co.,  21  Conn.  557;    McElroy  and  And  the  same  rules  apply  to  railroad 

wife  V.  Nashua  &  Lowell  R.  R.  Co.,  4  companies  operating  steam  vessels  for 

Cush.  400 ;  Wheaton  v.  North  Beach  &  the  carriage  ef  passengers :    Carroll  v. 

Mission  R.  R.  Co.,  36  Cal.  590;  Meier  Staten  Island  R.  R.  Co.,  58  N.  Y.  126, 

V.  Penn.  R.  R.  Co.,  64  Penn.  St.  225;  7  Am.  Ry.  Rep.  25. 

Union  Pac.  Ry.  Co.  v.  Hand,  7  Kan-  =  Pittsburg,  Fort  Wayne  &  Chi.  Ry. 

sas,  380;    Jeffersonville  R.  R.  Co.  v.  Co.  v.  Gilleland,   56   Penn    St    445- 

Hendricks,  26  Ind.  228;  Toledo,  Wa-  Meier  v.  Penn.  R.  R.  Co.,  64  Penn.  St! 

bash  &  Western  Ry.  Co.  v.  Apper-  225. 
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self  observed  due  and  ordinary  care  on  his  part  to  avoid  the  in- 
jury, and  has  not  by  his  own  negligence  contributed  thereto.' 

3.  Prom  negligence  of  two  or  more  companies. — A  passenger 
receiving  an  injury  in  a  conveyance  over  which  he  has  no  con- 
trol, is  not  chargeable,  as  for  contributory  negligence,  with  the 
negligence  of  a  driver  or  conductor  of  such  conveyance,  as  an 
objection  to  his  recovery  against  another  company,  corporation, 
or  person,  for  injuries  resulting  from  their  negligence."  But 
such  passenger  will  be  entitled  to'his  action  against  the  one  or 
the  other  of  the  companies,  or  against  them  both  jointly,  for  an 
injury  occasioned  by  their  mutual  negligence,  provided  he  him- 
self is  guilty  of  no  act  which  tended  to  bring  about  the  collision 
or  other  cause  of  the  injury;  and  this,  too,  although  such  pas- 
senger may  have  been  in  other  respects  guilty  of  negligence." 


'  Taylor  v.  Grand  Trunk  R.  W.  Co., 
48  N.  H.  304;  Phila.  &  Reading  R.  R. 
Co.  ■».  Derby,  14  How.  486;  Card  v. 
New  York  &  Harlem  R.  R.  Co.,  50 
Barbour  (N.  T.),  39;  Walker  v.  Erie 
Ry.  Co.,  63  Barbour,  260;  Hanley  v. 
Harlem  R.  R.  Co.,  1  Edmonds  (N.  Y.), 
359;  Hardy  ».  N.  Car.  Cent.  R..R.  Co., 
47  N.  Car.  734,  13  Am.  Ry.  Rep.  121. 
For  the  purpose  of  showing  negligence 
in  this  respect,  consisting  in  a  viola- 
tion of  the  rules  of  the  company  by 
employes,  a  book  containing  such  rules 
is  admissible  in  evidence:  Hobbs  v. 
Eastern  R.  R.  Co.,  66  Me.  572, 19  Am. 
Ry.  Rep.  210.  Where  the  plaintiff 
declares  upon  a  particular  species  of 
negligence,  he  must  so  recover;  he 
can  not  make  proof  of  negligence  in 
another  particular:  Toledo,  Wabash 
&  Western  Ry.  Co.  v.  Foss,  88  HI.  551, 
21  Am.  Ry.  Rep.  368. 

^  Chapman  ».  New  Haven  R.  R.  Co., 
19  N.  Y.  341;  Colegrove  v.  N.  York  & 
N.  Haven  and  N.  York  &  Harlem  R. 
R.  Cos.,  20  N.  Y.  492;  S.  C.  6  Duer, 
382;  Barrett  v.  The  Third  Avenue  R. 
R.  Co.,  45  N,  Y.  (6  Hand),  628;  Wylde 
V.  Northern  R.  R.  Co.  of  N.  J.,  53  N. 
Y.  156;  Bennett  v.  N.  J.  R.  R.  &  T. 
Co.,  7  Vroom,  225;  Danville,  L.  &  N. 
69 


Turnp.  R.  Co.  v.  Stewart,  2  Met. 
(Ky.),  119.  "  The  rule  of  law  is,  that 
when  a  third  party  has  sustained  an 
injury  to  his  property  from  the  co- 
operating consequences  of  two.  causes, 
though  the  persons  producing  them 
may  not  be  in  intentional  concert  to 
occasion  such  a  result,  the  injured 
person  is  entitled  to  compensation 
for  his  loss  from  either  one  or  both  of 
them":  Per  Watnb,  Justice,  in  the 
case  of  The  Steamer  New  Philadelphia, 
1  Black,  62,  76.  Contra,  Thorogood 
V.  Bryan,  8  C.  B.  115:  Child  v.  Hearn, 
Law  Rep.  9  Exch;  176;  Armstrong  v. 
Lancashire  &  Y.  Ry.  Co.,  10  Id.  47. 
See  Prideaux  v.  City  of  Mineral  Point, 
43  Wis.  513. 

"  Chapman  v.  The  N.  Haven  R.  R. 
Co.,  19  N.  Y.  341;  Colegrove  v.  N.  Y. 
&  N.  Haven  and  N.  Y.  &  Harlem  R. 
R.  Cos.,  20  N.  Y.  492;  Brown  v.  N. 
Y.  Cent.  R.  R.  Co.,  32  N.  Y.  597; 
Wylde  V.  Northern  R,  R.  Co.,  supra; 
Foulkes  ».-  Met.  Dist.  Ry.  Co.,  Law 
Rep.  5  C.  P.  Div.  157;  S.  C.  4  Id.  267; 
Vary  v.  Burlington,  Cedar  Rapids  & 
Mo.  River  R.R.  Co.,  42  la.  246.  But 
see  Berringer  v.  Great  Eastern  Ry. 
Co.,  Law  Rep.  4  C.  P.  Div.  163. 
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The  party,  however,  is  entitled  to  but  one  satisfaction.'  If  he 
settles  with  one  company,  and  discharges  it  from  liability  for  the 
injury,  the  discharge  or  release  inures  also  to  the  benefit  and 
discharge  of  the  other.  The  release  of,  or  compensation  accepted 
as  satisfaction  from,  one  of  two  or  more  tort  feasors  releases  the 
others.^ 

And  likewise,  where  two  or  more  roads  assume  to  become 
and  be  consolidated  into  one  body,  and  practically  act  upon 
that  assumption  in  the  carrying'  of  passengers,  and  an  injury  is 
inflicted  by  such  companies,  so  acting  in  their  united  capacity, 
upon  a  passenger  on  one  of  their  trains,  by  reason  of  such  negli- 
gence on  their  part  as  would  otherwise  entitle  him  to  an  action 
if  inflicted  by  a  company  acting  in  its  legitimate  individual  char- 
acter, the  person  thus  injured  is  entitled  to  recover  against  the 
several  roads  so  inflicting  the  injury,  and  may  thus  sue  them  in 
such  assumed  joint  capacity,  although  the  supposed  consolidation 
of  the  several  roads  may  be  unauthorized  in  law,  and  may  be 
without  technical  legality.  They  will  not  be  permitted  to  deny 
the  legality  thereof  as  a  defense  to  an  action  growing  out  of 
transactions  based  upon  the  supposition,  either  in  law  or  in  fact, 
of  the  existence  thereof.' 

4.  Prom  obstruction  to  town  or  city  ways. — If  a  railroad 
company,  in  the  lawful  construction  of  their  l*oad,  so  obstruct  a 
public  highway  as  to  render  it  dangerous  to  the  public,  the  com- 
pany will  be  liable  for  an  injury  occasioned  thereby;  this,  too, 
whether  the  work  be  executed  by  the  company  directly,  or  by  a 
contractor  engaged  to  construct  the  same.*  And  if  the  defect  be 
such  as  to  render  liable  a  town  corporation  within  the  limits  of 
which  the  defect  occurs,  for  injuries  sustained  by  reason  of  such 
defect  or  obstruction,  and  recovery  is  had  for  the  same  against 
the  town,  then  the  latter  has  recourse  against  the  railroad  com- 
pany for  the  amount  of  such  recovery,  so  far  as  regards  the 
amount  of  single  damages  recovered.^     But  in  case  the  recovery 

1  Barrett  v.  The  Third  Avenue  R.  E.  ^  Lowell  v.  The  Boston  &  Lowell  R. 
Co.,  45  N.  T.  (6  Hand),  628.  R.  Co.,  23  Pick.  24;  Proprs.  of  Locks  & 

2  Barrett  v.  The  Third  Avenue  R.  R.  Canals  v.  Lowell  Horse  R.  R.  Co.,  109 
Co.,  45  N.  Y.  (6  Hand),  628.  Mass.  221 ;  Wobum  v.  Boston  &  Lowell 

'Bissell  V.  The  Michigan  Southern  R.  R.  Co.,  Id.  283;    City  of  Portland 

&  N.  Ind.  R.  R.  Co.,  22  N.  T.  258.  ,,.  Atlantic  &  St.  Lawrence  R.  R.  Co., 

*  Lowell  ».  The  Boston  &  Lowell  R.  66  Me.  485;  "Wilson  v.  City  of  Water 

R.  Co.,  23  Pick.  24.  town,  3  Hun,  508. 
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be  had  for  double  damages,  by  reason  of  the  omission  to  repair 
on  the  part  of  the  town,  under  a  law  subjecting  it  tosneh  double 
damages  for  such  neglect  of  duty,  then  the  recourse  of  the  town 
against  the  company  will  not  be  for  the  entire  amount  of  the 
recovery,  but  only  for  single  damages.  The  liability  of  the  town 
to  double  damages  being  predicated  in  law  upon  its  own  neglect 
to  repair  or  remove  the  obstruction,  the  company  will  in  nowise 
be  liable  therefor,  such  neglect  of  the  town  not  being  in  any 
manner  the  necessary  result  of  the  original  negligence  or  wrong 
act  of  the  railroad  company.' 

5.  Injuries  by  leaping  from  the  cars. — A  person  traveling  on 
a  train  which  fails  to  stop  at  his  place  of  destination,  and  who 
leaps  from  the  train  in  passing  such  place,  under  circumstances 
which  should  deter  a  person  of  ordinary  prudence  from  so  doing, 
does  so  at  his  own  risk  and  peril,  notwithstanding  the  conductor 
or  brakeman  on  the  train  advise  him  that  he  can  do  so  with 
safety.  He  is  bound  to  the  exercise  of  reasonable  care  and  judg- 
ment in  the  matter,  if  left  to  act  voluntarily,  and  he  be  not  sub- 
jected to  any  actual  constraint  in  reference  to  leaping  from  the 
train.'' 

So,  if  a  passenger  is  being  carried  past  a  station  to  which  he 
is  bound,  and  at  which,  by  his  ticket,  and  the  rules  of  the  road  as 
to  the  running  of  the  trains,  he  has  a  right  to  be  let  off,  he  may 
not,  except  at  his  own  risk  and  peril,  get  off,  or  leap  frofn  the 
cars  whilst  they  are  moving.  He  can  not,  by  such  rashness,  im- 
pose any  liability  upon  the  company  for  the  consequences  there- 
of. In  such  case  it  is  his  duty  to  remain  on,  and  he  may  then 
have  his  redress  in  an  action  of  damages  for  being  carried  past 
the  station  whereat  he  had  a  right  to  stop.  He  may,  in  such  case, 
recover  for  the  inconvenience,  lost  time,  and  increased  labor  and 
expense  of  travel,  occasioned  thereby,  as  also  for  all  damage 
which  is  directly  the  result  of  the  wrong  actor  negligence  of  the 
company.' 

•Lowell  V.  The  Boston  &  Lowell  R.  &  Carrollton  R.  R.  Co.,  9  La.  Ann- 

R.  Co.,  23  Pick.  24.  441;   Evansville  &  Crawfordsville  R. 

2  Chicago  &  Alton  R.  R.  Co.  v.  Ran-  R.  Co.  i'.  Duncan,  28  Ind.  441. 
dolph,  53  111.  510;   S.  C.  5  Am.  R.  60;  '  Damont  v.  New  Orleans  &  Cnrroll- 

Dougherty  v.  Chicago,  Burlington  &  ton  R.  R.  Co.,  9La.  Ann.  441;, Chicago 

Qaincy  R.  R.  Co.,  86  111.  467,  17  Am.  &  Alton  R.  R.  Co.  v.  Randolph,  53  111. 

Ry.  Rep.  489;  Damont  v.  New  Orleans  510;  S.  C.  5  Am.  R.  60. 
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In  like  manner,  if  the  stoppage  be  too  short  to  allow  passen- 
gers to  lAve  the  cars  with  convenience  and  safety,  they  may  not, 
at  the  risk  of  the  company,  attempt  to  leave  the  cars  whilst  start- 
ing or  in  motion.  If  they  do  so,  they  do  It  at  their  own  risk. 
They  should  remain  aboard,  and  resort  to  their  action  for  dam- 
ages, occasioned  by  the  negligent  or  wrong  act  of  the  company  in 
not  aifording  a  reasonable  opportunity  or  time  to  leave  the  train. 
But  although  a  passenger  may  not  attempt  to  pass  from  a 
moving  train,  for  the  mere  reason  that  it  is  likely  to  carry  him 
past  liis  station,  except  at  his  own  peril,  if  done  of  his  own  free 
will  and  uninfluenced  judgment,  yet  if  the  motion  of  the  train 
be  so  slow  that  the  danger  of  getting  off  may  not  be  apparent  to 
a  reasonable,  yet  inexperienced  person,  and  the  manager  of  the 
train  be  present,  and  instruct  and  thus  influence  the  party  to  get 
•off  while  the  train  is  thus  moving,  then  if  the  passenger  be  in- 
jured, the  injury  will  not  be  regarded  in  law  as  caused  by  the  con- 
tributory negligence  of  the  party  injured.  He  has  a  right  to 
expect  that  the  company  "  had  employed  a  skillful  and  prudent 
conductor,  who  would  not  expose  passengers  to  dangerous  risks, 
and  who  had  experience  and  knowledge  in  his  business,  sufficient 
to  correctly  advise  and  direct  passengers  as  to  the  proper  time 
and  manner  of  alighting  safely  from  the  train." ' 

The  same  rule  prevails  in  Georgia,  as  to  a  passenger  leaping 
from  the  cars  in  just  apprehension  of  danger;  and  such,  indeed, 
is  the  general  rule.  If  by  reason  of  the  action,  conduct,  or  man- 
agement of  the  company,  his  condition  be  such  as  would  cause 
a  prudent  person  to  leap,  as  a  means  of  avoiding  impending 
danger,  and  as  more  prudent  than  remaining  aboard  the  train, 
and  in  leaping  he  be  injured,  the  company  are  liable  therefor;'' 
and  it  does  not  relieve  them  from  such  liability  that  he  may  have 
misjudged  as  to  the  extent  of  the  danger,  or  propriety  of  resort- 
ing to  such  means  of  its  avoidance.' 

But  when  a  passenger  leaps  from  a  car,  in  which  he  rightfully 
is  at  the  time,  from  a  well-founded  apprehension  of  danger,  in- 

» Lambeth,   admr.,  v.  North  Oaro-  L.  R.  7  H.  L.  213;  Nicholson  e.  Lan- 

lina  R.  R.  Co.,  66  N.  Car.   494,  499;  caahire  &  T.  Rv.  Co.,  3  Huri.  &  C.  634. 

Georgia  R.  R.  &  B.  Co.  v.  McCurdy ,  45  » South  Western  R.  R.  Co.  ».Paulk, 

Georgia,  288;  Bayley  v.  Eastern  R.  R.  24  Geo.  356. 

Co.,  125  Mass.  68;  Bridges  v.  N.  Lon-  sjiacon  &  Western  R.  R.  Co.  v. 

don  Ry.  Co.,  L.  R.  6  Q.  B.  377;   S.  C.  Winn,  26  Geo.  250. 
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diiced  bj  an  occurrence  wWcli  the  utmost  caution  and  proper 
care  of  the  company  might  have  prevented,  and  the  circumstan- 
ces of  apparent  danger  are  such  as  to  reasonably  create  a  well- 
founded  fear  of  danger  to  life  or  member,  then  if  injury  be  the 
result  of  such  leaping,  the  company,  will  be  liable  therefor: 
although  it  be  presumable,  from  ultimate  or  subsequent  de- 
velopments, that  no  injury  would  have  resulted  to  him  if 
he  had  remained  on  the  cars,  and  quietly  kept  his  place.' 
If,  however,  the  passenger  leap  from  the  cars  under  such  cir- 
cumstances as  should  not  impress  the  mind  of  a  prudent  man 
with  the  necessity  of  leaping  to  avoid  danger  to  his  life,  and  is 
thereby  injured,  the  fact  of  the  conductor  being  present  at  the 
time  will  not  render  the  company  liable,  if  the  conductor  be  only 
passive;'  but  if  done  by  order  of  the  conductor,  and  injury  en- 
sue, then  the  company  are  liable." 

And  however  imminent  the  danger,  or  well-founded  the  fear 
may  be,  if,  not  induced  or  occasioned  by  any  wantonly  wrong 
act  of  the  company,  one  leap  from  a  car  in  which  he  has  no 
right  to  be,  and  into  which  he  has  obtruded  himself  against  the 
rules  of  the  company,  or  contrary  to  his. contract  for  transporta- 
tion, and  is  thus  injured  in  leaping,  he  can  not  recover  for  the 
injury  occasioned  thereby.*  Thus,  if  a  passenger,  after  arriving 
at  his  destination,  re-enters  the  train  for  the  purpose  of  obtain- 
ing change  from  his  fare,  which  the  conductor  has  failed  to 
return  to  him,  and  then  jumps  from  the  train  when  in  motion, 
the  company  does  not  sustain  the  position  of  a  carrier  as  to  him.* 

6.     Injury  to  married  women. — The  husband  may,  at  common 

'  Stokes  V.  Saltonstall,  13  Pet.  181;  '  Lambeth  v.  N.  Car.  R.  R.  Co.,  66 

Frink  v.  PoHer,  17  111.  406;  Eldridge  N.  Car.  494. 

».  Lon^  Island  R.  R.  Co.,  1  Sand.  89;  'Lambeth  v.  N.  Car.  R.  R.  Co.,  66 

Ingalls  V.  Bills,  9  Met.  1.     And  for  N.  Car.  494.     But  see  P.,  C.  &  St.  L. 

an  injury  received  on  the  platform,  Ry.    Co.    v.  Krouse,  post.    In  such 

whilst  attempting  to  leap  from  the  case,  it  is  a  question    for   the   jury 

train,  the  company  aie  liable,  if  the  whether  plaintiff  was  guilty  of  negli- 

circumstances  be  such  as  would  justify  gence:    P.,  C.  &    St.  L.  Ry.  Co.  ». 

the  passenger  in  leaping  or  attempt-  Krous^ 

icg  to  leap  therefrom,  by  reason  of  a  *  Galena  &  Chicago  Union  R.  R.  Co. 

well-founded  fear,  or  cause  for  a  well-  v.  Yarwood,  15  III.  468. 

founded  fear,  of  danger:   Buel  v.  New  'Pittsburgh,  Cincinnati  &  St.  Louis 

York  Cent.  R.  R.  Co.,  31  N.  Y.  (4  Ry.  Co.  v.-  Krouse,  30  Ohio  St.  222, 

Tiffany),  314.  15  Am.  Ry.  Rep.  298. 
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law,  maintain  an  action  for  personal  injuries  to  his  'wife,  and  in 
his  own  name,  without  joining  the  wife  therein;  but  in  such  ac- 
tion by  himself  alone,  he  can  only  recover  for  the  loss  of  service, 
or  rather  of  assistance,  the  expense  of  cure,  and  the  loss  of  the  so- 
ciety of  the  wife,  as  occasioned  or  growing  out  of  such  personal 
injury.^  But  in  a  suit  in  the  name  of  both  husband  and  wife, 
for  such  injury,  recovery  may  be  had  for  the  injury  itself,  includ- 
ing, also,  the  pain  and  mental  suffering  of  the  wife  occasioned 
by  the  injury;  not,  however,  for  any  of  the  injuries  of  the  hus- 
band, or  expenses  of  cure,  as  he  alone  is  liable  to  pay  such  ex- 
penses, and  may  recover  alone  therefor  in  a  separate  action  by 
himselt? 

In  actions  by  married  women  alone,  without  the  husband,  for 
injuries  sustained  from  the  negligence  of  the  defendant,  or  d.. 
fendant's  servants,  no  recovery  can  be  had  for  loss  of  time  or 
service,  or  inability  to  labor,  unless  the  woman  is  transacting  bus- 
iness in  her  own  and  sole  behalf,  for  her  labor,  time  and  service 
belong  to  the  husband;  nor  for  medical  or  other  attendance,  for 
these  are  to  be  furnished  by  the  husband,  and  are  actionable  only 
in  his  behalf  as  plaintiff.  She  can  recover  o"nly  for  her  suffering 
and  pain.' 

At  common  law,  an  action  will  not  lie  at  the  suit  of  the  hus- 
band for  the  pain  and  sufferins:  caused  by  a  personal  injury  to 
his  wife.  The  action,  in  such  ca3e,  is  properly  brought  in  the 
joint  names  of  both  husband  and  wife.*  ISTor  does  it  matter 
whether  the  passage  money,  if  the  injury  be  to  the  wife  as  a  pas- 
senger, be  paid  by  the  husband  or  by  the  wife;  in  either  case, 
the  action  for  an  injury  ac.crues  to  the  wife,  as  to  compensation 
for  suffering  and  pain,  and  is  rightfully  prosecuted  in  the  joint 
names  of  the  two.^    But  for  the  loss  of  service  of  the  wife,  and 

'  McDonald  v.  The  Clii.  &  N.  W.  R.  N.  T.  47;  S.  C.  3  Am.  R.W.  Rep.  466; 

R.  Co.,  26  Iowa,  124, 140;  Houston  &  Mewhirter  v.    Hatten,  42    Iowa,  288; 

Great  Northern  R.  R.  Co.  t.  Miller,  49  Tuttle  *.  Chicago,  Rock  Isld.  &  Pac. 

Texas,  322;   Cregin  v.  Brooklyn  Cross-  R..R.  Co.,  42  Iowa,  518;  Musselman 

town  R.  R.  Co.,  75  N.  Y.  192;  S.  C.  «.  Galligher,  32  Iowa,  383. 

19  Hun.  341.  i  Fuller  and  wife  i;.  Naugatuck  R. 

2  McDonald  v.  The  Chi.  &  N.  W.  R.  Co.,  21  Conn.  557;  S.  C.  2  Am.  R. 

R.  R.  Co.,  26  Iowa,  124,  140;  Fuller  W.  Cas.  161. 

and  wife  v.  Naugatuck  R.  R.  Co.,  21  »  Puller  and  wife  ».  Naugatuck  R. 

Conn.  557,  571.  R.  Co.,  21  Conn.  557. 

'Filer  v.  N.T.  Cent.  R.  R.  Co.,  49 
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deprivation  of  her  society,  tlie  Imsband  may  sne  alone;'  and 
also,  for  the  expenses  incurred  by  reason  of  the  injury,  as  physi- 
cians'or  surgeons'  bills  to  relieve  the  injury  or  effect  a  cnre.^ 

Under  the  statute  of  Illinois  of  Feb.  21,  1861,  providing  that 
"all  the  property,  both  real  and  personal,  belonging  to  any  mar- 
ried woman  as  her  sole  and  separate  property,  or  which  any  wom- 
an hereafter  married  owns  at  the  time  of  her  marriage,  or  wliich 
any  married  woman,  during  coverture,  acquires,  in  good  faith, 
from  any  person  other  than  her  husband,  by  descent,  devise,  or 
otherwise,  together  with  all  the  rents,  issues,  increase  and  profits 
thereof,  shall,  notwithstanding  her  marriage,  be  and  remain,  dur- 
ing coverture,  her  sole  and  separate  property,  under  her  sole  con- 
trol, and  be  held,  owned,  possessed  and  enjoyed  by  her  the  same 
as  though  she  was  sole  and  unmarried ;  and  shall  not  be  subject  to 
the  disposal,  control  or  interference  of  her  husband,  and  shall  be 
exempt  from  execution  or  attachment  for  the  debts  of  her  hus- 
band," the  Supreme  Court  of  said  state,  Breese,  C.  J.,  hold, 
that  the  right  of  suit  for  an  injury  to  a  married  woman  is  prop- 
erty, and  that  the  wife,  and  not  the  husband,  is  the  owner  thereof, 
and  may  sne  for  or  compromise  the  same." 

Tn  Michigan,  an  action  for  a  personal  injury  to  a  married 
woman  may  be  maintained  in  her  own  name  alone.*  And 
the  decisions  in  that  state  are  to  the  extent  that  for  personal 
grievances  of  the  wife  the  husband  can  not'recover;  and  so,  on 
the  other  hand,  that  in  the  action  by  the  wife,  no  recovery  can 
be  had  for  the  peculiar  damages  resulting  to  the  husband  by  the 
injury;^  that  their  rights  are  distinct  in  such  cases,  and  therefore 
a  joint  action  does  not  lie  in  the  name  of  the  two.° 

'  Puller  and  wife  v.   Naugjatuck  R.  disabilities,  in  deprivation  of  his  coni- 

R.  Co.,  21  Conn.  557.  fort  by  reason  thereof,  and  by  the  fiir- 

"  Fuller  and  wife  v.  Naugatuck  R.  E.  ther  reason  of   his  responsibilities  for 

Co.,  21  Conn.  557;  S.  C.  2  Am.  R.  W.  the  charges  for  her  care.    For  these  he 

Cas.  161,  173.  can  undoubtedly  sue  and  recover  such 

'  Chi.,  Burlington  &   Quincy  R.   R.  damages  as  he  may  prove."    4  Am. 

Co.  «.  Dunp,  52  111.  260;  S.  C.   4  Am.  R.  609,  and  52  111.  264,  265. 

R.  606.     In  this   case  the  court    say:  *Berger».  Jacobs,  21  Mich.  215. 

"Who  is  the   natural  owner  of  this  =  Hyatt   ».  Adams,  16   Mich.    180; 

right?    Not  the  husband,  because  the  Mich.  Cent.  R.  R.  Co.  t).   Coleman,  28 

injury  did  not  accrue  to    him;  it  was  Mich.  (6  Post).  440,  442. 

wholly  personal  to  the  wife.    *    *    *  '  Mich.  Cent.  R.  R.  Co.  v.  Coleman, 

*    Indirectly,  it  is  true,  the  husband  28  Mich.  442. 
was  an  injured  party,  also,  during  her 
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In  an  action  for  a  personal  injury  to  plaintiff's  wife,  the  evi- 
dence of  medical  men  is  admissible  as  to  the  state  of  her  health 
before  and  after  the  injury;  as  to  the  permanent  nature  of  the 
injury;  and  also,  for  the  purpose  of  showing  the  extent  of  the  in- 
jury, evidence  of  her  own  complaints  of  personal  suffering  and 
pain  when  first  called  on,  after  the  injury,  and  during  the  exam- 
ination of  her  condition  by  the  physicians.'  So  evidence  may 
be  given  of  the  value  of  her  services,  and  of  her  diminished 
ability  to  render  the  same." 

And  although  the  action  be  in  the  joint  names,  as  plaintiffs,  of 
the  husband  and  wife,  yet  the  ground  of  action  is  the  injury  to  the 
wife,  and  the  damages  or  compensation  therefor  inures  to  her.' 
And  in  such  an  action,  the  costs  of  medical  treatment  incurred 
by  reason  of  the  injuries  may  be  alleged,  and  be  proven,  to  have 
been  incurred  and  paid  by  the  husband,  for  the  mere  purpose 
of  showing  the  character  and  extent  of  the  injury;  yet  in  such 
joint  action  no  recovery  can  be  had  therefor.*  The  riglit  of  ac- 
tion, in  such  case,  for  deprivation  of  the  comforts,  society  and 
service  of  the  wife,  and  for  the  medical  care  and  expenses  in- 
curred, no  doubt  vests  in  the  husband,  and  is  a  good  cause  of  ac- 
tion; but  such  action  must  be  in  his  own  name,  and  not  in  the 
joint  name  of  the  two.°  But  as  to  the  contract  of  carriage,  if 
there  be  no  expressed  one,  then  the  law  implies  that  the  contract 
is  with  the  wife,  if  slie  be  traveling  on  a  ticket  purchased  by  her, 
or  for  lier  use  by  another,  even  if  that  other  be  her  husband. 
The  breach  of  the  contract  to  carry  with  care  is  the  ground  of 
the  action,  and  the  injury  is  the  ground  of  recovery  therein.' 

7.  The  lavr  of  the  case,  in  actions  for  personal  injuries. — In 
an  action  to  recover  damages  for  a  personal  injury,  the  law  in 
force  at  the  time  of  the  infliction  of  the  injury,  as  to  the  right  of 

>  Matteaon   v.  New  York  Cent.  R.  "  Matteson  ».  New  York  Cent.  E.  B. 

R.  Co.,  35  N.  y.  (8  Tiffany),  487;  Lin-  Co.,  supra;  Molntyre,  admr.,  r.  N.  Y. 

coin  V.  Saratoga  &  Schenectady  R.  R.  Cent.  R.  R.  Co.,  37  N.  Y.  (10  Tiffany), 

Co.,  23  Wend.  425;  Murphy  v.  N.  Y.  287. 

Cent.  R.  R.  Co.,  66  Barb.  125;  Grand  '  Fuller  and  wife  v.  The  Ifaugatuck 

Rapids  &  Ind.  R.  R.  Co.  v.  Martin,  41  R.  R.  Co.,  21  Conn.  557,  571. 

Mich.   667;   Kansas   Pac.  Ry.  Co.   v.  *  Ibid. 

Pointer,    9  Kansas,    620;    Barber   ».  ^  Fuller  and  wife  t>.  The  Naugatuck 

Mei-riam,  11  Allen,  322;  Fay  o.  Har-  R.  R.  Co.,  21  Conn.  S57. 

Ian,  128  Mass.  244.    But  see  111.  Cent.  »  Fuller  v.  Naugatuck   R.  R.  Co., 

R.  R.  Co.  V.  Sutton,  42  111.  438.  21  Conn.  557. 
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recovery,  is  the  law  of  the  case;  and  a  law  subsequently  passed, 
limi'ting  the  amount  to  a  fixed  snin  in  such  cases,  does  not  apply 
to  injuries  inflicted  before  the  enactment  of  such  subsequent  law. 
"  The  law  of  the  case  (say  the  court,  in  Kay  ^.  The  Pennsylva- 
nia Railroad  Company')  at  the  time  when  it  became  complete  is 
an  inherent  element  in  it,  and  if  changed  or  annulled,  the  right 
is  annulled,  justice  is  denied,  and  the  due  course  of  law  vio- 
lated." And  so  the  law  of  the  country  wherein  the  contract  of 
transportation  of  a  passenger  is  made,  and  in  which  the  injury  is 
inflicted,  is  the  law  of  the  case  as  to  the  right  of  action,  and 
therefore,  where  by  that  law  no  action  will  lie  in  the  courts  of 
such  county  or  state,  none  will  lie  thereon  in  any  other  state; 
for  though  each  state  will  administer  the  law  in  form,  accord- 
ing to  the  practice  of  its  own  judicial  forums,  yet  where  the  cause 
of  action  relied  on  occurs  abroad,  then  the  rule  of  law  of  the 
state  in  which  it  occurs,  as  to  the  right  to  maintain  an  action, 
prevails  in  every  other  state.  Thus  where  an  action  was  brought 
in  Ohio  for  an  injury  incurred  on  a  railroad  in  the  state  of  New 
York,  a  defense,  based  on  a  contract  to  carry  the  plaintiff  free  as 
a  passenger,  on  condition  of  his  incurring  all  risk  of  injury  from 
negligence  or  otherwise,  was  held  to  be  a  bar  to  the  action,  as 
such  a  contract,  though  invalid  if  made  in  Ohio,  is  valid  by  the 
laws  of  New  Tork.^       , 

It  is  holden,  in  some  cases  of  actions  against  railroad  compa- 
nies for  injuries  occasioned  by  the  negligence  of  its  servants,  that 
the  absence  of  the  servant  or  servants  from  the  trial,  through 
whose  negligence  the  injury  is  alleged  to  have  occurred,  if  such 
absence  be  not  explained,  and  there  be  not  full  evidence  other- 
wise of  the  facts  of  the  case,  is  ground  for  presumption  against 
the  company.' 

8.  When  usages  and  customs  of  company  may  be  proven. — 
In  an  action  against  a  railroad  company  for  an  injnry  alleged 
to  have  occurred  by  reason  of  the  cars  not  stopping  their  usual 
length  of  time  at  a  station,  or  long  enough  to  give  the  passen- 
gers a  reasonable  time  in  which  to  leave,  the  plaintiff  may  give 
evidence  of  the  usual  and  customary  period  of  stopping  at  that 
place.     It  is  proper  as  a  means  of  showing  (inferentially  at  least) 

'  65  Penn.  St.  269,  3  Am.  E.  635;      19  Ohio  St.  260. 
Menges  v.  Dentler,  33  Penn.  St.  498.  'Murray  v.  The  South  Car.  R.  R. 

2  Knowlton  v.  The  Erie  Ry.  Co.,      Co.,  10  Rich.  L.  227. 
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what  tiie  defendants  themselves  considered  a  reasonable  time  in 
which  to  leave  the  cars.'  And  if  the  time  allowed  for  such  pur- 
pose be  shorter  than  usual,  on  the  occasion  when  the  injury  was 
received,  this  circumstance  may  tend  in  some  det^ree  to  show 
that  a  reasonable  time  for  departure  was  not  then  allowed.' 

Customs  are  often  convenient,  to  which  the  law  gives  no  coer- 
cive force,  because  they  have  not  been  generally  acquiesced  in, 
or  else,  because  to  do  so  generally  will  violate  some  fundamen- 
tal principle  of  law.  There  are  legal  tests  by  which  the  validity 
of  customs  are  to  be  gauged.'  It  must  appear  that  the  usage 
has  been  general  and  uniform,  and  peaceably  acquiesced  in,  and 
has  not  been  the  subject  of  dispute;  it  must  be  certain,  and  rea- 
sonable, and  not  in  contravention  of  any  of  the  general  principles 
of  the  law.* 

9.  Rule  and  measure  of  damages. — Among  the  ordinary  and 
direct  grounds  of  damages  necessarily  resulting  from  injuries  to 
the  person,  in  a  suit  where  the  injured  person  is  plaintiff,  are  bod- 
ily and  mental  suifering  and  pain ;  temporary  or  permanent  phys- 
ical disability;  loss  of  time;  and  expenses  of  medical  treatment, 
and  of  care.^  These,  when  they  exist,  may  be  proven  under  the 
general  and  common  charge  of  damages;  for  they  are  deemed  to 
result  directly  from  the  injury  inflicted,  and  therefore  may  be 
shown  under  the  common  counts  or  allegations,  as  they  are  not  of 
a  character  to  take  the.  defendant  by  surprise.  They  may  be  a  di- 
rect con  sequence  of  the  injury."  But  damages  that  do  not  necessa- 
rily flow  from  the  principal  fact  or  injury,  although  possibly  attend- 
ant thereon,  are  deemed  special;  the  law  does  not  imply  these 
as  the  result  of  the  injury.     To  prevent  surprise,  they  must,  if 

'  Fuller  and  wife  v.  Naugatuck  R.  Ry.  Co.  v.  Dickerson,   59  Ind.  317; 

R.  Co.,  21  Conn.  557;  S.  C.  2  Am.  R.  Klein  v.  .Tewett,  11  C.  E.  Green,  474; 

W.  Cas.  161,  177.  '  .Tewett  v.  Klein,  12  Id.  550;  Morris  v. 

"  Ibid.  Chi.,  B.  &  Q    R.   R.  Co.,  45  la.  29; 

'  Strong  V.  The  Grand  Trunk  R.  R.  South  &  N.  Ala.  R.  R.  Co.  v.  McLen- 

Co.,  15  Mich.  206, 220.  don,  10 Kepr.  688;  Cohen  v.  Eureka  & 

*  Strong  V.  Grand  Trunk  R.  R.  Co.,  P.  R.  R.  Co.,  14  Nev.  376;   Bradshaw 

15  Mich.  206,  220 ;  McMillan  and  an-  v.  Lancashire  &  T.  Ry.  Co.,  L.  R.  10 

other ,).  The  Mich.  S.  &  N.  Ind.  R.  R.  C.  P.  189;  Phillips  v.  London  &  South 

Co.,  16  Mich.  79,  112,  113.  Western  Ry.  Co.,  L.  R.  4  Q.  B.  Div. 

»  Laing  v.  Colder   and   another,  8  406;  S.  C.  6  Id.  78,  and  L.  R.  5  C.  P. 

Penn,  i-t.  R.  479;  S.  C.  2  Am.  R.  W.  Div.  280. 

Cas.  378;    Pennsylvania  R.  R.  Co.  ».    '     «  Laing  e.  Colder    and    another,  8 

Books,  57  Penn.  St.  339;  Ohio  &  Miss.  Penn.  St.  R.  479. 
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relied  on,  be  particularly  specified  and  alleged  by  tlie  plaintiir  in 
his  declaration  or  petition,  else  he  will  not  be  allowed  to  make 
proof  thereof.'  Hence,  a  plaintiff  in  an  action  for  an  injury  to 
the  person,  inflicted  by  negligence,  was  not  allowed  to  prove  that 
others  were  dependent  on  him  for  support,  and  that,  by  reason 
of  the  injury,  he  had  become  embarrassed  in  his  pecuniary  cir- 
cumstances, no  damages  having  been  alleged  on  these  grounds 
in  the  declaration.' 

And  the  effect  of  the  injury  upon  the  mental  condition  of  the 
plaintiff  may  be  proven  to  the  jury,  and  considered  by  them  in 
making  up  their  verdict^  also  the  opinion  of  medical  men  as 
to  its  influence  on  the  future  health  of  the  plaintiff.^  But  a 
foundation  must  be  laid  therefor  by  suitable  allegations  in  the 
plaintiti''8  petition  or  declaration,  whenever  the  result  sought  to 
be  proven  does  not  necessarily  or  naturally  flow  from  the  nat- 
ure of  the  injury. 

Respectable  and  ordinarily  accepted  life  tables,  shown  to  be 
such,  and  to  be  acted  on  and  consulted  by  business  persons, 
where  applicable  in  the  transaction  of  their  own  affairs,  may  be 
properly  introduced  to  the  jury  as  evidence  in  actions  for  per- 
sonal injuries,  as  tending  to  prove,  in  connection  with  the  age 
of  the  injured  person,  the  probable  length  or  expectancy  of  life 
yet  remaining  to  such  person,  and  as  a  basis,  arising  therefrom, 
for  the  estimating  the  damages  consequent  upon  the  injury,  in 
a  pecuniary  point  of  view,  having  also  reference  to  the  degree  of 
inability  of  the  injured  person,  as  to  future  efforts  for  a  support.* 

There  are  authorities  to  the  point,  that  in  actions  for  personal 
injuries,  the  pecuniary  condition  of  the  defendant  may  be  shown 
in  evidence,  when  the  case  is  one  suitable  for  vindictive  dam- 
ages, oris  brought  to  redress  a  malicious  tort;  but  the  weight  of 
the  authorities  and  of  reason  is  believed  to  be  to  the  contrary.  If 
the  defendant's  ability  to  pay  is  to  be  given  in  evidence  to  in- 

1  Laing  w.  Colder    and    another,    8  Tonilinson  t).  Derby,   43  Conn.    562; 

Penn.  St.  E.  479;  S.  C.  2  Am.  R.  W.  Hopkins  v.  Atlantic  &  St.  Lawrence 

Cas.  378;    Toledo,  W.  &  W.  Ry.  Co.  R.  R.  Co.,  36  N.  H.  9. 

».  Baddeley,  54  III.  19.  ^  T.,  W.  &  W.  Ry.  Co.  v.  Baddeley, 

^Laing   u.  Colder    and    another,  8  54  111.  19;  S.  C,  5  Am.  R.  71;  Wilcox 

Penn.  St.  R.  479;  S.  C.  2  Am.  R.  W.  v.  Plummer,  4  Pet.  172. 

Cas.  378.   And  see  Penn.  R.  R.  Co.  v.  *  McDonald  v.  The  Chicago  &  N.W. 

Books,  57  Penn.  St.  339,  344;    Bald-  R.  R.  Co.,  26  Iowa,  124,  140. 
win  «. Western  R.  R.  Co.,4  Gray,  333; 
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crease  the  damages,  however,  in  the  absence  of  malicious  prompt- 
ings to  the  act  complained  of  on  his  part,  then,  by  the  same 
rule,  the  plaintiff's  pecuniary  necessities  may  in  like  manner  be 
proven,  and  such  suits  would  no  longer  turn  exclusively  on  the 
merits  of  the  particular  case,  as  to  the  amount  of  the  damages, 
nor  on  questions  of  injury  and  compensation,  but  upon  the  abil- 
ity of  one  party  and  the  wants  of  the  other;  and  the  law  and  the 
lights  of  the  parties  would  become  one  thing  in  one  case,  and  an- 
other in  another,  as  the  relative  wealth  of  the  parties  may  pre- 
ponderate from  time  to  time  in  each  particular  action;'  and  if 
such  rule  is  to  prevail,  is  the  relative  test  to  be  applied  at  the 
date  of  committing  the  act,  or  as  of  their  circumstances  at  the 
time  of  the  trial? 

The  principle  seems  to  be  well  settled  that,  although  railroad 
companies  are  liable  for  injuries  resulting  from  ths  mere  negli- 
gence, omissions  and  malfeasance  of  their  agents  and  servants, 
occurring  in  the  ordinary  course  of  their  employment  or  agen- 
cies, yet  such  liability  is  merely  to  the  extent  of  compensatory 
damages;  and  such  companies  are  not  liable  for  the  willfully 
wrong  or  malicious  acts  of  their  agents  and  servants,  done  or  com- 
mitted without  the  approbation  or  authority  of  the  principals, 
and  not  subsequently  adopted  or  approbated  by  them.  To  render 
them  liable  for  exemplary  or  punitive  damages  for  a  willfully 
wrong  act,  it  is  incumbent  on  the  plaintiff  to  show  that  the  act 
complained  of  was  done  with  the  authority  of  the  principal,  ex- 
press or  implied,  or  was  subsequently  adopted  by  the  defend- 
ant.^ 

Thus  in  Khode  Island  it  has  been  holden,  that  in  an  action 
of  trespass  on  the  case  against  a  railroad  company  for  the  wrong 
or  tortious  act  of  an  employe  or  servant,  punitive  or  vindictive 

1  Hunt*.  The  Chi.  &  N.  W.  R.  R.  v.  North  Beach  &  Mission  R.  R.  Co., 

Co.,  26  Iowa,  363,  874;  Pennsylvania  1  Withrow's  Corp.  Cas.  202;  S.  C.  34 

Co.  V.  Roy,  102  U.  S.  451;  S.  C.  1  Am.  Cal.  594;  Milwaukee  &  Miss.  R.  R. 

and  Eng.   R.  R.  Cas.  225;   Belknap  Co.  ».  I'inney,  10  Wis.  388;  Southwick 

V.  Boston  &  Me.  R.  R.  Co.,  49  N.  H.  v.  Estes,  7  Cush.  385;  Weed  i-.  Pana- 

358;  Birchard  v.  Booth,  4  Wis.   67;  maR.  R.  Co.,  17  N.  Y.  362;  WeUs». 

Chicago  City  Ry.   Co.  v.   Henry,  62  N.  T.  Cent.  R.  R.  Co.,  24  N.  Y.  183^ 

111.  142;  Whitfield  v.  Westbrook,  40  Wright  v.  Wilcox,   19  Wend.  343^ 

Miss.  311.    See  Buckley  v.  Knapp,  48  Milwaukee  &  St.    Paul   Ry.   Co.  v. 

Mo-  152.  Arms,  91  U.  S.  489,  6  Am.  Ry.  Rep. 

'i  Story's  Agency,  Sec.  450;  Turner  512. 
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damages  can  not  be  given  against  the  company,  unless  there  is 
proof  to  implicate  it,  and  make  it  '^ particeps  criminis"  to  the 
agent's  act.  If  from  the  evidence  the  principal  be  involved  in 
the  servant's  fault  in  such  manner  as  to  amount  to  a  ratification 
thereof,  then  whatever  damages  might  be  visited  otherwise  on 
the  servant,  may  also  be  visited  upon  the  principal;  but  not 
unless,  as  above  stated,  the  act  be  in  some  manner  brought  home 
to  the  defendant  itself.' 

If,  however,  the  willful  or  malicious  act  of  the  agent  or  serv- 
ant be  committed  in  the  ordinary  discharge  of  the  agent  or 
servant's  duty,  in  such  a  manner  as  to  result  in  or  cause  the 
breach  of  a  contract  resting  on  the  company,  then  for  such 
breach  of  contract  the  company  will  be  held  liable,  notwith- 
standing the  breach  thereof  was  brought  about  by  the  malice  of 
the  employe;  for  in  such  case,  the  company  being  bound  to  per- 
form their  undertaking,  it  is  no  excuse  that  the  malicious  con- 
duct of  others,  much  less  of  their  own  servant  or  agent,  has 
prevented  its  fulfillment.^  Thus,  where  the  conductor  willfully 
and  maliciously  delayed  a  passenger  train,  whereby  a  passenger's 
contract  for  transportation  was  violated  on  the  part  of  the  com- 
pany, it  was  held  liable  for  compensatory  damages  for  the  breach 
thereof.' 

And  it  is  holden  in  Beale  v.  Railway  Co.,  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Iowa — Love,  Justice — 
that  punitive  damages  may  be  given  by  a  jury  for  injuries 
occasioned  by  the  gross  negligence  of  a  railroad  company  in 
employing  a  drunken  engineer,  although  there"  seems  to  have 
been  no  evidence  of  knowledge,  on  the  part  of  the  company,  of 
the  dissipation  of  the  engineer.  The  court  say:  "A  railroad 
company  employs  a  drunken  engineer;  the  life  and  personal 
security  of  the  traveling  public  is  placed  in  his  hands;  the 
public  can  know  nothing  of  his  character,  and  if  an  accident 
occurs,  occasioned  by  his  negligence,  inattention,  or  miscondnct, 
and  loss  of  life  or  limb  results,  the  company  should  be  held 
responsible  for  the  accident  thus  occurring;  not  only  in  com- 
pensatory damages,  but  in  punitive  damages  for  the  want  of 

1  Hagan  v.  The  Providence  &  Wor-      24  N.  Y.  183. 

cesterR.  R.  Co.,3Rliod.  Isld.  88.  =  Wells  v.  N.  T.  Cent.  R.  R.  Co., 

2  Wells  V.  N.  T.  Cdnt.  R.  R.  Co.,      24  N.  T.  183. 
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the  exercise  of  care  in  the  character  of  the  employes  selected." ' 
In  this  case  the  court  seem  to  have  placed  the  liability  to 
punitive  damages  on  the  want  of  proper  care  in  the  selection  of 
the  employe  whose  misconduct  occasioned  the  injury. 

To  justify  a  jury  in  finding  more  than  mere  compensation  for 
a  personal  injury,  they  must  find  from  the  evidence  that  there 
was  flagrant  misconduct  or  negligence  of  the  company  itself — 
not  such  merely  of  its  subordinates.  The  neglect  or  misman- 
agement, to  justify  punitive  damages,  must  not  only  be  that  of 
the  company,  as  contradistinguished  from  tliat  of  an  employe, 
but  must  be  so  gross  as  to  make""it  necessary  for  the  public  good 
that  smart  money  be  imposed  by  the  jury.''  Otherwise  the  ver- 
dict niust  be  merelj'  compensatory.  The  damages  allowed  for 
must  be  the  natural  result  of  the  injury,  not  conjectural,  or 
from  sympathy  or  prejudice;  but  are  to  be  present  and  prospect- 
ive, so  far  as  they  flow  naturally  and  directly  from  the  injury.'' 
The  jury  may  consider  the  efiect  of  the  injury  upon  the  plaint- 
ifi^'s  health,  his  limbs,  ability  to  labor  or  attend  to  business, 
expenses  of  medical  attendance,  nursing  and  loss  of  time;  and 
should  also  consider  his  remaining  ability  to  attend  to  business, 
by  way  of  aiding  to  ascertain  the  extent  and  permanency  of  the' 
injury.*  It  is  not  a  question  of  what  one  would  run  the  same 
risk  or  receive  the  same  injury  for;  nor  is  the  plaintiff  to  have 
the  same  sura  as,  at  interest,  would  bring  him  the  amount  of  his 
yearly  loss  which  he  incurs,  for  in  such  case  he  would  not  only 
be  made^ whole  by  the  annual  intei-est  for  life,  but  would  have 
the  principal  over  beside.^  But  the  true  rule  is  to  ascertain 
from  the  evidence  the  annual  loss  incurred,  either  permanently 
or  temporarily,  from  the  injury,  and  allow  such  sum  as  would 
be  the  value  of  the  sum  thus  lost,  for  the  residue  of  plaintiff's 
lifetime,  or  for  so  long  a  time,  if  temporary,  as  the  injury, 
judging  from  the  evidence,  will  remain.  Thus,  if  the  injury 
amount  to  one  hundred  dollars  a  year,  then  the  question  is, 

'Beale  v.  Kail-way  Co.,   1   Dillon's  Lundin,  3  Col.  94. 

C.  C.  R.,  568.  ^Ackerson  v.  The  Erie  Ry.  Co.,  3 

^Ackerson  ».  The  Erie  Ry.  Co.,  3  Vroom  (N.  J.),  254. 

Vroom  (N.  J.),  254;  Edelmann  t>.  St.  *Ackerson    v.    The    Erie  Ry.  Co., 

Louis  Transfer  Co.,  3  Mo.  App.  503;  supra. 

Union  Pac.  R.  R.  Co.  v.  Hause,  1  'Ackerson  v.  The  Erie  Ry.  Co.,  8 

Wyom.  27;    Kansas  Pac.  Ry.  Co.  v.  Vroom  (N.  J.),  254. 
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what  sum,  according  to  the  life  and  annuity  tables,  and  the  age 
and  prospects  of  life  of  the  plaintiff,  is  the  present  value  of  this 
annual  loss  to  the  plaintiff,  for  and  during  his  prospective  life- 
time, or  such  less  time  as  the  evidence  may  require.' 

In  an  action  brought  by  a  passenger  on  a  railroad  against 
the  company,  for  a  personal  injury  received  upon  the  car 
during  transit,  it  is  not  a  sufficient  plea  or  defense  that  the 
injury  was  received  by  the  plaintiff  whilst  he  was  standing  on 
the  platform  of  the  car,  outside  thereof,  while  it  was  moving, 
"  wherefore  defendant  says  that  the  injury  sustained  by  the 
plaintiff  was  the  result  of  his  own  carelessness,  in  being  in  an 
improper  place;""  but  the  plea  should  also  state,  and  the  evi- 
dence show,  that  he  was  unnecessarily  there,  of  his  own  careless- 
ness; that  the  place  was  one  of  danger;  and  that  the  injury  was 
received,  or  contributed  to,  by  reason  of  his  said  carelessness  in 
being  thus  in  such  a  dangerous  place.  His  carelessly  being 
there  is  no  defense,  unless  it  contributed  to  the  injury. 

10.  Injury  incurred  from  riding  out  of  place. — A  person  rid- 
ing on  a  railroad  train,  who  is  not  concerned  in  operating  the 
same,  nor  in  any  manner  constrained  by  the  company  in  his 
conduct  thereon,  who  of  his  own  free  will  assumes  to  leave  the 
car  and  ride  upon  an  engine,  and  is  injured  by  an  accident  oc- 
curring whilst  thus  riding,  is  guilty  of  contributory  negligence, 
if  it  appears  that  no  injury  would  probably  have  resulted  to  him 
in  the  car;  and  being  so  guilty  of  want  of  care  on  his  part,  he 
can  not  recover,  although  the  accident  in  which  he  receives  the 
injury  may  have  occurred  by  reason  of  negligence  on  the  part 
of  the  railroad  company.' 

So,  though  riding  upon  the  platform  of  a  moving  car  is  ordi- 

'Aokerson  v.  The  Brie  Ry.  Co.,  3  eling  as  a  passenger  to  and  from  his 

Vroom  (N.  J.),  254.  home,  is  presumed  to  have  knowledge 

2  Lafayette  &  Indianapolis  R.    R.  of  a  rule  against  suet  riding  out  of 

Co.  V.  Sims,  27  Ind.  59.  place,  which  is  conspicuously  posted 

'Doggett  V.  The  111.  Cent.  R.  R.  Co.,  in  the  train  used  by  him:  Penn.  R.  R. 

34  Iowa,  284.    And  so  as  to  a  passen-  Co.  i'.  Langdon.     A  condtictor  can  not 

gei- riding  in  the  baggage  car:  Ken-  licensepassengersto  violate  such  rule: 

tucky  Cent,  R.  R.  Co.  «.^ Thomas,  79  Ibid.  See  this  case,  also,  as  to  the  dis- 

Ky.160;  S.C.I  Am.  &Eng.R.R.Cas,  tinction  between    regulations    estab- 

79;  Pennsylvania  R.  R.  Co.  v.  Lang-  Kehed  for  the  convenience  of  the  com- 

don,  92  Penn.  St.  21;    S.  C.  1  Am.  &  pany,  and  those  for  the  safety  of  pas- 

Eng.  R.  R.  Cas.  87.  An  employe,  trav-  sengers. 
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narily  negligence  in  a  passenger,'  yet  if  there  be  no  room  inside 
the  car,  and  pay  is  received,  or  a  ticket  taken  up,  for  the  privilege 
of  occupj'ing  such  position,  and  the  train  stop  and  take  a  passen- 
ger on  under  such  circumstances,  and  afford  him  no  inside  ac- 
commodation, it  may  amount  to  an  invitation  to  ride  in  that 
place,  and  an  implied  assurance  that  it  is  a  suitable  and  safe 
place  to  occupy,  and  that  he  will  while  there  be  safely  carried. 
These  circumstances  are  for  the  consideration  of  the  jury, 
more  especially  when  connected  with  a  conflict  of  testimony  as 
to  the  negligence  of  the  defendant  in  bringing  about  the  in- 

Ju'T-" 
And  where  a  foreigner,  who  understood  the  English  language 

imperfectly,  and  was  also  hard  of ,  hearing,  traveling  in  the  ca- 
boose car  of  a  freight  train,  stepped  out  on  the  platform  upon  the 
train  stopping  at  a  station,  and  was  there  injured  by  a  collision, 
it  was  held  that  although  he  was  called  to,  and  resisted  an  at- 
tempt to  drag  him  from  the  train,  he  was  not  guilty  of  contrib- 
utory negligence,  as  it  was  evident  he  did  not  understand  the 
warning,  or  the  purpose  of  the  efibrts  to  save  him.'  It  would  be 
for  the  jury  to  determine  whetlier,  although  he  saw  the  approach- 
ing train,  he  had  any  reason  to  apprehend  a  collision.*  While  a 
train  is  standing  still,  a  platform  is  not,  per  ae,  a  dangerous 
place,  and  a  passenger  has  a  right  to  presume  that  due  care  will 
be  exercised  to  prevent  a  collision,* 

11.  Injury  to  minor  child. — At  common  law,  a  mother  has 
no  right  of  action  for  injuries,  resulting  from  mere  negligence, 
to  her  minor  child.  They  do  not  stand  to  each  other  in  the  rela- 
tion of  mistress  and  servant.  She  is  not,  as  is  a  father,  bound 
for  his  support."  In  the  language  of  "Woodward,  C.  J.:  "A 
father  is  bound  by  law  to  support  and  educate  his  children,  and 
is  entitled  to  the  correlative  right  of  service;  but  a  mother  not 
being  bound  to  the  duty  of  maintenance,  is  not  entitled  to  the 
correlative  right  of  service."     Tiie  relation  of  mistress  and  serv- 

1  Clark  V.  Eighth  Avenue  R.  R.  Co.,  '  Walter  v.  C,  D.  &  M.  R.  R.  Co  , 

36  N.  Y.  (9  Tiffany),  135.  supra. 

'  Clark  V.  Eighth  Avenue  R.  R.  Co.,  « Fairmount   &    Arch  Street  Pass. 

36  N.  Y.  (9  Tiffany),  135.  Railway  Co.  v.  Stutler,  54  Penn.  St. 

'Walter  v.  C,  D.  &  M.  R.  R.  Co.,  375;  The  Pittsburgh,  Fort  Wayne  & 

39  la,  83,  9  Am.  Ry.  Rep.  78.  Chicago  Ry.  Co.  v.  Vining's  adm'r, 

*-^&»<^-  27  Ind.  513. 
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ant  between  them  can  only  exist  as  it  does  between  strangers 
in  blood — tliat  is,  by  contract,  express  or  implied;  except  that 
possibly  less  evidence  might  be  sufficient  to  establish  it.' 
The  action  for  such  injurj-,  if  predicated  on  the  loss  of  serv- 
ice, and  the  relation  of  master  and  servant  in  law,  must  be  by 
the  father,  if  living;"  if  the  father  be  not  living,  and  there  be 
no  such  relation  of  any  one  as  master  by  contract,  then  no  such 
action  will  lie,  for  the  obvious  reason  that  no  one  is  entitled  to, 
or  has  lost,  the  service  of  the  minor.  But  it  does  not  follow 
therefrom  that  no  action  for  the  injury  will  lie.  On  the  con- 
trary, an  action  will  lie  in  behalf  of  tlic  minor  child  thus  injured, 
for  not  only  the  pain,  suffering,  and  expense  of  cure  incurred, 
but  also  for  suitable  prospective  damages  for  inability  or  inca- 
pacity occasioned  thereby  to  provide  for  the  necessities  and  meet 
the  exigencies  of  life.' 

Such  is  the  ruling  at  common  law  in  Pennsylvania.  But, 
in  the  same  state,  an  action  in  behalf  of  the  mother  is  expressly 
given  by  statute,  when  the  injury  results  in  the  death  of  the 
child.*  The  statute  act  of  26  April,  1855,  Purd.  754,  declares 
that  the  "persons  entitled  to  recover  damages  for  any  injury 
causing  death  shall  be  the  husband,  widow,  children  or  parents 
of  the  deceased,  and  no  other  relative."  *  This  right  of  action 
given  to  the  widow  includes  the  right  to  such  compensatory 
damages  as  a  court  and  jury,  i,n  view  of  all  the  circumstances, 
shall  deem  reasonable.  The  measure  of  damages  is  to  be  com- 
puted, in  a  suit  by  the  mother,  by  the  same  standard  as  if  in  a 
suit  by  the  father;  that  is,  by  the  pecuniary  loss.' 

12.  Injury  from  mob  violence. — A  railroad  company  is  not 
liable  in  an  action,  at  the  suit  of  a  passenger,  for  injuries  received 

'Fairmount  &    Arch  Street    Pass.  K.  W.  Co.  t>.  Stutler,  54  Penn.  St.  375. 

Railway  Co.  v.   Stutler,  54  Penn.  St.  And  this,  too,  although  a  recovery  be 

375,  378.     But  in  cases  where  death  had  by  the  father,  as  for  loss  of  serv- 

results  from  the  injury,  an  action  is  ice,  and  expenses  and  cost  of  nursing 

given  to  the  mother,  or  other  relatives,  and  medical  attention:    Ihid, 

by  statute,  in  Pennsylvania:  I'enn.  R.  *  Pennsylvania  R.  R.  Co.  v.  Bantom, 

R.  Co.  V.  Bantom,  54  Penn.  St.  495;  54  Penn.  St.  495.    See  Ohio  &  Miss, 

and  so  in  other  states:  See  ante,  chap.  R.  R.  Co.  v.  Tindall,  13  Ind.  366. 

I  11.  °  Pennsylvania  R.  R.  Co.  v.  Bantom, 

^Fairmount    &    Arch  Street  Pass.  64  Penn.  St.  495. 

R  W.  Co.  V.  Stutler,  54  Penn.  St.  375.  « Pennsylvania  R.  R.  Co.  v.  Bantom, 

'  Fabrmount  &  Arch    Street   Pass.  54  Penn.  St.  495. 
TO 
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by  mob  violence  in  the  course  of  his  transportation  on  its  cars 
if  without  the  power  of  the  company  to  prevent  the  same.  The 
duties  of  railroad  companies,  as  carriers,  do  not  include  the  ob- 
ligation of  providing  and  carrying  a  police  force  or  guard,  suffi- 
cient to  suppress  mobs  who  intrude  into  the  cars,  nor  to  suppress 
disorder  and  violence  amongst  the  passengers  themselves.'  But 
it  is  tlie  duty  of  the  company  to  maintain  order  amongst  pas- 
sengers, and  to  prevent  the  intrusion  of  the  disorderly  upon  their 
passenger  trains,  as  far  as  within  the  power  of  those  in  control 
thereof,  and  to  make  reasonable  efforts  so  to  do;  and  for  omission 
so  to  do  they  may  be  liable.'' 

13.  Injury  to  free  passengers. — A  passenger  going  free 
upon  a  ticket,  the  terms  of  which  provide  that  the  passenger 
"assumes  all  risk  of  personal  injury,  and  loss  or  damage  to 
property  whilst  using  the  same  on  the  trains  of  the  company," 
is  nevertheless  entitled  to  liis  action  for  injuries  arising  out  of 
the  negligence  of  tlie  company,  its  servants  and  employes. 
Such  a  provision  will  not  protect  the  corporation  from  the  result 
of  its  own  wrong  act  or  negligence,  if  the  injured  person  h^s 
himself  been  free  of  negligence  and  want  of  care  in  respect  to 
producing  or  contributing  to  the  injury.' 

"Whether  the  services  of  the  company  in  transporting  a  pas- 
senger be  gratuitous  or  be  for  pay,  yet  if  the  company  under- 
take the  service,  and  accept  the  passenger  as  such,  it  is  bound 
to  use  due  and  reasonable  care  in  performing  the  duty  thus 
taken  upon  itself;  and  if,  by  the  omission  of  such  care,  a  pas- 
senger receive  an  injury,  he  himself  being  at  the  same  time 
free  from  negligence  or  want  of  care,  the  company  is  liable,  and 
must  make  compensation  therefor.' 

'Pittsburgh.   Fort  Wayne  &  Chi.  41   Ala.  (N.  S.),  486;    Todd  v.  Old 

Ry.  Co.  V.  Hinds,  53  Penn.  St.  512.  Colony  &  Pall  River  R.   R.   Co.,  3 

"  Pittsburgh,  Ft.  Wayne  &  Chi.  Ry.  Allen,  18;  Rose  v.  DesMoines  Valley 

Co.  V.  Hinds,  .53  Penn.  St.  512.  R.  R.  Co.,  39  la.   246,  9   Am.  Ry. 

2  GiUenwater  v.  Madison  &  Indian-  Rep.  7.    And  such  is  the  general  prin- 

apolis  R.  R.  Co.,  5  Ind.  339;  Indiana  ciple  as  to  the  necessity  of  due  care 

Cent.  Ry.  Co.  v.  Mundy,  21  Ind.  48;  on  the  part  of  the  company;  it  is  due 

Wells  V.  N.  T.  Central  R.  R.  Co.,  24  alike  to  all:    Todd  v.  Old  Colony  & 

N.  Y.  181;  Perkins  v.  N.  T.  Central  Fall  River  R.  R.  Co.,  3  Allen,  18.     , 

R.  R.  Co.,  24  N.  T.  196;  Illinois  Cen-  "Phila.  &  Reading   R.   R.   Co.  e. 

tral  R.  R.  Co.  v.  Read,  37  111.  484;  Derby,  14  How.  483;  Steamboat  New 

Mobile  &  Ohio  R.  R.  Co.  v.  Hopkins,  World  v.  King,  16  How.  469;  Todd  v. 


PEESONAL   INJUET   TO    PASSENGERS.  1107 

The  same  general  rule  prevails  in  Minnesota,  as  to  the  care 
required  in  regard  to  free  passengers.  There  is  no  exemption 
irom  liability  from  the  fact  of  their  being  carried  free,  as  against 
the  negligence  of  the  company,  or  of  its  wanton  or  wrong  acts.' 
It  is  even  held  in  that  state  that  going  into,  and  being  injiired 
in,  a  baggage  car,  in  the  course  of  a  journey,  is  no  defense 
against  the  suit  of  such  free  passenger,  as  being  contributory 
negligence  on  his  part;"  but  which,  we  think,  is  contrary  to  the 
gener£(l  rule. 

But  a  person  riding  on  the  express  car,  by  procurement  of  the 
express  messenger,  and  for  the  purpose  of  learning  the  business 
of  express  messenger,  and  who  has  paid  no  fare,  but  is  suffered  to 
proceed  on  the  supposition  of  the  conductor  that  he  is  an  em- 
ploye in  the  business  of  the  express  company,  is  not  entitled  to 
claim,  in  case  of  injury,  the  ben'efits,  consideration  or  rights  of  a 
passenger,  and  can  not  recover  against  the  company  for  damages 
sustained,  if  the  company  and  its  servants  have  committed  no 
wanton  act  toward  such  injured  person,  contributing  or  causing 
the  injury.'  And  employes  riding  free  upon  the  road,  in  con- 
sequence of  their  employment,  but  not  as  part  consideration  for 
services,  are  not  passengers,  although  they  may  not  be  at  the 
time  rendering   any   service   there   to  the  company.*    But  if 

Old  Colony  &  Fall  River  R.  R.  Co.,  3'  injuries  caused  by  negligence;  but  not 

Allen,   18.      But  if  the    stipulation  from  the  result  of  fraud  or  willful 

expressly  exempt  the  company  from  wrongs,  such' not  being  the  intent  of 

liability  for  iiyuries  caused  by  negli-  the  stipulation,  and  not  allowable  if 

genoe  of  the  servants  of  the  company,  stipulated  against. 

in  consideration  of  free  passage,  then  '  Jacobus  v.  The  St.  Paul  &  Chicago 

it  will  be  so  exempted,  except  the  neg-  Ry.  Co.,  20  Minn.  125. 

ligence  causing  the  injury  be  that  of  "  Jacobus  v.  The  St.  Paul  &  Chicago 

the  principal  managers  of  the  road  Ry.  Co.,  20  Minn.  125. 

themselves,  according  to  a  late  ruling  ^  Union  Pacific  Ry.  Co.  v.  Nichols, 

in  New  York:  Perkins  e.  The  New  8  Kansas,.505. 

York  Central  R.  R.   Co.,   24  N.   Y.  *Higgin3  v.  Hann.  &  St.  Joe  R.  R. 

(10  Smith),   196.     And  in   Wells  v.  Co.,  36  Mo.  418;  Seaver  v.  Boston  k 

The  New  York  Central  Railroad  Com-  Maine  R.  R.  Co.,  14  Gray,  466;  Rus- 

pany,  24  N.  Y.  181,  it  is  held  that  a  sell  v.  Hudson  River  R.  R.  Co.,  17  N. 

contract  to  exempt,  in  case  of  free  York,  134.     See,  to  the  reverse  hereofi 

passage,  the  company  from  "  liability  Gillenwater  ».  Madison  &  Indianapo- 

under  any  circumstances,  whether  of  lis  R.  R.  Co.,  5  Ind.  339;  but,  as  we 

negligence  of  their  agents  or  other-  think,  contrary  to  the  current  of  au- 

wise,"  is  not  invalid  for  illegality,  thority. 

and  does  exempt  the  company  from 
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riding  there  in  part  consideration  of  labor  performed  elsewhere, 
and  in  going  to  and  from  the  place  of  labor,  they  are  passen- 
gers, and  may  recover.'  And  so  a  person  on  any  part  of  a  train 
without  .authority,  that  is,  without  a  right  to  be  there,  is  not 
considered  a  passenger.'' 

"Where  a  shipper  of  live  stock,  or  drover,  receives  a  free  ticket, 
to  go  with  his  stock  and  return  on  a  passenger  train,  with  the 
proviso  that  he  assumes  all  risk  of  injury,  it  has  been  held  that 
the  pass  and  contract  for  shipping  stock  constitutes  one  con- 
tract, and  that  the  holder  is  not  a  gratuitous  passenger,  and 
the  company  is  liable.' 

The  same  rule  prevails  substantially  in  Delaware,  where  it  is 
held  that  although  a  drover  is  being  carried  free,  and  has 
released  the  right  of  recovery  for  injury,  being  so  carried  to  care 
for  his  live  stock  which  is  in  course  of  transportation  by  the 
company,  yet  he  is  a  passenger,  whether  proceeding  upon  a  pas- 
senger or  stock  train;  and  that  though  nominally  supposed  to  be 
carried  free,  the  freight  he  pays  for  the  carriage  of  his  live  stock 
partakes  of  the  character  of  a  consideration  paid  for  his  own 
carriage,  and  he  is  entitled  to  recover  for  an  injury  caused  by 
the  negligence  of  the  company,  or  its  servants  or  employes,  unless 
he  himself  contribute  thereto  by  his  own  want  of  care;  and  that 
he  is  not  a  co-employe  of  the  company  with  such  other  servants 
or  employes.* 

14.  Injury  from  thrusting  arm  out  of  the  window. — The 
proper  place  for  passengers,  and  for  their  limbs,  during  cransit,  is 
inside  the  car,  and  in  their  seats;'  and  though  some  authorities 

'Fitzpatrick   v.    New    Albany    &  gence:  Boswell  v.   Hudson  River  R. 

Salem  R.  R.  Co.,  7  Ind.  (Porter),  436.  R.   Co.,   5  Bosworth    (N.   T.),   699; 

''MoHs  V.  Johnson,  22  111.  633.  Bissell  v.  N.  T.  Central  R.  R.  Co.,  25 

'Cleveland,  Painesville &  Ashtabula  N.  Y.  442;  Poucher  v.  N.  T.  Central 

R.  R.  Co.  V.  Curran,  19  Ohio  St.  1;  R.  R.  Co.,  49  N.  Y.  268. 

Penna.  R.   R.  Co.  v.  Henderson,  51  <  Flinn  v.  Phila.,  Wilm.  &  Bait.  R. 

Penn.  St.  315.     See,  also.  Smith  v.  N.  R.  Co.,   1   Houston  (Del.),  469.    But 

Y.  Central  R.  R.  Co.,  24  N.  Y.  222;  the    rule   of  contributory  negUgence 

N.  Y.  Cent.  R.  R.  Co.  v.  Lockwood,  17  prevails  in  Delaware,  and  if  negligence 

Wallace,  357;  Ohio  &  Mississippi  Ry.  be  shown  on  the  part  of  the  plaintiff, 

Co.  V.  Selby,  47  Ind.  471,  8  Am.  Ry.  it  defeats  the  recovery:  lb.;  Lynam 

Rep.   177.    A  railroad  company  may  and  wife    v.    Phila.,  Wilm.  &  Bait, 

limit  its  liability  for  the  carriage  of  a  R.  R.  Co.,  4  Houston,  583. 

passenger  upon  a  drover's  free  pass,  ^  Louisville  &  Nashville  R.  R.  Co.  v. 

except  as  to  gross  or  willful  negli-  Sickings,  5  Bush  (Ky.),  1;  Indianapo- 
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hold  that  it  is  the  duty  of  railroad  companies  to  so  construct 
windows  that  passengers  can  not  thrust  out  or  expose  their  heads, 
hands  or  arms/  and  others  hold  it  the  duty  of  the  company  to 
give  timely  notice  to  passengers  in  approaching  bridges  and  other 
dangerous  places,  as  a  condition  to  exemption  from  responsi- 
bility for  injuries  there  received  by  exposure  of  the  persons  of 
passengers,^  yet  the  more  reasonable  and  better  established  doc 
trine  is,  that  passengers  who  "expose  their  persons  or  members 
outside  the  car  windows,  do  so  at  their  own  risk,  and  are  guilty 
of  such  negligence  in  that  respect  as  will,  if  injured,  prevent  a 
recovery  for  the  injury.'  As  to  the  supposed  duty  of  warning 
passengers  in  approaching  bridges  or  other  dangerous  places, 
the  unreasonableness  is  apparent  from  the  fact  that  it  would 
involve  an  impossibility  where  there  are  several  cars  in  a  train, 
as  -^the  conductor  can  not  be  in  all  of  them  at  once,  and  the 
rapidity  of  transit  is  usually  such  as  to  prevent  his  passing 
from  one  to  another  in  time  to  give  timely  notice  of  the 
approach  to  such  places. 

Although,  by  the  weight  of  authority,  as  well  as  reason,  the 
principle  is  well  settled  that  a  passenger  is  bound  to  keep  him- 
self and  his  limbs  within  the  car,  and  may  not  recover  if  he  im- 
prudently thrust  his  arm  out  at  a  window,  and  thereby  receive 
an  injury,  yet  there  are  respectable  authorities  to  the  effect  that 
this  principle  is  inapplicable  to  roadways  which  are  so  narrow 
as  to  endanger  projecting  limbs;'  but  to  our  mind  this  doc- 
trine is  tantamount  to  saying  the  passenger  may  extend  his 
limbs  outside  the  cars  at  the  cost  of  the  company,  when  there  is 
danger,  but  keep  them  inside  whete  there  is  no  danger  to  incur 

lis  &  Cin.  R.  R.  Co.  v.  Rutherford,  29  v.  Sickings,  5  Bush  (Ky.),  1;  Todd  v. 

Ind.  82;   Todd  v.  Old  Colony  &  Fall  Old  Colony  &  Fall  River  R.  R.  Co.,  3 

River  R.   R.  Co.,  3  Allen,  18;  Same  Allen,  18;  S.  C.  7  Allen,  207;  Pitts- 

V.  Same,  7  Allen,  207;  Pittsburg  &  burg  &  Connellaville  R.  R.  Co.  ■».  An- 

Connellsville  R.  R.  Co.  v.  McClurg,  56  drews,  39  Md.  329;  Same  v.  McClurg, 

Penn.  St.  294.  supra.    But  see  Spencer  v.  Milw.  & 

'  New  Jersey  R.  R.  Co.  ».  Kennard,  Prairie  du  Chien  R.  R.  Co.,  17  Wis. 

21  Penn.  St.  203;  Indianapolis  &  Cin-  487;  Miller  v.  St.  Louis  R.  R.  Co.,  5 

cinnati  R.  R.  Co.  v.  Rutherford,  29  Mo.  App.  471. 

Ind.  82.  *New  Jersey  R.  R.  Co.  v.  Kennard, 

2  Laing  v.  Colder  and  others,  8  Penn.  21  Penn.  St .  (9  Harris),  203 :  Chicago 

St.  (8  Barr),  479.  &  Alton  R.  R.  Co.  v.  Pondrom,  61 

*LouisviUe&  Nashville  R.  R.  Co.  111.333. 
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by  putting  them  out.  These  cases  are  repudiated,  as  against 
current  authority.'  The  better  doctrine  is,  that  a  passenger  can 
not  recover  for  an  injury  received  by  thrusting  his  arm  out  of 
the  window  of  the  car  whilst  the  train  is  moving,  the  company 
not  being  guilty  of  any  negligence.  The  Supreme  Court  of 
Indiana  say  that  a  carrier  is  not  bound  to  imprison  his  passen- 
gers to  insure  their  safety,  and  moreover  is  not  bound  to  bar 
the  windows  in  such  manner  as  to'  render  it  out  of  the  passen- 
ger's power  to  injure  himself;  that  such  is  the  weight  of  author- 
ity, and  that  the  case  of  New  Jersey  K.  E.  Co.  v.  Kennard,  21 
Penn.  St  203,  to  the  contrary,  is  not  to  be  relied  on." 

In  the  case  cited  from  3  Allen,  the  court  say:  "  Certainly,  if 
it  is  a  want  of  due  care  to  attempt  to  leave  a  car  when  the  train 
is  in  motion,  although  going  at  a  slow  rate  of  speed,  as  has  been 
heretofore  determined  by  this  court,  it  is  no  less  a  want  of  proper 
care  to  ride  in  a  car  with  an  arm  or  leg  exposed  to  collision 
against  passing  trains,  or  the  necessary  structures  on  the  sides 
of  the  track.  Nor  was  it  the  province  of  the  jury  to  determine, 
as  a  matter  of  fact,  whether  the  plaintiff  used  due  and  reasonable 
care,  if  it  was  proved  that  his  arm,  or  a  portion  of  it,  was  outside 
of  the  window  at  the  time  of  the  accident."  That  court  also  lay 
down  the  rule,  in  the  same  case,  that  if  there  be  no  controversy 
about  the  fact  of  such  exposure,  and  that  the  injury  occurred  by 
reason  thei-eof,  it  is  the  duty  of  the  court  to  decide  on  the  legal 
effect,  and  to  say  to  the  jury  that  there  can  be  no  recovery.' 

15.   "  Injury   boarding    moving   train. — Although  it  is  reckless 

'  Indianapolis  &  Cin.  R.  R.  Co.  v.  negligence  is  followed,  it  is  held  that 

Rutherford,  29  Ind.  82.  where  a  passenger  allows  his  arm  to 

2  Indianapolis  &  Cin.  R.  R.  Co.  v.  rest  on  the  base  of  the  window,  and 

Rutherford,  29  Ind.  82.    Such,  too,  is  slightly  projecting  outside,  and  there- 

the  doctrine  in  Massachusetts:    Todd  by  has  his  arm  broken  in  passing  a 

V.  Old  Colony  &  Fall  River  R.  R.  Co.,  freight  train,  the  negligence  of  such 

3  Allen,  18;  Todd  v.   Old  Colony  &  person  is  slight  compared  with  the 

Fall  River  R.  R.  Co.,  7  Allen,  207.  negligence  of  the  company  in  permit- 

'  Todd  V.  Old  Colony  &  Fall  River  ting  its  freight  cars  to  stand  so  near 

R.  R.  Co.,  3  Allen,  18,  21,  22;    Luca^  the  track  of  its  passenger  train;  and  a 

e.  New  Bedford  &  Taunton  R.  R.  Co.,  recovery  may  be  had  for  the  injury 

6  Gray,  64;   Gavett  v.  Manchester  &  sustained:  Chicago  &  Alton  R.  R.  Co. 

LawrenceR.R.Co.,  16Gray,  501;  Gar  v.   Pondrom,  51  III.  333.     See,  also, 

hagan  v.  Boston  &  Lowell  R.  R.  Co.,  Spencer  v.  Milwaukee  &  Prairie  du 

1  Allen,  187.    In  lUinoisy  however,  Chien  R.  R.  Co.,  17  Wis.  487, 
where  the   doctrine  of  comparative 
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conduct  in  a  railroad  company  to  slow  trains  for  the  purpose  of 
admitting  persons  on  and  off,  yet  for  a  person  to  attempt  to 
board  a  train  while  moving  is  negligence,  and  as  such,,  when 
contributory  to  an  injury,  it  will  not  only  preclude  a  recovery 
for  such  injury,  but,  there  being  no  dispute  in  regard  to  the 
facts,  a  plaintiff  will,  for  such  contributive  negligence,  be  non- 
suited.' 

But  it  is  negligendfe  on  the  part  of  the  company  to  bring  a 
train  to  a  stop  at  the  station  in  such  manner  as  to  induce  the 
passengers  to  believe  that  it  has  stopped  for  their  reception,  and 
then,  when  they  are  getting  aboard,  to  start  again  without  cau- 
tion or  signal;  and  this  whether  the  starting  were  necessary  or 
not,  and  whether  the  stop  was  an  actual  or  only  an  apparent  one. 
It  is  the  duty  of  the  company,  if  the  passengers  are  not  to  enter 
the  cars,  to  warn  them  of  that  fact,  and  not  to  start  without 
caution  or  signal.''  And  an  instruction,  in  such  a  case,  that  if 
the  plaintiff  acted  as  persons  of  common  sense  and  ordinary  pru- 
dence and  intelligence  usually  act  in  like  cases,  there  was  no 
such  negligence  on  her  part  as  would  prevent  a  recovery,  is  not 
erroneous.' 

16.  Injury  from  wrong  act  of  other  passenger. — There  is  no 
such  privity  between  a  railroad  company  and  a  passenger  as  to 
make  it  liable  for  the  wrongful  acts  of  the  passenger;*  but  if  a 
railroad  conductor  improperly  receive  in  the  cars  a  disorderly  and 
dangerous  person,  knowing  him  to  be  such,  or  finding  such  there- 
in, omit  to  expel  him  therefrom,  under  his  police  powers  so  to  do, 
and  injury  be  committed  by  such  disorderly  person  upon  a  pas- 
senger, or  be  brought  upon  a  passenger  by  his  conduct,  the  com- 
pany are  liable  therefor.* 

'  Phillips  ».  The  Rensselaer  &  Sara  v.  Morris,  31  Gratt.  200. 

toga  R.  R.  Co.,  49  N.  Y.  (4  Sickels)  ^  Curtis  v.  Deti-oit  &  Milwaukee  R. 

177,  180,  182;    Knight  v.  Pontohar-  R.  Co.,  27  Wis.  158,  5  Am.  Ry.  Rep. 

train  R.  R.  Co.,  23  La.  An.  462;  Hube-  368. 

ner  v.  New  Orleans  &  CarroUton  R.  R.  '  Curtis  ».  Detroit  &  Mil.  R.  R,  Co., 

Co.,  23  La.  An.  492;    Harvey  v.  East-  supra. 

ernR.  R.  Co.,  116  Mass.  269,  7  Am.  *  Pittsburgh,  Fort  Wayne  &  Chicago 

Ry.  Rep.  463;   Lake  Shore  &  Mich.  Ry.  Co.^e.   Hinds,   53  Penn.  St.  512; 

Southern  Ry.  Co.  ».  Roy,  5  Bradw.  Putnam ».  Broadway  &  Seventh  Ave- 

(111.),  82;  Galveston,  H.  &  S.  A.  R.  R.  nue  R.  R.  Co.,  55  N.  Y.  (10  Sickels), 

Co.  V.  LsGierse,  51  Tex.  189;  Nelson  108,  113. 

V.  Atlantic  &  Pao.  R.  R.  Co.,  68  Mo.  *  Putnam  v.  Broadway   &  Seventh 

593;  Richmond  &  Danville  R.  R.  Co.  Avenue  R.  R.  Co.,  55  N.  Y.  108, 113; 


1112  THE   LAW   OF   BAIL  WATS. 

17.  Injury  to  passenger  engaged  with  company  in  common 
illegal  purpose. — Persons  enj^aged  in  a  common  purpose  which  is 
illegal  or  ci'iminal,  are,  in  respect  to  such  illegality  or  criminal 
intent,  in  pari  deliotu;  and,  therefore,  if  one  incur  an  injury 
from  the  negligence  of  another,  each  being  engaged  in  such 
illegal  project  or  purpose,  no  action  will  lie  for  the  injury. 
Hence,  if  an  organized  but  unarmed  body  of  men  enter  and 
travel  upon  a  railroad  train  with  intent  to  jein  in  an  illegal  act 
or  rebellion  against  their  government,  and  the  railroad  company 
carry  them  at  the  credited  expense  of  those  claiming  to  wage 
a  war  upon  the  government,  but  which  is  in  fact  a  mere  rebellion, 
and  one  of  such  passengers  be  injured  by  the  negligence  of  the 
railroad  company,  no  action  for  the  injury  will  be  sustained.* 
But  if  the  company  compel  one  or  more  of  them  to  pay  their  fare, 
and  such  fare  paying  ones  be  injured  by  the  negligence  of  the 
company,  then  an  action  will  lie  for  the  injury,  forasmuch  as, 
in  respect  to  such  person  or  persons,  the  carrying  is  not  an 
illegal  act.' 

Where  the  injured  person,  or  person  suifering  the  loss,  and  the 
railroad  company,  are  mutually  engaged  in  the  prosecution  of 
an  unlawful  purpose  or  enterprise,  as,  for  instance,  where  the 
owner  of  a  slave,  who  is  traveling  with  him  as  his  servant,  is  one 
of  a  military  company  of  persons  in  rebellion  against  the  govern- 
ment, and  the  railroad  company  is  running  its  train  in  the  same 
interest — the  parties  are,  in  respect  fo  the  injury,  in  pari  detic- 
tu,  and  there  can  be  no  recovery  for  the  loss  of  the  slave,  if  killed 
upon  or  by  the  train  in  the  prosecution  of  such  common  enter- 
prise.' But  if  the  circumstances  as  to  the  status  of  the  parties  is 
such  that  a  right  of  action  and  recovery  accrues  to  the  owner  of 
the  slave,  then  although  the  slave  be  regarded  in  law,  for  some 
purposes,  as  property,  yet  the  carrier  thereof  does  not,  in  respect 
to  such  slave,  become  an  insurer,  as  is  the  case  in  regard  to  ordi- 
nary goods  and  chattels;  but  the  person  of  the  slave  is  regarded, 
whilst  in  course  of  transportation,  more  in  the  character  of  a 

New  Orleans,.  St.  Louis  &  Chicago  R.  »  Redd  v.  The  Muscogee  R.  R.  Co., 

R.  Co.  V.  Burke,  53  Miss.  200,  9  Am.  48  Geo.  102. 

Ry.  Rep.  308.  s  Wallace  t>.  Cannon,  38  Geo.   199; 

1  Redd  ».  The  Muscogee  R.  R.  Co.,  Muscogee  R.  R.  Co. «.  Redd,  54  Geo. 

48  Geo.  102.  33;  and  same  case,  48  Geo.  102. 
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passenger,  and  liability  for  injury  to  him  is  to  be  tested  rather 
by  the  rules  that  apply  to  injuries  to  passengers;' 

In  disposing  of  the  question  of  negligence  in  such  case,  the 
starting  of  the  train  by  which  the  injury  is  caused,  at  an  un- 
usual speed,  and  without  the  ordinary  signal,  may  be  considered, 
if,  from  the  manner  of  the  injury,  it  be  material." 

18.  Injuty  from  joint  negligence  of  two  companies. — For  an 
injury  received  on  a  train  of  a  company  using  a  railroad  in  com- 
mon with  another  company,  the  passenger  has  his  remedy 
against  the  company  upon  whose  train  he  was  injured,  he  being 
a  passenger  thereon  at  the  time,  although  the  injury  is  the  result 
of  the  joint  negligence  of  the  two  different  companies,  in  so  run- 
ning or  stopping  of  trains  as  to  cause  a  collision,  resulting  in  the 
injury.'  In  the  language  of  Colt,  J.,  "  it  is  no  answer  to  an  ac- 
tion by  a  passenger  against  a  carrier,  that  the  negligence  or 
trespass  of  a  third  party  contributed  to  thp  injury."* 

If  the  companies  are  partners  in  the  profits  of  the  road,  or  are 
jointly  guilty  of  negligence,  they  are  both  liable.^ 

19.  Injury  to  passengers  on  freight  trains. — Where  none  of  a 
company's  freight  trains  have  been  or  are  used  for  carrying 
passengers,  and  the  passenger  carriage  has  been  confined  ex- 
clusively to  the  passenger  trains  proper,  then  a  person  thrust- 
ing himself  upon  a  freight  train  is  there  as  an  intruder, 
and  can  not  claim  the  rights  of  a  passenger.'  If  he  be 
injured  thereon,  he  can  not  recover  as  against  the  company, 
unless  the  injury  be  wantonly  caused  by  it,  or  by  its  employes 
in  the  course  of  their  employment  toward  such  person.'  But 
when  freight   trains,  or  some  of  them,  are  accustomed  to  carry 

'  Mitchell  V.  Western    &    Atlantic  °  Foulkes  v.  Metropolitan  Diat.  Ry. 

R.  R.  Co.,  80   Geo.  22;  Muscogee  R.  Co.,  Law.  Rep.  5  C.  P.  Div.  157;  S.  C. 

R.  Co.  V.  Redd,  54  Geo.  33;  Same  case,  4  Id.    267;    Peters    v.    Rylahds,    20 

48  Geo.  102.  Penn.  St.  497;  Barter   v.  Wheeler,  49 

2  Mitchell  V.  Western  &  Atlantic  R.  N.  H.  9;  Vary    v.  Burlington,  Cedar 

R.  Co.,  30  Geo.  22.  Rapids    &  Mo.  River   R.  R.  Co.,  42 

'  Eaton  V.  The  Boston  &  Lowell  R.  la.  246. 

R.  Co.,  11  Allen,  500;    Sheridan    v.  *  Lucas  v.  Milwaukee  &  St.  Paul  R. 

Brooklyn  City  &  N.  R.  R.  Co.,  86  W.  Co.,  83  Wis.  41;   Eaton  ».  Dela- 

N.  T.  39;  Webster  e.  Hudson  River  ware,  Lackawanna  &  Western   R.  R. 

R.    R.  Co.,   88  N.  T.  260;  Slater  v.  Co.,  57  N.  Y.  882,  7  Am.  Ry.  Rep.  67. 

Mersereau,  64  N.  Y.  147.  '  Lucas  v.  Milwaukee  &  St.  Paul  R. 

*  Eaton  V.  The  Boston  &  LoweU  R.  W.  Co.,  33  Wis.  41. 
R.  Co.,  11  AUeu,  500,  505. 
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passengers  for  pay,  and  a  passenger  enters  a  freight  train  to  be 
carried  for  pay,  though  he  may  have  no  ticket,  and  though  the 
course  of  such  train  as  to  carrying  passengers  may,  as  between 
the  employes  thereon  and  the  company,  be  such  that  passengers 
are  not  allowed  thereon,  yet  such  person,  if  ignorant  thereof, 
is  entitled  to  be  regarded  as  a  passenger,  and  if  injured  with- 
out fault  on  his  part,  and  by  the  negligence  of  the  company 
or  its  employes,  the  company  is  liable  therefor.'  But  the 
right  to  be  so  regarded  as  a  passenger  in  such  case,  is  as  a 
passenger  upon  a  freight  and  caboose  train^  with  such  com- 
forts as  the  same  affords,  run  and  handled  as  such  trains  are  or- 
dinarily haiidled,  and  not  to  the  comforts  of  passenger  trains." 
The  fact  that  a  passenger  is  invited  to  ride  by  the  conductor 
makes  no  difference;  for  the  conductor  is  not  invested  with  au- 
thority for  such  purpose.' 

20.  Injury  inflicted  on  cars  drawn  for  another  company. — A 
railroad  company  is  a  carrier  of  passengers,  within  all  the  mean- 
ing and  responsibilities  of  the  term,  when  carried  over  its  own 
road  in  the  car  of  another  company,  which,  by  an  arrangement 
with  such  other  company,  it  receives  and  draws  over  its  own  road 
with  the  passengers  therein.  It  is,  by  its  own  servants  and  con- 
ductors, in  full  control  of  such  car;  and  the  control  and  agency 
of  the  other  road  and  company  from  whom  it  is  tlius  received,  is, 
under  such  circumstances,  wholly  withdrawn.*  Therefore,  in  case 
of  personal  injury  to  a  passenger  in  a  car  thus  drawn  for  another 
company,  under  such  circumstances  as  would  render  the  compa- 
ny liable  if  incurred  upon  a  car  of  its  own,  it  will  be  in  like  man- 
ner responsible.' 

21.  Pleadings  in  actions  for  personal  injury. — With  a  prop- 
er foundation  therefor  in  his  petition  or  declaration,  the  plaintiff 
may  show  by  proof  the  nature  and  extent  of  his  injuries,  his  suf- 
ferings, length  of  time  for  which  he  was  disabled,  his  expenses 
of  being  cured,  his  condition  in  respect  to  the  injuries  at  the 
time  of  the  trial,  and  the  prospective  condition  of  them  in  the  fu- 
ture; the  latter  of  which  may  be  shown  by  the  evidence  of  his 

'  Lucas  V.  Milwaukee  &  St.  Paul  R.  supra. 

W.  Co.,  33  Wis.  41.  *  Schopman  v.  The   Boston  &  Wor- 

2  Lucas   V.    M.   &   St.  P.  Ry.  Co.,  cester  R.  R.  Co.,  9  Cush.  24. 
supra.  5  Ibid, 

3  Eaton  V.  Del.,  L,  &  W.  R.  R.  Co., 
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medical  attendant  and  other  medical  experts."  But  the  pecnn- 
iary  or  social  condition  of  the  plaintiff,  and  whether  rich  or 
poor,  married  or  single,  can  not  be  given  in  evidence  to  the  jury ; 
neither  of  these  can  shed  any  light  on  the  nature  of  the  injuries, 
or  in  any  way  show  how  much  the  plaintiff  is  damaged,  or  in  any 
way  enhance  or  diminish  the  amount  he  is  entitled  to  recover/ 

In  an  action  for  a  personal  injury  in  Massachusetts,  the  plaint- 
iff may  set  forth  several  distinct  causes  of  action  in  several  dis- 
tinct counts  in  his  declaration  or  petition ;  and  so  he  may  set  forth 
one  and  the  same  cause,  in  different  manner  and  language,  in 
several  distinct  counts,  so  varied  as  to  more  probably,  in  some 
one  of  them,  meet  the  particulars  of  the  proof  expected  to  be 
given  on  the  part  of  the  plaintiff.'  The  wrongful  getting  onto  a 
street  car  by  a  party  having  no  ticket  and  no  right  there,  if 
allowed  for  a  time  to  remain,  will  not  then  justify  his  forcible 
expulsion  imder  dangerous  circumstances;  and  if  it  be  done, 
and  injury  results  from  it,  the  company  will  be  liable.* 

A  count  alleging  that  plaintiff  was  in  the  car  of  defendants, 
and  was  thrown  therefrom  by  the  carelessness  •  of  defendants,  is 
too  general.^ 

22.  Liability  of  owner  company  for  injuries  inflicted  by 
another  company  using  road. — A  corporation  owning  a  railroad, 
and  permitting  other  persons  or  companies  to  run  engines  over 
and  use  the  same,  is  liable,  by  the  rulings  in  Georgia,  for  injuries 
inflicted  by  the  latter,  when  such  injuries  are  otherwise  of  a 
character  to  sustain  an  action.  The  law  will  not  absolve  the 
owners  from  their  charter  obligations,  and  subrogate  in  their 
stead  others  not  authorized  by  law  to  asHume  the  same."    The 

1  Kansas  Pacific  Ry.  Co.  r.  Point-  R.  R.  Co.,  9  Allen,  557;  Norris  ». 
er,  9  Kansas,  620.  Litclifield,  35  N.  H.  271;  Kerwhacker 

2  Kansas  Pacific  Ry.  Co.  v.  Point-  v.  Clevoland,  C.  &  C.  R.  R.  Co.,  3  Ohio 
er,  9  Kansas,  620.  629.  St.  (N.  S.),   172;    Penn.  Go.   v.  Sin- 

8  Lovett ».  Salem  &  South  Dan  vers  clair,   62  Ind.  301;    Rounds  v.   Del., 

R  R  Co    9  Allen,  557.    A  city  ordi^  Lackawanna  &  Western  R.   R.   Co., 

nance  restricting  the  rate  of  speed  of  64  N.  Y.  129;  S.  C.  3  Hun,  329,  and 

railroad  trains  is  admissible  in  evi-  5  Thomp.  &  C.  475;  McCarty  v.  Del. 

dence,  if  alleged  in  the  complaint.  &  Hudson  Canal  Co.,  17  Hun,  74. 

A  copy  need  not  be  filed  with  the  ^  Central  R.  R.  Co.  of  N.  J.  v.  Van 

complaint:    Madison  &  Indianapolis  Horn,  38  N.  J.  133,  13  Am.  Ry.  Rep. 

R.  R.  Co.  V.  Taffe,  37  Ind.  361,  5  Am.  36. 

Ry  Rep.  422.  °  Macon  &  Augusta  R.  R.  Co.  v. 

^Love'tt  V.  Salem  &  South  Danvera  Mayes,  49  Geo.  355;  Abbott  v.  Johns- 
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case  here  cited  from  Georgia  was  not  one  in  which  the  company 
inflicting  the  injury  were  lessees  of  the  road,  but  a  case  in 
which  the  contractors  in  the  construction  thereof  were  siiifered 
to  run  trains  over  the  same,  and  the  injury  was  caused  by  one 
of  their  trains.  The  court,  in  their  opinion,  cite  Railroad  Go.  v. 
Winans,  17  How.  39,  to  the  point  that  the  owners  can  not 
absolve  themselves  from  liability,  or  from  performance  of  obliga- 
tions, "  without  the  consent  of  the  legislature."  We  therefore 
infer  that  the  rule  laid  down  in  Georgia  in  the  case  here  treated 
of,  would  not,  in  the  courts  of  said  states,  be  applied  to  cases  of 
injuries  caused  by  lessees  of  a  road,  if  leased  by  statutory  allow- 
ance or  permission. 

In  the  subsequent  case  of  Central  R.  K.  &  Banking  Co.  v. 
Perry,  in  the  same  court,"  which,  the  court  say,  is  unlike  the 
preceding  case,  it  is  said  tiiat  in  such  case  each  company  must 
protect  its  own  passengers  against  injury  by  the  other,  provided 
the  passenger  is  in  his  proper  place;  but  if  the  passenger,  by 
reason  of  his  want  of  promptitude  in  taking  the  train,  is  obliged 
to  pursue  it  upon'  the  track,  the  company  whose  passenger  he 
is,  is  not  liable  for  the  negligence  of  the  other  company. 

But  the  rule  of  liability  for  negligence  which  attaches  to  a 
carrier  by  rail  who  runs  a  passenger  car  upon  a  railroad  of  the 
state,  propelled  by  the  motive  power  belonging  to  the  state,  is 
the  same  as  if  the  service  were  being  rendered  upon  a  road  of 
the  carrier's  own.  The  negligence  of  those  concerned  in  run- 
ning the  engine  or  conducting  the  train,  though  employed  by 
the  agents  of  the  state,  is  nevertheless  his  negligence,  and  he  is 
responsible  therefor,  as  if  the  servants  were  his." 

23.  Injuries  received  in  getting  oS  of  moving  train. — If  pas- 
sengers attempt  to  get  off  from  a  moving  train,  for  the  mere  cir- 
cumstance that  they  are  about  to  be  carried  by,  it  is  such  great 
negligence  and  want  of  care  that  no  recovery  can  be  had  for 
injuries  received  while  making  the  attempt.  If  the  train  does 
not  stop  at  the  place  of  their  destination,  or  stopping  there, 
does  not  give  sufficient  time  for  their  leaving  before  proceeding, 
the  passengers  should  remain  in  the  cars,  and  resort  to  their 

town,  Gloversville  &  K.  Horse  R.  R.  ^pgters  v.  Rylands,  20  Penn.  St.  (8 

Co.,  80  N.  Y.  27;  S.  C.  21  Alb.  Law  Harris),  497;   McBlroy  v.  Nashua  & 

Jour.  193.  Lowell  R.  R.  Co.,  4  Cush.  400. 
'  58  Ga.  461,  16  Am.  Ry.  Rep.  122. 
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action  for  being  carried  by  their  station.  They  can  not  remedy 
the  error  by  assuming  to  leave  the  moving  train,  except  when 
impelled  by  reasonable  fear  of  danger;  and  if  they  do  so,  and  are 
injured,  it  is  their  own  gross  fault,  and  they  can  not  recover.' 

And  in  a  case  where  a  passenger  (a  woman)  was  directed  to 
get  off  while  the  cars  were  in  motion,  but  the  evidence  was  con- 
flicting as  to  whether  tiie  direction  was  given  by  a  brakeman  or 
one  not  employed  by  the  company,  it  is  for  the  jury  to  say,  even 
then,  whether  it  was  prudent  for  her  to  attempt  to  get  off;  and 
an  instrnction  that  it  is  immaterial  who  gave  the  direction,  is 
erroneou^.^  But  the  court  say  in  that  case,  that  if  such  direc- 
tion were  given  by  an  employe  of  the  company,  the  plaintiff 
might  assume  it  was  safe  to  alight;  but  not  if  given  by  another 
passenger.'' 

It  may  be  negligence,  according  to  circumstances,  for  a  rail- 
road train  to  stop  short  of  the  station  in  the  night  time;*  and 
the  negligence  of  the  plaintiff,  in  getting  off  the  train  at  such 
a  time  and  place,  must  contribute  directly  to  the  injurj^' 

24.  Injury  to  passenger  who  is  improperly  off  the  train. — A 
railroad  corporation  is  not  responsible  to  a  passenger  for  a  per- 
sonal injury  received  while  off  the  cars  at  a  way  station,  other 
than  the  one  to  which  he  is  bound.  His  place  is  on  tlie  train, 
and  if  he  leaves  it  while  it  stops,  of  his  own  will,  without  induce- 
ments from  the  company,  its  servants  or  agents,  so  to  do,  and  is 
injured  without  the  fault  of  the  company,  he  can  not  recover.' 

'  Blodgett  V.  Bartlett,  50  Geo.  353;  53  Mo.  509,  12  Am.  Ry.  Rep.  474. 

Damont  v.  New  Orleans  &  CarroUton  ^  Filer  v.  New  York  Central  R.  R. 

R.  R.  Co.,  9  La.  An.  441;  Penn.R.  R.  Co.,  59  N.  Y.  351,  7  Am.  Ry.  Rep. 

Co.  V.  Aspell,  23  Penn.  St.  147;   HI.  111. 

Central  R.  R.  Co.  v.  Able,  59  111.  131;  ■  '  /j,-(^. 

Gavett  V.  Manchester  &  Lawrence  R.  *  Central  R.  R.  Co.  of  N.  J.  v.  Van- 

R.   Co.,   16  Gray,  501;  Jeffersonville  Horn,  38  N.  J.  133,  13  Am.  Ry.  Rep. 

R.  R.  Co.  V.   Hendricks,   admr.,   26  36.     But  see  Rose   v.  Northeastern 

Ind.    228;    Same  v.   Swift,   lb.  459;  Ry.  Co.,  Law  Rep.,  2  Exch.  Div.  248, 

Atchison  &  Neb.  R.  R.  Co.  v.  Flinn,  19  Am.  Ry.  Rep.  466. 

24  Kans.  627;  S.  C.  1  Am.  &  Bng.  R.  ^  Ibid. 

R.  Cas.  240.    But  the  rule  seems  to  *  Frost  v.  Grand  Trunk  R.  R.  Co., 

be  otherwise  in  Missouri.      So    held,  10  Allen,    387.     See,    also,    State  v.  - 

however,   in   a  case  where  a  mother  Grand  Trunk- Ry.  Co.,  58  Maine,  176. 

was  about  to  be  separated  from  her  But  see,  contra,  Jeffersonville,  Madi- 

child  by  the  train  moving  away:  Loyd  son  &  Indianapolis  R.  R.  Co.  v.  Riley, 

V.  Hannibal  &  St.  Joseph  R.  R.  Co.,  39  Ind.  568,  10  Am.  Ry.  Rep.  325; 
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But  a  person  having  a  ticket,  and  being  present  at  the  depot 
to  take  the  train,  is  a  passenger,  though  he  has  not  entered  the 
cars,'  and  the  company  is  bound  to  use  extraordinary  diligence 
to  secure  his  safety,  and  ordinary  diligence  for  his  convenience 
or  accommodation;''  but  they  are  not  bound  to  such  extraordi- 
nary diligence  in  adopting  precautions  to  prevent  passengers 
from  being  left  by  the  train,  if  a  full  opportunity  is  afforded  the 
passenger  to  take  his  place,  and  he  is  unnecessarily  late  in  so 
doing.'  Ordinary  diligence  in  this  respect  must  be  exercised  by 
both,  and  it  is  a  question  for  the  jury  whether  signals  given  foi 
this  purpose  are  sufBcient,*  and,  also,  whether  under  the  circum- 
stances a  passenger  might  pursue  a  moving  train  to  get  on/ 

25.  Injuries  inflicted  carrying  passengers  outside  of  charter 
authority. — If  a  railroad  company  engage  in  undertakings  to 
carry  passengers  outside  of  their  charter  authority,  or  by  a  differ- 
ent conveyance  or  line  of  conveyance  than  that  of  their  rail- 
road, the  corporation  is  liable  as  common  carrier  for  injuries 
thereon,  and  can  not  set  up  that  circumstance  in  defense  of 
actions  for  sneh  injuries;'  for  whether  the  undertaking  be 
ultra  vires  or  not,  the  company  are  liable  for  the  result  of  the 
negligence.' 

26.  Injury  to  servant  or  apprentice. — Doubtless  the  same 
rules  of  recovery  apply  to  the  case  of  an  injury  of  a  servant  or 
apprentice,  as  to  other  civil  actions  of  tort  which  are  allowed  to 
the  master.'  The  adjudicated  cases  on  this  head  are  few,  how- 
ever.    It  is  held  in  a  late  case  that  the  relation  of  master  and 

Keokuk  Northern  Line  Packet   Co.  ga  R.  R.  Co.,  8  N.  T.  (4  Selden),  37; 

V.   True,    88  111.   608,    21   Am.   Ry.  Buffett  k.  The  Troy  &  Boston  R.  R. 

Rep.  .371.     In   the  latter  case,    the  Co.,  40  N.  T.  (1  Hand),   168;  Ohio  & 

question   was  as  to    the  reasonable-  Miss.  Ry.  Co.  »>.  McCarthy,  96  U.  S. 

ness  of  a  rule  requiring  passengers  to  258;    Grover  &  Baker  S.  M.  Co.  ». 

remain  upon  a  boat  at  stopping  places.  Mo.  Pac.  Ry.  Co.,  70  Mo.  672. 

It  was  held  not  reasonable.  '  Hart  ».  The  Rensselaer  &  Saratoga 

'  Central  R.  R.  &  Banking  Co.  v.  R.  R.  Co.,  8  N.  Y.  (4  Selden),  37;  Bis- 

Peny,  58  Ga.  461,  16  Am.  Ry.  Rep.  sell  v.  Mich.  S.  &  N.  Ind.  R.  R.  Co., 

122.  22  N.  Y.  258;  BuSett  ».  The  Troy  & 

2  Central  R.  R.  &  B.  Co.  t'.  Perry.  Boston  R.  R.  Co.,  40  N.  Y.  (1  Hand), 

'  Central  R.  R.  &  B.  Co.  v.  Perry.  168;  Cary  v.  The  Cleveland  &  Toledo 

♦Central  R.  R.  &  B.  Co.  v.  Perry.  R.  R.  Co.,  29  Barb.  35. 

°  J6''<^-  '  Ames  v.  Union  Ry.  Co.,  117  Mass. 

•Hart  V.  The  Rensselaer  &  Sarato-  541,  6  Am.  Ry.  Rep.  260. 


PEESONAL   INJURY   TO    PASSENGEES.  1119 

apprentice  will  sustain  an  action  in  the  name  of  the  master  for 
injury  to  the  apprentice,  on  the  groimd  of  loss  of  service.' 

27.  Injuries  ■while  traveling  on  Sunday. — Bj  violating  a 
statute  prohibiting  traveling  on  Sunday,  a  traveler  does  not 
thereby  put  himself  outside  the  protection  of  the  law;  and  a 
carrier  upon  whose  conveyance  be  takes  passage,  is  not  thereby 
relieved  from  his  ordinary  obligations  to  take  every  precaution 
for  his  safety.^  And  this  obligation  is  independent  of  any  con- 
tract, and  exists  where  no  contract  for  transportation  has  been 
made.'  But  plaintiff  is  entitled  to  have  the  question  whether 
he  was  traveling  on  matters  of  "  necessity  or  charity,"  tried  by 
a  jury.* 

'Ames  V.  Union  Ry.  Co.,  supra.  supra. 

2  Carroll  v.  Staten  Island  R.  R.  Co.,  *  Doyle  v.  Lynn  &  Boston  R.  R.  Co., 

58  N.  T.  126,  7  Am.  Ry.  Rep.  25.  118  Mass.  195,  9  Am.  Ry.  Rep.  277. 
'  Carroll  v.  Staten  Island  R.  R.  Co;, 
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1.  Duties  and  liabilities  to  the  public  generally. — There  is  a 
certain  degree  of  care  dae  to  the  public  at  large.from  those  using 
or  having  dangerous  articles,  machinery  and  structures,  not 
merely  in  the  manner  of  their  use,  but  also  in  the  keeping 
thereof,  the  non-observance  of  which,  if  injury  result  therefrom, 
will  render  them  responsible  for  such  injuries,  if  they  occur  with- 
out fault  or  negligence,  contributory  thereto,  on  the  part  of  the 
injured  persons.'  Thus  where  a  railway  company,  whose  duty 
it  was  to  keep  their  road  bed  in  good  order,  in  the  street  of  a 
city,  suffered  the  same  to  be  out  of  repair,  by  reason  of  which 
an  injury  occurred  to  a  person,  it  was  held  that  the  cause  of  the 
injury  was  proximate,  and  the  company  were  liable,  if  the  in- 
jured party  was  not  guilty  of  negligence." 


'  Hayden  v.  The  Smithville  Manuf. 
Co.,  29  Conn.  648;  Ranch  t.  Lloyd  & 
Hill,  31  Penn.  St.  (7  Casey),  358;  Oak- 
land R.  W.  Co.  V.  Fielding,  48  Penn. 
St.  (12  Wright),  320;  111.  Cent.  R.  R. 
Co.  V.  Phillips,  49  m.  284;  State,  use, 
e£c.,  V.  Philadelphia,  Wilmington  & 
Baltimore  R.  R.  Co.,  47  Md.  76,  18 
Am.  Ry.  Rep.  253;  Keffe  v.  Milwau- 
kee &  St.  Paul  Ry.  Co.,  21  Minn. 
207,  19  Am.  Ry.  Rep.  231;  Pittsburgh, 
Fort  Wayne  &  Chi.  Ry.  Co.  v.  Bing- 
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ham,  29  Ohio  St.  364;  Quimby  f. 
Boston  &  Me.  R.  R.  Co.,  69  Me.  340; 
Woburn  v.  Boston  &  Lowell  R.  R.  Co., 
109  Mass.  283;  Mellen  v.  Morrill,  126 
Mass.  545;  Nickerson  v.  Tirrell,  127 
Mass.  236;  Grand  Rapids  &  Ind.  E. 
R.  Co.  V.  Martin,  41  Mich.  667. 

2  Oakland  R.  W.  Co.  v.  Fielding,  48 
Penn.  St.  320;  Veazie  v.  Penobscot  E. 
R.  Co.,  49  Me.  119;  Burritt  v.  City  of 
New  Haven,  42  Conn.  174;  Gale  ».N. 
Y.  Cent.  &  H.  R.  R.  R.  Co.,  76  N.  Y. 
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Where  one,  though  not  a  passenger,  is  injured  by  a  railroad 
train,  the  laws  of  humanity  require  those  in  charge  to  so  far 
care  for  the  injured  person  as  to  place  him,  if  practicable,  in  a 
safe  place,  where  he  may  be  cared  for.'  And  though  the  injured 
person  be  apparently  dead,  if  negligently  removed  to  a  place 
whereat,  on  reviving,  he  dies  for  impossibility  of  being  cared 
for — as,  for  instance,  where  the  supposed  corpse  was  locked  up 
over  night  in  a  warehouse,  and  reviving  during  the  night,  died 
from  loss  of  blood  by  a  ruptured  artery — it  is  held  that  however 
innocent  the  company  had  been  as  to  the  original  injury,  that 
culpability  arose  from  such  subsequent  conduct  of  the  employes, 
and  that  they  were  so  far  the  company's  agents  in  that  respect 
as  to  hold  the  latter  liable  for  their  conduct.^ 

2.  Injuries  resulting  from  careless  using  or  keeping  danger- 
ous structures. — Thus  it  is  held  that  a  railroad  company  using 
a  turn-table  in  a  town  or  village,  or  other  populous  place,  unse- 
cured and  unguarded,  may  in  that  respect  be  guilty  of  such  neg- 
ligence as  will  render  the  company  liable  for  injuries  occasioned 
thereby  to  an  infant  of  such  tender  years  as  to  be  incapable  of  . 
using  ordinary  care,  or  of  discriminating  between  danger  and 
safety,  who  intrudes  upon  the  same  and  is  injured  thereby,  al- 
though it  be  upon  the  private  grounds  of  the  company,  such 
premises  at  the  same  time  being  unenclosed  and  unguarded." 

594;  S.  C.  13  Hun,  1;  Lyon  v.  St.  Lou-  ant  extended  no  farther  than  to  have 

is,  Iron  Mountain  &   Southern  R.  R.  cast  off  by  the  wayside  the  helpless 

Co.,  6  Mo.  App.  516.    A  corporation  and  apparently  dead  man,  without 

which  is  both  a  railroad  and  a  mining  taking  care  to  ascertain  whether  he 

company  can  not  be  made  liable,  under  was  dead  or  alive,  or  if  alive,  whether 

a  statute,  as  the  proprietor  of  a  rail-  his  life  could  be  saved  by  reasonable 

road,  for  injuries  inflicted  in  its  min-  assistance,  timely  rendered.    For  such 

ing  operations:    Claxton  v.  Lexington  a  rule  of  restricted    reponsibility  no 

&  Big  Sandy  R.  R.  Co.,  13  Bush,  636,  authority  has  been  produced,  and  we 

17  Am.  Ry.  Rep.  12.  apprehend  none  can   be  found.     On 

'Northern  Cent.  R.  W.  Co.  v.  The  the  contrary,  it  is  the  settled  policy  of 

State,  for  use,  etc.,  29  Md.  420;  Bait.  the  law,  '  to  give  such  agents  and  serv- 

&  Ohio  R.  R.  Co.  V.  State,  41  Md.  268.  ants  a  large  and  liberal  discretion,  and 

"  Northern  Cent.  R.  W.  Co.  v.  The  hold  the  companies  liable  for  all  their 

State,  for  use,  etc.,  29  Md.  420,  441.  acts,  within  the  most  extensive  range 

In  this  case  the  court  say:  "To  contend  of  their  charter  powers.'    1  Red.  on 

that  the  agents  were  not  acting  in  the  Railw.  510;  Phila.  &  Read.  Railway 

course  of  their  employment  in  so  re-  Co.  v.  Derby,  14  How.  468,  483." 
moving  and  disposing  of  the  party,  is         "  Stout  v.  The  Sioux  City  &  Pacific 

to  contend  that  the  duty  of  the  defend-  R.  R.  Co.,  2  Dillon's  C.  C.  R.  294; 
71 
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And  they  are  held  to  the  same  liability  by  leaving  an  excavation 
in  tlie  street  unguarded.' 

3.  Injuries  to  persons  on  the  track. — At  places  other  than 
crossings,  or  in  public  highways,  a  railroad  track  is  the  private 
property  of  the  company,  and  no  one  other  than  the  company's 
servants  or  employes,  in  the  necessary  discharge  of"  duties  there, 
have  any  right  to  be  thereon ;  and  more  especially  so  as  to  their 
using  the  same  as  a  thoroughfare  or  pathway,  on  which  to  walk 
or  travel."  And  though  the  company  may  not  wantonly  injure 
persons  thus  intruding  upon  and  using  the  same,''  yet  if  the  per- 
son be  an  adult,  not  known  to  those  in  charge  of  the  train  to  be 
deficient  in  discretion,  or  in  phj'sical  ability  to  take  care  of  him- 
self, or  not  known  to  be  deficient  in  his  faculty  of  hearing,  and 
not  in  any  way  presenting  indications  of  being  disabled,  or  inca- 
pable of  taking  care  for  his  safety,  then  the  persons  in  charge  of 
the  train  have  a  right  to  conclude,  and  to  act  on  that  conclusion, 
that  such  person  is  in  possession  of  all  his  proper  faculties  to 
enable  him  to  do  so,  and  will  leavethe  track  in  time  to  save  him- 
self from  injury,  and  are  not  bound  to  stop  or  check,  up  the 


Sioux  City  &  Pao.  R.  R.  Co.  v.  Stout, 
17  Wall.  657;  Keffe  v.  Milwaukee 
&  St.  Paul  Ry.  Co.,  21  Minn.  207,  19 
Am.  Ry.  Rep.  231;  Koons  v.  St.  Louis 
&  Iron  Mountain  R.  R.  Co.,  65  Mo. 
592;  Hydraulic  Works  Co.  v.  Orr,  83 
Penn.  St.  332.  It  is  otherwise,  how- 
ever, where  the  turn-table  is  isolated: 
St.  Louis,  Vandalia  &  Terre  Haute 
R.  R.  Co.  V.  Bell,  81  111.  76. 

'Hagan's  Case,  5  Dill.  96. 

"Pinlayson  v.  The  C,  B.  &  Q.  R.  R. 
Co.,  1  Dillon's  C.  C.  R.  579;  Phil.  & 
Reading  R.  R.  Co.  v.  Hummell,  44 
Penn.  St.  375;  Pittsburgh,  Ft.  Wayne 

6  Chi.  Ry.  Co.  V.  Collins,  87  Penn.  St. 
405;  Patterson  v.  Phila.,  Wil.  &  Bait. 
R.  R.  Co.,  4Houst.  (Del.),  103;  S.  C. 

7  Am.  Ry.  Rep.  207;  Isabel  v.  Hanni- 
bal &  St.  Joseph  R.  R.  Co.,  60  Mo. 
475,  9  Am.  Ry.  Rep.  261;  Hazen  v. 
Boston  &  Maine  R.  R.  Co.,  2  Gray, 
574,  580;  Metallic  Comp.  Casting  Co. 
V.  Fitchburg  R.  R.  Co.,  109  Mass. 
277;  Sweeney  v.  Boston  &  Albany  R. 


R.  Co.,  128  Id.  5;  S.  C.  1  Am.  &  Eng. 
R.  R.  Cas.  138;  111.  Cent.  R.  R.  Co. 
V.  Hetherington,  83  111.  6lb;  McCarty 
V.  Del.  &  Hudson.  Canal  Co.,  17  Hun, 
74;  Kansas  Pac.  Ry.  Co.  v.  Ward,  4 
Col.  30.  But  see,  as  to  a  child  at  a 
station:  Hicks  v.  Pacific  R.  R.  Co.,  64 
Mo.  430,  17  Am.  Ry.  Rep.  273;  Penn. 
R.  R.  Co.  V.  Lewis,  79  Penn.  St.  33. 

'  Finlayson  v.  C,  B.  &  Q.  R.  R.  Co., 
1  Dillon's  C.  C.  R.  579;  Patterson 
V.  Phila.,  Wil.  &  Bait.  R.  R.  Co.,  4 
Houst.  (Del.),  103;  S.  C.  7  Am.  Ry. 
Rep.  207;  Isabel  v.  H.  &  St.  J.  R.  R. 
Co.,  supra;  Donaldson  v.  Milwaukee 
&  St.  Paul  Ry.  Co.,  21  Minn.  293,  20 
Am.  Ry.  Rep.  15;  Penn.  Co.  v. 
Sinclair,  62  Ind.  301;  Rounds  v.  Del., 
Lack.  &  West'n  R.  R.  Co.,  64  N.  Y. 
129,  3  Hun,  329,  5  Thomp.  &  C.  475; 
McCarty  v.  Del.  &  Hudson  Canal  Co., 
17  Hun,  74;  Johnson  v.  Boston  &  Me. 
R.  R.  Co.,  125  Mass.  75;  Morrissey  v. 
Eastern  R.  R.  Co.,  126  Id.  377. 
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train  on  his  account;'  but  as  a  matter  of  ordmary  prudence 
and  care,  it  is  their  duty  to  sound  the  whistle  and  ring  the 
bell,  as  a  warning  of  the  approaching  danger.^ 

Yet  under  ordinary  circumstances  there  is  no  obligation  rest- 
ing upon  the  company  to  stop  or  check  up  their  train  in  ap- 
proaching a  person  thus  intruding  and  walking  along  upon  its 
track.'  As  exceptions  to  this  rule,  however,  if  the  person  be  an 
infant  of  tender  years,  or  a  person  known  to  those  in  charge  of 
the  train  to  be  deaf,  helpless,  or  infirm  in  body  or  mind,  or  is 
found  to  be  prostrate  on  the  track,  we  may  add,  so  as  to  present 


'Finlayaon  v.  C,  B.  &  Q.  R.  R.  Co., 
1  Dillon's  C.  C.  R.  679;  Indianapolis 
&  Y.  R.  R.  Co.  V.  McClaren,  62  Ind. 
566;  Toledo,  Wabash  &  Western  Ry. 
Co.  V.  Jones,  76  111.  311;  Chicago, 
Burlington  &  Qaincy  R.  R.  Co.  v.  Dam- 
erell,  81  111.  450;  Mobile  &  M.  Ry. 
Co.  V.  Blakely,  59  Ala.  471;  Tanner  v. 
Louisville  &  Nashville  R.  R.  Co.,  60 
Ala.  621;  Cogswell  v.  Oregon  &  Cal. 
R.  R.  Co.,  6  Greg.  417. 

^Finlayson  v.  C,  B.  &  Q.  R.  R.  Co., 
1  Dillon's  C.  C.  fi.  579.  But  see  Har- 
lan V.  St.  Louis,  Kansas  City  &  North- 
ern R.  R.  Co.,  64  Mo.  480,  17  Am.  Ry. 
Rep.  300.  In  Tennessee,  by  statute, 
railroad  companies  are  required  in 
such  case  to  sound  the  whistle,  and 
use  every  possible  means  to  stop  the 
train  and  prevent  the  accident,  and 
for  failure  to  do  so  they  are  absolutely 
liable:  Louisville  &  Nashville  R.  R. 
Co.  B.  Connor,  9  Heisk.  19,  19  Am. 
Ry.  Rep.  368;  Hill  v.  Louisville  & 
Nashville  R.  R.  Co.,  9  Heisk.  823,  19 
Am.  Ry.  Rep.  400;  Louisville  &  Nash- 
ville R.  R.  Co.  V.  Robertson,  9  Heisk. 
276,  20  Am.  Ry.  Rep.  9.  By  section 
1169  of  the  code,  the  burden  of  proof 
is  expressly  put  upon  the  company  to 
prove  its  compliance  with  the  require- 
ments of  the  statute,  and  necessarily 
that  it  has  requisite  means  to  be  thus 
employed,  and  to  show  that  its  road, 
machinery  and  equipments  are  in  good 
order,  and  conform  to  the  present  state 


of  the  art:  L.  &  N.  R.  R.  Co.  v.  Con- 
nor, supra.  An  instruction  as  to  such 
duty  which  is  no  broader  than  the 
statute,  is  good:  Ibid.  A  slight  in- 
crease of  danger  to  passengers  is  no 
excuse  for  not  complying  with  the 
statute;  nor,  if  it  were,  would  em- 
ployes be  permitted  to  give  their  mere 
opinion  to  that  effect,  without  clearly 
showing  the  nature  and  extent  of  the 
danger  incurred:  Ibid.  The  statute 
must  be  strictly  obeyed,  whether  it 
seems  necessary  or  proper  to  the  court 
or  the  company,  or  not:  Ibid.;  Hill  v. 
L.  &  N.  R.  R.  Co.,  supra.  And  even 
if  the  jury  find  that  the  accident 
would  have  happened  had  the  statu- 
tory precautions  been  observed,  it  will 
not  excuse  the  defendant:  L.  &  N.  R. 
R.  Co.  V.  Connor,  supra.  And  if  the 
plaintiff's  intestate  were  drunk,  still 
the  defendant  is  liable,  if  the  whistle 
was  not  blown:  Hill  v.  L.  &  N.  R.  R. 
Co.,  supra.  This  statute  does  not 
apply  as  between  the  company  and  its 
employes  about  their  yards  and  sta- 
tions: Louisville  &  Nashville  R.  R. 
Co.  V.  Robertson,  9  Heisk.  276,  20 
Am.  Ry.  Rep.  9. 

3  Finlayson  v.  C,  B.  &  Q.  R.  R.  Co., 
1  Dillon's  C.  C.  R.  579;  Phil.  &  Read- 
ing R.  R.  Co.  V.  Hummeli,  44  Penn. 
St.  375;  Maher  v.  Atlantic  &  Pacific 
R.  R.,  64  Mo.  267,  17  Am.  Ry.  Rep. 
231. 


1124 


THE   LAW   OF    RAILWAYS. 


the  appearance  of  not  being  in  a  condition  to  care  for  himself,  it  is 
the  duty  of  the  company  to  use  such  care  in  running  their  train, 
if  practicable,  as  not  to  injure  such  person.'  But  although  the 
omission  thereof  may  be  negligence  on  the  part  of  the  company, 
and  will  amount  to  a  want  of  ordinary  care,  no  recovery  can  be 
had  by  the  injured  party^  or  for  account  of  his  injury,  if  an 
injury  be  committed  under  such  circumstances,  without  inten- 
tional wrong  on  the  part  of  the  company;  for  the  injured  party 
being  thus  unauthorizedly  and  carelessly  upon  the  private  track 
of  the  company  under  such  circumstances  of  danger,  is  guilty 
of  such  contributive  negligence-  as  will  prevent  a  recovery.* 
And  so,  likewise,  of  comparative  negligence,  where  the  rule  of 
comparative  negligence  prevails. 

The  case  cited  from  1  Dillon's  Circuit  Court  Reports,  Finlay- 
son  V.  The  Chicago,  Burlington  &  Quincy  Railroad  Company, 
was  an  action  brought  by  the  administratrix  of  one  Finlayson, , 
who  was  killed  in  Lee  county  by  the  train  of  the  Chicago,  Bur- 


•  Finlayson  v.  C,  B.  &  Q.  R.  R.  Co., 
1  Dillon's  C.  C.  R.  579;  O'Flaherty 
and  others  v.  The  Union  R.W.  Co.,  45 
Mo.  70;  Isabel  v.  H.  &  St.  J.  R.  R. 
Co.,  supra;  Tanner  v.  L.  &  N.  R.  R. 
Co.,  supra;  Kenyon  v.  N.  Y.  Cent.  & 
H.  R.  R.  R.  Co.,  5  Hun,  479;  Colt  v. 
Sixth  Ave.  R.  R.  Co.,  33  N.  Y.  Superi- 
or, 189;  Daniels  v.  Clegg,  28  Mich.  41. 
But  where  a  child  is  injured  while  at- 
tempting to  get  upon  one  of  the  com- 
pany's oars,  upon  the  invitation  of  an 
employe,  there  can  be  no  recovery: 
Snyder  v.  Hannibal  &  St.  Joseph  R. 
R.  Co.,  60"  Mo.  413,  9  Am.  Ry.  Rep. 
254.  Of  course,  where  it  is  impos- 
sible for  the  train  to  stop  in  time,  no 
negligence  can  be  imputed;  and  the 
question  of  negligence  in  this  respect 
is  for  the  jury:  Pennsylvania  R.  R. 
Co.  V.  Morgan,  82  Penn.  St.  134,  16 
Am.  Ry.  Rep.  89;  Morrissey  v.  East- 
ern R.  R.  Co.,  126  Mass.  377;  Frick  v. 
St.  Louis,  K.  C.  &  N.  Ry.  Co.,  5  Mo. 
App.  435;  Schwier  v.  N.  Y.  Cent.  & 
H.  R.  R.  R.  Co.,  15  Hun,  572;  Wal- 
ters V.  Chi.,  R.  I.  &  Pac.  R.  R.  Co., 


41  Ta.  71. 

2  Finlayson  v.  C,  B.  &  Q.  R.  R.  Co., 
1  Dillon's  C.  C.  R.  579;  Harty  v.  Cent. 
R.  R.  Co.  of  N.  J.,  42  N.  Y.  468, 473; 
Maginnis,  adm'r,  v.  N.  Y.  Cent.  & 
Hudson  River  R.  R.  Co.,  52  N.  Y. 
215,  223;  Bellefontaine  Ry.  Co.  v. 
Hunter's  adm'r,  33  Ind.  385;  Chicago 
&  Alton  R.  R.  Co.  v.  Grelzner,  46  111. 
74;  111.  Cent.  R.  R.  Co.  v.  Baches,  55 
111.  379;  North  Penn.  R.  R.  Co.  v. 
Heileman.  49  Penn.  St.  60;  Michigan 
Central  R.  R.  Co.  v.  Campau,  35  Mich. 
468,  15  Am.  Ry.  Rep.  314;  Donaldson 
V.  M.  &  St.  P.  Ry.  Co.,  supra.  And 
the  rule  is  the  same  as  to  an  employe 
on  the  track:  Mulherrin  w.  Delaware, 
Lackawanna  &  Western  R.  R.  Co.,  81 
Penn.  St.  366,  15  Am.  Ry.  Rep.  456. 
See,  however,  holding  that  the  com- 
pany is  liable  for  ordinary  negligence 
under  such  circumstances:  Murphy 
V.  Chi.,  Rock  Island  &  Pac.  R.  R. 
Co.,  38  la.  539;  S.  C.  45  la.  661;  Rich- 
mond &  Danville  R.  R.  Co.  v.  Ander- 
son, 31  Gratt.  812;  Kans.  Pac  Ry. 
Co.  V.  Cranmer,  4  Col.  524. 
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Hngton  &  Quincy  Kailroad  Company,  whilst  he  was  walking 
along  on  the  track  of  the  railroad.  The  deceased  was  not  an 
employe  of  the  company,  nor  in  any  manner  connected  with  tlie 
road.  In  passing  near  to  and  in  the  same  course  of  the  rail- 
road, he  walked  thereon  instead  of  using  the  ordinary  highway, 
from  what  motive  did  not  appear.  Whilst  thus  walking  on  the 
track  he  was  run  over  and  killed  by  a  train,  which  approached 
him  from  behind.  The  court,  Millee,  Justice,  laid  down  the 
law  to  the  jury  in  the  following  terms.  Among  other  things, 
he  said : ' 


^"  In  this  case  the  uncontradicted 
evidence  on  both  sides  is,  that  the  man 
who  was  killed  was  walking  on  the 
track  of  the  defendant  corporation 
along  the  same  course  the  train  was 
going  that  struck  and  killed  him,  and 
the  question  arises,  what  degree  of 
precaution  or  care  a  railroad  company 
or  its  servants  are  bound  to  taks  to 
guard  against  injuring  a  man  under 
such  circumstances. 

I  instruct  you  as  a  matter  of  law,, 
in  the  first  place,  that  the  officers 
of  this  corporation,  the  men  who 
had  charge  of  this  train,  had  a  right 
to  presume  that  this  man  was  a  man 
of  sound  mind  and  good  hearing, 
and  that  the  case  is  not  to  be  con- 
sidered by  you  in  regard  to  the  dili- 
gence of  these  officers  as  if  he  were  a 
deaf  man,  known  to  the  parties,  nor 
as  if  he  were  a  child  which  the  parties 
could  see  was  incapable  of  taking  care 
of  itself. 

I  instruct  you  that  the  agents  of  the 
railroad  company  had  a  right  to  sup- 
pose he  was  such  a  man,  of  sound 
mind  and  sound  hearing,  and  that  he 
would  take  reasonable  care  to  protect 
himself  in  case  of  danger.  Under 
that  view  of  the  case,  I  further  say  to 
you  that  these  agents  or  officers  of  the 
company  were  bound  to  give  a  reason- 
able and  fair  notice  of  their  approach, 
when  they  found  that  the  man  was 
not  taking  steps  to  get  out  of  the  way 


—such  a  notice  as  would  reach  a  man 
under  ordinary  circumstances  of  good 
,  heai-ing,  and  who  had  his  attention 
alive  to  his  situation. 

If,  then,  you  believe  that  the  bell 
was  rung  and  that  the  whistle  was 
sounded,  in  time  to  enable  this  man  to 
get  off  the  track,  these  parties  are 
guiltless,  and  the  company  is  not  lia- 
ble. If,  on  the  other  hand,  you  be- 
lieve they  delayed  making  any  signal 
at  all  until  it  was  entirely  too  late  for 
him  to  get  off  the  track;  that  they, 
being  aware  of  his  presence,  delayed 
to  ring  the  bell  or  sound  the  whistle, 
until  he  could  not  have  stepped  aside 
and  saved  himself — ^in  that  case  there 
was  negligence  on  the  part  of  these 
employes,  for  which  the  railroad  com- 
pany is  responsible.  And  I  further  say 
to  you  that  the  fact  that  in  the  place, 
and  at  the  time  where  this  accident  oc- 
curred, there  was  a  noise  arising  from 
the  work  on  the  canal,  and  a  confusion 
arising  from  other  trains  running  along 
the  canal  bank  they  were  working  on, 
which  might  be  confounded  with  oth- 
er trains,  and  that  this  fact  was  well 
known  to  the  man  who  was  killed, 
does  not  vary  the  matter.  That  was 
reason  for  additional  care  and  diligence 
on  his  part;  for  knowing  that  he  was 
traveling  along  a  place  where  there 
was  a  loud  noise  that  would  impair 
his  power  of  hearing  any  bell  from  a 
train,  or  a  whistle  from  a  train,  it  was 
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It  is  repeatedly  held  that  the  track  of  a  railroad,  at  private 
places  between  stations,  belongs  to  the  company  exclusirely, 
and  is  in  no  sense  a  public  highway  for  ordinary  travel.     All 


his  duty  to  be  more  vigilant  and  more 
careful,  and  to  watch  closely  to  protect 
himself.  If  you  find  that  within  this 
definition  of  what  the  duty  of  the  rail- 
road company  was,  they  discharged 
that  duty;  if  you  find  that  they  blew 
the  whistle  in  time  for  this  man  to  get 
off'— not  to  run  to  some  place  that  he 
might  choose  to  get  off— but  if  they 
rang  the  bell  and  blew  the  whistle,  in 
such  time  as  any  reasonable  man  of 
good  hearing  could  have  heard  it,  and 
got  off  instantly,  without  deliberation 
or  trying  to  go  farther  to  select  a  place 
to  get  off,  then  the  defendants  are  not 
liable.  If  they  delayed  ringing  the 
bell  or  sounding  the  whistle  until  they 
were  right  on  him,  then  that  delay 
would  constitute  negligence. 

If,  hoWev'er,  you  find  that  the  railroad 
company's  agents  were  guilty  of  negli- 
gence, there  is  still  a  further  inquiry  be- 
fore you  can  find  a  verdict  in  behalf  of 
the  plaintiff,  and  that  is  the  amount  of 
care  and  precaution  which  he  took  to 
avoid  this  accident.  I  lay  it  down  to 
yoa  that  he  had  no  legal  right  to  be 
on  that  railroad  track;  the  track  at 
that  place  not  being  a  crossing  or  any 
part  of  a  public  highway,  was  private 
property;  that  it  was  built  for  other 
purposes;  that  it  was  not  built  to  be 
walked  upon  by  the  public,  and  the 
fact  that  persons  did  walk  upon  it, 
however  frequently  and  however  com- 
mon, does  not  change  the  proposition 
of  law.  This  man  had  no  right  to  be 
there,  and  he  should  not  have  been 
there.  It  does  not  follow,  however, 
because  he  was  there  unlawfully,  that 
the  other  party  could  run  him  down; 
but  it  does  follow  that  he  being  on 
private  property  of  the  company,  on  a 
track  which  is  used  for   a   purpose 


which  is  dangerous  to  human  life,  well 
known  to  him,  that  he  being  in  a 
place  whore  he  ought  not  to  be,  that 
he  was  bound  to  use  every  precaution, 
every  diligence,  every  care,  against 
the  possibility  or  probability  of  any 
danger  which  might  happen  to  him 
there. 

This  was  his  duty,  and  it  was  im- 
perative; and  if  you  find,  in  the  kn; 
giiage  of  one  of  the  counsel  for  the 
plaintiff,  that  he  was  going  along  the 
track  with  his  hands  in  his  pockets, 
his  head  down,  and  his  attention  ab- 
stracted from  everything  around  him, 
then  he  was  guilty  of  such  negligence 
as  forbids  recovery.  No  man  has  a 
right  to  go  upon  a  railroad  track  in 
such  a  place,  and  go  along  in  a  state 
of  abstraction,  careless  of  what  might 
happen  to  him;  and  then  turn  around 
and  say  to  the  railroad  company,  how- 
ever negligent  they  may  have  been. 
You  are  responsible  for  my  safety. 
if  he  is  careless  himself,  it  can  not  be 
expected  that  the  railroads  can  be  made 
to  take  care  of  him,  and  pay  for  him 
if  he  is  killed.  Being  on  the  track, 
and  walking  in  a  direction  where  a 
railroad  train  might  overtake  him, 
reasonable  care  required  of  him  that 
he  should  be  vigilant  and  watchful  to 
discover  the  approach  of  any  train, 
and  especially  from  behind;  and  this 
vigilance  on  his  part  should  be  in- 
creased, from  the  fact  that  the  noise 
from  the  trains  and  the  blasting  on 
the  canal,  would  tend  to  prevent  his 
hearing  the  noise  made  by  the  ap- 
proach of  a  car  or  train,  or  its  bell,  or 
its  whistle."  Finlayson  v.  C,  B.  & 
Q.  R.  R.  Co.,  1  Dillon's  C.  C.  R.  579, 
582-584. 
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who  invade  the  same  without  authority  are  trespassers.  If  per- 
sons ride,  drive,  or  walk  thereon,  even  at  suiferance  of  the  com- 
pany, they  do  so  at  their  own  risk  in  all  respects,  except  as 
against  injuries  wantonly  inflicted  by  the  company,  its  agents  or 
servants.  Such  intrusions  endanger  the  safety  of  passengers 
traveling  in  the  cars;  and  if  such  intruders  he  injured,  except  it 
is  by  the  wanton  act  of  the  company,  no  recovery  can  be  had  in 
their  favor;  and  such,  too,  is  the  law,  they  being  guilty  in  that 
respect  of  gross  negligence,  even  if  the  company  be  slightly 
negligent.' 

And  it  does  not  matter  in  respect  to  such  intruders  that  the 
injury  occur  when  the  train  is  out  of  time,  for  the  rules  and  reg- 
ulations of  a  railroad  company  in  regard  to  the  running  of  its 
trains,  as  to  the  times  of  arrival  and  departure,  are  for  the  guid- 
ance of  its  agents  and  servants,  and  not  for  the  information  of 
the  public;  and  so,  likewise,  in  reference  to  the  distance  within 
which  trains  going  in  the  same  direction  may  approach  to  each 
other."  And  it  is  not  a  circumstance  that  will  excuse  one  from 
the  effects  of  his  own  thoughtlessness,  or  that  will  inculpate  the 
company,  as  to  an  injury  to  one's  person,  that  the  train  by  which 
the  injury  is  inflicted  is  proceeding  at  the  same  time  within  a 
less  distance  of  one  just  ahead  of  it  than  the  rules  and  regulations 
allow."  It  is  the  right  of  the  company  to  run  its  trains,  so  far 
as  outsiders  are  concerned,  as  close  together  as  it  may  choose; 
for  the  use  of  its  own  road  is  its  right.  The  regulation  which 
prohibits  too  close  an  approach  to  each  other  is  for  the  protection 
of  the  company  itself  and  its  property,  and  those  whom,  or 
property  which,  it  carries,  and  is  not  a  rule  having  respect  or 
regard  to  those  who  travel  the  ordinary  highway,  or  others  not 
concerned  in  the  business  of  the  company,  and  who.  are  not 
passengers  on  a  train.*  A  passenger  on  a  train  which  approaches 
too  close  to  another,  may  complain  of  the  breach  of  such  a  rule, 

'  Ten-e» Haute  &  Indianapolis  R.  R.  300. 

Co.  ».  Graham,  46  Ind.  239;  Jefferson-  'Phila.    &  Reading  R.   R.  Co.  v. 

ville,  Madison  &  Indianapolis  R.  R.  Spearen,  47  Penn.  St.  (11  Wright), 

Co.  V.  Goldsmith,  47  Ind.  43;  Carlin  300. 

B.Chi.,  Rock  Isld.&  Pacific  R.R.  Co.,  *Phila.  &  Reading  R.   R.  Co.  v. 

37  Iowa,  316.  Spearen,  47  Penn.  St.  (11  Wright), 

2phila.  &  Reading  R.  R.   Go.  v.  300. 
Spearen,  47  Penn.  St.  (11  Wright), 
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if  snch  approacli  causes  or" contributes  to  his  injury,  for  the- 
breach  thereof  violates  the  duty  of  the  company  to  do  all  in  their 
power  to  carry  him  safely.'  And  we  may  add,  that  it  is- not  the 
fact  that  the  rule  is  broken,  in  such  case,  that  creates  liability, 
but  the  fact  of  approaching  dangerously  close,  which  would  be 
equally  reprehensible  if  no  such  rules  existed. 

Wliere  a  foreman  or  trackmaster  of  a  railroad  company  em- 
ployed a  person  with  his  team  to  clear  snow  from  the  track,  and 
agreed  to  inform  him  of  the  coming  of  trains,  which  he  neglected 
to  do,  and  in  consequence  thereof  the  person  thus  employed  was  in- 
jured, the  railroad  company  was  held  liable.  It  was  held  that 
the  employe  had  authority  to  make  such  agreement  and  bind  the 
company  thereby,  and  having  made  it,  the  plaintiff  might  rely 
upon  the  promise,  and  upon  the  experience  of  the  foreman,  and 
would  not  be  bound  to  the  same  degree  of  vigilance  himself,  as 
if  no  such  arrangement  had  been  made.'' 

Where  a  release  of  damages  for  an  injury  is  set  up  by  the 
railroad  company  in  defense  of  the  action,  and  is  attempted  to  be 
impeached  for  fraud,  the  evidence  of  fraud  must  be  clear,  precise 
and  indubitable.' 

Different  rules,  it  would  seem,  apply  to  injuries  sustained  by 
persons  on  railroad  bridges  from  those  governing  injuries  in- 
flicted while  the  person  is  actually  on  the  track;  and  in  a  case 
where  a  child  was  killed  by  falling  from  such  bridge,  it  was  held 
it  was  not  necessary  to  prove  the  child  was  actually  struck  by 
the  train,  but  if  the  fall  was  occasioned  by  the  negligence  of  the 
company,  it  was  liable.* 

4.  Injury  to  persons  crossing  the  track  at  crossings. — It  is 
the  duty  of  persons  crossing  a  railroad  track  in  public  highways, 
or  at  authorized  private  crossings,  as,  for  instance,  farm  crossings, 

iphila.   &  Reading  R.   R.  Co.  ».  Co.  v.  Hart,  87  lU.  529,  19  Am.  Ry. 

Spearen,  47  Penn.  St.  (11  Wright),  Rep.  249. 

300.     And  a  rule  prohibiting  freight  ^  Bradley  v.  New  Tork  Central  R. 

trains  from  passing  between  a  station  R.  Co.,  62  N.  Y.  99,  12  AmT  Ry.  Rep. 

and  a  standing  passenger  train  is  in- ,  160.    And  see  Bait.  &  Ohio  R.  R.  Co. 

tended  for  the  protection  of  passen-  v.  Whittington,  30  Gratt.  805. 

gers,  and  not  for  persons   carelessly  '  Pennsylvania  R.  R.   Co.  v.  Shay, 

walking  on  the  track;  and  a  failure  to  82  Penn.  St.   198,   15  Am.  Ry.  Rep. 

observe  the  rule  will  not  render  the  462. 

company  liable  to  such  person:  Lake  'McMillan  v.  B.  &  M,  R.  R.  R.Co., 

Shore  &  Michigan  Southern  R.   R.  46  la.  231,  16  Am.  Ry.  Rep.  239. 
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to  keep  a  prudent  lookout  for  trains,  or  resort  to  other  prudent 
means  of  ascertaining  that  they  may  safely  cross,  and  ,if  a  train 
be  seen^or  heard,  or  ascertained  to  be  approaching,  to  wait  until 
it  has  passed;  for  the  railroad  trains  are  entitled  to  the  right  of 
way  or  precedence  at  crossings.  If  a  person  attempt  to  cross  be- 
fore an  approaching  train,  it  is  at  his  own  peril.  The  company 
are  not  obliged  to  stop  their  trains  and  yield  the  right  of  way  to 
persons  waiting  and  desiring  to  pass;  nor  will  they  be  liable  for 
injuries  inflicted,  unless  designedly  done,  if  they  have  merely 
omitted  to  stop  and  give  the  right  of  way,  provided  they  have 
carefully  observed  all  the  requirements  of  the  law  in  regard  to 
signals  and  other  conduct  at  such  crossings,  and  have  in  all  other 
respects  used  proper  care  to  avoid  an  injury  to  persons  abouf  to 


I.  &  St.  L.  E.  R.  Co.  V.  Byam,  Id.  528; 
Chi.,  Burlington  &  Quincy  R.  R.  Co. 
V.  Damerell,  81  111.  450;  Ills.  Cent.  R. 
R.  Co.  V.  Hetherington,  83  111.  510; 
Chi.  &  Alton  R.  R.  Co.  ».  Beckei-,  84 
111.  483;  Lake  Shore  &  Mich.  Southern 
Ry.  Co.  V.  Sunderland,  2  Bradw. 
(111.)  307;  Same  v.  Clemens,  5  Id.  77; 
Toledo,  Wabash  &  Western  Ry.  Co. 
V.  Shuckman,  50  Ind.  42;  St.  Louis 
&  S.  E.  Ry.  Co.  V.  Mathias,  Id.  65; 
Penn.  Co.  v.  Sinclair,  62  Ind.  301; 
Spencer  v.  111.  Cent.  R.  R.  Co.,  29 
Iowa,  55;  Artz  v.  Chi.,  R.  I.  &  P.  R. 
R.  Co.,  34  la.  153;  S.  C.  38  la.  293, 
and  44  la.  2S4;  Benton  v.  Cent.  R.  R. 
Co.,  42  la.  192;  Lang»  Holiday  Creek 
R.  &  C.  M.  Co.,  49  la.  469;  StaiTy  v. 
Dubuque  &  S.  W.  R.  R.  Co.,  51  la. 
419;  Haas  v.  Chi.  &  N.  W.  Ry.  Crf., 
41  Wis.  44;  Brown  v.  Milw.  &  St. 
Paul  Ry.  Co.,  22  Minn.  165;  Solen  ». 
Va.  &  Truckee  R.  R.  Co.,  13  Nev. 
106;  Bunting  ».  Cent.  Pao.  R.  R.  Co., 
14  Nev.  351;  Fletcher  v.  Atlantic  & 
Pac.  R.  R.  Co.,  64  Mo.  484;  Leduke  v. 
St.  Louis  &  Iron  Mountain  R.  R.  Co., 
4  Mo.  App.  485 ;  New  Orleans,  Jackson 
&  Great  Northern  R.  R.  Co.  v.  Mitch- 
ell, 52  Miss.  808;  South  &  N.  Ala.  R. 
R.  Co.  V.  Thompson,  62  Ala.  494; 


'  Warner  v.  New  York  Cent.  R.  R. 
Co.,  44  N.  Y.  465;  Weber  v.  N.  Y. 
Cent.  &  H.  R.  R.  R.  Co.,  58  N.  Y. 
451;  S.  C.  67  N.  Y.  587;  Mitchell  v. 
Same,  64  N.  Y.  655;  Salter  v.  Utica 
&  B.  R.  R.  R.  Co.,  75  N.  Y.  273;  S.  C. 
13  Hun,  187;  Cordellji.  N.  Y.  Cent.  & 
H.  R.  R.  R.  Co.,  75  N.  Y.  330;  S.  C. 
70  N.  Y.  119,  and  64  N.  Y.  533; 
Adolph  V.  Cent.  Park,  N.  &  E.  River 
R.  R.  Co.,  76  N.  Y.  530;  S.  C.  65  N. 
Y.  554;  Blwood  v.  N.  Y.  Cent.  &  H. 
R.  R.  R.  Co.,  4  Hun,  808;  Bunn  v. 
Del.,  Lack.  &  Western  R.  R.  Co.,  6 
Hun,  303;  Sutherland  v.  N.  Y.  Cent. 
&  H.  R.  R.  R.  Co.,  41  N.  Y.  Superior, 
17;  Chi.,  Rock  Island  &  Pac.  R.  R. 
Co.  V.  Houston,  95  U.  S.  697;  Grows  v. 
Me.  Cent.  R.  R.  Co..  67 Me.  100;  Nagle 
r.  Allegheny  Valley.  R.  R.  Co.,  88 
Penn.  St.  35;  Bait.  &  Ohio  R.  R.  Co. 
)■.  Sherman,  30  Gratt.  629;  Cleveland, 
Columbus,  Cincinnati  &  Indianapolis 
Ry.  Co.  V.  Elliott,  28  Ohio  St.  340,  14 
Am.  Ry.  Rep.  123;  Penn.  Co.  «. 
Rathgeb,  32  Ohio  St.  66;  Bait.  &  Ohio 
R.  R.  Co.  V.  Whitacre,35  Id.  627; 
Same  v.  Whittaker,  24  Id.  642;  Chi. 
&  N.W.  Ry.  Co.  V.  Hatch,  79  111.  137; 
Chi.,  Burlington  &  Quincy  R.  R.  Co. 
V.  Havwood,  80  111.  88;  Rockford,  R. 
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5.  lajury  received  passing  under  the  cars. — It  IS  SUch  gross 
negligence  and  want  of  care,  and  so  reckless  an  act,  for  a  person 
to  attempt  to  pass  under  the  cars,  though  standing  still  at  the 
time  of  the  inception  of  the  effort,  that  if  an  injury  is  received 
in  the  attempt,  a  recovery  can  not  be  had  against  the  company 
for  the  same,  even  if  the  cars  be  suddenly  started  without  giv- 
ing the  usual  signal  for  starting,  and  thereby  cause  the  injnry.' 

6.  Injuries  to  perspns  accompanying  passengers  to  the  cars. 
— Persons  lawfully  upon  the  cars  to  see  and  aid  female  friends, 
who  are  taking  passage  thereon,  safely  started  on  their  journey, 
or, who  are  on  the  platform  to  meet  or  part  with  arriving  or  de- 
parting friends,  though  in  no  sense  passengers  themselves,  are 
nevertheless  present  there  for  legitimate  purposes,  and  are  entitled 
to  ordinary  care  from  the  railroad  company  as  against  personal 
injury."  Thus,  where  by  the  giving  way  of  a  depot  platform,  on 
which  were  a  crowd  of  people,  some  of  them  were  injured,  it  was 
held  that  it  being  the  duty  of  the  company  to  provide  safe  appli- 
ances and  erections  at  such  places,  for  the  accommodation  of 
passengers  arriving  thereat  and  departing  therefrom,  the  same 
dnty  devolved  on  it  in  regard  to  such  persons  also  as  were  law- 
fully there  to  receive  expected  friends,  or  to  ^ee,  and  assist  in  get- 
ting on  the  cars,  friends  who  were  leaving  by  the  train ;  and  there- 
fore, if  injured  for  want  of  ordinary  care  of  the  company  in  respect 
to  such  erections,  while  present  on  such  platform,  the  company 
were  liable,  if  without  contributory  negligence  on  the  part  of  the 
persons  thus  injured.'  And  so  where  a  person  seeing  a  female 
relative  into  the  cars,  whicb  she  is  taking  in  the  night,  is  for 
that  purpose  aboard  the  train,  he  is  legally  there  for  a  reason- 
Northern  Cent.  Ry.  Co.  v.  State,  54  Memphis  &  Charleston  R.  R.  Co.  v. 
Md.  11.3;  S.  C.  10  Repr.  662;  Dublin,  Copeland,  61  Ala,.  376;  Stillson  v. 
W.  &  W.  Ry.  Co.  V.  Slatteiy,  L.  R.  3  Hannibal  &  St.  Jos.  R.  R.  Co.,  67  Mo. 
App.  Cas.  1155;  S.  C.  Irish  Rep.  8C.      671. 

L.  531,  and  10  Id.  256;  Nicholls  ».  ^Dogg  „  Missouri,  Kansas  &  Texas 

Great  Western  Ry.  Co.,  27  Upp.  Can.,  R.  R.  Co.,  59  Mo.  27;  S.  C.  8  Am.  R. 

Q-  S-'  382.  W.  Reps.  462;  GiUis  v.  The  Penn.  R. 

"  Cent.  R.  R.  &  Banking  Co.  v.  Dix-  R.  Co.,  59  Penh.  St.  129;  Dublin,  W. 

on,   42   Geo.    327;    Lewis  v.  Haiti-  &  W.  Ry.  Co.  v.   Slattery,  Law  Rep. 

niore  &  Ohio  R.  R.  Co.,  38  Md.  588;  3  App.  Cas.  1155;  S.  C.  Irish  Rep.,  8 

Gahagan  v.  Boston  &  Lowell  R.  R.  C.  L.  531,  and  10  Id.  256. 
Co.,  1    Allen,  187;   O'Mara  v.   Del.         '  Gillis  v.  Penn.  R.  R.  Co.,  59  Penn. 

&  Hudson  Canal  Co.,  18  Hun,  192;  St.  129. 
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able  time  in  which  to  relieve  himself  of  his  trust,  and  safely 
leave,  and  is  entitled  to  such  reasonable  time,  and  to  the  ordi- 
nary care  of  the  company  to  avoid  injury,  such  as  warnings  to 
start,  or  call  for  all  aboard;  and  if,  by  the  omission  of  such  ordi- 
nary care  by  the  company,  he  be  injured  in  an  eifort  to  leave  the 
train,  and  at  the  same  time  observes  due  care  on  his  part,  and  is 
not  himself  guilty  of  contributory  negligence,  the  company  are 
liable  in  an  action  for  such  injury.' 

7.  Injury  to  persons  at  station. — The  care  and  caution  re- 
quired of  railroad  companies  in  running  their  trains  is  commen- 
surate with  the  danger  to  persons  and  property  incident  to  that 
mode  of  conveyance.^  Thus  in  running  through  towns  and 
cities,  and  over  public  crossings,  or  in  the  vicinity  of  their  sta- 
tions, they  iiiust  exercise  care  and  caution  commensurate  with 
the  risk  of  accident  at  such  places.' 

Where  the  plaintiff,  a  child,  was  injured  by  being  struck  by  a 
timber  projecting  from  a  freight  car,  while  he  was  standing  upon 
the  platform  of  a  station,  and  it  appeared  that  he  had  been  fre- 
quently told  to  keep  off  the  platform,  it  was  held  this  direction 
was,  under  the  circumstances,  merely  admonitory,  and  not  im- 
perative, in  such  sense  as  to  make  him  a  trespasser;*  that  his 
having  no  right  or  business  there  did  not  constitute  him  a  tres- 
passer,^  and  his  being  there  was  not  negligence  contributing 
directly  to  his  injury."  It  was  further  held  that  even  if  the  child 
were  to  be  considered  a  trespasser,  the  company  would  be  linble 
for  all  injury  resulting  from  want  of  ordinary  care,  and  their 
liability  would  not  be  restricted  to  those  injuries  which  were 
wanton.' 

'Doss  V.  The  Missouri,  Kansas  &  ^Hickau.  Pac.  R.  R.  Co. 

Texas  R.  R.  Co.,  59  Mo.  27;    S.  C.  8  *Hicks  v.  Pac.  R.  R.  Co. 

Am.  R.  W.  Reps.  462.  ^  Hicks  v.  Pac.  R.  R.  Co. 

'  Hicks  V.  Paciiic  R.  R.  Co.,  64  Mo.  » Hicks  v.  Pac.  R.  R.  Co. 

480, 17  Am.  Ry.  Rep.  273.  '  Hicks  v.  Pac.  R.  R.  Co. 
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1.  No  action  for  at  common  law. — No  action  lies  at  common 
law,  by  the  administrator  or  executor,  for  the  death  of  a  person, 
when  caused  by  personal  injury;  nor  by  the  wife,  husband,  or  other 
kindred  of  the  deceased.  The  reason  of  the  ruling  as  given  is,  that 
the  personal  injury  is  merged  in  the  felony  or  public  offense.' 
But  this  reason  is  not  always  applicable,  for  sometimes  the  act 
causing  the  death  is  not  felonious,  but  is  such  an  one  as  amounts 
merely  to  a  tort.  The  better  reason,  in  such  latter  class  of  cases, 
would  seem  to  be  that  actions  for  injuries  to  the  person,  or  in 
ottier  words,  actions  for  torts,  do  not  survive  at  common  law,  on 
the  death  of  the  party  injured,  or  of  the  party  committing  the 
injury,  and  therefore  no  action  could  be  maintained  after  the 


1  Carey  v.  The  Berkshire  R.  R.  Co., 
and  Skinner  v.  The  Housatonic  R.  R. 
Co.,  1  Cush.  475;  S.  C.  1  Am.  R.  W. 
Cas  442;  Kearney  v.  Boston  &  Wor- 
cester R.  R.  Co.,  9  Gush.  109;  Hollen- 
beck  V.  The  Berkshire  R.  R.  Co.,  9 
Cush.  480;  Richardson  v.  N.Tork  Cent. 
R.  R.  Co.,  98  Mass.  85;  Worley  v.  Cin., 
Hamilton  &  Dayton  R.  R.Co.,  1  Handy 
(Ohio),  481;  Quin  v.  Moore,  15  N.  T. 
4-32;  Green  v.  The  Hudson  River  R.  R. 
Co.,  16  How.  Pr.  230;  S.  C.  41  N.Y.  (2 
Keyes),  294,  28  Barb.  9;  Edfn  v.  Lex- 
ington &  Frankfort  R.  R.  Co.,  14  B. 
Mon.  165;  Pennsylvania  R.  R.  Co.  v. 
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Henderson,  51  Penn.  St.  315,  322; 
Pittsburgh,  Fort  Wayne  &  Chicago 
Ry.  Co.  -0.  Vining's  admr.,  27  Ind. 
518;  Selma,  Rome  &  Dalton  R.  R. 
Co.  ».  Lacy,  43  Ga.  461 ;  Kramer  v. 
San  Francisco  Market  Str.  R.  R.  Co., 
25  Cal.  434.  But  at  the  civil  law  the 
action  lies,  and  may  be  enforced  in 
the  Admiralty  (District)  Court  of  the 
United  States,  when  the  death  is  the 
result  of  a  marine  tort :  Holmes  v. 
Oregon  &  Cal.  Ry.  Co.,  6  Sawyer,  262; 
S.  C.  5  Fed.  Repr.  75,  1  Am.  &  Eng. 
R.  R.  Cas.  623. 
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death  of  those  to  whom,  or  against  whom,  the  right  of  action 
originally  accrued.' 

But  this  application  of  the  rule  of  the  English  law,  "that  in 
a  civil  court  the  death  of  a  human  being  can  not  be  complained 
of  as  an  injury,"  was  silently  ignored  by  Justice  Cowen,  and 
afterward  by  the  whole  court,  in  Ford  v.  Monroe,  an  action  by  a 
father  for  loss  of  service  bj'  the  death  of  his  son,  and  a  recovery 
was  allowed  in  the  case."  In  a  subsequent  case,  however,  the 
Supreme  Court  of  Massachusetts,  Metcalp,  Justice,  after  refer- 
ring to  the  case  of  Ford  v.  Monroe,  reassert  the  doctrine  of  the 
English  law,  and  hold  that  an  action  will  not  lie  at  the  suit  of  a 
father  for  the  death  of  his  minor  son.' 

And  so  in  Kentucky  it  was  held,  early  in  the  history  of  rail- 
roads in  that  state,  that  a  civil  action  would  not  lie  at  common 
law  for  the  death  of  a  person — that  the  civil  injury  is  regarded 
as  being  merged  in  the  felony;  and  that  a  husband  or  father 
might  maintain  an  action  for  expenses  incurred  by  reason  of  an 
injury  wrongfully  inflicted  on  his  wife  or  child — that  is,  expenses 
up  to  the  death,  if  death  ensued — but  not  for  the  death.*  In 
the  leading  case  here  cited,  the  death  of  the  wife  was  instanta- 
neous with  the  injury  itself,  and  the  court  held  that  no  action 
at  all  would  lie." 

2.  Action  by  statute. — Although,  as  we  have  seen  under  the 
preceding  head  of  this  chapter,  an  action  at  common  law  does 
not  lie  against  a  person  for  causing  the  death  of  another,  how- 
ever negligently  or  wrongfully  it  may  have  been  caused,  yet 
such  action,  under  various  modifications  and  provisions,  is  now 
given  by   statute  in  most  of  the  states,  and  in  some  of  them  a 

'"Whitford  v.  Panama  R.  R.  Co.,  23  ^Eden®.  The  Lexington  &  Frank- 

N.  Y.  465;    Cregin  v.  Brooklyn  Cross-  fort  R.  R.  Co.,  14  B.  Mon.  165;  Potter 

town  R.  R.  Co.,  75  N.  Y.  192.  v.  Metropolitan  Dist.  Ry.  Co.,  30  Law 

i'20  Wend.   210.      See.  Cutting"  ».  Reporter  (N.   S.),  765;   Bradsbaw  v. 

Seabury,  1  Sprague,  522;    Osborn  v.  Lancashire  &  Y.  Ry.  Co.,  Law  Rep.  10 

Gillett,  L.  R.  8  Exch.  88;    McGovern  C.  P.  189.     See  Walters*.  C,  R.  I.  & 

r.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  67  P.  R.  R.  Co.,  36  la.  458;  S.  C.  41  la. 

N.  Y.  417.  71.    This  right  of  action  will  abate 

'Carey  ».   Berkshire  R.  R.  Co.,  1  by  the  death  of  the  husband  or  father: 

Cnsh.  475;   S.  C.  1  Am.  R.  W.  Cas.  Cregin   v.  Brooklyn   C.  R.  R.   Co., 

412.  supra. 

♦  Eden  v.  The  Lexington  &  Frank-  *  Eden  v.  The  Lexington  &  Frank- 
fort R.  R.  Co.,  14  B.  Mon.  165.  fort  R.  R.  Co.,  supra. 


1134  TUB   LAW    OF   EAILWAYS. 

remedy  is  given  by  indictment.  In  either  case,  however,  the  re- 
covery is  usually  for  the  benefit  of  the  next  of  kin,  or  for  some 
of  them  designated  by  the  statute.  The  right  thus  given  by 
statute  may  be  enforced  in  the  federal  courts,  whenever  the  cit- 
izenship of  the  parties  or  the  nature  of  the  subject  will  permit. 
And  where  the  death  is  the  result  of  a  marine  tort,  the  District 
Court  of  the  United  States  has  jurisdiction  of  such  a  suit.' 

A  right  of  action  is  given  for  personal  injuries  wrongfully  caus- 
ing death  in  Connecticut,  and  damages  are  by  statute  fixed  at 
not  less  than  one  thousand,  nor  more  than  five  thousand,  dollars, 
recoverable  by  the  administrator  or  executor,  for  injuries  caused 
to  passengers  by  the  negligence  of  railroad  companies,  or  to  per- 
sons crossing  the  railroad  upon  highways,  and  who  in  either  case 
are  observing  ordinary  care  to  avoid  injury.''  The  recovery  in 
such  case  is  for  the  benefit  of  the  husband,  the  widow,  or  the 
heirs  at  law  of  the  deceased,  as  the  case  may  be.' 

In  an  action  prosecuted  under  this  statute,  it  is  competent  for 
the  defendant  to  show,  in  diminution  of  damages,  that  there  was 
in  fact  no  negligence  whatever  on  its  part,  and  that  there  was  a 
want  of  care  on  the  part  of  the  deceased,  at  the  time  of  the  injury, 
although  a  contrary  state  of  facts  be  charged  in  the  petition  or 
declaration  of  the  plaintiif,  and  the  proceeding  be  for  an  assess- 
ment of  damages  thereon,  after  overruling  of  defendant's  demur- 
rer.*   Though  the  effect  of  the  demurrer  in  such  case  is  to  admit 

1  Holmes  ».  Oregon  &  Cal.  Ry.  Co.,  &  Iron  Mountain  R.  R.  Co.,  67  Mo. 
6  Sawyer,  262;  S.  C.  5  Fed.  Repr.  75,  272;  Bait.  &  Ohio  R.  B.  Co.  v.  Sher- 
1  Ara.  &  Eng.  R.  R.  Cas.  623.  But  man,  30  Gratt.  602;  Same  v.  Whit- 
see  Armstrong  v.  Beadle,  5  Sawyer,  tington,  Id.  805;  Richmond  &  Dan- 
484;  S.  C.  8  Repr.  86.  No  remedy  villa  R.  R.  Co..».  Anderson,  31  Id. 
exists  in  chancery  in  such  case:  Brown  812;  Darling  c.  Williams,  35  Ohio  St. 
V.  Wabash  Ry.  Co.,  96  111.  297;  S.  C.  58;  Patterson  v.  Burlington  &  Mo. 
1  Am.  &  Eng.  R.  R.  Cas.  626.  River  R.  R.  Co.,  38  la.  279;  Murphy  ». 

2  Gen'l  Statutes,  Title  7,  Sec.  544;  C,  R.  I.  &  Pac.  R.  R.  Co.,  Id.  539; 
Carey,  admr.,  v.  Day  and  others,  S.  C.  45  Id.  661;  Schappert  ».  Ring- 
Trustees,  36  Conn.  152.  ler,  45  N.  Y.  Superior  Ct.  345.     And, 

2  Carey,  admr.,  v.  Day  and  others,  of  course,  if  the  deceased  has  made  a 

Trustees,  36  Conn.  152.  settlement  with    the  company  during 

*  Carey,  admv.,  v.  Day  and  others,  his  lifetime,   no  right  of  action  will 

Trustees,  36  Conn.  152;  and  sounder  survive    by  the   statute:    Fowlltes  v. 

the   Tennessee    statute;  Louisville  &  Nashville    &    Decatur   R.    R.  Co.,  5 

Nashville  R.  R.  Co.  v.  Connor,  9  Heisk.  Baxt.  663;  Read  v.  Great  Eastern  Ry. 

19;  S.  C.  2  Baxt.  382,  and  21  Am.  Ry.  Co.,  Law  Rep.  3  Q.  B.  555. 
Rep.  194.    And  see  Elliott  v.  St.  Louis 
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the  truth  of  the  petition,  yet  without  further  evidence  on  the  part 
of  the  plaintiff,  only  nominal  damages  could  at  common  law  be 
awarded,  and  as  a  sequence,  only  the  lowest  sum  contemplated 
by  the  statute  in  proceedings  thereon,  which  is  one  thousand  dol- 
lars.^ Therefore,  if  in  such  a  proceeding  the  plaintiff  introduces 
DO  testimony  at  all,  then  the  giving  of  the  evidence  above  referred 
to  by  the  defendant,  can  work  no  harm;  it  can  not  influence 
the  case  one  way  or  the  other.'  But  if,  on  the  contrary,  the 
plaintiff  give  other  evidence  than  the  mere  legal  admission  to 
the  jury,  to  enhance  the  amount  of  their  finding,  then  it  is  but 
proper  for  defendant  to  prove  such  facts  in  contravention  there- 
of, and  byway  of  diminishing  damages,  upon  general  principles.' 

The  effect  of  the  statute,  in  Connecticut,  is  rot  only  to  give 
a  right  of  action  to  the  administrator  or  executor,  where  none 
existed  at  common  law,*  and  to  limit  the  amount  of  recovery 
within  certain  bounds,  but  also  to  confer  the  benefits  or  fruits  of 
the  recovery  upon  the  relatives  of  the  deceased;  for  whilst  it 
clothes  the  executor  and  administrator  with  the  right  of  action 
for  their  benefit,  it  clearly,  by  implication,  denies  such  right  of 
action  for  the  general  benefit  of  the  estate.  Such  is  the  ruling  of 
the  Supreme  Court  of  Cpnnecticut.'  Whether  a  petition  or  decla- 
ration would,  or  would  not,'  be  bad  on  demurrer,  under  that 
statute,  which  did  not  show  affirmatively  the  existence  of  such 
relatives  as  those  for  whose  benefit  the  action  lies,"  yet  proof  of 
their  existence  is  necessary  on  the  trial,  to  enable  plaintiff  to  re- 
cover.' 

In  the  same  state,  and  in  the  case  last  cited  from  33  Conneet- 

'  Carey,  admr.,  v.  Day  and  others,  E.  R.  Co.,  34  Conn.  57. 
Ti-ustees,   86    Conn,   152;   Lamphear         °  Andrews  v.  Hartford  &  N.  Haven 

V.  Buckingham,  33  Conn.  237,  252.  E.  E.  Co.,  34  Conn.  57. 

^  Carey,  admr.,  v.  Day  and  others,  '  Lamphear    v.    Buclringham,    38 

Trustees,  86  Conn.  152.  Conn.  237;  Comm.  v.  Boston  &  Alljany 

»  Havens  v.  Hartford  &  N.  Haven  R.  R.  Co.,  121  Mass.  86;  State  v.  Cons. 

R.  R.  Co.,  28  Conn.  69;  Daily  v.  New  European  &  N.  Am.  Ey.  Co.,  67  Me. 

York  &  N.  Haven  R.  R.  Co.,  32  Conn.  479.    Contra,  Bait.  &  Ohio  R.  R.  Co. 

356;   Lamphear  v.   Buckingham,    33  «.  Wightman,  29  Gratt.  4-31;  Matthews 

Conn.  237;  Carey,  admr.,  v.  Day  and  v.  Warner,  W.  570;    Bait.  &  Ohio  R. 

others,  Trustees,  36  Conn.  152.  R.  Co.  v.  Sherman,  30  Gratt.  602.   The 

*  Goodsell  V.  Hartford  &  N.  Haven  existence  of  any  of  them  will  maintain 

R.  R.  Co.,  33  Conn.  51,  55;    Waldo  v.  the  action:    Kansas  Pacific  Ry.  Co.  v. 

Goodsell,  33  Conn.  432,  434.  Miller,  2  Col.  442,  20  Am.  Ry.  Rep. 

^Andrews  v.  Hartford  &   N.  Haven  245.     _, 
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icut,  it  is  settled  that  where  an  action  wonld  lie  in  a  like  case 
against  a  railroad  corporation  itself,  it  will  in  like  manner  lie 
against  a  trustee  in  charge  of  a  railroad,  operating  it  for  the  ben- 
efit of  bondholders  and  creditors;  but  this  point  is  decided  by 
effect  of  a  subsequent  statute  of  that  state,  extending  the  liability 
of  railroads  to  cases  arising  under  the  management  of  trustees.' 

The  action  in  this  class  of  cases,  accrues,  under  the  Connecticut 
statute,  at  the  death  of  the  person,  and  not  by  the  injury  which 
causes  the  death,"  although  the  cause  of  the  action  relates  back 
to  and  depends  upon  the  character  of  the  injury,  as  to  the  negli- 
gence of  the  defendant  and  the  carefulness  of  the  deceased ;' and 
therefore,  the  statute  of  limitations  commences  to  run  only  from 
the  date  of  the  appointment  of  an  administrator,  or  granting  of  let- 
ters testamentary  upon  the  decedent's  estate.  For  that  although 
the  right  of  action  is  in  law  complete  by  the  death  of  the  injured 
person,  yet  as  until  an  administrator  be  appointed,  or  letters  tes- 
tamentary be  granted,  there  is  no  one  competent  to  sue,  there- 
fore the  statute  can  only  run  from  the  time  of  the  performance 
of  these   acts.* 

Under  the  same  statute,  where  a  husband  and  wife  were  both 
injured  at  the  same  time,  and  by  the  same  occurrence,  as  passen- 
gers upon  a  railroad,  by  reason  of  which  injuries  tliey  both  died, 
the  wife  surviving  the  husband,  however,  a  short  time,  and  they, 
nor  either  of  them,  not  having  any  children,  it  was  holden  that 
the  right  of  damages  at  the  death  of  the  husband  vested  in  the 
wife,  and  belonged  whollj'  to  her,  under  the  statute,  and  at  her 
death  descended  to  her  own  proper  heirs,  and  no  part  thereof  to 
the  heirs  of  the  husband.^ 

'  Lamphear    v.    Buckingham,    33  Burke,  6  Coldw.  45. 

Conn.   237,  246.     And  see  Ballou ,  v.  *  Andrews  v.  Hartford  &  N.  Haven 

Famum,  9  Allen,  47;  S.  C.  11  Allen,  R.  R.  Co.,  34    Conn.  57;    Sherman  v. 

73;    Sprague    v.    Smith,  29Vt.  421;  Western    Stage  Co.,  24  la.  515.    But 

Rogers  v.  Wheeler,  43  N.  Y.  598;  Bar-  see,  holding  that  the    limitation  runs 

ter  V.  Wheeler,  49  N.  H.  9.                ,  from  the  death,  Fowlkes  v.  Nashville 

2  Andrews  v.  Hartford  &  N.  Haven  &  Decatur  R.  R.  Co.,  9  Heisk.  829;  S. 

R.  R.   Co.,  34  Conn.  57;  The  JeflFer-  C.  5   Baxt.   663;    Needham  v.  Grand 

sonville  R.  R.  Co.  v.  Swayne's  admr..  Trunk  R.  R.  Co.,  38  Vt.  306;   Jeffer- 

26  Ind.  477,  484.  sonville,    Mad.    &    Ind.  R.  R.  Co.  ». 

'  Goodsell  &  another  v.  Hartford  &  Hendricks,  41  Ind.  48. 

N.  Haven  R.  R.  Co.,  33  Conn.  51.   See  ^  Waldo  v.  Goodsell,  33  Conn.  432. 

Louisville  &  Nashville   R.  R.  Co.  «.  In   this   case   the   Supreme  Court  of 
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But  aside  from  the  question  of  survivor  of  actions  for 
personal  torts  or  injuries  at  common  law,  there  was  a  statute  of 
Connecticut  giving  to  the  executor  or  administrator  an  action  for 
such  injuries,  as  early  as  1848,  whereby  it  is  declared  that  "Ac- 
tions for  injury  to  the  person,  whether  the  same  do  or  do  not  result 
in  death,  actions  for  injury  to  the  reputation,  actions  for  injury 
to  the  property,  real  or  personal,  and  actions  to  recover  dam- 
ages for  injury  to  the  person  of  the  wife,  child  or  servant  of  any 
deceased  person,  shall  survive  to  his  executor  or  administrator; 
provided  the  cause  of  action  shall  not  have  arisen  more  than 
one  year  before  the  death  of  the  deceased,  and  shall  have 
arisen  since  the  27th  day  of  June,  1848."  Under  this  statute,  it  is 
holden  that  a  right  of  action  for  injuries  resulting  in  death,  sur- 
vived to  the  representative  of  the  deceased,  and  that  it  was  not 
merely  intended  to  apply  to  actions  already  pending  at  the  death 
of  the  party  injured  and  in  his  name,  for  an  injury  previously 
incurred.' 

By  this  statute,  the  recovery,  if  any  be  had,  is  evidently  for  the 
benefit  of  the  decedent's  estate  generally,  and  not  for  the  rela-* 
tions,  as  provided  in  the  subsequent  act  hereinbefore  referred  to; 

Connecticut  say:  "  The  money  is  to  be  haps  the  means  of  her  support,  might 
sued  for  and  recovered  by  the  execu-  depend  upon  her  winning  in  the  strife 
tor  or  administrator  of  the  husband  between  life  and  litigation.  The  hus- 
in  a  case  like  this,  for  the  benefit  of  band  could  not  bequeath  the  damages 
the  widow.  There  being  no  children  away  from  her  (as  a  part  of  his  estate), 
the  whole  belongs  to  her.  The  right  and  why  should  his  executor  be  allow- 
to  it  becomes  fixed  by  the  death  of  the  ed  to  deprive  her  of  it  indirectly.  The 
husband  and  at  his  death.  The  only  rule  that  her  title  vests  absolutely  in 
contingency  is  as  to  the  time  of  pay-  her  at  his  death  is  simple,  certain,  and 
ment.  That  depends  of  course  upon  a  consistent  with  both  the  language, 
settlement  or  recovery.  If  her  right  and,  as  we  think,  the  obvious  inten- 
depended  upon  the  fact  of  her  being  tion  of  the  statute.''  Waldo  ».  Good- 
alive  at  the  time  of  the  judgment  in  a  sell,  33  Conn.  434,  435.  Where  the 
lawsuit,  there  never  could  be  a  settle-  husband  and  wife  are  killed  by  the 
ment  with  her  which  would  be  safe  same  accident,  and  there  is  no  evi- 
for  the  company.  It  would  be  in  the  dence  as  to  the  time  of  their  deaths, 
power  of  the  representative  ef  the  bus-  respectively,  the  presumption  is  that 
band,  who  must  be  supposed  to  be  in  they  died  at  the  same  moment:  Kan- 
the  interest  of  his  heirs,  to  keep  the  sas  Pacific  Ry.Co.  v.  Miller,  2  Col.  442, 
case  in  court  indefinitely,  in  the  ex-  20  Am.  Ry.  Rep.  245. 
pectation  of  her  decease  and  a  conse-  *  Soule  v.  N.  Y.  &  N.  Haven  R.  R. 
quent  change  in  the  title  to  the  proper-  Co. ,  24  Conn .  575. 
ty.  The  value  of  her  interest,  and  per- 
72 
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and  there  was  no  statutory  limit  as  to  the  amount  of  the  dam- 
ages to  be  recovered.  Hence,  as  stated  by  the  learned  judge  in 
Andrews  v.  Hartford  &  N.  Haven  R.  E.  Co.,'  the  effect  of  the 
subsequent  act  was  to  limit  the  amount  of  recovery  to  witliin 
from  one  to  five  thousand  dollars,  in  cases  resulting  in  death, 
and  to  give  the  benefit  of  the  fund,  when  recovered,  to  the  rel- 
atives of  the  deceased  exclusively,  after  deducting  the  expenses 
of  recovering  and  administiering  upon  the  same. 

And  in  Connecticut  the  ruling  is,  that  as  a  matter  of  comity, 
a  foreign  administrator  may  have  ancillary  letters  in  that  state 
as  a  matter  of  right,  from  the  court  of  probate,  for  the  purpose 
of  prosecuting  in  good  faith  the  claim  for  compensation,  under 
the  statute,  for  the  death  of  his  intestate,  caused  in  the  state  of 
Connecticut,  by  the  negligence  of  a  railroad  therein — such  dece- 
dent being,  at  the  time  of  his  injury  and  death,  a  citizen  and 
resident  of  a  different  state,  and  administration  having  been 
granted  therein  upon  his  estate."  As  to  this  right  of  the  for- 
eign administrator,  the  Supreme  Court  of  Connecticut  say.  But- 
lee,  Justice:  "  we  are  all  satisfied  that  the  claim  which  the  ad- 
ministrator has  against  the  railroad  company,  under  the  statutes 
of  the  state,  was  sufficient  to  entitle  him  to  ancillary  administra- 
tion here."  "  The  claim,  if  valid,  is  property  within  the  mean- 
ing of  the  statute." ' 

Though,  in  New  Jersey,  the  recovery  is  for  the  benefit  of  the 
widow  and  next  of  kin,  yet  the  action  will  lie,  under  the  stat- 
ute, notwithstanding  there  be  no  widow,  if  there  still  be  next  of 
kin.  It  is  not  restricted  to  cases  where  the  deceased  leaves  a 
widow  as  well  as  next  of  kin;  but  in  case  there  be  no  widow,  the 
action  may  still  be  maintained  by  the  personal  representatives 
of  the  deceased,  and  is  then  for  the  sole  benefit  of  the  next  of 
kin.* 

And  so  in  Ohio,  under  a  similar  statute,  allowing  an  action,  in 
the  name  of  the  personal  representatives,  for  an  injury  resulting 
in  death,  and  declaring  the  recovery  to  be  for  the  benefit  of  the 
widow  and  next  of  kin  of  the  deceased,  to  be  distributed  amongst 

'34  Conn.  57.  Andrews,  86   Conn.    213;    Marcy   v. 

'  Hartford  &  N.  Haven  R.  R.  Co.  Marcy,  32  Conn.  308. 

■V.  Andrews,  36  Conn.  213.    See  Con-  *  Haggerty  v.  The  Central  R.  R.  Co., 

.ner  v.  Paul,  12  Bush,  144.  2  Vroom,  349;  Harrison  v.  Same,  lb. 

'  Hartford  &  N.  Haven  R.  R.  Co.  v.  293. 
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them  in  the  proportion  provided  by  law  in  relation  to  personal 
estate,  it  is  held  that  the  action  lies  though  there  be  no  widow;' 
and  also  lies,  though  no  special  cause  of  injury  to  the  survivors 
be  alleged,  other  than  the  death.^  The  measure  of  damages  un- 
der the  statute  (act  of  25  March,  1851),  is  what  the  jury  deem 
fair  and  just  with  reference  to  the  pecuniary  injury  or  loss,  not 
exceeding  five  thousand  dollars."  But  the  action  will  not  lie  if 
there  be  neither  widow  nor  next  of  kin ;  the  administrator  is  but 
trustee  for  them.* 

Under  the  statute  of  Indiana,  giving  an  action  to  the  personal 
representatives  of  the  deceased  for  causing  the  death  of  one 
by  a  wrongful  act,  it  is  held  by  the  courts  of  that  state,  that 
such  action  will  lie  only  when  the  circumstances  and  facts  of  the 
case  are  such  that  the  deceased  himself  could  have  maintained 
the  action  and  recovered  therein,  for  the  injury  received,  in  case 
he  had  survived  the  injury;^  and  that,  therefore,  if  it  appear,  in 
an  action  brought  by  the  personal  representative  for  the  death 
of  another,  that  the  deceased  himself,  by  his  own  negligence,  con- 
tributed to  bringing  upon  himself  the  injury,  there  can  be  no 
recovery,  unless  the  conduct  of  the  defendant  was  such  as  to 
amount  to  intentional  wrong  in  inflicting  the  injury.' 

The  action  in  that  state  for  the  death  of  a  child,  is  given  to 
the  father,  if  living,  but  if  dead,  or  if  he  has  abandoned  his 
family,  or  is  imprisoned,  then  the  right  of  action  is  in  the 
mother,  or  guardian  of  the  child  for  his  ward;  if  neither,  then 
by  the  administrator.'  It  must  be  commenced  within  two  years 
from  the  death;  and  the  recovery  is  for  the  exclusive  benefit  of 

'  Johnston,  admr.,  v.  The  Cleveland  Co.,  10  Ohio  St.  272. 

&  Toledo  R.  R.  Co.,  7  Ohio  St.  336.  =  Evansville  &  Crawfordsville  R.  R. 

2  Johnston,  admr.,  v.  The  Cleveland  Co.  »■  Lo-wdermilk,  admr,  of  Smith,  15 

&  Toledo  E.  R.  Co.,  7  Ohio  St.  336.  Ind.  (Harrison),  120.' 

"Johnston,  admr.,  v.  The  Cleveland  °  Evansville  &  Crawfordsville  R.  R. 

&  Toledo  R.    R.   Co.,    7   Ohio  St.  Co.  ».  Lowdermilk,  admr.  of  Smith,  15 

336.  Ind.   (Harrison),  120.    And  see  Blak- 

*  Johnston  ».  The  Cleveland  &  Tole-  er's  Executrix  ».  The   Receivers,  etc., 

do  R.   R.  Co.,  7  Ohio  St.  336.    But  SON.  J.  Eq.  240,  18  Am.  Ry.  Rep.  81. 

an   illegitimate    child    of   a  woman  'Pittsburgh,   Fort  Wayne  &  Chi. 

whose  life  is  thus  taken,  is  next  of  kin  Ry.  Co.  ■».  Vining's  admr.,  27  Ind. 

to  the  deceased,  and  the  action  lies  in  513,  519;  Perry  v.  Carmichael,  95  111. 

its  favor,  if  there  be  no'other:  Mulil's  519;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas. 

admr.  v.  The  Mich.  Southern  R.  R.  174. 
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the  widow  and  children,  if  there  be  such,  or  next  of  Idn,  and  is 
to  be  distributed  according  to  the  manner  of  distributing  tlie 
personal  effects  of  a  decedent* 

The  word  "child,"  as  used  in  the  Indiana  statute,  is  con- 
strued by  the  courts  not  to  be  intended  in  the  enlarged  sense, 
as  equivalent  to  the  word  minor,  but  is  to  be  limited  in  its 
application  to  one  who  occupies  the  position  of  a  child  to  a 
parent,  as  depending  on  the  parent  for  protection,  education 
and  support,  and  can  not  be  held  to  include  one  who,  although 
in  his  minority,  has  assumed  the  relations  and  responsibilities 
of  the  head  of  a  family.''  In  that  state;  for  the  death  of  a  child, 
the  action  is  to  be  brought  by  the  father,  or  other  relation  or 
person  above  named,  in  the  order  there  named.'  'No  recovery 
can  be  had,  however,  in  such  case,  if  from  the  evidence  it  appear 
that  the  child  for  whose  death  the  action  is  brought,  was  by  his 
parents  unnecessarily  or  negligently  exposed  to  the  danger 
which  caused  his  death,  and  against  which  his  judgment  was 
too  immature  to  afford  him  protection,  unless  the  evidence  also 
shows  such  recklessness  on  the  part  of  the  defendant  as  implies 
a  willingness  to  inflict  the  injury.  And  such,  we  take  it,  is  the 
general  rule.* 

By  the  statute  of  Georgia  of  1850,  the  action  for  injuries 

'  Pittsburgli,  Fort  Wayne  &  Chi.  Indianapolis  R.  R.  Co.  v.  Huffmaji,  28 
Ry.  Co.  V.  Vining's  admr.,  27  Ind.  Ind.  287;  Jeffersonville,  Mad.  &  Ind. 
613,  519.  See  Perry  o.  Carmichael,  R.  R.  Co.  v.  Bowen,  40  Ind.  545;  S. 
95  111.  519;  S.  C.  1  Am.  &  Eng.  R.  R.  C.  49  Ind.  154;  EvanaviUe  &  Craw- 
Gas.  174 — an  action  against  an  admin-  fordsville  R.  R.  Co.  v.  Wolf,  59  Ind. 
istratot  for  permitting  the  husband  of  89;  Ewen  v.  Chi.  &  N.  W.  Ry.  Co.,  38 
a  deceased  wife  to  collect  and  retain  Wis.  613;  Penn.  R.  R.  Co.  v.  Lewis, 
the  damages  for  her  death.  The  ad-  79  Penn.  St.  33;  Smith  v.  Hestonville, 
ministrator  is  accountable  for  the  dis-  M.  &  V.  Pass.  Ry.  Co.,  92  Penn. 
tribution,  and  is  liable,  in  such  case,  St.  450;  S.  C.  37  Leg.  Int.-  95,  10 
to  the  children  and  heirs  of  the  de-  Cent.  L.  J.  272.  It  is  not  error  for 
ceased:    Ibid.  the  court  to  refuse  to  instruct  the  jury 

^The  Pittsburgh,  Port  Wayne  &  that  if  the  deceased  had  a  tendency 

Ch-'cago  Ry.  Co.  v.  Vining's  admr.,  to  insanity  and  disease,  and  the  injury 

27  Ind.  513,  519.  complained  of  would  not  have  caused 

'The  Pittsburgh,  Fort   Wayne  &  the  death  of  a  well  person,  it  could 

Chicago  Ry.  Co.  v.  Vining's  admr.,  not  be  regarded   as   the   proximate 

27  Ind.  513,  519.  cause  of  death:  Jeffersonville,  Madi- 

♦The  Pittsburgh,  Fort  Wayne  &  son  &  Indianapolis  R.  R.  Co.  ».  Riley, 

Chicago  Ry.  Co.  v.  Vining's  admr.,  39  Ind.  568,  10  Am.  Ry.  Rep  825. 
27  Ind.  613,  519,  620;  Lafayette  & 
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resulting  in  death  is  to  be  brought  in  the  county  wherein  is  sit- 
uated the  principal  office  or  place  of  business  of  the  company.* 
If  it  be  for  the  death  of  the  husband,  suit  is  to  be  brought  in 
the  name  of  the  widow,  and  for  her  benefit;  if  no  widow,  then 
in  the  name  of  the  children,  and  for  their  benefit,  if  there  be  a 
child  or  children.  For  the  death  of  the  wife,  no  action  is  given 
by  statute:  it  remains  as  at  common  law,  and  no  action  lies.^ 
To  maintain  the  action,  the  killing  must  be  so  far  wrongful  that 
if  the  deceased  had  survived,  an  action  for  the  injury  would 
have  lain  in  his  favor.  If  deceased  had  contracted  to  run  the 
risk,  no  action  would  lie.' 

The  statute  of  New  York  of  1847,  amended  in  1849,  gives  a 
right  of  action  to  the  personal  representative  where  the  death 
of  a  person  is  caused  by  a  wrongful  act,  neglect  or  default,  which 
would,  if  death  had  not  ensued,  entitle  the  injured  party  to  an 
action  and  damages  in  respect  thereof.  The  recovery  is  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin,  and  is  to  be  dis- 
tributed among  them  in  the  proportions  provided  by  law  as  to 
personal  property.*  By  the  amendment  of  1849,  the  recovery  is 
limited  to  five  thousand  dollars.' 

The  statute  authorizes  the  jury  to  give  such  damages  as  shall 
seem  fair  and  just,  in  reference  to  the  pecuniary  injury  resulting 
from  the  death  to,  the  wife  and  next  of  kin  of  such  deceased 
person  (not  exceeding  five  thousand  dollars)."  To  recover  in 
snch  action,\it  is  not  necessary  that  the  persons  entitled  to  the 
fund  shall  be  of  such  as  to  have  given  them  a  legal, right  to 
jiecuniary  benefit  from  the  deceased,  if  living.'     And  it  may  be 

'  South  Western  R.  R.  Co.  v.  Paulk,  ^  Oldfield  v.  N.  York  &  Harlem  R. 

24  Geo.  356.  R.  Co.,  14  N.  Y.  (4  Kernan),  310. 

» Georgia  R.  R.  &  Banking  Co.  v.  « Oldfield  v.  N.  York  &  Harlem  R. 

Wyim,  42  Geo.  331.  R.  Co.,  14  N.  Y.  (4  Kernan),  310. 

'Western  &  Atlantic  R.  R.  Co.  v.  'Oldfield  v.  N.  York  &  Harlem  R. 

Strong,  52  Geo.  461.  R.  Co.,  14  N.  Y.  (4  Kernan),  310;  S. 

•Oldfield  V.  N.  York  &  Harlem  R.  C.  3  E.  D.  Smith,  103;  Quin  v.  Moore, 

li.Co.,  14N.  Y.  (4Kernan),  310.    In  15  N.   Y.    432;  Mclntyre   v.   N.   Y. 

Shis  state,  also,  there  can  be  no  recov-  Cent.  R.  R.  Co.,  37  N.  Y.  287;  Ills, 

piy  if  deceased  was  killed  by  the  neg-  Cent.   R.  R.  Co.  v.  Barron,  5  Wall, 

ligence  of  a  follow  servant:    Sammon  90;  Barron  v.  Ills.  Cent.  R.  R.  Co.,  1 

r.  New  York  &  Harlem  R.  R.  Co.,  62  Biss.  453;  Chi.  &  Alton  R   R.  Co  v. 

N'.  Y.  251,  12  Am.  Ry.  Rep.  150.  Shannon,  43  111.  338. 
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maintained,  thougli  there  be  not  both  a  widow  and  next  of  kin; 
either  is  sufficient.^ 

No  allowance  or  compensation  is  to  be  given  in  snch  case  by 
the  jury  for  the  physical  suffering  of  the  deceased,  or  anguish 
of  mind  of  the  relatives;  the  measure  of  damages  is  wholly 
compensatory,  and  no  actual  proof  of  particular  pecuniary  loss 
need  be  given. ^ 

This  statute  gives  the  right  to  the  "  wife  "  only  and  next  of 
kin,  and  not  to  the  husband.  The  husband  and  wife  are  not  of 
kin  to  each  other,  in  a  legal  sense.  The  right  being  a  statutory 
one,  is  therefore  confined  within  the  terms  of  the  statute.'  So  it 
follows  that  in  an  action  by  the  husband,  as  administrator,  for 
the  death  of  his  wife,  evidence  of  the  pecuniary  loss  of  service 
of  the  husband,  occasioned  by  his  wife's  death,  is  not  admissible.* 

In  Iowa,  under  the  statute  making  railroad  companies  liable 
for  injuries  inflicted  on  one  of  its  servants  by  the  negligence  of  a 
co-servant,  the  statutory  right  of  action  for  injuries  and  wrong 
acts  resulting  in  death,  applies  as  well  to  servant  and  co-servant, 
in  reference  to  injuries  inflicted  on  one  by  reason  of  the  negli- 


1  Oldfield  V.  N.  York  &  Harlem  R. 
R.  Co.,  14  N.  T.  (4  Keman),  310;  S. 
C  3  E.  D.  Smith,  103;  Quin  v.  Moore, 
15  N.  Y.  432;  Dickins  v.  N.  Y.  Cent. 
R.  R.  Co.,  23  N.  Y.  158;  S.  C.  28 
Barb.  41 ;  Tilley  v.  Hudson  River  R. 
R.  Co.,  24  N.  Y.  471;  Green  v.  Same, 
2  Abb.  Ct.  App.  277;  S.  C.  28  Barb. 
9,  and  32  Barb.  52. 

2  Oldfield  V.  The  N.  York  &  Harlem 
R.  R.-  Co.,  14  N.  Y.  (4  Keman),  310; 
McTntyre  v.  N.  Y.  Cent.  R.  R.  Co.,  37 
N.  Y.  (10  Tiffany),  287;  S.  C.  47  Barb. 
515,  There  are  decisions,  under  the 
Kentucky  statute,  holding  that  the 
plaintiff  may  elect  whether  to  sue  and 
recover  for  the  pain  and  suffering  of 
the  deceased,  or  for  the  pecuniary 
damage  resulting  to  the  beneficiaries 
by  the  death.  Both  damages,  how- 
ever, can  not  be  recovered,  and  a 
judgment  in  one  action  will  bar  a  re- 
cover' in  the  other:  Hansford  c. 
Payne,  11  Bush,  380;  Conner  v  Paul, 


12  Bush,  144.  See  Walters  v.  C,  R. 
I.  &  P.  R.  R.  Co.,  36  la.  458;  S.  C.  41 
la.  71. 

'  Dickins  v.  UTew  York  Cent.  R.  R. 
Co.,  23  N.  Y.  (9  Smith),  158;  Lucas  v. 
Same,  21  Barb.  245;  Green  v.  H.  R. 
R.  R.  Co.,  supra.  See  Worley  v. 
Cin.,  Hamilton  &  Dayton  R.  R.  Co., 
1  Handy  (Cin.),  481. 

*  Dickins  v.  New  York  Cent.  R.  R. 
Co.,  23  N.  Y.  (9  Smith),  158;  Tilley, 
admr.,  v.  The  Hudson  River  R.  R. 
Co.,  24  N.  Y.  (10  Smith),  471.  But 
if  there  are  children,  then  the  injury 
to  them  in  the  loss  of  training  and 
nurture  is  akin  to  pecuniary  loss,  and 
may  be  considered  by  the  jury.  It  is 
distinguishable  from  injury  to  the 
feehngs,  which  may  not  be  considered: 
Tilley  V.  The  Hadson  River  R.  R. 
Co.,  supra,  and  Same  v.  Same,  29  N. 
Y.  252;  M'jintyre  v.  N.  Y.  Cent.  R. 
R.  Co.,  s»7j)-«;  Ills.  Cent.  R.  R.  Co.  r. 
■\Veklon,  52  111.290. 


PKBSONAIi   INJUET   EESULTING   IN   BEATH.  1143 

gence  of  the  other,  as  to  other  persons;  so  that  the  legal  repre- 
sentatives of  a  deceased  servant  of  a  railroad  company,  v^hose 
death  is  occasioned  by  the  negligence  of  his  fellow  servant,  may 
maintain  an  action  under  the  statute  for  the  negligence  and  in- 
jury, whenever,  and  under  the  like  circumstances,  the  deceased 
servant  himself  might  have  maintained  an  action  for  the  injury, 
if  he  had  survived.' 

In  an  action  to  recover  damages,  by  the  next  of  kin,  against  a 
railroad  company,  for  negligently  causing  the  death  of  a  relative, 
it  is  not  necessary,  under  the  statute  of  Pennsylvania,  which' 
limits  the  amount  of  recovery  to  the  actual  pecuniary  loss  of  the 
plaintiff,  to  show  a  legal  right  in  such  plaintiff  to  support  or 
pecuniary  aid  from  the  deceased.''  Nor  is  it  essential  to  show 
the  precise  amount  of  damages;  the  jury  are  to  come  at  that 
from  all  the  circumstances.*  But  there  must  be  evidence  of 
reasonable  expectation  of  pecuniary  benefit  from  the  life  of  de- 
ceased, in  case  he  had  survived;*  and  also  that,  therefore,  there 
lias  some  pecuniary  loss  resulted  to  the  plaintiff'  from  the  death.* 
The  action  will  lie  at  the  suit  of  the  parent  for  the  death  of  an 
adult  son,  where  the  family  relation  still  existed  between  them 
at  the  time  of  the  injury.'* 

1  Philo  V.  The  111.  Cent.  E.  R.  Co.,      Co.  v.  Moranda,  93  III.  302. 

33  Iowa,  47.   But  the  Missouri  statute  *  Penn.  R.  R.  Co.  v.  Adams,  55  Penn. 

is  held  not  to  alter  thfe  common  law  St.  499;    Penn.  R.  R.  Co.  v.  Keller,  67 

rule  in  this  respect,  as  to  the  negli-  Penn.  St.  300;  North  Penn.  R.  R.  Co.  v. 

gence  of  co-servants:   Proctors.  Han-  Kirk,  90  Penn.  St.  15;  S.  C.  1  Am.  & 

nibal  &  St.  Joseph  R.  R.  Co.,  64  Mo.  Eng.  R.  R.  Gas.  45;    Groff  v.  Cin.  & 

112,  9 -Am.  Ry.  Rep.  440.  Ind.  R.  R.  Co.,  1  Cin.  (Superior  Ct.), 

2  Penn.  R.  R.  Co.  ».  Keller,  67  Penn.  264;  Franklin  v.  South  Eastern  Ry. 
St.  300.  Co.,  3  Hurl.  &  N.  211;  Dalton  v.  Same, 

'  Penn.  R.  R.  Co.  v.  Keller,  67  Penn.  4  Com.  B.  (N.  S.),  296.  That  portion  of 

St.    300;     Kansas    Pac.   Ry.  Co.    v.  Sec.  2  of  the  Act  of  April  4,  1868, 

Cutter,  19  Kana.  83;  Chi.  &  N.W.  Ry.  limiting  the  recovery  to  five  thousand 

Co.  V.   Bayfield,  37  Mich.  205;  Ewen  doUars,  was  not  avoided  by  Art.  3, 

V.  Chi.  &  N.  W.  Ry.  Co.,  38  Wis.  613;  Sec.  21,  of  the  subsequent  constitution 

Burton  v.  Wilmington  &  Weldon  R.  of  Pennsylvania.    The  act,  under  its 

R.  Co.,  82  N.  Car.  504.  provisions  for  that  purpose,   having 

•Penn.  R.  R.  Co.  v.  Keller,  67  Penn.  been  formally  adopted  by  the  Pennsyl- 

St.  300.  vania  Railroad  Company,   became  a 

'Penn.R.R.  Co.  ».  Keller,  67  Penn.  part  of  its  charter,  and  private  char- 
St.  300.  It  may  be  shown,  in  this  con-  ters  were  not  affected  by  the  new  con- 
nection, in  .the  case  of  collateral  kin-  stitution:  Pennsylvania  R.  R.  Co.  r. 
dred,  that  they  were  supported  by  the  Langdon,  92  Penn.  St.  21,  1  Am.  & 
deceased:    Chicago  &  N.  W.  R.  R.  Eng.  R.  R.  Cas.  87. 
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'  In  New  York,  when  the  action  is  for  the  death  of  a  child,  the 
absence  of  proof  of  special  pecuniary  damage  to  tlie  next  of  kin, 
resnlting  from  the  death,  does  not  justify  a  non-suit,  or  the 
directing  of  a  jury  to  find  for  the  defendant.'  It  is  held  in  New 
York,  in  such  cases,  that  the  jury  are  to  form  an  estimate  of 
damages,  under  the  statute  giving  the  action,  in  view  of  all  the 
circumstances  of  the  case.^ 

The  repeal  of  the  statute  giving  the  right  of  action,  pending  a 
writ  of  error  from  a  judgment  recovered,  does  not  affect  the  suit. 
The  writ  of  error  does  not  vacate  the  judgment.' 

Under  the  Massachusetts  statute,  it  is  held  that  a  recovery  may 
be  had  where  the  injury  occurs  upon  a  private  track,  used  by  the 
company  with  tlie  owner's  consent* 

Under  the  Missouri  statute,  entitled  "  An  act  for  the  better 
security  of  life,  property  and  character,"  enacted  in  1865,  it  is 
substantially  provided  that  when  any  person  dies  from  an  injury 
resulting  from  the  negligence,  unskillfulness  or  criminal  intent 
of  any  officer,  agent,  servant,  or  employe,  while  running  or 
managing  any  locomotive,  car,  or  train  of  cars,  and  when  any 
passenger  shall  die  from  an  injury  resulting  from  a  defect  or  in- 
sufficiency of  a  railroad,  or  any  part  thereof,  or  any  locomotive 
or  car,  the  corporation  or  person  owning  the  same,  and  in  whose 
employ  any  such  officer,  agent,  servant,  or  employe,  shall  be  at 
the  time  such  injury  is  committed,  shall  forfeit  and  pay  for  every 
person  or  passenger  so  dying  the  sum  of  five  thousand  dollars; 
that  the  same  may  be  sued  for  and  recovered  by  the  husband  or 
wife  of  the  deceased;  and  that  the  defense  may  show  that  the 
defect  or  insufficiency  was  not  a  negligent  one.  It  is  held  in 
said  state  that  the  representatives  of  a  servant  so  killed  may 
maintain  the  action,  if  the  death  result  from  the  negligence, 
unskillfulness  or  criminal  intent  of  a  fellow  servant;  and  the  bur- 
den of  proof  is  on  the  plaintiff  to  show  the  negligence." 

1  Ihl  V.  The  Forty-second  Street,  etc.,  Scholten,  75  lU.  468;  Rockford,  Rock 
R.  R.  Co.,  47  N.  Y.  (2  Sickek),  317.        Isl.  &  St.  L.  R.  R.  Co.  v.  Delaney,  82 

2  Ihl  V.  The  Forty-second  Street,  etc..      111.  198. 

R.  R.  Co.,  supra;  O'Mara  v.  Hudson  'Kansas  Pacific Ry.  Co. ». Twombly, 

River  R.  R.  Co.,  38  N.  Y.  445;  Dickens  3  Col.  125,  21  Am.  Ry.  Hep.  447. 

V.  N.  Y.  Cent.  R.  R.  Co.,  1  Abb.  Ct.  *  Commonwealth  v.  Boston*  Lowell 

App.  604;  Cornwall  v.  Mills,  44  N.  Y.  R.  R.  Co.,  126  Mass.  61. 

Superior,  45;  Grotenkemper  v.  Harris,  ^  Schultz  v.  Pacific  R.  R.  Co.,  36  Mo. 

25  Ohio  St.  510;    City  of  Chicago  v.  13.    And  so  it  is  held  that,  under  the 
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In  "Wisconsin  an  action  lies  by  statute  for  the  death  of  a  mar- 
ried person,  and  is  to  be  brought  in  the  name  of  the  executor  or 
administrator;  and  the  recovery  is  for  the  benefit  of  the  husband 
or  wife,  as  the  case  may  be,  if  living.' 

The  Alabama  act  entitled  "  An  act  to  prevent  homicides,"  of 
February  21,  1860,  repealing  Sees.  1938  and  1939  of  the  Code  of 
1852,  was  omitted  from  the  Eevised  Code  of  1867,  and  the  re- 
pealed sections  inserted  in  its  place.  Subsequently,  however 
(February  21, 1872),  an  act  of  the  same  title  was  passed  to  remedy 
the  omission.  It  is  held,  therefore,  that  Sec.  1941  of  the  Code 
of  1852  (being  Sec.  2300  of  the  Eevised  Code),  giving  the  same 
remedy  against  corporations  for  wrongful  acts  causing  death  as 
the  preceding  sections  gave  against  individuals,  now  gives  the 
remedy  provided  by  the  amending  act  of  1872.''' 

In  Tennessee,  no  damages  are  recoverable  simply  for  the  death 
of  a  person;^  nor  for  injuries  resulting  in  death,  if  the  death  be 
instantaneous.*  In  cases  where  death  ensues,  but  not  instanta- 
neously, by  reason  of,  or  after  the  infliction  of,  a  personal  in- 
jury, where  the  circumstances  are  such  that  the  deceased  could 
have  maintained  an  action  for  the  injury  sufi'ered,  had"  he  lived, 
the  administrator  may  maintain  the  action  in  his  stead ;  but  the 
recovery,  if  any,  is  for  the  benefit  of  the  widow  and  children. 
The  right  of  action  survives  to  the  administrator.^    But  nothing 

second  section  or  clause  of  said  act  in  9  Am.  Ry.  Rep.  440. 

relation  to  passengers,  an  action  will  'Whiton,    admr.,    ».    Chicago-  & 

lie  for  the  death  of  a  passenger  under  Northwestern  Ry.   Co.,  21  Wis.  305, 

proper  circumstances;  but  that  there  308. 

the  deceased  being  guilty  of  negligence  ^  Savannah  &  Memphis  R.  R.  Co.  o. 

by  being  in  the  baggage  car  when  he  Shearer,  S8  Ala.  672,  20  Am.  Ry.  Rep. 

was  injured,  therefore  no  action  would  451. 

lie:    Higgins  v.  Hannibal  &  St.  Joe  '  The  LoaisvUle  &  Nashville  R.  R. 

R.  R.  Co.,  36  Mo.  418.    But  the  fore-  Co.  v.  Burke,  admr.,  et  al.,  6  Cold.  45. 

going  case  of  Schultz  v.  Pacific  R.  R.  See  Goodsell  v.  Hartford  &  New  Haven 

Co.  was  overruled  in  Connor;).  Chi-  R.  R.  Co.,  33  Conn.  51,  and  ante,  p. 

oago,  Rock  Island  &  Pacific  R.  R.  Co.,  1135,  as  to  the  Connecticut  statute. 

59  Mo.  2:^5,  8  Am.  Ry.  Rep.  417,  and  '  ''  The  Louisville  &  Nashville  R.  R.  ' 

another   construction    given    to    the  Co.  «.  Burke,  admr.,  e<  a^.,  6  Cold.  45. 

statute,  in  accordance  w.th  the  com-  This  case,  as  to  this  point,  is  expressly 

men  law  rulings  as  to  the  liability  of  overruled  in  Same  Co.  v.  Conner,  58 

companies  for  injuries  to  servants  from  Tenn.  (2  Baxter),   382,   21   Am.  Ry. 

the  negligence    of   co-servants.    And  Rep.  194,  and  Nashville  &  Chattanoo- 

see,  to  same  eifect,  Proctor  v.  Hannibal  ga  R.  R.  Co.  v.  Prince,  2  Heisk.  587, 

&  St.  Joseph  R.'  R.  Co.,  64  Mo.  112,  ^The  Louisville  &  Nashville  R.  R. 
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is  allowable  for  loss  of  the  widow  or  heirs  caused  by  reason  of 
the  death. 

Corporate  bodies  are  alike  subject,  as  natural  persons  are,  to 
general  laws  for  the  protection  of  the  quiet,  comfort,  safety  and 
health  of  the  people,  unless  exempt  by  provision  of  their  char- 
ters;' consequently,  for  omission  to  obey  such  laws,  they  will 
be  liable,  if  injury  flow  from  such  omission,  although  the  injured 
party  be  in  some  degree  guilty  of  negligence  which  contributes 
to  causing  the  injury;^  and  such  negligence  of  the  injured  party 
may  be  shown  in  diminution  of  damages.'  But  if  compliance 
with  the  law  by  the  company  be  proven,  then  negligence  on  the 
part  of  the  plaintiff  or  injured  person  is  a  bar  to  the  action.* 

By  section  1169  of  the  Code,  the  burden  of  proof  is  expressly 
put  upon  the  defendant  to  prove  that  it  has  complied  with  sec- 
tion 1166,  et  sequens,  relating  to  requirements  for  the  jDreven- 
tion  of  accidents,  and  necessarily  that  it  had  all  requisite  means 
to  be  thus  employed;^  and  this,  it  is  said,  is  but  in  aflBrmance 
of  the  common  law  rule,  that  the  killing  being  proved,  the  onus 
is  upon  the  defendant  to  clear  itself  of  negligence."  An  instruc- 
tion in  regard  to  such  statutory  requirements,  which  is  no 
broader  than  the  letter  of  the  statute,  is  good.'  A  slight  increase 
of  danger  to  passengers  will  not  excuse  the  omission  to  comply 

Co.  V.  Burke,  admr.,  et  al.,  supra.  By  356. 

Section  2291  of  the  Code,  the  personal         ^Louisville  &   Nashville  R.  R.  Co. 

representative  is  given  an  action,  and  v.  Burke,  admr.,  et  al.,   6  Cold.  45; 

may  recover  for  the  mental  and  bodily  Smith,  admr.,  v.  The  Nashville  &  Chat, 

suffering  of  the  deceased,  loss  of  time,  R.  R.  Co.,  6  Cold.  589;    Louisville  & 

necessary    expenses,    etc.,    and    also  Nashville R.  R.Co.  t).  Conner,  58  Tenn. 

damages  resulting  to  the  beneficiaries;  (2  Baxter),  382,  21  Am.  Ry.  Rep.  194. 
but  for' grief  and  mental  suffering  of         *  Louisville  &  Nashville  R.  R.  Co.  v. 

the  latter,  no  damages    can    be    re-  Burke,  admr.,  6  Cold.  45,  51.     So  also, 

covered:      Nashville  &  Chattanooga  if  the  injury  be  the  result  of  the  will- 

R.  R.  Co.   V.  Stevens,  9  Heisk.  12,  19  ful  act  of  the  person  injured:    lb. 
Am.  Ry.  Rep.  363;    Collins  v.   East         ^  Louisville  &  Nashville  R.  R.  Co. 

Tenn.,  Va.  &  Ga.  R.  R.  Co.,  9  Heisk.  v.  Connor,   9  Heisk.  19,    IJ  Am.Ry. 

841,  20  Am.  Ry.  Rep.  46.  ,  Rep.  368.  This  section  does  not  apply. 

'  Louisville  &  Nashville  R.  R.  Co.  as    between  the  company  and  their 

V.  Burke,  admr.,  et  al.,  6  Cold.  45.  employes  about  their  yards  and  sta- 

i' Louisville  &  Nashville  R.  R.  Co.  tions:    Same  v.  Robertson,  9  Heisk. 

V.  Burke,  admr.,  et  al,  6  Cold.  45.  See  276,  20  Am.  Ry.  Rep.  9. 
Boston,   Concord  &  Montreal  R.  R.  '^Ibid. 

Co.  V.   State,   32  N.  H.  215;    South         i  Ibid. 
Western  R.  R.  Co.  v.  Paulk,  24  Ga,. 
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with  such  requirements,  and  employes  will  not  be  allowed  to 
give  their  opinion  to  that  effect,  without  clearly  defining  the 
nature  and  extent  of  the  danger  incurred.'  The  omission  to  ob- 
serve the  statutory  precautions  will  render  the  defendant  liable, 
i;pso  facto,  even  though  the  jury  find  the  accident  would  have 
happened  had  they  been  observed.'' 

Section  2291  of  the  Code,  l:^efore  referred  to,  giving  the  right 
of  action  to  the  personal  representative  for  the  benefit  of  the 
widow  and  next  of  kin,  and  section  2292,  providing  that  if  the 
personal  representative  decline  to  institute  the  action,  the  widow 
and  children  might  use  his  name  in  bringing  suit,  were  subse- 
quently amended  by  Act  of  1871,  Ch.  78,  by  giving  the  right  of 
action  to  the  widow,  or  in  case  there  was  none,  to  the  children 
or  personal  representative,  for  the  benefit  of  the  widow  or  next 
of  kin.  A  suit  was  brought  by  a  widow  under  this  statute  for 
the  death  of  her  husband,  occurring  more  than  two  months  be- 
fore its  passage.  It  was  objected  that  she  could  not  maintain 
the  action.  The  court  held  that  the  objection  should  have  been 
made  in  limine,'  that  as  the  facts  appeared  upon  the  face  of 
the  declaration,  it  should  have  been  taken  by  demurrer;  and  as 
the  efi'ect  of  making  and  sustaining  the  objection  at  the  trial 
would  be  to  defeat  the  action  by  limitation,  they  would  be  slow 
to  entertain  it.'  While  recognizing  the  general  rule  that  all 
statutes  operate  prospectively  unless  they  import  upon  their  face 
a  retrospective  operation,  they  hold  that'  the  law  in  question  is 
not  retrospective  in  a  constitutional  sense.*  The  rule  that  a 
vested  right  of  action  is  property,  and  is  protected  from  such 
legislation,  applies,  it  is  said,  to  rights  of  action  arising  ex  con- 
tractu, or  from  the  common  law,  and  does  not  apply  to  the  right 
to  a  particular  remedy.  Over  the  subject  of  reuiedies  the  state 
has  supreme  control,  and  may  alter  them  at  pleasure,  or  give 
cumulative  remedies,  without  infringing  this  prohibition  against 
retrospective  laws.^  The  act  was  intended  to  meet  cases  where 
there  was  no  likelihood  of  administration,  and  to  apply  to  causes 

^Ibid;  Hill  v.  Louisville  &  Nash-  pra. 
ville  R.  R.  Co.,  9  Heisk.  823,  19  Am.         'Collins  v.  East  Tenn.,  Va.  &  Ga. 

Ry.  Rep.  400.  R-  R-  Co.,  supra. 

2  Ibi^,  and  Hill  v.  L.  &  N.  R.  R.  Co.,  *  Ihid. 
L.  &N.  R.R.  Co.  V.  Robertson,  Col-  ^Ibid. 
lins  V.  E.  T.,  V.  &  G.  R.  R.  Co.,  su- 
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of  action  arising  under  tlie  code,  but  was  not,  for  that  reason, 
retrospective  in  the  sense  of  the  constitution.'  "Whether  the 
action  be  brought  by  the  widow  or  administrator,  the  children 
are  not  necessary  parties.''  The  recovery  inures  to  the  benefit 
of  the  widow  and  children,  and  is  distributed  as  personal  prop- 
erty.' 

In  actions  for  personal  injuries,  evidence  of  the  pecuniary 
.status  of  the  parties,  as  to  wealth  or  poverty,  is  not  ordinarily 
proper  to  go  to  the  jury;'  nor  the  fact  of  the  injured  person's  de- 
pendence on  his  personal  labor  for  a  living  or  means  of  support.' 

To  justify  the  finding  of  exemplary  damages,  there  must  be 
evidence  of  fi-aud,  violence,  malice,  or  oppression,  commingled 
with  wrong  acts  of  the  defendant."  It  is  not  the  duty  of  railroad 
companies  to  afford  personal  service  of  nursing  for  sick  persons 
traveling  on  their  trains;  such  persons  are  bound  to  provide 
their  own  attendants.'        ' 

Under  the  Texas  statute,  which  gives  a  right  of  action  to  "the 
heirs,  representatives  or  relations "  of  the  deceased,  it  is  held 
that  suit  may  be  brought  by  a  guardian  of  minor  children.  It 
is  not  material  whether  suit  is  brought  in  the  name  of  the  guard- 
ian for  the  ward,  or  in  the  name  of  the  ward  by  his  guardian.' 
The  second  section  of  the  act  provided  "  every  such  action  shall 
be  for  the  sole  and  exclusive  benefit  of  the  surviving  husband, 

^Ibid.  111.  410;  Chicago  &  N.  W.  By.  Co. 

^Ihid.  V.  Bayfield,  37  Mich.  205.     But  see 

'Ibid.  In  that  state,  if  one  of  several  contra,  Louisville,  Cincinnati  &  Lex- 
companies  forming  a  continuous  line,  ington  R.  R.  Co.  v.  Mahony,  7  Bush, 
by  agreement  with  the  others,   sella  235. 

through  tickets  over  the  entire  route,  it  ^  Shea  v.  Portrero  &  Bay  View  R.  B. 

will  be  regarded  as  the  agent  of  the  Co.,  44  Cal.  414;  Malone  «.  Hawley,  46 

others;  and  the  selling  company  may,  Cal.  409.     See  Ballou  ».  Famum,  11 

by  contract  either  express  or  implied,  Allen,  73;    Shaw  v.  Boston  &  Wor- 

become  liable  over  the  entire  route.  cester  R.  R.  Co.,  8  Gray,  45;  Bait.  & 

Bui  the  sale  of  the  ticket  merely  will  Ohio  R.  R.  Co.  v.  Shipley,  31  Md.  868; 

not  establish  such  liability,  or  cast  upon  Penn.  R.  R.  Co. ».  Books,  57  Penn.  St. 

the  defendant  the  burden  of  proving  an  339. 

express  limitation  of  liability— s«c!<s,  ^New  Orleans.  Jackson  &  Gro.it  X. 

if  a  partnership  be  proved:  Nashville  R.  R.  Co.  p.  Statham,  42  Miss.  fi07. 

&  Chattanooga  R.  R.  Co.  v.  Spray-  '  New  Orleans,  Jackson  &  Giva^  N. 

berry,  9  Heisk.  852,  20  Am.  Ry.  Rep.  R.  R.  Co.  v.  Statham,  42  Miss.  607. 

55.  « Houston  &  Tex.  Cent.  Ry.  Co.  .■. 

*  Shea  V.  Portrero  &  Bay  View  R.  R.  Bradley,  45  Tex.  171, 13  Am.  Ry.  Btp. 

Co.,  44  Cal.  414;  Conant  ».'Griffin,  48  213. 
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wife,  child,  or  children,  *  *  *  and  may  be  brought  by  such 
entitled  parties,  or  any  one  of  them;  and  if  such  parties  fail,  for 
three  calendar  months,  to  institute  suit,  then  it  shall  be  the  duty 
of  the  executor  or  administrator^'of  the  deceased,"  etc. — held,  that 
this  section  did  not  limit  the  right  to  sue,  after  three  months,  to 
the  administrator  or  executor.'  E"or  is  the  right  of  the  children 
to  share  in  the  damages  made  dependent  upon  the  contingency 
that  the  surviving  husband  or  wife  fail  to  bring  suit  within 
three  months.  The  action,  by  whomsoever  brought,  is  for  the 
benefit  of  all  named.^ 

The  widow,  having  compromised  her  right  to  damages,  is  not 
a  necessary  party  to  such  suit  by  the  guardian.'  The  mother,  as 
natural  guardian,  can  not  control  or  manage  the  property  of  the 
child,  and  therefore  can  not  compromise  or  settle  such  claim  for 
damages  in  favor  of  the  children.*  And  where  the  widow  has 
compromised  her  individual  claim  for  damages  by  instrument  in 
writing,  parol  evidence  of  her  contemporaneous  declarations  tvill 
not  be  received  to  show  that  the  settlement  was  intended  to  in- 
clude damages  accruing  to  the  children.''  The  statute  contem- 
plates but  one  suit,  for  the  benefit  of  all  the  beneficiaries.^ 

In  Colorado,  it  is  held  that  the  fact  that  a  widow  was  not 
entirely  dependent  upon  her  husband  for  support  during  his 
lifetime,  does  not  affect  her  right  of  recovery  under  their  statute.' 

3.  The  statutory  action  is  local  to  the  state  'where  the  injury 
occurs. — The  right  given  by  statute  to  the  recovery  of  damages 
for  injuries  resulting  in  death,  caused  by  tlie  wrong  act  or  neg- 
ligence of  a  railroad  company,  its  employes  and  servants,  is  local 
in  its  nature,  and  can  only  be  enforced  in  the  courts  of  the  coun- 
try or  state  wherein  the  right  is  given  by  statute,  and  the  injury 
is  incurred.'    To  enable  the  administrator  or  executor  of  the  de- 

i;SM.  ^Whitford,  adm'r,  ».  The  Panama 

2/6«.  E.  E.  Co.,  23  N.  Y.  465;  Vanderwer- 

3  Ihid.  ken  v.  New  York  &  New  Haven  R. 

« md.  E.  Co.,  6  Abbott's  Pr.  239;  Vandeven- 

^TbiA.  ter  v.  Same,  27  Barb.  244;  Beach  v. 

« Houston  &  Tex.  Cent.  Ey.  Co.  v.  Bay  State  Steamboat  Co.,  30  Barb. 

Moore,  49  Tex.  31;    Galveston,  H.  &  433;  Crowley ».  Panama  E.  E.Co.,  Id. 

S.  A.  E.  E.  Co.  e.  LeGierse,  51  Tex.  99;  McDonald  ».  Mallory,  77  N.  Y. 

189.  546;  Woodard  v.  Michigan  Southern 

'  Denver,    S.  P.  &    P.  Ey.  Co.  ».  &  N.  Indiana  E.  E.  Co.,  10  Ohio  St. 

Woodward,  4  Col.  1,  162.  121;  Eichardson,  adm'r,  v.  N.Y.  Cent, 
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ceased  to  recover,  or  such  other  person  as  may  be  by  the  statute 
authorized  to  maintain  the  suit,  the  injury  must  have  accrued 
within  the  same  state  wherein  the  statutory  right  is  given,  and 
the  suit  is  brought;  and  if  the  suit  be  by  an  administrator  or 
executor,  and  the  proceeds  are  by  law  to  go  to  the  widow  or  kin- 
dred 'of  the  deceased,  then  it  is  holden  that  administration  must 
be  granted  in  the  same  state  where  the  injury  occurred,  as  the 
right  is  not  one  subject  to  general  administration,  and  that  the 
suit  itself  must  also  be  brought  where  the  injury  was  in- 
flicted.' 

The  legal  representatives  of  the  deceased  person  can  not  main- 
tain the  action  in  a  different  state,  or  under  the  law  of  a  differ- 
ent state,  than  the  one  wherein  the  injury  is  inflicted.  The  right 
is  not  one  by  common  law,  inuring  as  of  legal  result,  as  incident 
to  the  estate,  to  the  administrator,  but  is  a  statutory  rio-ht;  so 
it  can  only  be  enforced  in  that  jurisdiction  wherein  the  statute 
that  gives  it  is  itself  in  force." 

If  the  injury  occur  in  one  state,  and  the  suit  be  brought  in 
another  and  different  state,  then  there  can  be  no  recovery,  even 
if  both  the  states  have  a  similar  statute  precisely  alike;  for  the 
action  thus  brought  can  not  be  sustained  by  virtue  of  the  stat- 
ute of  the  state  wherein  the  injury  accrued,  for  the  reason  that 
the  statute  of  that  state  can  have  no  extra-territorial  force,  and 
therefore  can  not  be  the  basis  of  a  recovery  in  a  neighborino- 

R.  R.  Co.,  98  Mass.  85,  92;  Pickering  v.  The  Panama  R.  R.  Co.,  23  N.  T. 
V.  risk,  6  Vt.  102;  Judge  of  Probate  465;  Woodard  v.  The  Michigan 
V.  Hibbard,  44  Vt.  597;  S.  C.  8  Am.  Southern  &  N.  Indiana  R.  R.  Co.,  10 
R.  396;  McCarthy  ».  Chicago,  Rock  Ohio  St.  121.  And  the  petition  or  dec- 
Island  &  Pacific  R.  R.  Co.,  18  Kans.  laration  must  state  the  names  of  the 
46,  9  Am.  Ry.  Rep.  301.  But  see,  next  of  kin  of  the  deceased,  and  their 
contra,  Nashville  &  Chattanooga  R.  relationship  to  him,  in  cases  where  the 
R.  Co.  V.  Sprayberry,  9  Heisk.  852,  20  recovery  is  for  their  benefit.  It  must 
Am.  Ry.  Rep.  55;  Dennick  v.  Cent.  R.  aver  that  there  are  next  of  kin,  and 
R.  Co.  of  N.  J.,  103  U.  S.  11,  1  Am.  name  them.  See  Indianapolis,  Pitts- 
&  Eng.  R.  R.  Cas.  309.  The  New  burg  &  Cleveland  R.  R.  Co.  v.  Kee- 
York  statute  is  held  to  cover  the  case  ly's  adm'r,  23  Ind.  133. 
of  the  killing  of  a  citizen  of  that  state  =  Richardson,  adm'r,  v.  N.  T.  Cent, 
upon  a  vessel  belonging  tfl  the  state,  R.  R.  Co.,  98  Mass.  85;  Woodard  v. 
though  at  the  time  without  the  juris-  Mich.  S.  &  N.  Ind.  R.  R.  Co.,  10  Ohio 
diction  of  the  state :  McDonald  v.  Mai-  St.  121 ;  Whitford,  adm'r,  v.  The  Pan- 
loiy.  supra.  ama  R.  R.  Co.,  23  N.  T.  465;  Mc- 

1  Richardson,  adm'r,  ».  N.  T.  Cent.  Carthy  t?.  C,  R.  I.   &  P  R  R  Co 

R.  R.  Co.,  98  Mass.  85,  92j  Whitford  supra.  ■     ■       > 
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state;  And  so,  on  the  other  hand,  for  a  like  want  of  extra-ter- 
ritorial force  of  the  statute  of  the  state  wherein  the  suit  is 
brought,  the  action  can  not  be  maintained  by  force  of  the  statute 
of  that  state;  for  such  statute  not  having  any  force  where  the 
injury  occurred,  can  not  be  the  basis  of  a  right  of  action  for 
such  injury,  which  is  in  fact  an  injury  only  by  virtue  of  the 
statute  of  the  state  where  it  occurred.  In  short,  each  statute  law 
is  no  law  outside  of  the  state  of  its  enactment.^  The  statute 
giving  the  right  of  action  for  a  tort  can  not  be  enforced  in  a 
neighboring  state;  and  so,  in  like  manner,  the  statute  of  the 
neighboring  state  where  suit  is  brought  can  neither  give  nor  en- 
force an  action,  extra  common  law  in  character,  and  in  the  nat- 
ure of  a  tort,  for  that  which  occurred  in  a  neighboring  state, 
and  is  only  actionable  by  the  local  law  of  the  state  where  it  oc- 
curred, and  because  it  occurred  therein."  Its  actionable  charac- 
ter not  flowing  from  any  other  legal  source  but  the  statute  law 
of  the  state  where  the  injury  occurred,  the  remedy  can  not  be 
had  outside  the  territorial  jurisdiction  of  such  state,  for  the  rea- 
son that  its  law  alone  gives  the  action,  and  that  law  has  no  force 
beyond  the  territorial  limits  of  the  authority  that  enacted  it.' 

The  case  referred  to  in  23d  JSTew  York,  Whitford  v.  The  Pan- 
ama Railroad  Companj',  was  one  brought  in  New  York,  under 
the  statute  of  New  York,  to  recover  for  a  death  that  occurred  on 
the  Panama  Eailroad,  in  .the  state  of  Panama,  and,  as  alleged, 
was  caused  by  the  negligence  of  the  defendants,  the  Panama 
Railroad  Company.  The  New  York  court,  Denio,  Justice,  to 
illustrate  the  rnlinsrs  of  that  court  in  holding  that  such  action 
would  not  lie  in  New  York,  say:     "It  would  be  easy  to  illus- 

'  Woodard  v.  Mich.    Southern    &  Penn.  R.  R.  Co.,  13  Hun,  451. 

Northern  lad.  R.  R.  Co.,  10  Ohio  St.  '  Whitford  v.   TJie  Panama  R.  R. 

121;  Mackay  v    Central  R.  R.  Co.,  4  Co.,  23  N.  Y.  465;    Story's  Confl.  of 

Fed.  Repr.  617  (U.  S.  Cir.  Ct.,  S.  Disk.  Laws,  sees.  18,  20;    United  States  v. 

N.y.).    See,  contra,  N.  &  C.  R.  R.  Co.  Bevans,  3  Wheat.  336,  386;  Bank  of 

V.  Sprayberry,  and  Dennick  v.  Cent.  Augusta  v.  Earle,  13  Pet.  519;  Wood- 

R.  R.  Co.,  supra';  and  the  recent  caae  ard  v.  Mich.  S.  &  N.  Ind.  R.  R.  Co., 

of  Leonard  v.  Columbia  Steam  Nav.  10  Ohio  St.  121. 

Co.,  84  N.  T.  48,  1  Am.  and  Eng.  R.  '  Whitford  v.  The  Panama  R.  R. 

R.  Cas.  314,  distinguishing  the  earlier  Co.,  23  N.  Y.  465;  Richardson,  adm'r, 

New  York  cases,  and  holding  that  a  v.  N.  Y.  Cent.  R.  R.  Co.,  98  Mass.  85; 

right  of  action  exists  where  the  stat-  Judge  of  Probate  v.  Hibbard,  44  Vt. 

utes  are  substantially  the  same.    And  595;  S.  C.  8  Am,  R.  396.  , ' 
see,  to  the  same  effect,  Stallknecht  v. 
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trate  tlie  correctness  of  these  positions  by  referring  to  the  pre- 
posterous results  which  would  follow  from  a  different  rule.  Sup- 
pose the  government  of  New  Granada  to  have  enacted  that  tlie 
proprietors  of  a  railroad  company  should  not  be  responsible  for 
the  negligence  of  its  servants,  provided  there  was  no  want  of  due 
care  in  selecting  them ;  it  could  not  be  pretended  that  its  will 
could  be  set  at  naught  by  prosecuting  the  corporation  in  the 
courts  of  another  state  where  the  law  was  different." ' 

And  in  the  same  case,  Da  vies,  Justice,  it  is  said:  "The  only 
remaining  question  to  be  considered  is,  whether  this  action,  cre- 
ated by  and  deriving  all  its  vitality  from  a  statute  of  this  state, 
can  be  maintained,  when  the  injury  was  inflicted  without  the  ter- 
ritorial limits  of  this  state.  It  is  in  this  view  of  the  case  an 
entirely  immaterial  question  whether  the  injury  was  caused  by 
the  wrongful  act,  neglect  or  default  of  a  natural  or  artificial 
person,  or  whether  the  artificial  person  was  created  by  the  laws 
of  this  state,  or  that  of  any  other  state  or  foreign  country. 
Keeping  in  view  the  proposition,  which  it  is  deemed  has  been 
established,  that  no  such  action  could  have  been  maintained  at 
the  common  law,  on  what  principle  is  it,  that  for  the  act  of  the 
defendants,  committed  in  New  Granada,  they  can  be  made  liable, 
by  virtue  of  the  statute  of  the  state  of  New  York,  which  has 
no  extra-territorial  vitalitv,  and  is  of  no  eflfect  whatever 
there?"  ^ 

In  the  same  case,  the  same  learned  judge  lays  down  the  rule 
in  the  following  language:  "Suppose  a  similar  transaction  to 
this  had  taken  place  in  England,  and  the  person  on  whom  the 
duty  safely  to  transport,  rested,  had  resided  there  after  the  pas- 
sage of  the  act  of  9  and  10  Victoria,  and  a  similar  accident  had 
happened,  and  the  administrator  had  sought  his  remedy  in  the 
courts  of  this  state,  happening  to  find  the  party  liable  under  this 
statute  within  thid  state:  can  it  bo  seriously  maintained  that  bv 
virtue  of  the  act  of  9  and  10  Victoria,  he  could  recover  here?  I 
suppose  clearly  not;  and  these  illustrations  show  that  the  plaint- 
iff^ can  not,  in  this  action,  recover  by  virtue  of  our  statute,  for 
injuries  which  occurred  to  his  intestate,  happening  where  that 
statute  had  no  force.  It  is  unnecessary  to  add,  that  a  statute  of  a 
state  of  this  Union  has  no  extra-territorial  eflfect."    The  court 

'23N.Y.465,474.  »23N.Y.4S0. 
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then  add,  that  "  while  all  transactions  occurring  here,  or  liabil- 
ities for  acts  done  here,  are  to  be  affected  and  governed  by  our 
local  law,  no  such  result  follows  transactions  occurring  in  a  dif- 
ferent state  or  territory  where  those  laws  are  unknown,  where 
they  are  entirely  inoperative,  and  where  different  rules  applica- 
ble to  the  subject-matter  may  prevail."  ' 

But  to  our  mind  the  principle  is  equally  clear,  that  such  ac- 
tion can  not  be  maintained  in  another  state  than  that  in  which 
the  act  was  committed  or  injury  incurred,  although  both  states 
have  statutes  on  the  subject  precisely  similar;  and  this  conclu- 
sion is  the  unavoidable  result  of  the  reasoning  of  the  court  in 
the  case  above  cited,  to  wit:  that  the  law  of  the  former,  when 
the  suit  is  in  a  different  state  than  tliat  where  the  injury  was  com- 
mitted, can  not  give  a  cause  of  action,  for  that  it  has  no  force  in 
the  state  where  the  injury  occurred,  and  therefore  no  right  could 
accrue  or  flow  from  the  injury  under  such  law.  And  on  the 
other  hand,  the  statute  of  the  state  where  the  act  is  committed 
can  not  be  enforced  where  the  trial  is  had  in  a  different  state. 

The  same  learned  judge  says,  in  said  case,  quoting  the  lan- 
guage of  Crowley  v.  Panama  E.  E.  Co.,  30  Barb.  99,  of  these 
acts  of  assembly,  that  "  They  are  purely  local,  and  limited  to 
the  sovereignty  and  domain  of  the  state,  and  only  apply  where 
the  subject-matter  of  the  action  arose  within  this  state."  So 
Sutherland,  Justice,  in  the  case  of  Crowley  v.  Panama  E.  E. 
Co.,  supra,  quoted  by  the  court  in  Whitford  v.  Panama  E.  E. 
Co.,  and  holding  the  same  doctrine,  in  speaking  of  these  stat- 
utes, says  there  is  nothing  which  shows  that  they  were  intended 
"  to  protect  the  lives  of  its  citizens  while  out  of  the  state ; 
— nothing  to  show  that  they  were  intended  to  extend  to  acts, 
neglects  or  defaults,  committed  or  suffered  in  another  state";  and 
that  it  must  be  presumed,  as  the  result  of  the  general  principle 
of  territorial  limit  of  political  jurisdiction,  and  of  the  force  of 
laws,  that  these  statutes  are  "  intended  to  regulate  the  conduct 
of  corporations,  their  agents,  engineers,  etc.,  and  of  other  per- 
sons, whilst  operating  or  being  in  this  state,  (New  York)  only"; " 
and  that  "  If  a  citizen  of  this  state  leaves  it  and  goes  into  another 
state,  he  is  left  to  the  protection  of  the  law  of  the  latter  state." 

'  Whitford  V.  Panama  R.  R.  Co.,  23         » 23  N.  T.  483. 
N.  Y.  480,  481, 
73 
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Again,  many  of  these  acts  denounce  the  same  omissions  or 
negligences  as  criminal,  and  subject  the  offenders  to  prosecution 
and  punishment  therefor.  In  respect  to  these  provisions  the 
Ijfew  York  court  say,  Davies,  Justice:  "Can  it  be  for  a  mo- 
ment arffued  that  the  servants  of  the  defendants  could  be  in- 
dieted  and  punislied  in  this  state  for  the  wrongful  act,  neglect 
or  default,  by  wiiich  the  plaintiff's  intestate  lost  his  life?" 
"  This  view  of  the  subject  furnishes,  in  ray  judgment,  a  conclu- 
sive answer  to  the  claim,  that  the  party  guilty  of  the  wrongful 
act,  neglect  or  default,  without  the  territorial  limits  of  this  state, 
can,  under  these  statutes,  be  called  to  an  account  in  our  courts, 
either  civiliter  or  criminaliter." '  It  is  evident,  too,  that  these 
statutes  are  not  the  mere  instruments  of  enforcing  the  rights 
which  the  common  law  gave  for  injuries  not  resulting  in  deatli, 
and  that  therefore  the  provisions  of  the  statute  are  to  be  regard- 
ed as  only  affecting  the  remedy,  and  may  be  invoked,  as  the  lex 
fori,  in  a  suit  in  one  state  for  an  injury  received  in  another;  but 
the  statute  creates  an  entirely  new  cause  of  action,  unknown 
to  the  common  law.  It  provides,  not  for  the  devolition  of  a 
cause  of  action  which  would  otherwise  die,  over  to  or  upon  the 
administrator,  but  creates  a  new  and  original  right,  which  with- 
out the  statute  never  could  exist.^ 

The  case  of  Kichardson,  administrator,  v.  The  New  York 
Cent.  Railroad  Company,  was  an  action  brought  in  Massachu- 
setts, by  an  administrator  appointed  in  Massachusetts,  to  recover 
for  an  injury,  resulting  in  death,  upon  the  defendant's  railroad, 
in  the  state  of  New  York.  There  was  in  force  in  New  York  at 
the  time  of  the  injury,  and  at  the  time  of  trial,  a  statute  of 
that  state  allowing  an  action  to  be  maintained  by  an  adminis- 
trator of  a  person  deceased,  who  came  to  his  death  by  reason  of 
negligence  or  wrong  act  in  the  state  of  New  York,  in  cases 
where  a  right  of  action  for  the  injury  would  have  inured  to  the 
deceased,  had  he  lived;  and  the  plaintiff  pleaded  and  relied  on 

1 23  N.  T.  483,  484.  is  declared,  and  in  the  following  lan- 

"Whitfordc.  Panama  R.R.  Co.,  23  guage:    that  "A  succession   in   the 

N.Y.  465,  470;  Judge  of  Probate  ».  right  of  action,  not  existing  by  the 

Hibbard,  44  Vt.  597;  S.  C.  8  Am.  R.  common  law,  can  not  be  jirescribed 

396;  Richardson,  admr.,  ».  New  York  by  the  laws  of  one  state  to  the  tribu- 

Cent.  R.  R.  Co.,  98  Mass.  85,  92.    In  nals  of  another." 
the  case  here  last  cited  the  doctrine 
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thi-s  statute  of  New  York.  The  court  of  Masgachusetts  held,  on 
demurrer,  that  the  action  could  not  be  maintained  in  Massachu- 
setts by  a  Massachusetts  administrator;  that  the  ISTew  York  stat- 
>  ute  could  not  be  enforced  by  such  administrator  appointed  in 
Massachusetts  by  the  courts  of  Massachusetts.  The  demurrer 
was  as  follows,  viz.:  "No  action  can  be  maintained  in  this  state, 
by  the  plaintiff,  under  or  by  reason  of  any  statute  law  of  the  state 
of  JSTew  York."  The  Supreme  Court  of  Massachusetts  sustained 
the  demurrer,  and  decided  that  the  action  could  not  be  main- 
tained.' 

HoAE,  Justice,  in  the  case  here  cited  from  98  Massachusetts, 
concludes  his  opinion,  rendering  judgment  on  the  demurrer,  in 
the  following  language:  "  For  the  reason,  therefore,  that  the 
right  of  action  which  the  New  York  statute  gives  to  the  per- 
sonal representative  of  the  deceased  in  that  state  is  not  a  right 
of  property  passing  as  assets  of  the  deceased,  but  is  a  specific 
power  to  sue  created  by  their  local  law,  it  does  not  pass  to  the 
plaintiff  as  administratrix  in  Massachusetts,  and  this  suit  Can  not 
be  maintained  by  her.'"  In  other  words,  as  we  understand  the 
objection,  the  specific  power  conferred  by  the  New  York  statute 
does  not  inure  to  the  administrator  appointed  in  Massachusetts, 
but  only  to  the  administrator  appointed  as  such  in  New  York, 
and  acting  in  that  capacity  in  New  York. 

The  reference  to  10th  Ohio  St.  is  of  a  case  still  stronger  in  its 
character,  if  possible,  than  are  those  cases  cited  from  Massachu- 
setts and  New  York.  This  was  an  action  brought  in  the  state 
of  Ohio,  to  recover,  against  the  Michigan  Southern  &  Northern 
Indiana  K.  E.  Co.,  for  an  injury  inflicted  by  negligence  within 
the  state  of  Illinois.  The  two  states  had  each  similar  statutes, 
allowing  actions  by  administrators  for  injuries  resulting  in 
death,  and  occasioned  by  such  wrong  act  or  negligence  as  would 
give  a  right  of  action  to  the  deceased  in  case  he  had  survived. 
The  administration  was  granted  in  Ohio,  and  the  plaintiff  plead- 
ed and  relied,  in  his  declaration,  upon  the  statute  of  Illinois, 
the  place  where  the  injury  was  inflicted.  On  a  demurrer  to  the 
petition,  it  was  holden  that  the  plaintiff  could  not  recover  by  the 

'  98  Mass.  86,  92.  ard  v.  The  Michigan  Southern  &  N. 

2  Richardson,  admr.,  v.  New  York      Ind.  E.  R.  Co.,  10  Ohio  St.  121. 
Cent.  R.  R.  Co.,  98  Mass.  92;  Wood- 
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Ohio  administrator;  but  the  court  declined  to  decide  what  the 
result  would  be  if  the  action  was  brought  bj  an  administrator 
appointed  in  the  state  of  Illinois/ 


1 10  Ohio  St.  122-124.  The  case  of 
Woodard  v.  The  Michigan  Southern  & 
Northern  Indiana  Railroad  Company, 
involving  circumstances  where  the  two 
states  have  Similar  statutes,  is  so  direct 
to  the  point  involved,  that  we  deem  it 
of  sufficient  interest  to  justify  us  in  giv- 
ing the  opinion  at  length.  Gholsoit, 
Justice:  "We  see  no  reason  to  sup- 
pose, from  anything  contained  in  the 
statute  of  Illinois,  upon  which  the 
action  professes  to  be  founded,  that  it 
was  intended  to  operate  beyond  the 
limits  of  that  state.  General  words 
in  statutes  must  always  be  construed 
in  view  of  the  territorial  limit  to  the 
powers  of  the  legislature.  The  legis- 
lature of  Illinois  did  not  intend  to 
provide  as  to  acts  of  negligence  not 
occurring  in  that  state,  and  did  not 
intend  to  impose  a  trust  or  duty  upon 
officers  not  appointed  or  acting  under 
its  laws.  It  is  clear,  that  an  effort  of 
the  kind,  had  it  been  made,  could 
have  availed  nothing  beyond  the  lim- 
its and  jurisdiction  of  that  state. 

"If  the  statute  of  Illinois  can  have 
any 'effect  in  this  state,  it  must  be  be- 
cause the  com-ts  of  this  state  adopt  the 
rule  it  prescribe^  as  proper  to  settle  the 
rights  of  the  parties.  If  a  statute  pf  Il- 
linois, as  to  persons  or  property  within 
its  jurisdiction,  imposes  a  trust  or 
duty,  or  confers  a  right  of  a  civil 
nature,  and  its  enforcement  is  sought 
in  the  courts  of  this  state,  there  may 
be  cases  in  which  both  justice  and 
comity  would  forbid  that  any  objec- 
tion should  be  interposed.  But  the 
difficulty  in  this  case  proceeds  from  a 
mistaken  assumption,  that  because  a 
statute  of  Illinois  confers  a  right  of 
action,  and  imposes  a  trust,  upon  an 
administrator  under  the  laws  of  that 


state,  that  an  administrator,  appointed 
and  acting  under  the  laws  of  this 
state,  may  bring  that  action  and  per- 
form that  trust. 

' '  We  take  it  to  be  clear,  that  no  such 
right  of  action  existed  at  common  law. 
It  is  a  right  of  action  given  by  statute, 
not  to  the  intestate,  but  to  his  per- 
sonal representatives,  not  as  general 
assets,  but  as  a  trust  for  the  widow 
and  next  of  kin,  in  respect  of  a  pecun- 
iae? loss  they  are  supposed  to  have 
sustained.  There  are  serious  difficul- 
ties in  allowing  an  Ohio  administra- 
tor to  undertake  and  discharge  such  a 
trust  conferred  by  the  laws  of  another 
state.  It  would  be  difficult  to  main- 
tain that,  without  legislation,  his 
oath  or  bond  would  extend  to  -such  a 
case.  The  jurisdiction  of  the  court 
imder  which  he  acts,  does  not  extend 
to  trusts  to  be  carried  out  in  pursu- 
ance of  the  laws  of  other  states,  for  it 
may  well  happen  that  the  next  of  kin, 
under  the  law  of  Illinois,  may  not  be 
the  same  persons,  or  take  in  the  same 
proportion,  as  under  the  law  of  Ohio. 
Certainly,  to  determine  who  are  the 
cestui  que  trusts,  the  laws  of  Illinois 
must  be  regai-ded,  and  it  is  there- 
fore the  intention  of  the  statute  of 
that  state,  that  the  tribunal  under 
which  the  personal  representative,  in 
whom  the  right  of  action  is  vested, 
and  upon  whom  the  trust  is  imposed, 
is  acting,  should  administer  the  trust 
and  distribute  the  fund  among  the 
proper  parties.  It  is  more  than  ques- 
tionable whether,  if  an  authority  in 
another  state  should  undertake  to  do 
so,  it  would  be  regarded  as  a  bar  to 
other  proceedings  in  Illinois. 

"  It  may  be  questioned,  whether  the 
petition  goes  quite  far  enough  to  make 
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"We  may  remark,  that  not  only  may  the  next  of  kin  not  be  the 
same  as  recognized  by  statute  in  the  two  states,  as  has  been  sug- 
gested, but  administration  may  be  obtained  contemporaneously 
in  each  of  such  states,  and  in  favor  of  different  persons,  one 
administration  procured  with  intent  to  enforce  the  trust  in  favor 
of  one  set  of  kin,  and  the  other  kdrainistration  intended  as  a 
means  of  enforcing  it  in  favor  of  the  otliers;  as  if  tlie  mother, 
by  the  statute  of  one  state,  be  designated  to  receive  the  money, 
and  the  widow  be  so  designated  by  the  statute  of  the  other  state. 
Each  of  those  claimants  would  be  likely  to  cause  administration 
to  be  obtained,  and  suit  to  be  brought  within  the  state  whose 
laws  thus  favor  their  respective  claims  to  tlie  money  when 
recovered.  Thus  it  is  obvious  that  the  only  reasonable  and 
safe  rule  is  to  leave  the  entire  matter  of  administration,  suit 
and  distribution  of  tlie  proceeds,  in  case  of  recovery,  to  the 
courts  of  the  state  wherein  the  injury  occurs,  even  if  state  com- 
ity might  be  invoked  legally  to  a  contrary  course,  which  we  do 
not  conceive  to  be  at  all  practicable,  for  however  willing  a  state 
may  be  to  enforce  the  penal  laws  of  its  neighbor,  yet  willing- 
ness can  not  confer  power;  jurisdiction  is  still  wanting. 

The  case  cited  from  ii  of  Yermont,  was  an  action  on  a  guard- 
ian's bond.  The  bond  was  executed  in  the  state  of  New  Hamp- 
shire, and  the  action  thereon  was  brought  in  the  state  of  Yermont. 
The  Supreme  Court  of  Yermont,  upon  demurrer  to  the  decla- 
ration, held  that  no  action  would  lie  on  such  a  bond,  it  being  the 
creature  of  the  statute  of  New  Hampshire,  out  of  the  state  in 
which  it  was  given.  The  court  say,  Pierpoint,  0.  J". :  "This 
bond  is  purelj'  a  creature  of  the  statute  law  of  New  Hampshire, 

out  an  action  under  the  statute  of  lUi-  in  Ohio,  and  not  in  Illinois.   It  is  well 

nois.     There  should  probably  be  an  known  that  an    exception  has  been 

averment^  that  the  act  of  negligence  admitted  in  such  cases  in  Ohio,  that 

was  such  as,  under  the  laws  of  lUi-  does  not  prevail  in  other  states, 
nois,  would  have  given  the  intestate,  "  We  do  not  undertake  to  decide, 

had  he  survived  the  injury,  a  right  of  whether  an  administrator  appointed 

action.     If  the  action  be  founded  upon  under  the  law  of  Illinois  might,  or 

the  laws  of.  Illinois,   any  limitation  might  not,  maintain  such  an  action,  for 

imposed  by  those  laws  must  be  admit-  the  purpose  of  recovering  the  fund  to  be 

ted;    and    it  may  happen,   that  an  distributed  under  the  law  of  Illinois, 

injury  of  one  of  two  persons  engaged  That  case  will,  present  very  different 

in  a  common  employment  from  an  considerations  from  the  present.     We 

act  of  negligence  on  the  part  of  the  think  there  was  no  error,  and  affirm, 

other,  ma,y  be  a, ground  for  an- action  the  judgment. "-    10  Ohio  St..  122-124 
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taken  according  to  its  requirements,  and  for  a  purpose  specified 
and  declared  by  such  law.  What  obligation  it  creates,  and  what 
would  be  a  compliance  with  its  provisions,  can  only  be  de- 
termined by  a  reference  to  that  law.  When  its  conditions  are 
broken,  the  remedy,  and  the  mode  of  enforciiio;  the  remedy,  are 
to  be  found  in  the  same  law.  When  the  parties  executed  this 
bond,  they  did  it  in  view  of  the  obligation  thereby  created  under 
the  laws  of  New  Hampshire,  and  of  the  method  prescribed  to 
enforce  the  remedy.  The  whole  proceeding  was  understood 
and  intended  to  be  local  in  its  operation,  and  to  be  consummated 
in  that  state,  and  under  its  laws." ' 

So  in  Georgia,  it  is  held  that  an  action  will  not  lie  in  the  courts 
of  that  state  for  the  death  of  a  person  from  injury  inflicted  in  an- 
other state ;^  that  in  the  absence  of  a  different  showing,  the  com- 
mon law  is  presumed  to  prevail  in  such  other  state,  by  which  no 
action  lies;'  that  the  Georgia  courts  can  not  administer  a  statute 
of  Georgia  to  redress  an  injury  received  in  a  different  state,  nor 
enforce  the  statute,  if  there  be  one,  of  such  other  state,  giving 
the  action  there;*  and,  therefore,  no  action  lies  unless  the  stat- 
utes of  both  states  are  alike,  and  then  only  as  matter  of  comity.' 

But  there  is  a  subsequent  ruling  in  Georgia  to  the  effect  that 
by  comity  an  action  will  lie  in  the  courts  of  that  state  for  a  per- 
sonal injury  inflicted  in  another  state,  resulting  in  death,  when, 
by  the  laws  of  such  other  state,  an  action  is  given  therefor." 
In  the  conducting  and  trial  of  such  action,  the  courts  will  be 
got-erned  by  the  laws  of  the  tribunal  as  to  the  method  of  pro- 
cedure; but  the  rights  of  the  parties  as  to  the  merits  and  cause 
of  action  are  to  be  measured  and  adjudged  by  the  laws  of  the 
state  wherein  the  injury  occurred.'  And  the  declaration  must 
aver  that  a  right  of  action  for  such  injury  is  given  by  the  laws 
of  the  state  wherein  the  injury  was  received.* 

But  it  is  not  as  a  matter  of  right  on  the  part  of  a  plaintiff,  to 

'  Judge  of  Probate  v.  Hibbard,  44  Nashville  &  Chattanooga  R.  R.  Co  v 

Vt.  597,  600;  S.  C.  8  Am.  R.  396.  Eakin,  6  Coldw.  582.    See  McDonald 

2  Selma,  Rome  &  Dalton  R.  R.  Co.  v.  Mallory,  77  N.  Y.  550. 

V.  Lacy,  43  Geo.  461.  'Selma,  Rome  &  Dalton  R.  R.  Co. 

"  ^^^^-  V.  Lacey,  49  Geo.  106. 

*^*'''-  '  Selma,  Rome  &  Dalton  R.  R.  Co. 

» Ibid,-  Western  &  Atlantic  R.  R.  v.  Lacey,  49  Geo.  106. 

Co.  «.  Strong,  52  Ga.  461;  Stallknecht  «  Selma,  Rome  &  Dalton  R.  R.  Co. 

V.  Penn.  R.  R.  Co.,   13  Hun,  451j  v.  Lacey,  49  Geo.  106. 
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be  heard  in  the  courts  of  Georgia  in  such  cases,  nor  by  reason  of 
any  recognition  by  said  courts  of  any  extra-territorial  force  of  tlie 
statute  of  a  neighboring  state,  or  any  obligation  thereof  within 
the  state  of  Georgia;  it  is  merely  by  the  comity  of  states, 
which  the  courts  of  Georgia  will  maintain,  so  long  aB  unre- 
strained by  law,  and  as  its  enforcement  is  not  contrary  to  the 
policy  and  interests  of  said, state.' 

In  the  case  here  cited  from  49  Georgia,  The  Selma,  E,ome  & 
Dalton  E..  K.  Co.  v.  Lacey,  the  cause  of  action,  which  was  for  a  per- 
sonal injury,  arose  in  the  state  of  Alabama,  under  a  statute  of 
that  state  by  which  a  right  of  action  is  given  to  the  personal 
representatives  of  the  deceased,  "  when  the  death  of  a  person  is 
caused  by  the  wrongful  act,  or  omission,  of  another,"  if  the 
former  could  have  maintained  an  action  against  the  latter  for 
the  same  act  or  omission,  had  it  failed  to  have  resulted  in  death. 
The  court  hold  that  the  action  would  lie  in  Georgia  by  comity.'' 

The  right  of  such  action  is,  in  Alabama,  by  the  statute  that 
gives  it,  limited  to  one  year  after  the  death;*  and  the  amount 
of  damages  to  be  recovered  can  not  exceed  three  years'  income 
of  the  deceased,  and  can  in  no  case  exceed  three  thousand  dol- 
lars, although  the  three  years'  income  may  amount  to  more  than 
that  sum.'  By  a  subsequent  section  of  the  same  act,  the  right  of 
action  is  extended  to  cases  of  "  death  caused  by  the  wrongful  act, 
omission,  or  culpable  negligence  of  any  officer  or  agent  of  any 
chartered  company,  or  private  association  of  persons";  and  the 
statute  makes  such  company  or  association  liable  in  damages 
therefor,  and  gives  a  right  of  action  against  such  company  or 
association  to  the  same  parties,  to  wit,  the  personal  represent- 
atives of  the  deceased,  as  is  provided  for  in  said  section  2297'' — 
the  result  of  which,  in  legal  eflfect,  is  merely  to  extend  to  incor- 
porated companies  and  private  associations  the  sanie  liability  as 
is  imposed  upon  natural  persons  by  the  original  act.  The  recov- 
ery in  all  such  cases  is  limited  in  amount,  as  above  stated,  to  the 

■  Selma,  Rome  &  Dalton  E.  E.  Co.  Ala.,  Sec.  2297. 

41.  Laoey,  49  Geo.  106;  Code  of  Geo.,  *  Selma,  Eome  &  Dalton  R.  R.  Co. 

Sec.  9.  V.  Lacey,  49  Geo.  106;  Revised  Code  of 

'  Selma,  Rome  &  Dalton  E.  E.  Co.  Ala.,  Sec.  2298. 

V.  Lacey,  49  Geo.  106;  Revised  Code  of  *  Selma,  Rome  &  Dalton  R.  R.  Co. 

Ala.,  Sec.  2297.  «■  Lacey,  49  Geo.  106;  Revised  Code  of 

'Selma,  Rome  &  Dalton  R.  R.  Co.  Ala.,  Sec.  2300. 
«.  Lacey,  49  Geo.  106;  Revised  Code  of 
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value  of  three  years'  income  of  the  deceased,  and  can  in  no  ease 
amount  to  more  than  three  thousand  dollars;  and  the  limitation 
of  time  in  which  to  bring  the  action  is  equally  applicable  to 
actions  against  chartered  companies  and  private  associations.' 

In  such  actions,  the  amount  recovered  goes  to  the  widow  of 
the  deceased,  if  there  be  one;  if  no  widow,  then  to  the  child  or 
children;  if  there  be  no  child,  then  it  is  to  be  distributed  amongst 
the  next  of  kin  of  the  deceased,  as  personal  property  is  by  law 
distributed.^  But  the  action  can  not  be  maintained  in  their  own 
name,  as  such,  by  either  of  those  to  whom  the  fund  is,  as  above 
stated,  to  be  distributed  or  to  go  to;  but  can  be  brought  only  by 
the  personal  representative  of  the  deceased' — that  is,  by  the  ex- 
ecutor or  administrator. 

But  this  latter  ruling  in  Georgia  is  clearly  against  the  weight 
of  authority,  if  indeed  it  does  not  stand  alone.  The  law  of  the 
state  where  an  injury  is  received,  is  the  rule  of  right  and  liability 
between  the  parties  to  actions  growing  out  of  the  occurrence.* 
If  the  injury  be  inflicted  in  one  state,  and  the  action  therefor  be 
brought  in  another  and  different  state,  then  on  the  trial  thereof, 
aijd  in  the  absence  of  proper  proof  as  to  what  the  law  of  the 
state  was  where  and  when  the  injury  occurred,  the  presumption 
of  law  is  that  the  common  law  there  prevailed  in  reference  to 
the  occurrence.^  In  such  cases,  actions  based  upon  the  common 
law  are  transitory  actions,  and  may  be  maintained  elsewhere,  by 
the  party  injured,  if  prosecuted  in  person,  than  in  the  state 

'  Selma,  Rome  &  Dalton  R.  E.  Co.  other  state.     In  such  case,  the  plaint- 

V.  Lacey,  49  Geo.  106.  iff  should   allege  that  the  right  oif 

2  Selma,  Rome  &  Dalton  R.  R.  Co.  action  accrued  in  the  foreign  state,  and 

■V.  Lacey,  49  Geo.  106.  that,  under  its  laws,  he  is  entitled  to 

'  Selma,  Rome  &  Dalton  R.  R.  Co.  recover  in  their  courts,  and  aver  the 

V.  Lacey,  49  Geo.  106.  statute:  Hobbs  v.  Memphis  &  Charles- 

*  Nashville  &  Chat.  R.  R.  Co.  v.  ton  R.  R.  Co. ,  9  Heisk.  873,  19  Am. 

Eakin,   admr.,   et  al.,   6  Cold.   682;  Ry.  Rep.  381;  N.  &  C.  R.  R.  Co.  v. 

Holland  v.  Pack,  Peck's  (Tenn.)  Reps.  Sprayberry,  supra.    Under  the  Code, 

151;  Nashville  &  Chattanooga  R.  R.  judicial  notice  is  taken  of  all  foreign 

Co.  u.  Sprayberry,  9  Heisk.  852,  20  laws:  Hobbs  v.  M.  &  C.  R.  R.  Co.,sm- 

Am.  Ry.  Rep.  55.  pra.    It  is  not  necessary  to  allege  the 

'  Nashville  &  Chat  R.  R.  Co.  v.  accident  occurred  in  the  state  where 

Eakin,  admr.,  et  al.,  6  Cold.  582,  588;  suitis  brought;  if  the  accident  occurred 

Holland    v.    Pack,     Peck's    (Tenn.)  in  another  state,  it  may  be  shown  in 

Reps.  151.    In   Tennessee,  an  action  defense:    Ibid. 
may  be  brought  on  the  statute  of  an- 
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where  the  injury  occurred.'  But  in  case  of  his  death,  it  can  not 
be  maintained,  as  merely  for  the  death,  in  a  different  state,  by 
his  administrator,  either  at  common  law  or  under  statutory  right; 
for  at  common  law  no  action  lies  for  the  death  of  a  person,  and 
tiierefore  none  can  survive  or  inure  to  the  administrator,  and  a 
statute  of  either  state,  giving  an  action,  being  in  force  only  in 
such  state,  can  not  be  administered  in  such  action  both  as  to  the 
right  and  as  to  the  remedy.^  That  is  to  say,  the  court  of  the  state 
where  the  action  is  brought  can  not  enforce  the  right  of  action 
by  virtue  of  a  statute  of  the  state  where  the  injury  occurs,  giving 
a  right  of  action  for  the  death  of  a  person;  and  the  statute,  if  there 
be  one,  of  the  state  where  suit  is  brought,  conferring  such  right  of 
action,  can  only  apply  to  causes  of  action  arising,  or  injuries  in- 
curred, within  the  jurisdiction  of  such  latter  state.  So  that  the 
law  giving  the  right  of  action  is  not  in  force  in  the  state 
wherein  the  action  is  brought,  and  the  law  of  the  state  where  the 
action  is  brought,  though  it  may  confer  a  right  of  action  other 
than  as  at  common  law,  can  not  govern  the  case  before  the  court, 
which  is  predicated  on  an  injury  received  in  a  different  state,  and 
where  the  law  of  the  fe-ial  tribunal  or  forum  is  not  in  force.' 
If,  however,  the  action  be  upon  an  alleged  statutory  riglit, 
and  it  be  made  to  appear  that  the  statutes  of  each  state  in  that 
respect  are  alike,  then  the  court,  in  the  case  above  cit^d  from  6 
Coldwell,  decline  to  decide  whether  the  action  would  or  would 
not  lie  in  a  different  state.* 

From  all  which  it  results,  that  so  far  as  these  Tennessee 
adjudications  go,  it  is  settled  in  that  state,  that  an  action 
therein  by  an  administrator,  for  the  use  and  benefit  of  the  widow 
and  children,  predicated  on  an  injury  resulting  in  the  death  of  a 
decedent,  and  incurred  in  a  different  state,  can  not  be  maintained ; 
and  that  to  such  action  a  plea  in  bar  that  the  injury  occurred  in 

'Nashville  &  Chat.  E.  R.  Co.  v.         *  Nashville  &  Chat.  R.  R.  Co.  v. 

Eakin,    supra;    Holland    v.    Pack,  Eakin,  admr.,  et  al.,  6  Cold.  582,  587, 

supra.  588.    But  it  is  held  that  it  will  lie  by 

2  Nashville  &  Chat.   E.  R.  Co.  v.  other  authorities:  Stallknecht*.  Penn. 

Eakin,    supra;     Holland    ».    Pack,  R.  E.  Co.,  13  Hun,  451;  Leonard  v. 

supra.  Columbia  Steam  Nav.  Co.,  84  N.  T. 

'Nashville  &  Chat.    R.   R.    Co.  v.  48;  S.  C.  1  Am.  &  Eng.  E.  E.  Cas. 

Eakin,   admr.,   et  al.,   6  Cold.   582;  314;  Western  &  Atlantic  E.  E.  Co. 

Holland   v.    Pack,    Peck's    (Tenn.)  ».  Strong,  52  Ga.  461. 
Eeps.  151. 
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a  different  state,  is  good,  and  will  defeat  the  action,  if  sustained 
by  proof.' 

4.  Indictment  for,  under  the  statute,  to  recover  penalty. — In 
some  of  the  states  an  indictment  lies,  bj  statute,  for  a  limited 
penalty,  for  wrongfully  causing  the  death  of  a  person.'' 

In  Massachusetts,  by  statute  of  184-0,  ch.  80,  it  is  provided 
that  if  the  liie  of  a  passenger  shall  be  lost  by  the  negligence  of 
the  proprietors  of  a  railroad,  steamboat,  etc.,  or  of  their  servants 
or  agents,  such  proprietors  shall  be  liable  to  a  penalty  not  exceed- 
ing five  thousand  dollars,  nor  less  than  five  hundred  dollars,  to 
be  recovered  by  indictment,  to  the  use  of  the  executor  or  admin- 
istrator of  the  deceased  person,  for  the  benefit  of  his  widow  and 
heirs.'  In  an  indictment  under  the  Massachusetts  statute,  it 
must  be  averred  and  proved  that  the  deceased  was  a  passenger, 
and  that  his  death  was  occasioned  by  the  negligence  of  the  rail- 
road company  (if  the  death'  occurred  on  a  railroad),  its  servants 
or  agents;*  and  an  aj;reement  in  the  sale  of  the  ticket,  or  condition 
thereto  annexed,  that  the  company  shall  be  exempt  from  liabil- 
ity for  personal  injury,  will  afibrd  no  defense  to  the  company,  as 
against  the  state  in  the  prosecution  of  an  indictment.^  The  par- 
ties are  incompetent  to  suspend  the  right  of  the  state  to  enforce 
its  laws,  by  a  contract  between  themselves. 

In  au'indictment  on  these  statutes,  the  existence  of  such  per- 
sons as  are  made  the  beneficiaries  of  the  recovery  must  be 
averred." 

On  the  trial  of  an  indictment  against  a  railroad  company  for 
negligently  causing  the  death  of  a  person,  it  is  holden  that  the 
same  rules  and  principles  of  law  are  to  govern,  in  the  trial,  that 
are  applicable  in  the  trial  of  a  civil  action  at  law  for  injuries  to 

'Nashville  &  Chat.  R.   R.  Co.  v.  Co.,  and  Skinner  ».  Housatonic  R.  R. 

Eakin,  admr.,  et  al.,  6  Cold.  582,  688;  Co.,  1  Cush.  475. 

Holland  1).  Pack,  Peck's  (Tenn.)  Reps.  *  Commonwealth    v.     Vermont    & 

151;  Cherry  v.  Slade's  admr.,  3  Mur-  Mass.  R.  R.  Co.,  108  Mass.  7. 

phey's  N.  Car.  Reps.  94.  s  Commonwealth    v.    Vermont    & 

'  Carey  and  wife  v.  Berkshire  R.  R.  Mass.  E.  R.  Co.,  108  Mass.  7. 

Co.,  and  Skinner  v.  Housatonic  R.  R.  *  Commonwealth  v.  Eastern  E.  E. 

Co.,  1  Cush.  475;  Commonwealth  ».  Co.,  5  Gray,  473;  Comm.  v.  Boston  & 

Boston  &  Worcester  R.  R.  Co.,   11  Albany  R.  R.  Co.,  121  Mass.  36;  State 

Cushmg,  512;  State  v.  Grand  Trunk  v.  Gilmore,  24  N.  H.  461;   State  ». 

R.  W.  Co.,  58Mame,  176.  Cons.  European  &  N.  Am.'  Ry.  Co., 

'  Carey  and  wife  v.  Berkshire  R.  R.  67  Me.  482. 
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the  person.'  It  is  provided  by  the  Kevised  Statutes  of  Maine, 
sec.  42,  chapter  51,  that  ",any  railroad  corporation,  by  whose 
negligence  or  carelessness,  or  by  that  of  its  servants  or  agents 
while  employed  in  its  business,  the  life  of  any  person,  in  the  ex- 
ercise of  due  care  and  diligence,  is  lost,  forteits  not  less  than 
five  hundred  nor  more  than  five  thousand  dollars,  to  be  re- 
covered by  indictment,  found  within  one  year,  wholly  to  the  use 
of  his  widow,  if  no  children;  and  to  the  children,  if  no  widow; 
if  both,  to  her  and  them  equally ;  if  neither,  to  his.  heirs."  ''  It 
is  also  held,  Kent,  Justice,  that  the  object  of  the  statute  is  to 
obviate  the  common  law  doctrine,  under  which  there  is  no  rem- 
edy in  a  civil  action  for  taking  human  life;  that  the  design  of 
the  statute  is  to  enable  the  heirs  or  family  of  the  deceased  to  re- 
cover for  their  own  use  damages,  within, a  limited  amount,  for  the 
loss  of  his  life;  and  that  therefore  the  same  principles  of  law  will 
govern  a  trial  on  such  indictment,  that  would  govern  if  trying;  a 
civil  suit  for  injury,  in  case  the  person  had  simply  lost  a  limb, 
or  suffered  other  injury,  and  surviving  the  same,  had  brought 
suit  in  his  own  name.  In  that  case  the  learned  judge  says: 
"  We  are  satisfied  that  in  all  this  class  of  cases,  where  the  stat- 
ute has  attempted  to  supply  the  supposed  defect  of  the  common 
law,  as  before  explained,  the  same  rules  of  evidence,  and  the 
same  principles  of  law  should  be  applied,  as  in  like  cases  when 
redress  is  sought  by  a  civil  action  for  damages." ' 

A  railroad  company  is  not  bound,  at  any  way  station  between 
the  points  from  which  and  to  which  a  passenger  is  going,  to  fur- 
nish egress  and  ingress  for  such  passenger  to  and  from  the  cars, 
and  more  especially  so  when  the  stoppage  is  upon  a  side  track, 
awaiting  the  passage  of  another  train.  When  a  train  stops  at  a 
station  to  discharge  and  receive  passengers  belonging  to  such 
station,  the  company  is  bound  to  extend  to  such  passengers  con- 
venient and  suitable  egress  and  ingress  to  and  from  the  cars,  and 
to  allow  a  reasonable  time  for  the  same.  The  other  passengers 
may  leave  the  cars  also,  unless  notified  not  to;  but  if  they  do, 
it  must  be  to  a  certain  extent,  as  to  the  usual  modes  of  egress 
and  ingress,  at  their  own  risk.  The  cars  are  the  place  of  safety.  ^ 
If,  however,  no  objection  be  made  or  notice  given  against  leav- 

1  State  V.  Grand  Trunk  R.  W.  Co.,      58  Maine,  176, 180;  S.  C.  4  Am.  R.  258, 
58  Maine,  176;  S.  C.  4  Am.  R.  258.  '  58  Maine,  176,  182. 

?  State  V.  Grand  Trunk  R.  W.  Co., 
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ing,  and  a  passenger  who  thus  ought  not  to  leave  does  leave,  he 
does  not  thereby  do  any  illegal  act,  but  he  for  the  time  surren- 
ders his  place,  and  assumes,  for  the  time  being,  the  direction  and 
responsibility  of  his  own  conduct  or  motions.  He  may  also  re- 
turn to  his  place  in  the  train  before  it  starts.  But  if  wliile  thus 
absent  he  be  killed,  by  negligence  or  otherwise,  he  is  killed  as 
an  ordinary  person,  and  not  as  a  passenger.' 

An  indictment  under  the  statute  of  Maine,  above  referred  to, 
must  not  only  aver  the  deatii  of  the  decedent,  and  the  negligence 
of  the  railroad  company  in  respect  to  it,  and  the  observance  of 
care  on  the  part  of  the  deceased,  but  must  also  aver  and  state 
that  the  deceased  left  a  widow  or  children,  or  both,  as  the  case 
may  be,  or,  in  the  absence  of  both,  then  such  other  heirs  as  for 
whose  benefit  the  action  will  lie  in  law;  and  must  set  out  their 
names.''  A  statement  that  "  their  names  are  to  the  jurors  un- 
known," is  not  sufficient  under  the  statute.'  Nor  is  it  enough 
to  aver  that  "there  is  now  living  a  widow  and  one  child";  for 
there  may  also  be  another  child,  or  other  children.  So  there 
may  have  been  other  children  living  at  the  death  of  the  deceased, 
and  who,  dying  since,  left  issue  entitled  to  their  share.  And  so, 
likewise,  it  is  insufficient  to  say,  he  "  then  and  there  having  a 
lawful  wife  and  child  alive."*  The  averments  should  keep  closely 
to  the  language  of  the  statute,  and  should  give  the  names  and 
relationship  to  the  deceased  of  the  persons  who  are  to  receive  the 
benefit  of  the  forfeiture;*  for  if  there  be  a  conviction,  the  judg- 
ment must  follow  the  indictment.     No  fine  or  judgment  can  be 

'  State  V.  Grand  Trunk  R.  W.  Co.,  Hamilton  &  Daytxjn    R.  R.  Co.  v. 

68  Maine,  176;  S.  C.  4  Am.  R.  258.  Chester,  57  Ind.  297.    But  see,  hold- 

'  State  V.  Grand  Trunk  R.  W.  Co.  ing  it  unnecessary  to  allege  the 
of  Canada,  60  Maine,  145;  Comm.  v.  observance  of  due  care  by  the  de- 
Boston  &  Worcester  R.  R.  Co.,  11  ceased:  State  ».  M.  &  L.  R.  R.  Co., 
Cash.  612;  Indianapolis,  Pittsburg  supra;  Bait.  &  Ohio  R.  R.  Co.  v. 
&  Cleveland  R.  R.  Co.  v.  Keely's  Whittington,  30  Gratt.  805. 
adm'r,  23  Ind.  133;  Jeffersonville,  'State  ».  Grand  Trunk  Ry.  Co.. of 
Mad.  &  Ind.  R.  R.  Co.  v.  Hendricks,  Canada,  60  Maine,  145. 
41  Ind.  48;  Chi.  &  Rock  Island  R.  R.  *  State  v.  Grand  Trunk  R.  W.  Co., 
Co.  V.  Morris,  26  111.  400;  State  v.  60  Maine,  145;  Comm.  v.  Eastern  R.  R. 
Manchester  &  L.  R.  R.  Co.,  62  N.  H.  Co.,  5  Gray,  474;  Comm.  v.  Messenger, 
528;  Louisville,  Cin.  &  L.  R.  R.  Co.  n.  4  Mass.  462. 

Case,  9  Bush,  728.    See,  also,  Clax-  "State  v.  Grand  Trunk  R.  W.  Co., 

ton    V.    Lexington    &   ftg  Sandy  R.  60  Maine,  145. 
E.  Co.,   13   Bush,   636;    Cincinnati, 
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imposed  in  favor  of  the  state,  but  the  same  must  be  rendered  in 
favor  of  the  persons  entitled  to  it:  and  if  they  be  not  named  in 
the  indictment,  and  found  to  be  snch  by  the  verdict,  in  legal  ef- 
fect, then  no  judgment  can  be  rendered.'  A  judgment  giving 
the  penalty  to  the  widow,  or  widow  and  children,  as  the  case 
may  be,  of  the  deceased,  would  be  too  indefinite  and  uncertain 
to  have  any  legal  effect,  without  the  introduction  of  testimony, 
so  that  an  issue  of  fact  might  still  be  involved.  There  must  be 
a  formal  averment  in  the  indictment,  setting  out  the  names  of 
the  beneficiaries,  and  their  relationship  to  the  deceased.^  In 
this  case  the  court  say,  Danfoeth,  Justice:  "  By  giving  the 
whole  of  the  penalty  to  individuals,  the  legislature  lias  made  the 
prosecution  as  much  a  private  matter  as  a  public  one.  If  those 
who  are  to  receive  the  penalty  make  no  claim  to  it,  none  can  be 
enforced.  If  they  do  claim  it,  it  is  quite  as  easy  for  them  to 
make  known  their  names  as  their  right.  In  public  prosecutions 
where  the  penalty  goes  to  the  state,  the  judgment  is  in  favor  of 
the  state;  where  it  goes  to  an  individual,  the  judgment  must  be 
in  favor  of  that  individual;  but  no  judgment  can  be  rendered  in 
favor  of  an  unknown  person."  ' 

Moreover,  to  become  the  foundation  of  an  indictment  under 
this  statute,  the  death  must  have  been  instantaneous,  and  the 
indictment  must  so  charge.*  If  the  injury  does  not  produce 
immediate  death,  a  right  of  action  therefor  accrnes  to  the  injured 
person,  if  produced  by  the  negligence  of  the  railroad  company, 
and  he  himself  be  observing  suitable  care  to  avoid  injury  at  the 
time;  and  in  case  of  his  subsequent  death,  such  right  of  action 
survives  (where  by  statute  there  is  such  survivor)  to  his  personal 
representatives.  In  such- a  case  an  indictment  will  not  lie;''  the 
remedy  then  is  by  action  in  favor  of  the  legal  representatives. 
In  the  case  cited  from  page  114  of  61  Maine  Reports,  the  court 
say,  "Walton,  Justice:  "the  evidence  shows  clearly  and  beyond 
a  reasonable  doubt,  that  Pullen,  the  person  injured,  did  not  die 

1  State  V.  Grand  Trunk  R.  W.  Co.,  *  State  v.  Grand  Trunk  R.  W.  Co., 
60  Maine,  145;  Howard  v.  Comm.,  13  61  Maine,  114;  State  v.  Maine  Cent. 
Mass.  221.  R.  R.  Co.,  60  Maine,  490. 

2  State  V.  Grand  Trunk  R.  W.  Co.,  ^  State  v.  Grand  Trunk  R.  W.  Co., 
60  Maine,  145.  61  Maine,  114;  State  v.  Maine  Cent. 

=  State  V.  Grand  Trunk  R.  W.  Co.,      R.  R.  Co.,  60  Maine,  490. 
60  Maine,  145,  153. 
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immediately.  He  not  only  survived  several  hours,  biit  during 
most  of  the  time  was  conscious,  and  able  to  converse  intelli- 
gently.  A  right  of  action,  therefore,  accrued  to  him,  which, 
iipon  his  subsequent  death,  descended  to  his  personal  representa- 
tives; provided  he  was  himself  in  the  exercise  of  due  care  at  the 
time  of  the  injury,  and  the  carelessness  of  the  railroad  company, 
or  its  servants,  was  the  sole  cause  of  it.  This  is  not,  tiierefore, 
a  case  where  an  indictment  can  be  maintained.  The  verdict  is 
not  only  against  evidence,  but  is  also  contrary  to  law;  and  the 
motion  to  set  it  aside  must  be  sustained." '  In  Massachusetts, 
however,  the  ruling  under  a  similar  statute  is  different  as  regards 
the  remedy  by  indictment.  It  is  held  in  that  state  that  the 
remedy  by  indictment  is  not  restricted  to  cases  where  the  death 
is  instantaneous,  but  applies  also  to  cases  where  the  death  is  not 
immediate  upon  the  infliction  of  the  injury;"  that  the  object  of 
the  statute  is  to  inflict  punishment,  as  well  as  to  secure  compen- 
sation to  the  family  of  the  deceased." 

The  statute  of  Maine  is  held,  by  the  Supreme  Judicial  Court 
of  that  state,  not  to  extend  to  the  benefit  of  employes.  In  that 
respect  see  the  language  and  the  reasoning  of  said  court,  by 
Walton,  Justice,  in  the  annexed  note.* 

*  State  V.  Grand  Trunk  Ey.  Co.,  61  the  langrnage  employed  is  more  gen- 
Maine,  114,  115.  eral.     But  there  is  nothing  to  lead  us 

^  Commonwealth  v.  Metropolitan  R.  to  believe  that  a  change  of  the  law 

R.  Co.,  107  Mass.  236.  was  intended.    Our  conclusion,  there- 

'  ttid.  fore,  is  that  the  existing  statute  is  not 

* "  Another   question    is,   whether  applicable  to    the   employes    of  the 

the  statute  under  consideration  is  ap-  road.     To  hold  otherwise,  would  en- 

plicable  to  a  case  where  the  person  danger  the  safety  of  travelers.    Their 

killed  was,  at  the  time,  an  employe  of  safety  requires  that  the   persons  in 

the  roaxJ.      "We  think  this  question  charge  of  a  train  of  cars  should  be  le- 

must  also  be  answered  in  the  negative,  garded  as  a  unit;  that  each  should  feel 

It  is  certain  that  the  Act  of  1855,  responsible,  not  only  for  his  own  con- 

wbich  is  the  basis  of  the  existing  law,  duct,  but  also  for  the  conduct  of  all 

did  not  apply  to  the  employes  of  the  the  others.    They  should  be  made  to 

corporation.     The  first  section  of  the  feel  that  it  is  their  duty,  not  only  to 

act  applied  only  t»  passengers.    The  be  watchful  of  themselves,  but  to  be 

second  section  of  the  act  applied  to  watchful  of  each  other.    And  this  end 

persons  other  than  passengers,    but  will  be  best  secured  by  making  them 

expressly  excluded  the  employes  of  the  the  insurers  of  their  own  safety.  Such 

road.     In  the  revised  statutes,  these  was  the  opinion  of  Chief  Justice  Shaw. 

several  provisions  are  crowded   into  He  says  that  where  several  persons 

one  section  of  only  seven  lines,  and  are  employed  in  the  conduct  of  one 
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5.      Measure  of  damages  for  injuries  resulting  in  death. — The 

pecuniary  loss  suffered  by  those  entitled  to  the  benefit  of  the  re- 
covery is  the  measure  of  danaages  in  actions  for  the  death  of  a  per- 
son; this  is  compensation.'  Nothing  is  to  be  allowed  for  pain 
or  suffering  of  the  deceased,  or  sympathy  or  injured  feelings  of 
relations.'  Pecuniary  loss  is  the  measure,  and  this  is  the  sum 
which  the  deceased  would  probably  have  realized  from  his  labor, 
profession  or  business,  during  his  life  (for  the  benefit  of  those 
entitled  to  the  proceeds  of  recovery),,  taking  into  consideration 
the  age,  health,  habits  of  life,  and  industry,  ability  and  manner 
of  life;  as  also  expenditures  of  living,  and  the  amount  of  his 
property."     In  estimating  the  damages  in  such  cases,  and  prob- 


common  enterprise  or  undertaKng, 
and  the  safety  of  each  depends  much 
on  the  care  and  skill  with  which  each 
of  the  others  performs  his  appropriate 
duty,  each  is  an  observer  of  the  conduct 
of  the  others,  and  ca  n  give  notice  of  any 
misconduct,  incapacity,  or  neghgence 
of  duty,  and  leave  the  service,  if  the 
common  employer  will  not  take  such 
precautions,  and  employ  such  agents  as 
the  safety  of  the  whole  party  requires; 
that,  by  these  means,  the  safety  of 
each  will  be  much  more  effectually  se- 
cured, than  could  be  done  by  a  resort 
to  the  common  employer  for  indemnity 
in  case  of  loss  by  the  negligence  of 
each  other.  Farwell  ».  Railroad,  4 
Met.  59."  State  v.  The  Maine  Central 
E.  R.  Co.,  60  Maine,  490,  493,  494. 

'  Burton  v.  Wilmington  &  Weldon 
R.  R.  Co.,  82  N.  Car.  504. 

2  But  see  Baltimore  &  Ohio  R.  R. 
Co.  V.  Wightman,  29  Gratt.  431,  17 
Am.  Ry.  Rep.  351,  in  which  this 
position  seems  to  be  doubted;  also 
Powlkes  V.  Nashville  &  Decatur  R.  R. 
Co.,  5  Baxt.  663.  In  Colorado  it  is 
held  that  if  the  statute  prescribe  no 
measure  of  damages,  that  ordinarily 
applicable  in  like  cases  at  common  law 
will  govern:  Kansas  Pacific  Ry.  Co. 
».  Miller,  2  Col.  442,  20  Am.  Ry.  Rep. 
245.  But  the  rule  of  the  text  is  fol- 
owed. 


'  Pennsylvania  R.  R.  Co.  v.  Zebe,  33 
Penn.  St.  318;  Pennsylvania  R.  R.  Co. 
V.  Vandever,  36  Penn.  St.  298;  Penn- 
sylvania R.  R.  Co.  V.  Henderson,  51 
Penn.  St.  315;  Pennsylvania  R.  R. 
Co.  V.  Butler,  57  Penn.  St.  H.35;  Mans- 
field Coal  &  C.  Co.  V.  McEnery,  91 
Penn.  St.  185;  S.  C.  37  Leg.  Int.  28; 
Coakley  v.  N.  Penn.  R.  R.  Co.,  6  Am. 
Law  Reg.  355;  Ohio  &  Miss.  R.  R.  Co. 
V.  Tindall,  13  Ind.  366;  Chicago  & 
Alton  R.  R.  Co.  v.  Shannon,  admr., 
43  111.  338;  111.  Cent.  R.  R.  Co.  •». 
Weldon,  52  111.  290;  111.  Cent.  R.  R. 
Co.  V.  Baches,  55  111.  879;  Chicago  & 
Alton  R.  R.  Co.  v.  Becker,  76  111.  25; 
Chicago,  Burlington  &  Quincy  R.  R. 
Co.  •;;.  Harwood,  80  111.  88;  Chicago  & 
N.  W.  R.  R.  Co.  V.  Moranda,  93  111. 
302;  Lake  Shore  &  Mich.  Southern 
Ry.  Co.  V.  Sunderland,  2  Bradw. 
(111.),  307;  Telfer  v.  Northern  R.  R. 
Co.,  1  Vroom  (N.  J.),  188;  Baltimore 
&  Ohio  R.  R.  Co.  V.  Wightman,  29 
Gratt.  431,  17  Am.  Ry.  Rep.  351; 
Bait.  &  Ohio  R.  R.  Co.  ».  Noell,  32 
Gratt.  894;  Kansas  Pacific  Ry.  Co.  v. 
Cutter,  19  Kans.  83,  17  Am.  Ry.  Rep. 
471;  Collins  v.  East  Tenn.,  Va.  &  Ga. 
R.  R.  Co.,  9  Heisk.  841,  20  Am.  Ry. 
Rep.  46;  Holmes  v.  Oregon  &  Cal.  Ry. 
Co.,  6  Sawyer,  262;  S.  C.  5  Fed.  Repr. 
528,  1  Am.  &  Eng.  R.  R.  Cas.  623; 
Little  Rock  &  Fort  Smith  Ry.  Co.  *. 
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able  lifetime  of  the  deceased,  well  recognized  and  accredited 
American  life  tables  may  be  properly  received  in  evidence  to  the 
jury,  in  connection  with  evidence  of  the  ordinary  state  of  dece- 
dent's health,  previous  to  and  at  the  time  of  receiving  the  injury.' 
In  an  action  by  a  father,  as  administrator,  under  the  statute  of 
New  York,^  to  recover  damages  for  the  death  of  his  minor  son, 
the  verdict  may  include  loss  of  service  during  minority;'  but 
such  recovery,  however,  will  be  a  bar  to  a  separate  action  by  the 
father  for  such  loss  of  service.*  In  the  latter  case  it  is  a  question 
for  the  jury,  where  the  son  is  over  twenty-one  years  of  age, 
whether  there  is  a  reasonable  expectation  of  pecuniary  advantage 
accruing  to  the  plaintiif,  and  which  is  destroyed  by  the  loss  of 
his  son.^  But  the  defendant  will  not  be  permitted  to  show  that 
plaintiff  has  received  insurance  on  the  life  of  deceased." 


Barker,  33  Ark.  350;  Burton  v.  W.  & 
W.  R.  R.  Co.,  supra;  K.  P.  Ry.  Co. 
V.  Miller,  supra;  Kansas  Pac.  Ry.  Co. 
V.  Lubdin,  3  Col.  94;  Denver,  S.  P.  & 
P.  Ry.  Co.  V.  Woodward,  4  Col.  1, 
162.  Additional  damages  to  these 
may  be  given  for  the  value  of  the 
services  of  deceased  in  his  attention  to, 
and  superintendence  and  care  of,  his 
family,  and  in  the  education  of  his 
children:  B.  &  0.  R.  R.  Co.  v. 
Wighttnan,  supra.  Punitive  damages 
are  given  by  the  Alabama  statute: 
Savannah  &  Memphis  R.  R.  Co.  v. 
Shearer,  58  Ala.  672, 20  Am.  Ry.  Rep. 
451. 

'  Alexander's  Executrix  v.  Bradley, 
3  Bush  (Ky.),  667;  O'Donnell  v.  O'Don- 
nell's  Execr.,  3  Bush  (Ky.),  216;  Lou- 
isville, Gin.  &  Lex.  R.  R.  Co.  v.  Ma- 
hony's  admx.,  7  Bush  (Ky.),  235;  Sau- 
ter  V.  N.  T.  Cent.  &  H.  R.  R.  R.  Co., 
66  N.  T.  50;  6  Hun,  446;  Walters  v. 
C,  R.  I.  &  P.  R.  R.  Co.,  36  la.  458; 
S.  C.  41  la.  71;  Bait.  &  Ohio  R.  R. 
Co.  V.  Noeil,  supra;  Kans.  Pac.  Ry. 
Co.  V.  Lundin,  supra;  Denver,  S.  P. 
&  P.  Ry.  Co.  V.  Woodward,  supra. 

'Chap.  450,  Laws  1847;  Chap.  256, 
Laws  1849. 

« McGovem  v.  New  York  Central  & 


Hudson  River  R.  R.  Co.,  67  N.  T.  417, 
15  Am.  Ry.  Rep.  119.  In  an  action  by 
a  father  in  his  natural  right,  such  dam- 
ages are,  of  course,  recoverable,  as  well 
as  the  expenses  of  the  sickness:  Ibid; 
Ewen  V.  C.  &  N.  W.  Ry.  Co.,  38  Wis. 
613;  Little  Rock  &  Fort  Smith  Ry. 
Co.  V.  Barker,  33  Ark.  350.  If  the 
child  is  of  tender  years,  and  unable  to 
render  any  service,  it  has  been  held 
that  no  pecuniary  damage  results  from 
its  death :  HoUeran  v.  Bagnell,  6  Law 
Rep.,  Irish,  333. 

*  McGovem  v.  N.  T.  Cent.  &  H.  R. 
R.  R.  Co.,  supra. 

^Penn.  R.  R.  Co.  v.  Zebe,  33  Penn. 
St.  318;  North  Penn.  R.  R.  Co.  ». 
Kirk,  90  Penn.  St.  15;  S.  C.  1  Am.  & 
Eng.  R.  R.  Cas.  45;  Rockford,  Rock 
Island  &  St.  Louis  R.  R.  Co.  v.  Delaney, 
82  111.  198.  See  Walters  v.  C,  R.  I. 
&  P.  Ry.  Co.,  41  la.  71;  Ball.  &  Ohio 
R.  R.  Co.  ».  Noell,  supra;  Houston  & 
Tex.  Cent.  R.  R.  Co.  v.  Nixon,  52  Tex. 
19. 

^N.  Penn.  R.  R.  Co.  v.  Kirk,  supra; 
Kellogg  V.  N.  Y.  Cent.  &  H.  R.  R.  R. 
Co.,  79  N.  Y.  72;  Bradbum  v.  Great 
Western  Ry.  Co.,  Law  Rep.,  10  Exeh. 
1;  or  that  they  have  thereby  become 
heirs:    Terry  v.  Jewett,  78  N.  Y.  338; 
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In  an  action  under  the  Iowa  statute,  instituted  by  the  admin- 
istrator, against  a  railroad  corporation  causing  the  death  of  his 
decedent,  an  infant,  the  measure  of  damages  is  the  loss  the  es- 
tate has  suffered  for  the  time  after  the  deceased,  if  living,  would 
arrive  at  the  age  of  twenty-one  years;'  before  that  time  the 
parents  are  entitled  to  the  service  and  earnings  of  the  child,  and 
the  loss,  if  any,  during  that  period,  is  their  loss,  and  not  that  of 
the  child's  estate.''  In  the  case  here  cited  from  36  Iowa,  the  Su- 
preme Court  of  that  state  say:  "  in  our  opinion,  the  administra- 
tor is  not  entitled  to  recover  for  damages  accruing '  prior  to  the 
time  at  which  the  child  would  have  attained  his  majority;  the 
father  or  mother,  under  Revision,  section  2792,  is  the  proper  party 
to  an  action  to  recover  such  damages." ' 

If  the  action  be  commenced  before  the  death  of  the  injured 
person,  and  in  his  own  name,  and  after  his  death  be  prosecuted 
by  the  administrator,  instead  of  his  bringing  a  new  action,  then 
the  measure  of  damages  is  not  compensation  for  pecuniary  loss, 
under  the  statute  giving  an  action  for  the  death  of  a  person; 
but  where,  as  in  Iowa,  the  right  of  action  for  torts  survives  the 
death  of  the  injured  person,  the  administrator  may,  in  such  ac- 
tion so  kept  alive  and  prosecuted  by  him,  recover  only  for  the 
amount  due  decedent  at  the  time  of  his  death,  of  which  a  fair 
compensation  for  bodily  pain  and  suffering  forms  a  part,  as  also 
medical  expenses  and  loss  of  time.  The  administrator,  in  such 
case,  occupies  the  same  position  in  that  respect  under  the  sur- 
vivorship as  the  deceased  himself  would  occupy,  if  living  at 
the  time  of  the  recovery.* 

By  the  common,  law,  the  injured  person  had  a  right  of  action 
against  the  company,  if  not  himself  to  blame,  during  his  life- 
time. In  that  action  he  also  had  a  right  to  recover,  not  only  for 
the  injury,  but  also  for  bodily  pain  and  suffering.     Under  the 

or  the  pecuniary  condition  of  the  bene-  °In  such  action  by  the  father,  evi- 

flciaries:    C.  &  N.  W.  R.  R.  Co.  v.  dence  is  admissible  of   the  father's 

Moranda,  stipra;  Same  v.  Howard,  6  occupation,  as  bearing  upon  the  prob- 

Bradw.  (111.),  569;  Cent.  R.  R.  Co.  v.  able  character  of  the  business  and  earn- 

Moore,  61  (la.  151.  ings  of  the  child:  Ibid,  and  S.  C,  41 

'Walters v.  Chicago,  R.  Isld.  &  Pa-  la.  71. 

cific  R.  R.  Co.,  36  Iowa,  458.  ^Muldowney  v.  111.  Cent.  Ry.  Co., 

=  36  Iowa,  462.    See  McGovem  v.  N.  36  Iowa,.  462, 
Y.  Cent.  &  H.  R.  R.  R.  Co.,  supra. 
74 
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statute  of  Iowa,  this  right  of  action  survived  to  his  administra- 
tor as  fully  as  it  ever  existed.  The  administrator  can  recover  for 
whatever  a  right  of  recovery  had  already  accrued  to  the  deceased; 
and  it  does  not  matter  that  an  action  is  given  for  the  death  by 
another  statute,  for  the  benefit  of  the  next  of  kin,  as  for  their  pe- 
cuniary loss.  The  latter,  to  our  mind,  will  be  no  bar  to  the  former 
Whether,  under  the  Iowa  statute,  a  recovery  may  be  had  for 
both,  is  not  to  our  knowledge  anywhere  decided;  but  if  there 
may  be,  it  should  be  in  separate  actions,  as  the  money  in  the 
one  case  becomes  assets,  and  in  the  other  goes  exclusively  to 
the  next  of  kin  named  in  the  statute,  so  the  two  may  not  be 
inseparably  commingled  in  one  recovery.' 

When,  in  an  action  for  personal  injury  resulting  in  death,  the 
case  is  such  as  may  sustain  a  verdict  for  punitive  damages,  then 
evidence  may  be  given  of  the  pecuniary  circumstances  of  the 
defendant,  as  also  of  the  ages  and  condition  of  those  of  the 
family  of  the  deceased  who  are  entitled  to  the  benefit  of  the  re- 
covery.^ But  punitive  damages  are  only  allowable  in  Kentucky 
where  the  injury  or  negligence  is  willful."  If  the  death  be  in- 
stantaneous, and  results  from  ordinary  negligence  only,  that  is, 
if  the  negligence  or  act  be  less  than  willful,  then  compensatory 
damages  only  may  be  given.' 

'  See  Hansford  v.  Payne,  11  Bush,  *  Louisville,  Cincinnati  &  Lexington 

380;  Conner  v.  Paul,  12  Bush,  144.  R.  R.   Co.   v.  Case's  admr.,  9  Bash, 

2  Louisville,  Cincinnati  &  Lexington  728.     It  is  otherwise  under  the  Alaba- 

R.   R.   Co.  V.  Mahony's    Admx.,    7  ma  statute:     Savannah  &  Memphis 

Bush,  235,  237.    But  see  contra,  Chi-  R.  R.  Co.  -.  Shearer,  58  Ala.  672,  20 

cago  &  N.  W.   By.  Co.   p.   Bayfield,  Am.  Ry.  Rep.  451;  South  &  N.  Ala. 

37  Mich.  205;  Conant  v.  Griffin,  48  111.  R.  R.  Co.   v.   Sullivan,   59  Ala.  272. 

410.  But  under  the  allegation  of  willful- 

'  Louisville,  Cincinnati  &  Lexington  ness,  a  lesser   degree  of   culpability 

R.  R.  Co.   V.  Case's  admr.,  9  Bush,  may  be  proven  and  recovered    for: 

728.    And  see  Kansas  Pacific  Ry.  Co.  L.,  C.  &  L.  R.  R.  Co.  n.  Case,  supra. 

V.  Miller,  2    Col.  442,   20  Am.  Ry.  It  is  error,  however,   to  instruct  the 

Rep.  245;   Same  v.  Lundin,  3  Col.  94;  jury  to  g^ive  damages  as  they  deem 

Holmes  v.  Oregon  &  Cal .  Ry.  Co.,  6  proper  compensation,    not  exceeding 

Sawyer,  262;  S.  C.  5  Fed.  Repr.  523,  1  the  amount  claimed  in  the  petition; 

Am.  &  Eng.  R.  R.  Cas.  623;  Matthews  the  jury  are  confined  to  mere  compen- 

V.  Warner,  29  Gratt.  570;  Bait.  &  Ohio  sation,  which  is  to  be  ascertained  fi:om 

R.  R.  Co.  V.  Noell,  32  Gratt.  394;  Gal-  the  value  of  the  decedent's  ability,  if 

veston,  H.  &  8.  A.  R.  R.  Co.  ».  Le  living,  to  accumulate  or  earn  money: 

Gierse,  51  Tex.  189;  Southern  Cotton  Ih. 
Press  &  M.  Co. ».  Bradley,  52  Tex.  587. 
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6.  A  claim  for  damages  for,  is  not  assets. — A  claim  for  dam- 
ages,  linder  the  statute,  for  the  death  of  a  person,  is  not  assets, 
within  the  ordinary  meaning  of  the  term,  as  used  in  reference 
to  the  granting  of  administration  upon,  and  the  settlement  of, 
decedent's  estates,  under  the  statute.'  Therefore,  where  the  death 
of  a  person  is  caused  and  occurs  within  the  state,  by  or  under 
such  circumstances  as  under  the  statute  gives  a  right  of  action 
to  his  administrator  or  legal  representative  therefor,  and  for  the 
benefit  of  the  next  of  kin  to  the  deceased,  or  some  of  them,  ad- 
ministration is  not  legally  gran  table  in  a  county  wherein  the 
death  has  not  occurred,  and  in  which  decedent  left  no  assets  to 
be  administered  on  at  the  time  of  his  death,  and  into  which 
none  have  come  since  his  decease;  there  is  a  want  of  jurisdiction.^ 
Administration  thus  granted  is  void,  and  the  court  issuing 
the  letters  is  competent  to  set  aside  and  cancel  the  same,  either 
on  its  own  motion,  or  on  application  of  any  one  else  interested 
or  appearing  so  to  do  as  amicus  ouriw?  The  interest  of  a  rail- 
road corporation  in  the  matter  in  controversy,  in  a  suit  brought 
by  an  administrator  against  it  for  damages,  under  the  statute, 
for  the  death  of  a  person,  is  such  an  interest  as  will  entitle  the 
company  to  prosecute  proceedir)gs  to  test  the  legality  and  valid- 
ity of  the  administrator's  appointment  and  letters  of  adminis- 
tration, and  to  cancel  and  set  the  same  aside;*  for  if  such  letters 
be  illegal  and  void,  for  want  of  jurisdiction,  a  settlement  of  the 
matter  involved  in  the  action  will  not  shield  the  company  from 
liability  for  the  same  subject-matter  to  the  real  or  legal  adminis- 
trator, if  one  be  appointed.^  And  qiicere,  if  the  validity  thereof 
can  be  tested  collaterally,  as  a  plea  or  defense  to  the  action.  The 
plea  of'ne  unques  administrator  would  be  sufficiently  met  by  the 
production  of  the  letters,  and  the  order  of  court  granting  them 
(if  indeed  the  latter  be  necessary);  and  the  adjudication  of  the 
probate  court,  involving    the  question  of  fact  as  to  assets  or 

'  Jeffersonville  R.  E.  Co.  v.  Swayne's  Swayne's  admr.,  26  Ind.  477. 

admr.,  26  Ind.  477,  483.    But  see,  un-  *The    Jeffersonville   R.  R.    Co.®. 

der   the    Oregon  statute.   Holmes  v.  Swayne's  admr.,  26  Ind.  477,  480. 

Oregon  &  Cal.  Ry.  Co.,  6  Sawyer,  262;  ^The    Jeffersonville    R.    R.   Co.-.). 

S.  C.  5  Fed.  Repr.  523,  1  Am.  &  Eng.  Swayne's   admr.,    26    Ind.  477,  481 ; 

R.  R.  Cas.  623.  Cutts  v.  Haskins,  9  Mass.   543;   Hol- 

2  The   Jeffersonville   E.    R.  C(J.  v.  yoke  v.  Haskins,  9  Pick.  259;  Wright 

Swayne's  admr,,  26  Ind.  477,  483.  o.  Beck,  10  Smedes  &  M.  277. 

"The   Jeffersonville   E.   R.   Co.  v. 
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residence,  might  not  be  overturned  except  on  appeal,  or  a  direct 
proceeding  instituted  for  that  purpose  before  the  same  court.  It 
could  not  be  set  aside  collaterally.* 

The  right  of  action  for  the  bodily  injury  of  the  deceased  dies 
with  him,  and  is  extinct,  ordinarily — that  is,  if  there  be  no  stat- 
ute causing  survivor  of  actions  for  torts;  and  the  right  given  by 
the  "  statute  is  founded  on  a  new  grievance,  namely,  causing  the 
death."  Though  recoverable  in  the  name  of  the  administrator, 
they  do  not  become  assets.  He  does  not,  as  holder  thereof,  rep- 
resent the  deceased  or  his  estate;  bqt  is  a  trustee  for  the  benefit 
of  the  widow  and  next  of  kin,  as  the  case  may  be,  who  are,  un- 
der the  statute,  the  recipients.  Tlie  reference  in  the  statute  to 
the  "  ability  of  the  deceased  "  to  have  maintained  an  action,  "  if 
death  had  not  ensued,"  is  (iescriptive  only  of  the  kind  and  degree 
of  wrong  with  which  the  defendant  must  be  chargeable  in  order 
to  subject  the  defendant  to  this  action,  and  to  enable  the  adminis- 
trator to  maintain  the  same."  The  meaning  clearly  is,  that  if  the 
wrong  act  be  such  as  the  deceased  could  have  maintained  an 
action  for,  in  case  he  had  lived,  then  if,  by  reason  of  such  wrong 
act,  death  ensue,  the  personal  representative  has  an  action — not 
for  the  wrong  act,  but  for  the  death. 

But,  in  some  of  the  states,  the  right  of  action  in  respect  to 
torts  is  made  to  survive,  as  well  for  personal  injuries  as  others; 
and  in  some,  if  not  all  thereof,  this  right  of  action  in  the  repre- 
sentative is  given  for  the  death.  In  the  one  case,  the  recovery 
would  vest  as  assets  in  the  estate,  for  in  that  respect  the  admin- 
istrator recovers  what  was  already  due  the  deceased  at  his  death ; 
the  personal  right  thereto  was  vested  in  him.  In  the  other,  the 
recovery  is  for  a  new  right,  created  by  tlie  law,  and  which  only 
begins  to  exist  cotemporaneously  with  the  death.  Quwre,  does 
the  latter  extinguish  or  supersede  the  former,  or  is  the  delinquent 
party  liable  to  both? 

7.  Pleadings  and  evidence,  in  actions  for  personal  injuries 
causing  death. — The  declaration  or  petition  of  the  plaintiif,  in 
actions  for  negligently  or  wrongfully  causing  the  death  of  a 
person,  should  not  only  set  forth  the  injury  and  death  of  the 
person,  and  the  manner  of  inflicting  the  same,  with  suitable  alle- 

'  Jeffersonville  R.  R.  Co.  v.  Swayne's         *  Jeffersonville  R.  R.  Co.  v.  Swayne's 
admr.,  26  Ind.  477;  Holmes  v.  Oregon      admr.,  26  Ind.  477,  485. 
&  Cal.  Ry.  Co.,  supra. 
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gations  of  wrong  or  negligence  of  the  defendant,  and  of  ordinary 
care  on  the  part  of  tlie  deceased,'  but  should  also  aver  and  state 
all  such  facts  and  circumstances  as  are  necessary  to  bring  the 
case  within  the  purview  and  terms  of  the  statute,  both  as  to  the 
liability  of  the  defendant,  and  as  to  the  right  of  the  plaintiff  to 
sue,  and  also  the  existence  of  such  persons  as  by  the  statute  are 
made  the  beneficiaries  of  the  recovery;  and,  as  recovery  must 
be  by  a  correspondence  of  the  allegations  and  the  proof,  it  tbl- 
lows  that  all  necessary  allegations  must  be  proven.  Tliese  prin- 
ciples will  be  sufficiently  illustrated  by  the  following  references." 

The  ruling  in  Kentucky  is,  th^t  in  actions  for  negligently 
causing  the  death  of  another,  it  is  not  enough  that  the  petition 
or  declaration  charges  the  detendant  with  negligently  causing 
tlie  death  of  the  deceased;'  but  it  must  state  how,  or  by  what 
means,  he  caused  it,  and  such  circumstances  as  in  law  render 
the  act  or  omission  negligent,  which  is  alleged  to  have  caused 
the  injury.*  It  is  sufficient,  however,  to  state  the  facts;  facts 
and  not  evidence,  are  to  be  pleaded.^ 

To  sustain  an  action  for  the  death  of  a  person,  under  the  stat- 
ute of  Illinois,  it  is  not  only  necessary  that  there  be  in  exist- 
ence such  persons  as  are  to  be  the  beneficiaries  thereof,  and  that 
their  existence  be  averred  in  the  declaration  or  petitioii,  as  we 
have  seen,  but  it  must  be  made  to  appear  that  the  cause  com- 
prises all  the  ingredients  which  are  necessary  to  a  recovery,  and 
that  the  same  be  alleged — that  is  to  say,  wrongful  act  of  defend- 
ant, or  neglect  or  fault  of  defendant,  causing  the  death  of  the 
deceased,  and  under  such  circumstances  as  would  have  given 

•But  see  Bait.  &  Ohio  R.  R.  Co.  ».  Comm.  v.  Fitchb'ai'g  R.  R.  Co.,  120 

Whittington,  30  Gratt.  805.  Mass.  872^  S.  C.  126  Mass.  472. 

^  Chicago  &  Rock  Island  R.  R.  Co.  '  Louisville,  Cincinnati  &  Lexington 

V.  Morris  et  als.,  admrs.,  26  111.  400;  R.  R.  Coj  v.  Case's  admr.,  9  Biish 

Chicago  &  Alton  R.  R.  Co.  w.  Shm-  (Ey.),     728;    Louisville    &    Portland 

non,  43  111.  346;  Quincy  Coal  Co.  v.  Canal  Co.  v.  Murphy,  9  Bush  (Ey.)* 

Hood,  admr.,  77  111.  68;  Vanderslice  v.  522. 

Newton,  4  N.  Y.  130;  Earhart  v.  N.  *  Louisville,  Cincinnati  &  Lexington 

Orleans  &  Carrollton  R.  R.  Co.,  17  R.   R.   Co.  v.  Case's  admr.,   supra; 

La.  An,  243;  Louisville,  Cin.  &  Lex.  Louisville  &   Portland  Canal  Co.   v. 

R.  R.   Co.  V.  Case's  admr.,.  9  Bush  Murphy,  9  Bush  (Ey.),  522. 

(Ey.),    728;    Louisville    &    Portland  ^  Louisville,  Cincinnati  &  Lexington 

Canal  Co.  v.  Murphy,  9  Bush  (Ey.),  R.  R.   Co.  v.  Case's   admr.,  supra; 

522;    Commonwealth    v.    Boston     &  Louisville  &  Portland  Canal  Co.   w 

Albany  R.  R.  Co.,  121  Mass.  36.    See  Murphy,  9  Bush  (Ey.),  522. 
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decedent  a  right  of  action  for  the  injury  if  his  death  had  not 
ensued.'  If  the  next  of  kin  are  collateral  kindred  of  the 
deceased,  and  have  not  been  receiving  from  him  pecuniary  aid, 
and  are  not  in  a  condition  to  require  it,  no  matter  then  how  near 
the  degree  of  collateral  relationship  is,  only  nominal  damages 
can  be  given,  because  there  is  no  pecuniary  injury  or  loss.'' 
And  it  is  not  only  necessary  to  specify  in  plaintiff's  petition 
who  the  persons  are,  and  their  relationship,  for  whose  interest 
the  administrator  prosecutes,  but  the  evidence,  to  avoid  surprise, 
will  be  confined  on  the  trial  to  such  relations  as  are  alleged,  and 
is  not  allowed  as  to  others,  even  though  others  there  be.' 

So,  likewise,  in  Illinois  and  some  others  of  tlie  states,  the 
declaration  or  petition,  as  the  practice  may  be,  in  a  civil  suit 
for  the  death  of  a  person,  prosecuted  under  the  statute,  must 
aver,  and  the  proof  must  show,  that  there  are  such  widow,  hus- 
band, children  or  heirs  as  are  contemplated  by  the  statute,  and 
who  are  to  be  the  beneficiaries  of  the  recovery,  if  any  be  had.* 
The  statute  of  Illinois  is  a  copy  of  that  of  New  York  of  1847, 
which  latter  is  a  copy  of  the  first  two  sections  of  the  9th  and 
10th  Yictoria,  Chapt.  93,  enacted  in  1846.  Under  both  of  these, 
it  is  held  that  the  measure  of  damages  is  not  the  loss  or  sufler- 
ing  of  the  deceased,  but  the  injury  resulting  to  his  family  from 
his  death;  and  that  the  manner  in  which  the  pecuniary  loss  to 

•Chicago  &  Rock  Isld.  R.  R.  Co.  ».  non,  43  111.  346;  Ills.  Cent.  R.  R. 
Morris,  26  111.  400;  Quincy  Coal  Co.  Co.  v.  Weldon,  52  111.  290;  Quincy 
V.  Hood,  admr.,  77  111.  68.  As  to  Coal  Co.  v.  Hood,  admr.,  77  111.  73; 
what  will  be  sufficient  evidence  of  Mclntyre  v.  N.  Y.  Cent.  R.  R.  Co., 
death,  the  question  of  identity  being  37  N.  Y.  287;  Mitchell  v.  N.  Y.  Cent, 
raised,  see  Kansas  Pacific  Ry.  Co.  v.  &  H.  R.  R.  R.  Co.,  2  Hun,  585. 
Miller,  2  Col.  442,  20  Am.  Ry.  Rep.  "Quincy  Coal  Co.  v.  Hood,  admr., 
245.  Declarations  of  the  decedent,  77  111.  68,  74,  75;  Vanderslice  v.  New- 
contained  in  letters,  are  competent  to  ton,  4  N.  Y.  (Comst.),  130. 
show  his  marriage,  and  also  docu-  *  Chicago  &  Rock  Island  R.  R.  Co. 
ments  purporting  to  be  transcripts  v.  Morris  and  others,  admrs.,  26  111. 
from  official  registers,  found  in  the  400,  403;  Comm.  v.  Boston  &  Albany 
baggage  of  deceased,  but  not  authen-  R.  R.  Co.,  ,121  Maes.  36;  Stater, 
ticated:  lUd.  As  to  what  will  be  Cons.  European  &  N.  Am.  Ry.  Co., 
sufficient  evidence  of  the  authenticity  67  Me.  482.  Cojitra,  Bait.  &  Ohio 
of  such  letters:  Ibid.  Where,  by  R.  R.  Co.  v.  Wightman,  29  Gratl. 
statute,  transcripts  of  letters  of  ad-  431;  S.  C.  17  Am.  Ry.  Rep.  351; 
mmistration  are  made  evidence,  the  Matthews  v.  Warner,  Id.  670;  Bait.  & 
originals  are  also  evidence:  Ibid.  Ohio  R.  R.  Co.  v.  Sherman,  30  Gratt. 

"  Chi.  &  Alton  R.  R.  Co.  v.  Shan-  602. 
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the  persons  for  whose  benefit  the  action  is  brought,  arises,  must 
be  alleged  and  shown — that  is,  the  existence  of  such  relations  as 
are  the  recipients  of  the  money  recovered  must  be  alleged  and 
proven.' 

In  actions  for  personal  injuries  causiTig  death,  in  Louisiana, 
brought  by  some  one  of  the  next  of  kin,  the  plaintiff  must  show 
the  suit  to  be  in  right  of  the  injury  to  the  deceased,  and  dam- 
ages resulting  to  the  deceased  therefrom.''  Alleged  injuries  or 
damages  resulting  to  the  plaintiff  are,  in  such  cases,  no  cause  of 
action.'  The  whole  right  of  action  and  of  recovery  by  next  of 
kin  are  in  right  of  the  deceased,  transmitted  to,  and  devolving 
on,  such  next  of  kin  by  survivorship,  under  the  civil  code.  The 
recovery  must  be  for  injuries  inflicted  on,  and  damages  result- 
ing therefrom  to,  the  deceased ;  atid  the  character  and  right  in 
which  the  next  of  kin  sue,  must  in  that  respect  appear  in  their 
petition.* 

Under  the  statute  of  Indiana,  although  it  is  necessary  to  aver 
the  existence  of  persons  who  are  by  statute  entitled  to  the  bene- 
fit of  the  recovery,  if  one  be  had,  yet  it  is  not  required  to  spe- 
cifically set  out  their  names.°  And  the  remedy  given  by  the 
statute  in  such  case  is  not  confined  to  local  residents  or  citizens 
of  the  state,  but  is  open  equally  to  residents  and  citizens  of  all 
the  states." 

In  an  action  against  a  railroad  company  for  the  death  of  a 
person,  caused,  as  alleged,  by  the  negligence  of  the  company  in 
the  management  of  its  train  at  a  public  road  crossing,  it  is  not 
competent  for  plaintiff  to  prove  to  the  jury  that  the  railroad  com- 
pany itself  had  made  the  road  at  some  long  anterior  time,  and 

'  Chicago  &  Rock  Island  R.  R.  Co.  543;  Read  v.  Great  Eastern  Ry.  Co., 

».  Morris  and  others,  admis.,  26  111.  L.  R.  3  Q.  B.  555. 

400,  403.  ^  Jeffersonville,  Madison  &  Indian- 

'  Earhart  v.  N.  Orleans  &  Carrollton  apolis  R.  R.  Co.  v-  Hendricks,  adipr., 

R.  R.  Co.,  17  La.  An.  243.  41  Ind.  48.     See  Comm.  v.  Boston  & 

» Earhart  B.  N.  Orleans  &  Carrollton  Worcester  R.  R.  Co.,  11  Cush.  512; 

R.  R.  Co.,  17  La.  An.  243.  and,  per  contra,  Bait.  &  Ohio  R.  R. 

*Earhart  «.  N.  Orleans  &  Carrollton  Co.  v.  Gettle,  3  W.  Va.  376. 
R.  R.  Co.,  17  La.  An.  243.     See,  also,  'Jeffersonville,  Madison  &  Indian- 
Proctor  V.  Hannibal  &  St.  Jos.  R.  R.  apolis  R.  R.  Co.  v.  Hendricks,  admr., 
Co.,  64  Mo.  112;  Powlkes  v.  Nashville  41  Ind.  48;   Hartford  &  New  Haven 
&  Decatur  R.  R.  Co.,  9  Heisk.  829;  R.  B.  Co.  v.  Andrews,  36  Conn.  213. 
Sherman  e.  Western  Stage  Co.,  24  la. 
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that  its  locality  at  the  crossing  is,  in  connection  with  the  forma- 
tion of  the  ground  there,  and  the  obstructions  of  standing  tim- 
ber, such  as  to  render  the  crossing  more  than  ordinarily  danger- 
ous. The  plaintiff  must  recover  allegata  et  probata,  and  there 
being  no  basis  laid  in  the  declaration  or  petition  for  such  evi- 
dence, it,  therefore,  could  not  be  admitted,  even  if  material' or 
legal;  but  owing  to  its  remoteness  as  alleged  negligence,  it  could 
not  be  admitted  in  proof,  even  if  ground  was  laid  therefor  in 
the  pleadings.  The  cause  of  action  must  be  proximate,  and  the 
proof  should  be  of  such  only.' 

In  fixing  damages,  well  recognized  and  generally  accredited 
life  tables  are  properly  receivable  in  evidence,  in  trials  for 
wrongfully  causing  the  death  of  a  person  ;*  as,  also,  evidence  of 
decedent's  age,  where  injured,  his  usual  health,  physical  abil- 
ity, profession,  and  capability  of  earning  and  accumulating 
money  and  property,  the  condition  and  circumstances  of  his 
family,  and  the  damage  suffered  by  them  in  the  loss  of  his  care, 
nurture  and  instruction.* 

It  is  not  competent  for  the  defendant  to  show  that  the  deceased 
held  policies  of  insurance  on  his  life,  for  the  benefit  of  his  wife 
and  children,  and  that  since  his  death  they  have  received  the 
insurance.*  But  warnings  of  an  engineer  to  a  conductor  (the 
deceased)  in  regard  to  his  imprudence  in  transactions  similar  to 
that  resulting  in  his  death,  are  admissible." 

8.  LimitaUon  of  action  for. — The  diversity  of  legislation  of 
the  several  states  is  such  that  no  general  rule  of  limitation  can 
be  stated  in  actions  for  the  negligent  or  wrongful  causing  of  a 
person's  death.     Such  diversity  exists,  not  only  as  to  the  length 

»Penn.   R.   B.   Co.   «.   Weber,   72  swpra. 
Penn.  St.  27.  =  Central  R.  R.  &  Banking  Co.  ». 

2  Georgia  B.  B.  &  Banking  Co.  «j.  Sears,  59  Ga.  436,  18  Am.  Ry.  Rep. 

Oaks,  52  Geo.  410;  Alexander's  ex'x  100.    The  power  of  the  court  granting 

V.  Bradley,  3  Bush  (Ky.),  667;  O'Don-  letters  of  administration  can  not  be 

nelljj.  O'Donnell'sexr.,  3Bush(Ky.),  questioned    collatei-ally :    Holmes    v. 

216;  Louisville,  Gin.  &  Lex.  R.  R.  Co.  Oregon  &  Cal.   Ry.  Co.,  6  Sawyer, 

V.    Mahony's  admx.,   7  Bush  (Ky.),  262;  S.  C.  5  Fed.  Repr.  523,  1  Am. 

23S.  &  Eng.  R.  R.  Cas.  623.    The  subse- 

'  Baltimore  &  Ohio  R.   R.   Co.  ■».  quent  granting  of  letters  by  another 

Wightman,  29  Gratt.  431,   17  Am.  court  of  the  same  state  is  null  and 

Ry.  Eep.  351.  void:  lUd. 

♦B.  &  0.  R.  R.  Co.  V.  "Wightman, 
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of  time  necessary  to  bar  the  action,  but  also  as  to  wlien  that 
time  begins  to  run.  In  some  of  the  states,  it  begins  to  run 
from  the  time  of  the  person's  death;  in  others,  from  the  time  of 
the  grant  of  administration  of  the  estate.  "Where  the  action  is 
given  to  the  next  of  kin,  or  to  some  of  them,  there  can  be  no 
objection  to  the  time  commencing  to  run  from  the  day  of  the 
death;  but  where  the  action  is  to  be  brought  by  the  personal 
representative,  as  exedutor  or  administrator,  it  is  the  more 
reasonable  to  commence  only  with  the  grant  of  letters  testa- 
m3ntary,  or  of  administration,  on  the  estate  of  the  deceased. 

In  Connecticut,  the  limitation  is  one  year,  and  is  held  to  com- 
mence running  only  from  the  time  ,of  appointing  an  executor 
or  administrator  of  the  decedent's  estate.'  In  Alabama,  the 
limitation  is  one  year,  and  the  time  runs  from  the  day  of  the 
death.^  In  Indiana,  the  limitation  is  two  years,  and  commences 
to  run  at  the  time  of  the  injured  person's  death.^  In  Massa- 
chusetts (remedy  by  indictment),  the  limitation  is  one  year  from 
the  date  of  the  injury.*  In  Iowa,  the  limitation  is  two  years, 
and  the  time  runs  from  the  date  of  the  injury.^ 

The  statute  of  Ohio  (S.  &  C.  1139,  1140)  gave  a  right  of 
action  for  an  injury  causing  death,  provided  it  should  be  com- 
menced within  two  years  after  the  death.  This  was  held  to  be 
a  condition,  and  not  a  mere  limitation;  and  the  section  contain- 
ing such  proviso  having  been  amended  and  repealed,  after  a 
right  of  action  had  accrued,  did  not  affect  the  condition  or 
extend  the  limitation.' 

'Andrews  r.  The  Hartford  &  New  513;  Hanna  «.  The  Jefferisonville  R. 

Haven  R.  R.  Co.,  34  Conn.  57.     So  in  R.   Co.,   32  Ind.  113;  Jeffersonville, 

Iowa:  Sherman  ».  Western  Stage  Co.,  Mad.  &  Ind.  R.  R.  Co.  ii.  Hendricks, 

24  la.  515.  41  Ind.  48. 

^Selma,  Rome  &  Dalton  R.  R.  Co.  *  Commonwealth  ».  Boston  &  Wor- 

V.  Lacey,  49  Geo.  106;  Revised  Code  cester  R.  R.  Co.,  11  Cush.  512.    See 

of  Ala.,  Sec.  227.     So  in  Tennessee:  Comm.  v.  East  Boston  Ferry  Co.,  13 

Fowlkes  V.  Nashville  &  Decatur  R.  R.  Allen,  589. 

Co.,  9  Heisk.  829;  S.  C.  5  Baxt,  663;  ^oode  of  1873,  Sec.  2526,  2529. 

and  in  Vermont:  Needham  ».  Grand  '  Pittsburg,  Cincinnati  &  St.  Louis 

Trunk  R.  R.Co.,  38  Vt.  294.  Ry.  Co.  v.  Hine,  25  Ohio  St.  629,  10 

3  Pittsburgh,  Port  Wayne  &  Chicago  Am.  Ry.  Rep.  157. 
Ry.  Co.  V.  Vining's  admr.,  27  Ind. 
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1.  Duty  of  company  in  selecting. — It  is  the  duty  of  the 
company  to  employ  competent,  trustworthy  and  sober  persons, 
and  none  other,  in  the  various  operations  of  conducting  its  busi- 
ness.' To  this  end,  it  is  not  only  bound  to  observe  due  care 
and  diligence  in  their  selection,  but  to  discharge  from  time  to 
time,  with  promptness,  such  as,  having  been  selected  and  em- 
ployed, shall  in  any  one  of  these  respects  prove  unfit  or  faithless, 
if  such  unfitness  or  faithlessness  be  brought  to  its  knowledge, 
or  there  be  such  circumstances  as  in  law  will  charge  it  with 


'  Sullivan  v.  The  Phila.  &  Beading 
R.  R.  Co.,  30  Penn.  St.  (6  Casey),  234; 
Pennsylvania  R.  R.  Co.  i>.  Books,  57 
Penn.  St.  339,  343;  Beale  v.  Railway 
Co.,  1  Dillon's  C.  C.  R.  568:  Chi.  & 
Great  Eastern  Ry.  Co.  v.  Harney,  28 
Ind.  28;  Gilman  ».  Eastern  R.  R.  Co., 
10  Allen,  233;  Gilman  v.  Eastern  R. 
R.  Co.,  13  Allen,  433;  lU.  Cent.  R.  R. 
Co.  V.  Cox,  21  111.  25;  Marquette  & 
Ontonagon  R.  R.  Co.  v.  Taft,  28 
Mich.  (6  Post),  289;  Mich.  Cent.  R. 
R.  Co.  V.  Dolan,  32  Mich.  510;  Quincy 


Mining  Co.  v.  Kitts,  42  Mich.  34,  9 
Repr.  86;  Flinn  v.  Phila.,  Wilm.  & 
Bait.  R.  R.  Co.,  1  Houston  (Del.), 
469;  Laning  v.  The  New  York  Cent. 
R.  R.  Co.,  49  N.  Y.  (4  Sickels),  521; 
Baulec  v.  New  York  &  Harlem  K. 
R.  Co.,  59  N.  Y.  356,  7  Am.  By. 
Rep.  114;  Booth  v.  Boston  &  Albany 
R.  R.  Co.,  67  N.  Y.  593;  S.  C.  73  N. 
Y.  38;  Beseli).  N.  Y.  Cent.  &  Hudson 
River  R.  R.  Co.,  70  N.  Y.  171,  9  Hun, 
457;  Kansas  Pac.  By.  Co.  v.  Salmon, 
11   Kans.   83;   S.   C.   14  Kans.  512: 
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knowledge;  and  if  it  does  not,  the  law  charges  it  with  negligence." 
A  disregard  or  neglect  of  any  of  these  duties  on  the  part  of  the 
company  renders  it  liable  for  injuries  resulting  from  accidents 
occasioned  by,  or  growing  out  of,  the  unfitness,  incompetency, 
faithlessness  or  incapacity  of  its  employes.'' 

And  even  if  due  care  and  diligence  be  used  in  their  selection  in 
the  first  place,  so  as  to  exempt  the  company  so  far  as  regards 
the  manner  of  their  selection,  yet  if  proving  thereafter  to  be 
exceptionable,  and  the  company,  having  knowledge  thereof, 
retain  them,  it  will  in  like  manner  be  liable  for  injuries  so> 
resulting  as  aforesaid  from  their  deficiency  or  unfitness  in  their 
respective  places;'  subject,  however,  to  all  qualifying  circum- 
stances, if  any,  in  regard  to  contributory  negligence  of  the 
injured  party,  and  in  regard  to  a  continuance  in  the  service  with 
knowledge  of  these  exceptionable  qualities  of  the   co-servant. 


Mobile  &  M.  Ry.  Co.  v.  Smith,  59 
Ala.  245;  Tyson  v.  S.  &  N.  Ala.  R; 
R.  Co.,  61  Ala.  554;  Bassett  v.  Nor- 
wich &  W.  R.  R.  Co.,  19  Law  Repr. 
551  (Superior  Ct.  Conn.);  Blake  o. 
Maine  Cent.  R.  R.  Co.,  70  Me.  60; 
Jordan  v.  Wells,  3  Woods,  527;  Potts 
v:  Port  Carlisle  D.  &  Ry.  Co.,  2  Law 
Repr.  (N.  S.),  283.  It  is  gyoss  negli- 
gence in  a  railroad  company  to  receive 
an  infant  into  their  employ,  unless  he 
understand  fully  the  hazard  and  dan- 
ger of  the  business,  and  be  instructed 
how  to  avoid  it:  St.  Louis  &  South 
Eastern  Ry.  Co.  v.  Valirius,  56  Ind. 
511,  18  Am.  Ry.  Rep.  116. 

'  Sullivan  V.  The  Phila.  &  Reading 
R.  R.  Co.,  30  Penn.  St.  (6  Casey), 
284;  Chi.  &  Great  Eastern  Ry.  Co.  v. 
Hamey,  28^Ind.  28;  Gilman  v.  East- 
em  R..  R.  Co.,  10  Allen,  288;  Gilman 
V.  Eastern  R.  R.  Co.,  13  Allen,  433; 
Laning  v.  New  York  Cent.  R.  R.  Co., 
49  N.  Y.  521;  Baulec  u.  N.  Y.  & 
Harlem  R.  R.  Co.,  supra;  Marquette 
&  Ontonagon  R.  R.  Co.  v.  Taft,  28 
Mich.  (6  Post),  289. 

'  Beale  v.  Railway  Co.,  1  Dillon's  C. 
C.  R.  568;  Sullivan  v.  The  Phila:  & 
Reading  R.  R.  Co.,  30  Penn.  St.  (6  Ca- 


sey), 234;  Penn.  R.  R.  Co.  v.  Books,  57 
Penn.  St.  339,  343;  Huntingdon  & 
Broadtop  Mt.  R.  R.  &  Coal  Co.  v.  Deck- 
er, 82  Penn.  St.  119,  15  Am.  Ry.  Rep. 
425;  Baulec  v.  N.  Y.  &  Harlem  R.  R. 
Co.,  supra;  Hardy  v.  Carolina  Cen- 
tral Ry.  Co.,  76  N.  Car.  5,  14  Am,  Ry. 
Rep.  309. 

"  Baulec  v.  N.  Y.  &  Harlem  R.  R. 
Co.,  supra.  But  a  single  instance  of 
negligence  on  the  part  of  an  en;ploye 
will  not  prove  him  unworthy:  Ibid; 
•Mich.  Cent.  R.  R.  Co.  v.  Dolan,  32 
Mich.  510.  And  a  master  may  pre- 
sume that  an  employe  whose  character 
was  good  when  employed,  continues  to 
be  good:  Chapman  v.  Erie  Ry.  Co.,  55 
N.  Y.  579,  7  Am.  Ry.  Rep.  357;  Cran- 
dall  V.  Mcllrath,  24  Minn.  127.  But 
if  he  be  noticed  to  the  contrary,  it  is 
his  duty  to  inquire  into  it:  Chapman 
V.  Erie  Ry.  Co.  Without  such  notice, 
he  will  not  be  liable  for  injuries 
received  by  a  co-servant:  Ibid.  But 
see,  contra,  Chicago,  Rock  Island  & 
Pacific  R.  R.  Co.  v.  Doyle,  18  Kans. 
58,  15  Am.  Ry.  Rep.  187,  where  it  is 
said  that  if  the  employe  is  grossly  and 
notoriously  unfit,  notice  will  be  pre- 
sumed.   And  evidence  is  proper  that 
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whose  negligence  causes  tlie  injury,'  or  of  a  failure,  if  informed 
thereof,  to  report  the  same  to  the  company.^  But  if  the  co- 
servant  or  co-employe  by  reason  of  whose,  negligence,  inca- 
pacity or  unfitness  for  the  service  the  accident  has  occurred, 
shall  have  been  employed  by  the  company  with  a  knowledge 
of  his  unfitness,  or  carelessly  employed,  without  proper  care  on 
the  part  of  the  company  to  ascertain  and  inform  itself  in  regard 
thereto,  then  the  company  will  be  liable.'  And  of  the  evidence 
in  that  respect  to  establish  the  facts  of  the  case,  the  one  way  or 
the  other,  the  jury  are  the  judges;*  and  the  burden  of  proof  is 
upon  the  plaintiff/ 
There  is  an  implied  warranty  or  undertaking  of  railroad  cor- 


a  division  superintendent,  who  had 
power  to  discharge  employes,  had 
heard  that  the  servant  had  "been  off 
on  a  spree — drinking,"  and  had  rep- 
rimanded him:  Chapman  v.  Brie  Ry. 
Co.,  supra.    And  see  Huntingdon  & 

B.  Mt.  R.  R.  &  Coal  Co.  v.  Decker, 
supra;  Couch  v.  Watson  Coal  Co.,  46 
la.  17;  Lee  v.  Detroit  Bridge  &  Iron 
Works,  62  Mo.  565.  Proof  of  a  sub- 
sequent discharge  is  not  admissible: 
Couch  V.  W.  Coal  Co.,  supra. 

'Mad  River  &  Lake  Erie  R.  R.  Co. 
v.  Barber,  6  Ohio  St.  541 ;  Gibson  v. 
Erie  Ry.  Co.,  63  N.  Y.  449;  S.  C.  5 
Hun,  31;  Mehan  v.  Syracuse,  B.  &  N. 
Y.  R.  R.  Co.,  78  N.  Y.  585;  DeForest 
V.  Jewett,  19  Hun,  509;  DeGraff  ».  N. 
Y.  Cent.  &  H.  R.  R.  R.  Co.,  3  Thomp. 
&  C.  255;  Harper  v.  Indianapolis  & 
St.  Louis  R.  R.  Co.,  44  Mo.  488;  Ladd 
V.  New  Bedford  R.  R.  Co.,  119  Mass. 
412;  Kelley  v.  Silver  Spring  B.  &  D. 
Co.,  12  R.  I.  112;  Mansfield  Coal  &  C. 
Co.  V.  McEnery,  91  Penn.  St.  185;  S. 

C.  37  Leg.  Int.  28;  Chi.  &  Alton  R.  R. 
Co.  V.  Rush,  84  111.  570;  Same  v.  Mun- 
roe,  85  HI.  25;  Penn.  Co.  v.  Lynch,  90 
111.  833. 

2  Chicago  &  Alton  R.  R.  Co.  v. 
Rush,  84  111.  570;  Frazier  v.  Penn.  R. 
R.  Co.,  38  Penn.  St.  104;  Davis  v. 
Detroit  &  M.  R.  R.  Co.,  20  Mich.  105. 


'McDermott  v.  Pacific  R.  R.  Co.,  30 
Mo.  115;  Rohback  v.  Pacific  R.  R.  Co., 
48  Mo.  187;  Gibson  v.  Pacific  R.  B. 
Co.,  46  Mo.  163;  Harper,  by  his  next 
friend,  v.  Indianapolis  &  St.  Louis  R. 
R.  Co.,  47  Mo.  567;  Wright  v.  N. 
York  Cent.  R.  R.  Co.,  25  N.  Y.  565; 
Baulec  ».  N.  Y.  &  Harlem  R.  R.  Co., 
supra;  Snow  v.  Housatonic  R.  R.  Co., 
8  Allen,  444,  445;  Gilman  v.  Eastern 
R.  R.  Co.,  10  Allen.  238. 

*  But  the  question  of  negligence  by 
the  servant  will  not  be  submitted  to 
the  jury  where  the  evidence  is  equally 
divided,  or  fails  to  sustain  the  charge: 
Baulec  v.  N.  Y.  &  Harlem  R.  R.  Co., 
supra.  In  such  case  the  appellate 
court  will  not  disturb  the  verdict  sole- 
ly on  the  question  of  preponderance 
of  evidence:  Union  Pacific  Ry.  Co.  u. 
Young,  19  Kans.  488,  19  Am.  By. 
Rep.  52. 

s  Wright  V.  N.  Y.  Cent.  R.  R.  Co., 
25  N.  Y.  562;  S.  C.  28  Barb.  80;  Da- 
vis ».  Detroit  &  Milw.  R.  R.  Co.,  20 
Mich.  105;  Columbus,  Chicago  &  Ind. 
Cent.  Ry.  Co.  v.  Troesch,  57  111.  155; 
S.  C.  68  111.  545;  Murphy  v.  St.  Louis 
&  Iron  Mountain  R.  R.  Co.,  71  Mo. 
202;  S.  C.  10  Cent.  L.  J.  877;  AUen  v. 
New  Gas  Co.,  Law  Rep.  1  Exch.  Div. 
251. 
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poratioTis,  in  favor  of  those  doing  business  on,  or  passing  over, 
their  lines,  that  their  employes  and  servants  in  charge  of  and 
concerned  in  running  of  trains,  are  competent  and  suitable  per- 
sons for  their  respective  stations;'  and  in  some  of  the  states 
this  extends  as  well  to  acts  of  maliciousness,  as  to  negligence,  . 
done  or  omitted  in  the  course  of,  or  while  exercising  the  powers 
and  performing  the  duties  confided  to  them,  if  the  act  be  done 
or  omitted  in  the  use  of  means  or  power  conferred  by  the  com- 
pany.' And  proof  of  a  collision  is  prima  facie  evidence  of  neg- 
ligence.' 

An  action  in  tort,  for  damages  occasioned  by  the  conduOltor  or 
other  servant  of  a  railroad  company,  committed  in  the  course 
of  his  business  employment,  may  join  as  defendants  both  the 
company  and  the  servant  committing  the  wrong  act.*  In  such 
action,  one  defendant  may  be  convicted,  and  the  other  discharged; 
and  such  a  finding  wUl  be  no  objection  to  the  verdict* 

Upon  principles  analogous  to  those  before  stated,  the  company 
is  bound  to  provide  a  suflScient  nilmber  of  employes  to  properly 
manage  its  trains  and  transact  its  business." 

A  strike  of  railroad  employes,  however  unjustly  or  without 
cause  in  the  management  of  the  company,  is  no  excuse  to  the 

'  Ne-w  Orleans,    Jackson   &    Great  sas  Pao.  By.  Co.  v.  Salmon,  11  Kans. 

Northern  R.  R.  Co.  v.  AUbritton,  38  83. 

Miss.  242.     But  not  so  in  the  case  of  *  Moore  v.  Fitchburg  R.  B.  Co.  and 

persons    employed    to    construct  the  another,  4  Gray,  465;  He wett  ».  Swift, 

road,  if  due  care  is  used  in  their  se-  3  Allen,  420;  Holmes  v.  Wakefield,  12 

lection:    Mansfield  Coal  &  C.  Co.  «.  Allen,  580;  Brokaw  v.  N.  J.  R.  R.  & 

McEnery,  91  Penn.  St.  185;  S..  C.  37  T.  Co.,  3  Vroom,  328.    And  when  so 

Leg.  Int.  28.  joined,  evidence  of  the  pecuniary  abil- 

2  New  Orleans,    Jackson   k   Great  ity  of  the  company,  in  aggravation  of 

Northern  E.  E.  Co.  v.  AUbritton,  38  damages,  is  improper:    Chicago  City 

Miss.  242;  Toledo,  Wabash  &  Western  Ry.  Co.  v.  Henry,  62  111.  142,  6  Am. 

Ey.  Co.  V.  Harmon,  47  111.  298;    Chi-  Ry.  Rep.  365. 

cago,  Burlington  &  Quincy  E.  R.  Co.  ^  Moore  «.  Fitchburg  E.,  R.  Co.  and 

».  Dickson,  63  111.  151,  7  Am.  Ey.  Rep.  another,  4  Gray,  465,  467. 

45.  *  Stoddard  v.  St.  Louis,  Kansas  City 

'New  Orleans,.  Jackson    &    Great  &    Northern    Ry.  Co.,  65    Mo.  514; 

Northern  E.  E.  Co.   «.  AUbritton,  38  Booth  v.  Boston  &  Albany  E.  E.  Co., 

Miss.  242.    But  see,  contra,  HI.  Cent.  67  N.  Y.  593;  S.  C.  73  N.  Y.  38;  Har- 

R.  R.  Co.  V.  Houck,  72  111.  285;  Tole-  vey  v.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co., 

do,  Wabash   &  Western  Ry.  Co.  v.  19  Hun,  556;  Mad  River  &  L.  E.  R. 

Moore,  77  111.  217;    Mobile  &  Ohio  R.  E.  Co.  v.  Barber,  suyra. 
R.  Co.  «.  Thomas,  42  Ala.  672;  Kan- 
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company  for  not  transporting  freight  in  a  reasonable  time, 
whereby  the  property  received  for  carriage  is  lost.  The  compa- 
ny can  not  defend  itself. from  loss  upon  the  ground  of  its  own 
servants'  wrong  acts.' 

The  negligence  of  the  company  in  not  providing  proper  serv- 
ants, must  be  alleged  in  the  declaration.'' 

2.  Right  of  company  to  disoliarge. — The  rule  of  the  English 
law  of  master  and  servant,  that  entitles  the  latter  to  a  month's 
notice,  or  else  to  a  month's  additional  pay,  if  turned  off  without 
proper  cause,  is  based  upon  usage,  and  has  never  obtained  a 
place  in  the  jurisprudence  of  these  states.  But  it  is  holden 
here,  that  when  the  hiring  is  for  a  given  time,  and  for  a  stipulated 
price,  as,  for  instance,  a  hiring  frona  month  to  month,  or  from 
year  to  year,  or  simply  for  a  month  or  a  year,  or  other  specified 
period,  that  if  the  employer  discharge  the  servant  or  employe 
before  the  time  specified,  he  will  be  liable  to  pay  the  servant's 
wages  for  the  full  term  of  his  engagement,  in  case  he  remain 
unemployed  during  such  term ;  the  recovery  to  be  had  at  the  end 
of  the  term.'  If,  however,  the  employe  obtain  other  employ- 
ment after  his  discharge,  and  during  any  part  of  the  unexpired 
term,  then  the  compensation  received  or  realized  therefrom  is 
to  be  deducted  from  the  amount  which  would  otlier\yise  be  due 
to  him  from  the  person  by  whom  he  was  thus  improperly  dis- 
charged.* And  this  principle  in  relation  to  the  discharge  of  an 
employe  or  servant  in  the  midst  of  his  term,  and  without  rea- 
sonable cause,  as  also  the  rule  of  modified  liability  in  case  of  his 
subsequent  employment,  above  given,  are  holden  to  apply  to 
railroad  companies  and  their  employes." 

So  it  may  be  shown,  in  diminution  of  the  amount  to  be  recov- 
ered, that  the  employe  thus  discharged  had  opportunity  for  em- 
ployment in  the  same  locality  or  vicinity,  and  in  like  kind  of 

'Blackstooku.  New  York  &  Erie  R.  Mason,  51;    Stewart  e.  Walker,    14 

R.  Co.,  20  N.  T.  (6  Smith),  48;  Weed  Penn.  St.  R.  293. 

V.  Panama  R.  R.  Co.,  17  N.  Y.  362.  'Stewart  v.  Walker,  14  Perni.  St.  R. 

'  Blake  v.  Maine  Cent.  R.  R.  Co.,  70  293;  Shannon  v.  Comstock,  21  Wend. 

Me.  60.  457;  Costigan  v.  The  Mohawk  &  Hud- 

'Hoyt  V.   Wildfire,   3  John.  518;  son  R.  R.  Co.,  2  Denio,  609. 

Ward  V.  Ames,  9  John.  138;  Costigan  *  Costigan  p.  The  Mohawk  &  Hud- 

V.  The  Mohawk  &  Hudson  R.  R.  Co.,  son  R.  R.  Co.,  2  Denio,  609. 
2  Denio,  609;  Emerson  v.  Rowland,  1 


EMPLOYES.  1183 

business,  during  a  portion  or  all  of  the  unexpired  term  from 
which  he  was  discharged." 

Some  of  the  cases  rest  the  liability  of  the  employer  for  such 
wrongful  discharge,  upon  the  principle  of  damages  for  breach 
of  contract,  and  regard  the  amoiint  agreed  upOn  as  wages  as  the 
measure  of  damages,  or  in  the  nature  of  stipulated  damages: 
subject,  however,  as  before  stated,  to  deduction  therefrom  of  any 
sum  realized  by  subsequent  employment,  or  opportunity  for 
proper  employmeut,  in  the  residue  of  the  term." 

The  case  of  Costigan  v.  The  Mohawk  and  Hudson  Eailroad 
Company  was  an  action  brought  by  Costigan  for  his  salary  as 
superintendent  of  said  railroad.  He  was  employed  to  superin- 
tend the  same  for  a  term  of  one  year  from  the  first  of  May,  at 
a  fixed  salary,  and  was  discharged  by  the  company,  without 
cause,  on  the  first  day  of  the  following  July.  Thereupon  he 
gave  notice  to  the  company  of  his  readiness  to  perform  his  con- 
tract, and  that  he  should  claim  his  salary,  for  the  entire  year. 
The  same  not  "being  paid,  he  brought  suit,  and  the  court  held  that 
he  was  entitled  to  recover  as  for  the  whole  year,  in  the  absence 
of  evidence  of  his  having  any  subsequent  employment  during 
any  portion  of  that  time,  or  of  opportunity  thereof. 

3.  Liability  for  their  conduct  at  common  law. — Where  differ- 
ent persons  are  employed  by  the  same  principal  in  a  common 
enterprise  or  business,  whether  in  the  same  branch  of  the  busi- 
ness or  not,  no  action  at  common  law  can  be  sustained  by  them, 
or- either  of  them,  against  their  common  employer,  on  account 
of  injuries  sustained  by  one  or  more  of  them  through  the  negli- 
gence of  another  one  or  more  of  them.  An  employe  can  not,  at 
common  law,  maintain  an  action  against  the  employer  for  in- 
juries received  by  reason  of  the  negligence  of  his  co-employe  or 
fellow  servant;'  unless  such  servant  be  an  improper  or  incom- 

'  Costigan  v.  Mohawk  &  Hudson  R.  R.  Co. ,  20  Md.  212;  Ryan  v.  The  Cum- 

R.  Co.,  2  Denio,  609;  Shannon  v.  Com-  berland  Valley  R.  R.  Co.,  23  Penn.  St.\ 

stock,  21  Wend.   457;  Hoyt  v.  Wild-  (11   Harris),  884;  O'Donnell  v.  Alle- 

flre,  3  John.  518.  gheny  Valley  R.  R.  Co.,  59  Penn.  St. 

''Costigan  v.  M.  &  H.  R.  R.  Co.,  s«-  239;  Dow  v.  Kansas  Pacific  Ry.  Co.,  8 

pra.  Kansas,   642;   Union  Pacific  Ry.  Co. 

Tort  V.  Union  Pacific  R.  R.  Co.,  2  v.  Milliken,  8  Kansas,  647;  Madison  & 

Dillon  C.  C.  R.  259;  Hunt  ».  The  Chi.  Indianapolis  R.  R.  Co.  v.  Bacon,  6 

&  N.  W.  R.  R.  Co.,  26  Iowa,  363;  Ind.  (Porter),  205;  Ohio&  Miss.  R.  R. 

O'Connell  v.  The  Baltimore  &  Ohio  R.  Co.  v.  Tindall,  18  Ind.  366;  Wilson  v. 
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petent  one,  and  not  then,  unless  there  has  been  negligence  in  the 
selection  or  retention  of  the  servant  or  servants  whose  negli- 
gence occasions  the  injury.' 

And  an  ordinary  servant  of  the  company  can  not  commit  the 
company  to  liability  for  his  acts  or  conduct  which  are  outside 
the  scope  of  his  authority;  as,  for  instance,  wliere  a  brakeman  or 
engineer,  in  charge  of  an  engine  and  tender  about  to  take  in 
water,  requests  the  assistance  of  an  entire  stranger  to  "put  in 
the  hose  and  turn  on  the  water,"  and  he  is  killed  whilst  in  tlie 
act  of  doing  so,  the  company  are  not  liable.*      The  court  below 


Madison,  etc.,  E.  R.  Co.,  18  Ind.  226; 
Thayer  v.   St.  Louis,  Alton  &  Terre 
Haute  B.  R.  Co.,  22  Ind.  26;  Slattery'a 
admr.  and  others  v.  Toledo  &  Wab  sh 
Ry.  Co.,  23  Ind.  81;    Ohio  &  Miss.  R. 
R.  Co.   V.  Hammersley,   28  Ind.  371; 
Honneru.  111.  Cent.  R.  R.  Co.,  15  lU. 
550;  111.  Cent.  R.  R.  Co.  v.  Cox,  21  111. 
20;  Chi.  &  Alton  R.  R.  Co.  v.  Keefe, 
47  111.  108;  Chicago  &  N.W.  R.  R.  Co. 
t).  Ward,  61  111.  130;  Whaalan  v.  The 
Mad  River  &  Lake  Erie  R.  R.  Co.,  8 
Ohio  St.  249;   Manvllle  v.  The  Cleve- 
land &  Toledo  R.  R.  Co.,  11  Ohio  St. 
417;  Sherman,  admr.,  v.  The  Roches- 
ter &  Syracuse  R.  R.  Co.,  17  N.  Y.  (3 
Smith),  153;  Boldt  v.  New  York  Cent. 
R.  R.  Co.,  18  N.  Y.  432;  Wright  v. 
Same,  25  N.  Y.  562;  Harrison  v.  Cen- 
tral R.  R.  Co.,  2  Vroom  (N.  J.),  293; 
Murray  v.  The  South  Car.  R.  R.  Co., 
1  McMullan,  385;  Marquette  &  Onton- 
agon R.  R.  Co.  V.  Taft,  28  Mieh.  (6 
Post),   289;    Summerhays  v.  Kansas 
Pacific  Ry.  Co.,  2  Col.  484,  20  Am.  Ry. 
Rep.  359.    And  the  circumstance  that 
the   servant  performed  other   duties 
than  those  in  discharge  of  which  he 
receives  his  injury,  will  neither  dimin- 
ish nor  increase  his  right  of  action: 
Wilson  V.  Mad.,  etc.,  R.  R.  Co.,  sit- 
pra.    This  doctrine  of  the  common 
law  was  first  explicitly  asserted,  we  be- 
lieve, in  the  case  of  Priestley  v.  Fowl- 
er, in  1837,  and  is,  perhaps,  the  first 


case  in  the  English  books  thus  limit- 
ing the  liability  of  the  superior:  3  M. 
&  W.  1;  Hutchinson  v.  The  York,  N. 
&  B.  Railway  Co.,  5  Exch.  R.  343;  Wig- 
more  V.  Jay,  lb.  354.  It  is  now  the 
settled  law  of  the  English  and  Ameri- 
can courts,  unless  where  otherwise  de- 
clared by  statute;  exfceptions  thereto, 
as  in  Ohio,  resting'  principally  upon 
the  distinction  as  to  who  are  in  some 
cases  co-servants,  and'who  are  not,  so 
as  to  involve  liability  on  one  party 
from  the  character  of  principal.  See 
Cleveland,  Columbus  &  Cin.  R.  R.  Co. 
V.  Keary,  3  Ohio  St.  201. 

'  Wonder  v.  Baltimore  &  Ohio  R.  R. 
Co.,  32  Md.  411;  S.  C.  3  Am.  Reps. 
143,  145;  Dow  V.  Kansas  Pacific  Ry. 
Co.,  8  Kansas,  642;  Union  Pacific 
Ry.  Co.  V.  Milliken,  8  Kansas,  647; 
Thayer  v.  St.  Louis,  Alton  &  Terre 
Haute  R.  R.  Co.,  22  Ind.  26;  Harrison 
V.  Cent.  R.  R.  Co.,  2  Vroom  (N.  J.), 
293;  Hubgh  v.  New  Orieans  &  Carroll- 
ton  R.  R.  Co.,  6  La.  An.  495;  Sum- 
merhays V.  K.  P.  Ry.  Co.,  supra. 

2  Flower  v.  The  Penn.  R.  R.  Co.,  69 
Penn.  St.  210;  Ohio  &  Miss.  R.  R.  Co. 
V.  Hammersley,  28  Ind.  371.  And  by 
the  last  case  cited,  the  rule  is  the  same 
if  the  injured  employe  be  a  minor, 
employed  by  consent  of  the  father: 
lb.  And  see  DeGraff  v.  N.  Y.  Cent. 
&  H.  R.  R.  R.  Co.,  76  N.  Y.  125;  S. 
C.  3  Thomp.  &  C.  255;  Sullivan  v.  To- 
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ruled  that  the  act  of  the  servant  inviting  the  boy  to  aid  in  filling 
the  tank,  was  an  act  done  outside  of  the  scope  of  his  authoritj' — 
in  other  words,  that  his  vocation  and  business  or  ofiBce  of  firemanj 
or  of  engineer,  did  not  confer  on  him  authority  to  engage  or 
solicit  the  assistance  of  outsiders  in  the  discharge  of  his  duties, 
and  that  his  doing  so  placed  no  liability  or  obligation  on  the 
company.  This  ruling  of  the  court  below,  where  judgment  went 
for  defendant,  was  the  principal  point  relied  on  for  error  in  the 
court  above.  In  the  Supreme  Court,  the  ruling  below  was  sus- 
tained.' The  novelty  and  yet  importance  of  this  case  is  so 
great,  and  the  opinion  of  the  court  (Agnew,  J.)  so  searching  and 
able,  that  we  venture  to  give  the  material  portion  of  it,  at  the 
risk  of  being  tedious." 


ledo,  Wabash  &  Western  Ry.  Co., 
58  Ind.  26;  Houston  &  Great  North- 
ern R.  R.  Co.  V.  Miller,  61  Tex.  270. 

'  But  if  the  outside  party  perform 
his  voluntary  duty  in  safety,  and  cease 
to  occupy  his  position  as  volunteer 
assistant,  and  then  be  injured  through 
the  negligence  of  the  company's  em- 
ploye, and  without  fault  on  his  part, 
the  company,  as  in  other  cases,  will  be 
liable:  Cumberland  Valley  R.  R.  Co. 
V.  Myers,  55  Penn.  St.  288. 

?  "At  the  water-station  the  fireman 
in  charge  asked  the  son  of  the  plaintiffs, 
a  boy  ten  and  a  half  years^ld,  standing 
on  the  platform  of  the  water-tank,  to 
put  in  the  hose  and  turn  on  the  water; 
and  then  turned  to  clean  out  the  ash- 
pan  of  the  engine.  The  boy  climbed 
up  the  side  of  the  tender  to  put  in  the 
hose,  and  as  he  did,  some  detached 
freight-cars,  belonging  to  the  train, 
came  down  without  a  brakesman, 
and  struck  the  car  behind  the  tender, 
driving  the  tender  and  engine  foryard 
from  six  to  ten  feet.  The  boy  fell  from 
the  tender  and  was  crushed  to  death. 
Is  the  railroad  company  responsible  to 
the  parents?  The  case  involves  no 
public  right.  The  accident  happened 
at  no  crossing,  or  place  where  the  pub- 
lic had  a  right  to  be.  The  boy  was 
75 


not  a  passenger,  or  one  to  whom  the 
company  owed  a  special  duty.  The 
platform  of  the  water-tank  was  the 
private  property  of  the  company,  and 
was  used  for  its  own  purposes.  The 
engine  and  tender  were  where  they 
had  a  right  to  be.  The  track  itself 
was  the  property  of  the  company,  and 
the  detached  cars  were  not  the  cause 
of  injury  in  any  sense  which  affected 
the  pubhc  rights,  or  even  those  of  the 
employes  of  the  company.  They  came 
against  the  car  and  tender  with  no 
great  force,  and  did  no  injury  to  the 
property  or  employes  of  the  company. 
They  were  the  cause  of  the  injury  to 
the  boy,  only  in  so  much  that  he  had 
placed  himself  in  a  position  of  danger, 
where  ordinarily  he  had  no  right  to  be. 
It  is  evident,  therefore,  that  the  case 
turns  wholly  on  the  effect  of  the  re- 
quest of  the  fireman,  who  was  teippo- 
rary  engineer,  to  put  in  the  hose,  and 
turn  on  the  water.  Did  that  request 
involve  the  company  in  the  conse- 
quences? This  is  a  very  hard  case.  A 
willing,  bright  boy,  not  arrived  at 
years  of  discretion,  has  lost  his  life  in 
simply  trying  to  oblige  the  fireman. 
But  we  must  not  suffer  our  sympathies 
to  do  ii^ustice  to  others,  by  overriding 
those  fixed  principles  which  under!  .e 
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The  force  of  this  "principle  of  non-liability  of  the  employer  for 
injuries  inflicted  in  the  course  of  their  common  employment  on 
one  employe  of  a  railroad  company  by  reason  of  the  negligence 


the  rights  of  all  men,  and  are  essential 
to  justice.  It  is  natural  justice  that 
one  man  should  not  be  held  liable  for 
the  act  of  another,  without  his  partici- 
pation, his  privity  or  his  authority. 
It  is  clear  that  the  fireman,  through 
his  indolence,  or  haste,  was  the  cause 
of  the  boy's  loss  of  life.  Unless  his 
act  can  be  legally  attributable  to  the 
company,  it  is  equally  clear  the  com- 
pany was  not  the  cause  of  the  injury. 
The  maxim,  Quifacit  per  aliumfacit 
per  se,  can  apply  only  where  there  is 
an  authority,  either  general  or  special. 
It  is  not  pretended  there  was  a  special 
authority.  Was  there  a  general  au- 
thority which  would  comprehend  the 
fireman's  request  to  the  boy  to  fill  the 
engine-tank  with  water.  This  seems 
to  be  equally  plain  without  resorting 
to  the  evidence  given,  that  engineers 
are  not  permitted  to  receive  any  one  on 
the  engine  but  the  conductor,  and  the 
foreman  or  superintendent,  that  it  is 
the  duty  of  the  fireman  to  supply  the 
engine  with  water,  that  he  has  no 
power  to  invite  others  to  do  it,  and  can 
leave  his  post  only  on  a  necessity.  The 
business  of  an  engineer  requires  skill 
and  constant  attention  and  watchful- 
ness; and  that  of  a  fireman  requires 
some  skill  and  much  attention.  They 
ajre  in  charge  of  a  machine  of  vast 
power,  and  large  capacity  for  mischief. 
The  responsibility  resting  on  them, 
and  especially  on  the  engineer,  is 
great,  and  neither  should  be  permitted 
to  delegate  the  performance  of  his  du- 
ties to  others.  In  doing  so  without 
permission  they  transcend  their  pow- 
ers. There  can  not,  therefore,  be  any 
general  authority  in  the  engineer  and 
fireman  which  can  embrace  a  request 
to  perform  the  fireman's  duties.  Even 


an  adult,  to  whom  no  injury  would  be 
likely  to  ensue,  could  not  justify  under 
the  fireman's  request.  Much  less  can 
there  be  any  presumption  of  authority 
to  invite  a  boy  of  tender  years  to  per- 
form a  service,  which  required  him  to 
clamber  up  the  side  of  the  engine  or 
tender.  It  was  a  wrong  on  the  part 
of  the  fireman  to  ask  such  a  youth  to 
do  it.  Whether  the  boy  could  be 
treated  as  a  mere  trespasser  is  scarcely 
the  question.  His  youth  might  possi- 
bly excuse  concurrent  negligence 
where  there  is  clear  negligence  on 
part  of  company.  Such  were  the  cases 
of  Lynch  ».  Nurdin,  1  A.  &  E.  N.  S. 
29  (41  E.  C.  L.  422);  Ranch  ».  Lloyd  & 
Hill,  7  Casey,  358;  Smith  v.  O'Connor, 
12  Wright,  218.  See,  also,  Phil.  &  R. 
Railroad  Co.  *.  Spearen,  11  Wright, 
300,  and  Oakland  Railway  Co.  t.  Field- 
ing, 12  Id.  320.  The  true  point  of  th's 
case  is,  that  in  climbing  the  side  of  the 
tender  or  engine  at  the  request  of  the 
fireman,  to  perform  the  fireman's  duty, 
the  son  of  the  plaintiffs  did  not  come 
within  the  protection  of  the  company. 
To  recover,  the  company  must  have 
come  under  a  duty  to  him,  which  made 
his  protection  necessary.  Viewing 
him  as  an  employe  at  the  request  of 
the  fireman,  the  relation  itself  would 
destroy  his  right  of  action :  Caldwell  v. 
Brown,  3  P.  F.  Smith,  453;  Weger  v. 
Penna.  Railroad  Co.,  5  Id.  460;  C.V. 
Raiboad  Co.  v.  Myers,  5  Id.  288.  Had 
the  fireman  himself  fallen  in  place  of 
the  boy,  he  could  have  had  no  remedy. 
It  does  not  seem  reasonable  that  his 
request  to  the  boy  to  take  his  place, 
without  any  authority,  general  or 
special,  can  elevate  the  boy  to  a  higher 
position  than  hia  own,  and  create  a 
liability  where  none  would  attach  had 
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of  ariotlier,  was  considered  and  recognized  as  law  in  the  New 
York  Court  of  Appeals  for  the  first  time  in  1851.'  In  the  case 
here  cited  from  5th  New  York,  Justices  Gaedinee  and  Foot  ex- 
amine the  question  extensively,  and  recognize  the  principle  as 
correct,  and  as  asserted  in  England,''  Massachusetts  and  South 
Carolina;'  and  declare  that  it  must  now  be  considered  as  settled, 
and  as  the  common  law  in  this  country.* 

The  doctrine,  however,  that  the  employer  is  not  liable  to  one 
employe  for  injuries  sustained  by  reason  of  the  negligence  of 
another  employe  of  the  same  employer,  engaged  in  the  same 
common  business,  is  applicable  only  to  cases  i  where  the  injury 


he  performed  the  service  himself.  It 
is  not  like  the  case  of  one  injured 
while  on  board  a  train  by  the  suffer- 
ance of  the  conductor,  whose  general 
authority  extends  to  receiving  and  dis- 
charging persons  to  and  from  the  train : 
Penna.  Railroad  Co.  ».  Books,  7  P. 
P.  Smith,  339.  It  is  not  like  those  cases 
where  an  injury  happened  to  boys 
crawling  under  the  oars  to  get  through 
a  train  occupying  a  public  street, 
which  they  had  a  right  to  cross: 
Eaich  V.  Lloyd  &  Hill,  Penna.  Rail- 
road Co.  V.  Kelly,  7  Casey,  358  &  872. 
Nor  does  it  resemble  the  case  of  Lizzie 
Kay  V.  Penna.  Railroad  Co.,  15  P.  F. 
Smith,  269,  decided  at  Philadelphia 
last  year,  where  detached  cars  were 
sent  around  a  curve,  without  a  brakes- 
man in  charge,  upon  a  track  which 
the  public  had  been  in  the  habit  of 
traveling  over  constantly  for  a  long 
time  with  the  knowledge  of  the. com- 
pany, from  one  part  of  the  city  of 
Williamsport  to  another.  Here  the 
boy  was  voluntarily  where  he  had  no 
right  to  be,  and  where  he  had  no  right 
to  claim  protection;  where  the  com- 
pany was  in  the  use  of  its  private 
grounds,  and  was  not  abusing  its 
privileges,  or  trespassing  on  the  rights 
or  immunities  of  the  public.  The  only 
apology  for  his  presence  there,  is  the 
unauthorized  request  of  one  who  could 
not  delegate  his  duty,  and  had  no  ex- 


cuse for  visiting  his  principal  with  his 
own  thoughtless  and  foolish  act.  Nor 
can  the  mere  youth  of  the  boy  change 
the  relations  of  the  case.  That  might 
excuse  him  from  concurring  negli- 
gence, but  can  not  supply  the  place  of 
negligence  on  the  part  of  the  company, 
or  confer  an  authority  on  one  who  has 
none.  It  may  excite  our  sympathy, 
but  can  not  create  rights  or  duties 
which  have  no  other  foundation.  Upon 
the  whole  case,  finding  no  error  in  the 
record,  judgment  is  affirmed."  69 
Penn.  St.  214-216. 

'  Coon  V.  The  Syracuse  &  Utica  R. 
R.  Co.,  5  N.  Y.  (1  Selden).  492. 

"Priestley  v.  Fowler,  3  Mees.  & 
Welsh.  1;  Hutchinson  v.  The  York, 
N.  &  B.  Ry.  Co.,  5  Exch.  343;  Wig- 
more  V.  Jay,  5  Exch.  354;  Ski^jp  v. 
Eastern  Counties  Ry.  Co.,  9  Exch.  223; 
Waller  v.  South  Eastern  Ry.  Co.,  2 
Hurl.  &  C.  102;  Lovegrove«.  London, 
Brighton  &  S.  Coast  Ry.  Co.,  16  Com. 
B.  (N.  S.),  669;  Lovell  v.  Howell,  L.  R. 
1  C.  P.  Div.  161;  Rourke  v.  White 
Moss  Colliery  Co.,  L.  R.  1  C.  P.  Div. 
556, 

s  Citing  Farwell  ».  B.  &  W.  R.  R. 
Co.,  4  Met.  49;  Murray  v.  S.  Carolina 
R.  R.  Co.,  1  McMullan,  385;  Hayes  v. 
Western  R.  R.  Co.,  3  Cush.  272. 

*  Coon  V.  The  Syracuse  &  Utica  R. 
R.  Co.,  5  N.  Y.  492, 496. 
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complained  of  occurs  without  the  fault  or  misconduct  of  the 
principal  himself,  in  reference  to  the  act  which  causes  the  injury, 
or  in  the  selection  and  employment  of  the  agent  or  employe  by 
whose  immediate  fault  the  injury  occurs.' 

The  common  law  rule  that  the  company  is  not  liable  for  an 
injury  resulting  to  one  servant  from  the  negligence  of  a  fellow 
servant,  is  followed  also  in  "Wisconsin;^  but  with  an  exception- 
able case  of  ruling  to  the  contrary  by  Paine,  J.,  in  one  case,"  and 
by  a  dissenting  opinion  from  the  same  judge  (Paine)  in  the  case 
of  Cooper,  admr.,  etc.,  v.  The  Milwaukee  &  Prairie  dn  Chien 
liailway  Company,  above  cited. 

But  though  there  is  no  liability  on  the  company  for  the  in- 
jury, at  common  law,  of  one  of  its  servants  by  the  negligence  of 
another  one  of  its  co-equal  servants  with  the  injured  one,'  yet 
the  authorities  all  agree  that  for  an  injury  to  a  servant  or  em- 
ploye, resulting  from  the  negligence  or  wrong  of  the  employer 
himself,  there  is  liability,  and,  therefore,  that  a  railroad  company 
is  liable  for  injury  inflicted  on  its  employe  by  reason  of  a 
wrong  act,  negligence  or  omission  of  duty  by  the  company 
itself.  Hence  frequent  difficulties  arise  as  to  whether  an  injury 
complained  of  emanates  from  the  act  of  a  co-servant,  or  from  the 
conduct  of  the  principal.  In  Ohio,  the  rule  declared  is,  that  when 
an  employer  places  one  person  in  his  employ  under  the  direction 
of  another,  also  in  his  employ,  such  employer  is  liable  for  an  in- 
jury to  the  person  placed  in  the  subordinate  situation,  occasioned 
by  the  negligence  of  such  superior.^  In  such  case,  the  ruling  in 
Ohio  regards  the  person  thus  placed  in  control  as  the  substitute 

'  Keegan  r.  The  Western  R.  R.  Co.,  R.  R.  Co,,  11  Wis.  238. 
8  N.  T.  (4  Selden),  175;    Laning  v.         *Pittsburg,  Port  Wayne  &  Chicago 

The  New  York  Cent.  R.  R.  Co.,  49  N.  R.  W.  Co.  v.  Devinney,  17  Ohio  St. 

Y.  (4  Sickels),  521;  Brothers  v.  Cartter,  198. 

52  Mo.  372;    Tarrant  v.  Webb,  18         =  The  Little  Miami  R.  R.  Co.  ».  Stev- 

Com.  B.  797;  Paterson  v.  Wallace,  1  ens,  20  Ohio,  415;  Cleveland,  Colum- 

Macq.    748;    Brydon    v.    Stewart,    2  bus  &  Cincinnati  R.  R.  Co.  v.  Keary, 

Macq.  30;    Wilson  «.'  Merry,  L.  R.  1  3  Ohio  St.  201;  Whaalan  v.  Mad  River 

H.  L.  (Scoteh),  326.  &  Lake  Erie  R.  R.  Co.,  8  Ohio  St.  249; 

2  Chamberlain  v.  The  Mil.  &  Miss.  P.,  Ft.  W.  &  C.  Ry.  Co.  v.  Devinney, 

R.  R.  Co.,  7  Wis.  425;  Moseley  v.  supra;    Berea  Stone  Co.  v.  Kraft,  31 

Chamberlain,   18  Wis.  700;   Cooper,  Ohio  St.  287;  Pittsburgh,  Ft.  Wayne 

admr.,  v.  The  Mil.  &  Prairie  du  Chien  &  Chi.  Ry.  Co.  v.  Lewis,  33  Id.  196; 

Ry.  Co.,  23  Wis.  668.  Mann  v.  Oriental  Print  Works,  11  R. 

'  Chamberlain  v.  The  Mil.  &  Miss.  I.  152. 
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of  the  principal  or  employer,  and  holds  the  latter  responsible  for 
his  negligence,  as  if  his  own.'  As  a  result  of  this  ruling,  it  is 
there  held  that  an  injury  to  the  engineer  of  a  train,  or  to  a 
brakeman  of  a  train,  occasioned  by  the  negligence  or  omission, 
or  wrong  order,  of  the  conductor  in  charge  of  the  train,  and 
whose  orders  the  engineer  or  brakeman  is  bound  to  obey,  is  an 
injury  caused  by  the  principal,  the  railroad  company,  and  that 
tlie  latter  is  liable,  if  there  be  no  contributory  negligence  on  the 
part  of  the  injured  person.''  But  otherwise,  where  the  employes 
are  of  the  same  grade  as  co-servants.' 

4.  Liability  for  their  conduct,  by  statute. — In  some  of  the 
states  the  common  law  rule  that  exempts  the  company  from  ac- 
countability for  injuries  received  by  an  employe  from  the  neg- 
ligence or  misconduct  of  his  co-employe,  is  abolished  by  stat- 
ute, and  the  company  are  held  to  a  similar  liability,  in  its  main 
features,  as  it  would  be  subject  to  if  the  injury  had  occurred  by 
reason  of  the  negligence  of  the  company  itself.* 

In  Iowa  it  is  enacted  that  "  Every  railroad  company  shall  be 
liable  for  all  damages  sustained  by  any  person,  including  em- 
ployes of  the  company,  in  consequence  of  any  neglect  of  the 
agents,  or  by  any  mismanagernsnt  of  the  engineers  or  other  em- 
j)loyes  of  the  corporation,  to  any  person  sustaining  such  damage."  * 
Tlie  Supreme  Court  of  that  state  hold  that  this  statute  simply 
creates  and  declares  a  legal  liability  and  a  right,  and  does  not  in 
any  manner  change  the  legal  rule  of  ascertaining  and  enforcing 
the  right  thus  declared,  or  dispense  with  the  necessity  of  ordi- 
nary care,  as  required  by  the  common  law,  on  the  part  of  the 
injured  party  f  nor  does  it  hold  the  company  to  any  extraordinary 
care  or  diligence  on  the  part  of  its  employes  toward  each  other.' 

1  Cleveland,  Columbus  &  Cincinnati  bus  &  Xenia  R.  R.  Co.  v.  Webb,  12 

R.  R.  Co.  1).  Keary,  3  Ohia  St.  201,  Id.  .476;  P.,  F.  W.  &  C.  Ry.  Co.  v. 

206,  207;    Little  Miami  R.  R.  Co.  v.  Devinney,  supra. 

Stevens,  20  Ohio,  415.   And  see  Nash-  *  Iowa  Code  of  1873,  See.  1307 ;  Hunt 

ville  &  Chattanooga  R.  R.  Co.,  and  ji.  Chi.&N.W.  R.R.  Co.,  26  Iowa,  363. 

M.  &  C.  R.  R.  Co.,  V.  Carroll,  6  Heisk.  =Laws  of  1862,  Chapt.  169,  Sec.  7; 

347,  12  Am.  Ry.  Rep.  20.  Code  of  1873,  Sec.  1307;  Hunt  v.  Chi. 

a  Cleveland,  .Columbus  &  Cincinnati  &  N.  W.  R.  R.  Co.,  26  Iowa,  363, 364. 

R.  R.  Co.  V.  Keary,  supra;  The  Little  "  Hunt  v.  Chi.  &  N.  W.  R.  R.  Co., 

Miami  R.  R.  Co.  v.  Stevens,  20  Ohio,  26  Iowa,  363. 

415_  '  Hunt  V.  Chi.  &  N.  W.  R,  R.  Co.,  26 

'Manville  v.  The  Cleveland  &  Tole-  Iowa,  363. 
do  R.  R.  Co.,  11  Ohio  St.  417;  Colum- 
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By  a  subsequent  enactment,  this  statutory  liability  for  acts  of 
employes  is  so  enlarged,  in  Iowa,  as  to  extend  to  cases  of 
"  willful  wrongs,  whetlaer  of  commission  or  omission,  of  their 
agents  and  employes,  when  such  willful  wrongs  are  in  any 
manner  connected  with  the  use  and  operation  of  any  railroad 
so  owned  or  operated,  on  or  about  which  they  shall  be  em- 
ployed ";  and  it  further  provides  that  no  contract  which  restricts 
such  liability  shall  be  legal  or  binding.'  The  Supreme  Court 
of  that  state  hold  that,  under  this  statute,  a  railroad  company  is 
liable  for  the  death  of  an  employe  whose  employment  was  as  a 
laborer  on  a  construction  train,  and  whose  death  was  caused  by 
the  falling  in  of  a  bank  whereat  he  was  engaged  in  excavating 
and  loading  a  train.''  The  court,  Cole,  Justice,  say,  in  sub- 
stance, that  if  his  employment  had  been  exclusively  "  for  shovel- 
ing or  loading  the  dirt,  he  could  not  recover,  although  he  might 
have  rode  to  and  from  his  work  on  the  cars.  The  ground  we 
rest  our  affirmance  upon  is,  that  where  the  employment  is  entire, 
and  a  part  of  the  continuous  services  relates  to  the  perilous- 
business  of  railroading,  it  brings  the  case  within  the  statute  and 
its  constitutional  limit." 

To  render  the  owner  or  company  liable  for  the  result  of 
another's  negligence,  the  relation  of  master  and  servant  must 
exist  between  such  owner  or  employer  and  the  person  whose  neg- 
ligence or  wrong  act  causes  the  injury.  If  such  person  be  mere- 
ly a  contractor  to  pei-form  a  job,  doing  it  in  his  own  way,  and 
furnishing  all  appliances  and  materials,  and  acting  under  the 
direction  of  the  owner,  and  the  business  itself  or  thing  to  be 
done  is  not  of  itself  of  a  dangerous  character,  then  the  doctrine 
of  respondeat  superior  does  not  apply,  for  there  is  no  superior, 
forasmuch  as  the  contractor  is  his  own  master  and  own  direct- 
or, and  is  alone  liable  for  his  own  negligence  or  wrong  act.' 

5.  Not  liable  for  their  crimes  or  willful  wrongs,  etc. — That  a 
master  or  employer  is  only  liable,  ordinarily,  for  the  negligence 

'Code  of  1873,  Sec.  1307;  Laws  of  Vandalia  &  Terre  Haute  K.  R.  Co., 

13  Genl.  Ass.,   Chapt.    121,   and  14  63  111.  545;   S.  C.  7  Am.  Ry.  Reps. 

Genl.  Ass.,  Chapt.  65.  50;    Peck  ».  The  Mayor,   et  al.,  of 

2  Deppe  V.  Chi.,  Rock  Isld.  &  Pacific  New  York,  8  N.  T.  222;  King  v.  New 

R.  R.  Co.,  36  Iowa,  52,  56.  York  Cent.  &  H.  R.  R.  R.  Co.,  66  N. 

'  Wood  «.  Independent  School  Dist.,  Y.  181;  Reedie  v.  The  London  &  N. 

44  Iowa,  27;    Chicago  p.  Robbina,  2  W.  R.  W.  Co.,  4  Exch.  244. 
Black,  418;  West  v.  The  St.  Louis, 
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or  the  careless  mistake  of  his  employe  or  servant,  and  not  for 
his  intentional  wrongs  or  willful  trespasses,  although  he  commit 
such  acts  in  the  course  of  his  employment,  or  while  he  is  em- 
ployed in  his  master's  business,  has  been  loilg  and  almost  uni- 
formly recognized  as  an  established  principle  of  the  law;  and 
from  which  it  follows  that  a  railroad  corporation,  or  other  corpo- 
ration, can  not  be  held  accountable  for  wrong  acts  or  trespasses 
intentionally  or  willfully  committed  by  one  of  its  employes, 
outside  of  his  authority,  whatever  iiis  grade  of  employment  may 
be,  although  done  whilst  in  the  exercise  of  the  business  of  his 
employment.'  The  Supreme  Court  of  Iowa,  Weight,  J.,  in  the 
case  cited  from  12  of  Iowa,  say:  "  The  distinction  between  the 
act  of  the  agent  which  is  merely  tortious,  the  result  of  careless- 
ness or  negligence,  and  one  willful,  intentional,  done  from  design 
or  set  purpose,  as  affecting  the  rights  of  the  principal,  is  too 
patent,  too  obvious,  to  need  elucidation." " 

The  same  court,  Day,  J.,  in  Cooke  v.  The  Illinois  Central 
Eailroiad  Company,  say:  "That  a  master  is  not  liable  for  the 
willful  acts  of  his  servant,  has  been  long  and  almost  uniformly 
recognized  as  a  rule  of  law;  The  very  question  involved  in  this 
case  was  presented  to  this  court  in  De  Camp  v.  The  Mississippi 
and  Missouri  Railroad  Company,  12  Iowa,  348,  and  it  was  there 
held,  that  a  railroad  company  is  not  liable  for  the  willful  acts  of 
its  engineer,  in  running  a  locomotive  and  train  belonging  to  the 
company." ' 

But  although  the  master  is  not  ordinarily  responsible  for  the 
willfully  wrong  act  of  his  servant,  wantonly  committed  outside 
of  the  course  of  his  employment  or  duties,  yet  a  railroad  com- 
pany is  responsible  for  the  wrong  act  of  a  conductor  in  wantonly 
and  wrongfully  excluding  a  passenger  from  one  of  its  trains, 
who  has  a  right  to  be  and  remain  thereon,  notwithstanding  his 
action  in  that  respect  be  induced  by  improper  motive  of  the 

'De  Camp  v.  The  Miss.  &  Mo.  R.  560;  Leggett  «.  Simmons,  7  Smedes  & 

R.  Co.,  12  Iowa,  348;  Cooke  v.  The  M.  348;  McKeon  ».  Citizens  R.W.  Co., 

111.  Cent.  R.   R.  Co.,  30   Iowa,  202;  42  Mo.  79;   Little  Miami  R.  R.  Co.  v. 

Phila.,  G.  &  N.  R.  R.  Co.  v.  Wilt,  4  Wetmore,  19  Ohio  St.  110. 

Whart.  143;  Pitts.,  AUegh.  &  Man-  ^  Dg  Camp  ».  Mississippi  &  Missouri 

Chester  Passenger  Railway  Co.  v.  Don  R.  R.  Co.,  12  Iowa,  348,  350. 

ahue,   70  Penn.   St.  119;  Wright  ».  'Cooke  v.  111.  Cent.  R.  R.  Co.,  30 

Wilcox,  19  Wend.  343;  Hill  on  Torts,  Iowa,  202,  203. 
Vol.  2,  524;  Locke  v.  Stearns,  1  Met. 
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conductor;  for  it  occurs  in  the  course  of  his  employment,  and  in 
the  exercise  of  a  privilege  or  power,  and  is  a  wrong  manner  of 
discharging  a  duty  pertaining  to  his  office,  and  therefore  the 
company  is  liable  for  the  improper  discharge  and  exercise  there- 
of.' 

The  better  distinction  seems  to  be,  that  where  the  wrong  act 
consists  in  the  manner  of  discharging  a  rightful  duty,  the  com- 
pany are  liable  therefor;  but  not  for  a  wrong  committed  apart 
from  and  unconnected  with  any  services  or  duties  devolving  on 
him."  Thus  it  is  the  duty  of  a  railroad  company,  and  of  its  con- 
ductors on  trains,  to  treat  passengers  justly  and  humanely,  and 
therefore,  we  take  it,  that  for  an  unprovoked  assault  or  other 
abuse  of  a  conductor,  of  his  own  mere  malice  or  passion,  on  an 
unoifending  passenger,  the  company  would  be  liable;  for  the  act 
itself  would  be  in  violation  of  a  duty  devolving  on  both  himself 
and  his  employers — the  duty  of  treating  passengers  with  civility.' 

And  it  is  the  rule  in  Illinois,  at  least,  that  railroad  compa- 
iiies  are  liable  for  the  wanton  and  malicious  perversion  of 
the  appliances  of  the  company  by  their  servants,  while  en- 
gaged in  the  discharge  of  their  duties,  and  which  cause  damage 
to  others;  such  as  wantonly  and  negligently  permitting. steam  to 
escape,  and  willfully  using  the  whistle  so  as  to  cause  damage.* 

6.  Co-employes. — As  to  who  are  fellow  servants,  or  co-serv- 
ants, within  the  meaning  of  the  common  law  rule  that  exempts 

'  Little  Miami  R.  R.  Co.  v.  Wet-  *  Northwestern  R.  R.  Co.  ».  Hack, 
more,  19  Ohio  St.  131 ;  Passenger  Rail-  66  111.  238;  Toledo,  Wabash  &  West- 
road  Co.  V.  Young-,  21  Ohio  St.  R.  518;  em  Ry.  Co.  v.  Harmon,  and  Chicago. 
Seymours.  Greenwood,  7  H.&N.  355.  Burlington  &  Quincy  R.  R.  Co.  v. 
In  the  case  cited  from  21  Ohio  State,  Dickson,  post. 

Railroad  Co.  v.  Young,  the  court  say:  'Craker  ».   Chicago  &  N.  W.  Ry. 

"Where  a  person  is  injured  by  the  Co.,  36  Wis.  657,  9  Am.  Ry.  Rep.  118. 

act  of  a  servant,  done  in  the  course  of  *  Toledo,  Wabash  &  Western  Ry. 

his  employment,  we  see  no  good  rea-  Co.  v.  Harmon,  47  111.  298;    Chicago, 

son  why  the  motive  or  intention  of  the  Burlington    &    Quincy    R.  R.  Co.  v. 

servant  should  operate  to  discharge  Dickson,  63  111.  151,  7  Am.  Ry.  Rep. 

the  master  from  hability.    If  the  nat-  45.    And  the  same  position  is  held  in 

ure  of  the  injurious  act  is  such  as  to  Tennessee:    Nashville  &  Chattanooga 

make  the  master  liable  for  its  conse-  R.  R.  Co.  v.  Stames,  9  Heisk.  52,  19 

quences,  in  the  absence  of  the  partieu-  Am.  Ry.  Rep.  280.     But  in  the  ab- 

lar  intention,  it  is  not  perceived  how  sence  of  proof  of  knowledge  charge- 

the  presence  of  such  intention  can  be  able  to  the  company  of  the  reckless 

held  to  excuse  the  master."    21  Ohio  character  of   the  servant,  vindictive 

St-  ^24.  damages  will  not  be  allowed:    Ibid. 
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the  master  or  employer  from  liability  for  injuries  to  one  from 
tlie  negligence  of  the  other,  there  is  much  diversity  of  decision. 
But  the  weight  of  authority  is,  that  all  who  serve  the  same  em- 
ployer, work  under  the  same  control,  deriving  their  authority  and 
compensation  from  the  same  soui'ce,  and  engaged  in  the  same 
business,  although  it  be  in  different  grades  and  departments 
thereof,  are  fellow  or  co-servants,  each  taking  the  risk  of  the 
others'  negligence.*  In  the  language  of  the  Supreme  Court  of 
Vermont,  "  All  who  are  directly  engaged  in  accomplishing  the 
ultimate  purpose  in  view,  that  is,  the  running  of  the  road,  must 
be  regarded  as  engaged  in  the  same  general  business,  within 
the  meaning  of  the  rule.'"' 

dpon  this  subject  the  Siipremb  Court  of  Maryland,  in  Won- 
der V.  The  Baltimore  &  Ohio  K.  R.  Co.,  hold  tJie  following 
language:     "It  follows,  therefore,  that  the  brakeman  on   the 


'  Wonder  v.  The  Baltimore  &  Ohio 
R.  B.  Co.,  32  Md.  411;  S.  C.  3  Am. 
R.  143;  Fort  v.  Union  Pacific  R.  R. 
Co.,  2  Dillon's  C.  C.  R.  259;  O'Don- 
nell  V.  The  Allegheny  Valley  R.  R. 
Co.,  59  Penn.  St.  289;  Robinson  v.  H. 
■&  T.  Cent.  Ry.  Co.,  46  Tex.  540,  13 
Am.  Ry.  Rep.  303;  Blake  v.  Maine 
Cent.  R.  R.  Co.,  70  Me.  60;  Morgan 
V.  Vale  of  Neath  Ry.  Co.,  Law  Rep.  1 
Q.  B.  149;  Lovell  v.  Howell,  Law  Rep. 
1  C.  P.  Div.  161;  Charles  v.  Tayloi', 
Law  Rep.  3  C.  P.  Div.  492;  Valtez  v. 
Ohio  &  Miss.  Ry.  Co.,  85  111.  500; 
McAndrews  v.  Burns,  10  Vroom,  117; 
Mich.  Cent.  R.  R.  Co.  v.  Dolan,  32 
Mich.  510.  One  voluntarily  assisting 
a  servant  of  a  railroad  company  in  a 
particular  emergency,  is  a  co-servant 
with  him,  and  can  not  recover  for  an 
injury  caused  by  his  negligence:  Os- 
borne V.  Knox  &  Lincoln  R.  R.  Co.,  68 
Me.  49,  19  Am.  Ry.  Rep.  7. 

^  Hard  r.  Vermont  &  Canada  R.  R. 
Co.,  32  Vt.  473;  O'Connell  v.,  Balti- 
more &  Ohio  R.  R.  Co.,  20  Md.  212; 
Wonder  v.  Bait.  &  Ohio  R.  R.  Co.,  32 
Md.  418;  Wright  v.  N.  T.  Cent.  R.  R. 
Co.,  25  N.  Y.  565;  Columbus  &  Ind. 


Cent.  Ry.  Co.  v.  Arnold,  31  Ind.  174. 
Contra,  Ryan  v.  Chicago  &  Northwest- 
em  Ry.  Co.,  60  111.  171.  But  it  is  said 
in  Lewis  v.  St.  Louis  &  Iron  Mountain 
R.  R.  Co.,  59  Mo.  495,  8  Am.  Ry.  Rep. 
450,  that  agents  of  the  road  charged 
with  the  duty  of  supplying  a  safe 
track  and  sound  machinery,  are  not 
servants,  but,  for  the  purpose  of  safely 
operating  the  road,  they  are  the  cor- 
poration itself.  And  see  Bessex  v. 
Chicago  &  Northwestern  By.  Co.,  45 
Wis.  477,  18  Am.  Ry.  Rep.  58;  Brann 
V.  Chicago,  Rock  Island  &  Pacific  Ry. 
Co.,  53  la.  595;  S.  C.  6  N.W.  Repr.  5, 
21  Am.  Ry.  Rep.  1,84;  Hough  v.  Texas 
&  Pacific  Ry.  Co.,  100  U.  S.  213,  21 
Am.  Ry.  Rep.  451.  But  see,  contra, 
Mobile  &  M.  Ry.  Co.  v.  Smith,  59  Ala. 
245;  Holden  v.  Pitchburg  R.  R.Co.,  129 
Mass.  268.  It  makes  no  difference,  in 
the  application  of  this  principle,  wheth- 
er the  work  is  done  by  servants  or  by 
contractors:  Ford  v.  Fitchburg  R.  R. 
Co.,  110  Mass.  240;  Cumberland  & 
Penn.  R.  R.  Co.  ®.  State,  44  Md.  283; 
Shanny  v.  Androscoggin  Mills,  66  Me. 
420. 
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train  is  in  the  same  common  emptoj'ment  with  the  mechan- 
ics in  the  shops  to  repair  and  keep  in  order  the  machinery, 
and  with  the  inspector  of  the  machinery  and  rolling  stock 
of  the  road,  and  the  superintendent  of  the  movement  of  trains'." 
Citing  Farwell  v.  Boston  &  "Worcester  R.  E.  Co.,  4  Met.  49; 
Hayes  v.  Western  R  R.  Co.,  3  Onsh.  270;  Sherman  v.  Rochester 
&  Syracuse  R.  R.  Co.,  17  N.  Y.  153;  Ryan  v.  Cumberland  Yal- 
ley  R.  R.  Co.,  23  Penn.  St.  384;  and  others.'  That  court  then 
add,  that  "  If,  therefore,  the  defect  in  the  brake  that  caused  the 
injury  in  the  present  instance  existed  by  reason  of  the  neglect  or 
want  of  care  on  the  part  of  such  employes  of  the  defendant,  the 
latter  can  not  be  held  liable,  unless  there  has  been  negligence  in 
the  selection  of  those  servants,^  and  the  onus  of  proof  of  such 
negligence  is  on  the  plaintiff.'" 

Fort  V.  The  Union  Pacific  Railroad  Company,  above  cited, 
Dillon,  Justice,  holds  the  following  language  in  reference  to 
fellow  servants,  and  the  common  law  rule  of  exemption  from 
liability  for  injuries  resulting  to  one  from  the  negligence  of  the 
other,  where  proper  care  has  been  observed  in  their  selection. 
"And  this  doctrine  has  been  extended  by  the  English,  and  by 
many  of  the  state  courts  in  this  country,  to  all  persons  serving 
the  same  master  in  the  same  employment,  whether  equal,  infe- 
rior, or  superior  in  grade,  to  the  servant  injured,  and  tlie  fact  that 
the  injured  servant  was  under  the  control  of  the  servant  by  whose 
negligence  the  injury  was  caused,  has  been  considered  to  make 
no  difference  in  the  application  of  the  rule."  And  in  the  same 
case,  the  same  learned  justice  further  adds,  that  "  Although  the 
rule,  particularly  this  extension  of  it,  so  as  to  exempt  a  master 
for  the  negligence  of  a  servant  within  the  scope  of  his  emploj'- 

'  And  see  Murphy  v.  Boston  &A1-  Co.,  supra;    Wilson  v.   Merry,  Law 

bany  R.  R.  Co.,  59  How.  Pr.  197;  Be-  Rep.  1  H.  L.  (Scotch),  326.    But  see 

Bel  V.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  Stevenson  v.  Jewett,  16  Hun,  210. 

70  N.  Y.  171,  9  Hun,  457;  Barringer  "bonder  v.  The  Baltimore  &  Ohio 

V.  Del.  &  Hudson  Canal  Co.,  19  Hijn,  R.  R.  Co.,  32  Md.  411;  S.  C.  8  Am.  R. 

216;  Valtez  v.  Ohio  &  Miss.  Ry.  Co.,  143,  145;    McAndrews  v.  Bums,  su- 

85  111.  500;  Chicago  &  N.W.  R.  R.  Co.  pra. 

V.  Moranda,  93  111.  302;  Same  v.  Bliss,  a  O'Connell  v.  Baltimore  &  Ohio  R. 
6  Bradw.  (111.),  411;  McGowan  v.  St.  R.  Co.,  20  Md.  212;  Shaucki).  North- 
Louis  &  Iron  Mountain  R.  R.  Co.,  61  em  Cent.  Ry.  Co.,  25  Md.  462;  Cum- 
Mo.  528;  McAndrews  v.  Burns,  10  berland  Coal  &  Iron  Co.  v.  Scally,  27 
Vroom,  117;  Zeigler  v.  Day,  123  Mass.  Md.  589. 
152;  Morgan  v.   Vale  of  Neath  Ry. 
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merit,  who  has  the  control  of  another  servant,  for  an  injury  to  the 
latter,  caused  by  his  obeying  the  orders  of  his  superior,  has  met 
with  much,  and  perhaps,  just  and  reasonable  opposition;  yet, 
it  has  been  so  often  and  so  generally  decided,  that  it  is  doubtful 
how  far  a  court,  whatever  may  be  its  own  convictions,  is  at  lib- 
erty to  disregard  it."  The  case  here  cited,  however,  being  one 
in  which  the  injury  accrued  to  the  inferior  while  acting  in 
obedience  to  the  orders  of  his  superior,  in  a  different  employ- 
ment than  that  in  which  he  was  employed,  the  same  learned 
judge,  while  thus  recognizing  the  general  rule  in  its  fullest 
extent,  held  that  the  reason  of  the  rule  does  not  extend  to  an 
injury  thus  received,  as  the  injured  servant  was  only  presumed 
to  take  into  account,  in  accepting  his  employment,  the  ordinary 
risks  of  what  he  undertook  to  do,  and  not  risks  in  a  different 
labor  which  he  might  be  wrongfully  ordered  to  perform.' 

The  case  of  Wonder  -y.  The  Baltimore  &  Ohio  Railroad  Com- 
pany, above  cited,  was  an  action  by  an  employe,  a  brakeman, 
against  his  employer,  the  said  railroad  company,  for  an  injury 
received  by  reason  of  a  defect  in  the  machinery  which  he  was, 
as  employe,  required  to  use  in  the  business  of  his  employment. 
The  supposed  defect  consisted  in  the  use  of  a  hook  instead  of  an 
eye-bolt  on  the  brake,  and  in  having  the  point  of  the  hook  turned 
the  wrong  way.  By  reason  of  such  defect,  plaintiff,  in.  attempt- 
ing to  use  the  brake,  was  thrown  from  the  car  to  the  track,  and 
cauffht  between  the  brake  shaft  and  truck  of  the  car,  and 
dragged,  and  seriously  injured.  The  negligence  alleged  against 
the  company  was  the  use  of  this  defective  brake.  It  was 
shown  in  evidence  to  have  been  the  duty  of  certain  other 
employes  of  the  company  "  to  see  that  the  cars  and  their  ap- 
pliances were  kept  in  proper  order  and  repair";  and  the  court 
held  that  the  negligence  in  regard  to  the  arrangement  of  the 
brake  was  the  neglig'ence  of  these  employes,  whose  business  it 
was  to  see.  that  it  was  kept  in  proper  condition;  that  their 
employment  in  this  respect  made  them  fellow  servants  with  the 
plaintiff;  and  that  In  the  absence  of  any  proof  as  to  their  not  be- 
ing competent  in  their  places,  or  that  any  knowledge  of  such  de- 
fect of  the  brake  ever  came  to  those  having  control  and  general 

'  Fort  V.  The  Union  Pacific  R.  R.  see  Hanrathy  v.  Northern  Central  Ry. 
Co.,  2  Dillon's  C.  C.  R.  262,  263.    But      Co.,  46  Md.  280,  18  Am.  Ry.  Rep.  188. 
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direction,  as  superintendents  or  agents,  over  the  employes,  before 
the  injury  occurred,  the  action  could  not  be  maintained,  as 
there  was  also  no  evidence  showing  negligence  or  want  of  care 
in  the  selection  of  these  servants.  The  court  say:  "The  essen- 
tial proof  of  the  gra/vamen  of  the  action  was  wanting,  and  of 
course  the  plaintiff  could  not  recover." ' 

And  though  the  negligent  one  be  of  a  higher  grade  of  serv- 
ice than  that  of  the  servant  injured,  yet  if  employed  in  tiie 
same  general  service,  no  recovery  can  be  had  for  the  injury 
against  the  company,  for,  upon  common  law  principles,  which 
prevail  on  this  subject  in  Maryland,  the  employe  in  entering 
the  service  takes  upon  himself  that  risk.''  The  only  remedy  of 
the  injured  party  is  by  an  action  against  the  person  or  fellow 
•servant  from   whose  negligence  he  suffers  the  injury.'' 

And  it  is  by  no  means  necessary,  in  order  to  constitute  a  case 
of  liability  on  the  part  of  the  company,  master  or  employer, 
that  the  injured  servant,  and  the  servant  by  whose  negligence 
the  injury  its  occasioned,  should  at  the  time  have  been  employed 
in  one  and  the  same  particular  work  or  part  of  the  general  busi- 
ness. It  is  sufficient  if  they  are  employed  in  the  same  general 
and  common  enterprise  or  business,  for  the  rendering  of  service 
and  performing  duties  for  the  attainment  of  the  same  general 
purpose,  by  the  co-operating  influences  of  various  different  parts— 
as,  for  instance,  if  both  be  employed  in  the  navigating  a  ship, 
rnnning  of  a  factory,  or  operating  a  railroad.  Whenever,  in 
such  cases,  an  Injury  to  one  is  liable  to  result  from  the  negli- 

'  32  Md.  411,   420,  3  Am.  R.  148,  (Scotch),  326;    Feltham  v.  England, 

147.  Law  Rep.,  2  Q.  B.  33.    But  in  Ten- 

2  O'Connell  v.  Bait.  &  Ohio  R.R.Co.,  nessee  it  is  held  that  subordinates  un- 

20  Md.  221;  Shauck  n.  Northern  Cen-  der  the  control  of  a  superior  are  en- 

tral  Ry.  Co.,  25  Md.  462;  Robinson  titled  to  regard  him  as  representing 

«.  H.  &  T.  Cent.  Ry.  Co.,  46 Tex.  S40,  the  master^  Nashville  &  Decatur  R. 

13  Am.  Ry.  Rep.  303;    O'Connor  v.  R.  Co.  v.  Jones,  9  Heisk.  27,  19  Am. 

Roberts,   120  Mass.  227;    Zeigler  v.  Ry.  Rep.  261;  Louisville  &  Nashville 

Day,  123  Mass.  152;  Lawleru.  Andros-  R.  R.  Co.  d.  Bowler,  Id.  866,  20  Am. 

coggin  R.  R.  Co.,  62  Me.  463;  Blake  Ry.  Rep.  65. 

V.  Maine  Cent.  R.  R.  Co.,  70  Me.  60;  "O'Connell  ».  Bait.  &  Ohio  R.  R. 

Malone    v.   Hathaway,   64  N.  Y.  5;  Co.,  20  Md.  221;  Hinds  e.  Harbou.  58 

Delaware  &  Hudson  Canal  Co.  f.  Car-  Ind.  121;  Hinds  v.  Overacker,  66  Ind. 

roll,  89  Penn.  St.  374;  Mobile  &  M.  547;   Osborne  v.  Morgan,  130  Mass. 

Ry.  Co.  V.  Smith,  59  Ala.  245;  Wil-  102;  Griffiths  v.  Wolfram,  22  Minn, 

son   ».   Merry,  Law  Rep.  1    H.   L.  185.    . 
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gence  of  another  of  such  servants — whenever,  in  the  probable 
course  of  things,  the  want  of  care  or  the  negligence  of  one  of 
such  servants  would  be  calculated  to  cause  an  injury  to,  or  to 
endanger  the  safety  of,  another  one  of  such  servants,  engaged 
in  promoting  the  s?irae  business  (whether  far  off  or  near  by, 
as  to  the  locality  of  such  service,  the  rule  is  the  same) — if  the 
persons  thus  employed  have  been  selected  with  due  care  and 
circumspection,  or  are  competent  and  proper  persons  to  per- 
form the  duties  of  their  respective  positions,  there  is  no  lia- 
bility at  common  law;  and  if  the  contrary  thereof,  as  to  fitness, 
competency,  or  as  to  care  in  the  selection  of  such  persons,  is 
relied  on  by  plaintiff,  he  must  aver  and  prove  the  same.'    , 

But  if  the  employer  or  company  know  of  the  defects  or  insuflS- 
ciency  of  the  works  or  appliances,  and  fail  to  remedy  the  same 
within  a  reasonable  time,  and  injury  results  to  one  of  the  serv- 
ants nsed  to  being  employed,  and  while  employed  in  the  use  of  or 
about  the  same,  or  in  such  service  as  to  incur  injury,  and  does  in- 
cur injury  by  reason  of  tlie  same,  then  the  action  will  lie  against 
the  employer  for  such  injury; '  and  so  likewise  if  the  employer 
might  have  known  thereof,  by  the  exercise  of  proper  or  reason- 
able diligence  to  learn  the  same."  If,  however,  the  injured 
servant  had  in  that  respect  the  same  or  equal  means  of  knowl- 
edge, or  had  actual  knowledge  of  such  defect  or  insuflSoieney  of 
appliances  and  machinery,  or  of  the  unsuitableness  of  his  co- 
servant,  as  had  the  employer,  then  such  injured  servant  is 
deemed  to  have  taken  upon  himself,  as  part  of  the  terms  of  his 
employment,  the  increased  risk  and  danger  occasioned  by  the 
same,  and  therefore  can  not  recover  for  the  injury.* 

'O'Connell  v.  Baltimore  &  Ohio  R.  Am.  Ry.  Rep.  450. 

R.   Co.,  20  Md.  212;  Wonder  v.  The  'Noyes  v.  Smith,  28  Vt.  63. 

Baltimore  &  Ohio  R.  R.  Co.,  32  Md.  *  Carle  v.  Bangor  &  Piscataquis  Ca- 

411;  S.  C.  8  Am.  R.  143,  145;  Coon  v.  nal  &  R.  R.  Co.,  43  Maine,  269;  Buz- 

Syracuse  &  Utioa  R.  R.  Co.,  5  N.  T.  zell  v.  Laoonia  Manf.  Co.,  48  Maine, 

492;  Boldt  V.  N.  Y.  Cent.  R.  R.  Co.,  18  113;   Mad  River  &  Lake  Erie  R.  R. 

N.  Y.  432;   Warner   v.  Brie  Ry.  Co.,  Co.  i>.  Barher,  5  Ohio  St.  547;  Frazier 

39  N.  Y.  478;    Farwell  v.  Boston  &  v.  Penn.  R.  R.  Co.,  38  Penn.  St.  104; 

Worcester  R.  R.  Co.,  4  Met.  49;  Hard  Wright  v.  N.  Y.  Cent.  R.  R.  Co.,  25 

V.  Vermont  &  Canada  R.  R.  Co.,  32  N.  Y.  562;  Moss  &  others®.  Johnson, 

"Vt.  473.  22  111.  633.    And  so  with  regard  to  a 

^Warner  v.   Erie  Ry.  Co.,  39  N.  change  in  the  running  of  trains:  Rob- 

Y.  478;  Lewis  v.  St.  Louis  &  Iron  inson  v.  H.  &  T.  Cent.  Ry.  Co.,  46 

Mountain  R.  R.  Co.,  59  Mo.  495,  8  Tex.  540,  13  Am.  Ry.  Rep.  303. 
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And  it  is  a  well  settled  principle  of  law,  that  if  a  servant  or 
employe  knows  of  the  incompetency,  or  habitual  negligence  or 
other  unfitness  of  a  fellow  servant,  or  that  the  material  or  means 
with  which  he  works  are  defective,  or  that  the  necessary  appliances 
are  wanting,  incomplete,  or  out  of  proper  condition  for  the  nse 
of  the  road,  and  continues  his  work  and  service  without  objec- 
tion, and  without  being  induced  by  his  employer  or  master  to 
believe  that  the  necessary  change  in  that  respect  will  be  made, 
he  will  be  deemed  to  have  assumed  tlie  risks  arising  therefrom; 
for  his  continuance  in  such  place  of  danger  is  purely  voluntary, 
and  he  thereby  waives  the  right  of  indemnity  for  injuries  re- 
sulting from  such  deficiencies,  incompetency  and  defects.'  And 
so  when  the  servant,  without  objecting,  continues  to  assist  in  the 
performance  of  the  dangerous  operation  of  uncoupling  freight 
cars  while  the  train  is  in  motion,  and  such  practice  has  become 
a  custom,  which  the  servant  himself  has  assisted  by  his  conduct 
to  establish,  and  which  duty  is  habitually  performed,  or  else,  if 
exceptional,  voluntarily  assumed  in  the  particular  case  by  him, 
he  is  himself  guilty  of  contributory  negligence  proximate  to  the 
cause  of  the  injury,  if  accidentally  injured  in  the  performance  of 
such  act,  and  can  not  recover  therefor." 

The  rule  of  law,  as  laid  down  by  Weight,  Justice,  in  Greenleaf 
V.  Illinois  Central  Eailroad  Company,  is,  substantially,  that  if 
the  deficiency  in  the  appliances  exist  at  the  time  of  its  construc- 
tion or  first  use,  and  thus  continue  up  to  the  time  of  the  injury, 
then,  to  fix  liability  on  the  company,  no  evidence  of  further  no- 
tice, actual  or  implied,  is  necessary;'  but  that  if  proper  and 
sufiicient  originally,  and  afterward  rendered  insufficient  by  ac- 
cident or  wear,  then  it  is  to  be  shown,  in  order  to  fix  liability 
therefor,  that  the  company  either  had  notice  thereof,  or  ought 
to  have  had  by  the  use  of  ordinary  vigilance  and  care,  and  therefore 

•Greenleaf,  admr.,  v.  111.  Cent.  R.  mons  v.  Cent.  Ohio  R.  R.  Co.,  6  Ohio 

R.  Co.,  29  Iowa,  14;  Kroy,  admr.,  v.  St.  106;    Wilson  v.  City  of  Charles- 

The  Chi.,  R.  Island  &  P.  R.  R.  Co.,  32  town,  8  Allen,  137;  Felch  v.  Allen,  98 

Iowa,  357;    Mad  Oliver  &  Lake  Eiie  Mass.  572;  Hanrathy  v.  Northern  Cen- 

R.  R.  Co.  V.  Barber,  5  Ohio  St.  662.  tial  Ry.  Co.,  46  Md.  280,  18  Am.  Ry. 

^Greenleaf,  admr.,  e.  111.  Cent.  R.  Rep.  188. 

R.Co.,  29  Iowa,  14;  Kroy,  admr.,  v.  "Greenleaf  v.  111.  Cent.  R.  R.  Co., 

Chi.,  R.  Island  &  P.  R.  R.  Co.,  32  29  Iowa,  14;  S.  C.  4  Am.  R.  181; 

Iowa,  367 ;  Mad  River  &  Lake  Erie  R.  Wonder  v.  The  Baltimore  &  Ohio  R.  R. 

E.  Co.  V.  Barber,  5  Ohio  St.  562;  Tim-  Co.,  32  Md.  411;  S.  C.  3  Am.  R.  143. 
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are  oliargeaHle  therewith.  And  this  we  take  to  be  the  correct 
principle  in  such  cases.' 

A  railroad  company  is  not  required  to  change  its  appliances, 
machinery  or  fixtures,  in  order  to  apply  every  new  invention, 
discovery  or  supposed  improvement;  and  if  there  be  in  use  such 
as  are  less  safe  than  others  in  general  use,  yet  it  does  not  neces- 
sarily follow  that  to  a  servant,  liability  for  injury  results  there- 
from." For  if,  knowing  that  fact,  the  servant  thinks  proper  to 
proceed  in  his  service  irrespective  thereof,  and  be  not  deceived 
as  to  the  degree  of  danger  incurred,  the  company  will  not  be 
liable  for  injuries  resulting  from  the  character  of  such  appli- 
ances." And  if  the  familiarity  of  the  servant  with  the  same  is 
such  as  to  give  him  the  means  of  knowledge,  he  is  then  charge- 
able with  a  knowledge  thereof,  if  of  a  character  within  his 
comprehension.* 

Where  a  conductor,  he  being  the  superior  officer  in  control  of 
a  train,  directs  the  very  act  of  negligence  or  rashness  to  be  done 
by  which  he  receives  an  injury  or  comes  to  his  death,  no  recov- 
ery can  be  had  therefor."     In  the  case  here  cited  the  court  say: 


^Greenleaf  v.  111.  Cent.  R.  B.  Co., 
29  Iowa,  14. 

^  Wonder  v.  The  Baltimore  &  Ohio 
R.  R.  Co.;  32  Md.  411;  S.  C.  3  Am. 
R.  143;  Smith  ».  St.  Loais,  Kansas 
City  &  Northern  R.  R.  Co.,  69  Mo.  82; 
Cagney  v.  Hannibal  &  St.  Jos.  R.  R. 
Co.,  Id.  416;  Baldwin  v.  Chi.,  R.  I.  & 
E.  Ry.  Co.,  50  la.  680;  Piper  «.  N.  Y. 
Cent.  &  H.  R.  R.  R.  Co.,  1  Thomp.  & 
C.  290;  Salters  v.  Del.  &  Hudson  Canal 
Co.,  8  Hun,  338;  Ladd  v.  New  Bedford 
R.  R.  Co.,  119  Mass.  412;  OsboHie  v. 
Knox  &  Lincoln  R.  R.  Co.,  68  Me.  49; 
Dynen  v.  Leach,  26  Law  J.,  N.  S., 
Exch.,  221.  But  see  St.  Louis  &  South 
Eastern  Ry.  Co.  v.  Valirius,  5&  Ind. 
511;  S.  C.  18  Am.  Ry.  Rep.  116; 
Doraey  ».  Phillips  &  C.  Const.  Co.,  42 
Wis.  583;  Toledo,  Wabash  &  Western 
Ry.  Co.  V.  Asbury,  84  111.  429. 

'  Wonder  v.  Bait.  &  Ohio  R.  R.  Co., 
supra. 

*  Wonder  v.  Bait.  &  Ohio  R.  R.  Co., 
supra. 


5  Pewey  ».  The  Chi.  &  N.  W.  R.  R. 
Co.,  31  Iowa,  873.  And  see,  to  same 
effect,  Hodgkins  v.  Eastjern  R.  R.  Co., 
119  Mass.  419,  9  Am.  Ry.  Rep.  271; 
Georgia  R.  R.  &  Banking  Co.  ■». 
McDade,  59  Ga.  78,  18  Am.  Ry.  Rep. 
183.  But  in  Ohio,  liability  has  been 
adjudged  against  a  railroad  company 
for  an  injury  to  an  engineer  caused 
by  a  collision  of  trains,  which  collision 
arose  from  the  conductor's  ordering 
the  engineer  to  proceed  with  the  train 
out  of  time.  The  ruling  seems  to 
have  been  predicated,  upon  the  princi- 
ple that  the.  conductor  was  the  supe- 
rior ofiScer,  whom  the  engineer  must 
obey,  and  that  the  latter  was  igno- 
rant, while  the  conductor  was  in- 
formed, of  the  change  of  time  and 
place  of  passing  trains.  The  conduct- 
or was  considered,  as  representing  the 
principal :  Little  Miami  R.  R.  Co.  v. 
Stevens,  20  Ohio,  416.  See,  following 
the  Ohio  case,  Baltimore  &  Potomac 
R.  R.  Co.  V.  Jones,  95  U.  S.  439,  14 
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"The  only  ground  for  plaintiff's  recovery  must  be  that  of  negli- 
gence  on  the  part  of  defendant's  employes;  and  here  the  in- 
superable difficulty  is,  tiiat  the  deceased  himself  was  the  superior 
officer  of  the  train,  and  directed  the  very  line  of  conduct  which 
resulted  in  his  death-  If  this  was  negligence,  it  must,  of  neces- 
sity, have  been  his  negligence."'  And  the  circumstance  that 
bars  are  down,  or  fences  out  of  repair,  thereby  letting  live 
stock  onto  tlie  track,  by  which  a  train  is  endangered,  does  not 
remove  the  objection  to  such  recovery,  if  knowledge  of  such  de- 
fect be  not  brought  home  to  the  company  a  sufficient  and  reason- 
able time  previous  to  the  injury  to  enable  the  company  to  repair, 
or  unless  such  defect  had  existed  so  long  a  time  as  to  raise  the 
presumption  of  such  knowledge  on  the  part  of  the  company, 
followed  by  like  reasonable  time  for  repairs;  and  even  then,  if 
the  course  directed  by  the  conductor  be  a  dangerous  one,  and  he 
is  injured  by  reason  thereof,  it  is  at  his  own  risk,  and  there  can 
be  no  recovery.^ 

But  although  railroad  companies  are  not  bound  to  the  duty  of 
furnishing  engines  or  appliances  that  are  absolutely  safe,  it 
devolves  on  them  to  use  due  care  and  diligence  to  furnish  such.' 
When  injury  occurs  to  a  servant  on  account  of  alleged  defects, 
the  burden  of  proof  is  on  the  plaintiff  to  show  negligence  in  that 
respect,  or  want  of  care  and  diligence  on  the  part  of  the  corpora- 
tion, in  respect  to  the  use  of  suitable  engines  or  other  appliances 
involved  in  the  question.*    The  onus  of  proof  is  not  shifted  onto 

Am.  Ry.  Rep.  353;  Berea  Stone  Co.  Western  Ry.   Co.  v.  Nelson,  77  111. 

V.  Kraft,  31  Ohio  St.  287;  Pittsburgh,  160;    Wheeler   v.    Erie    Ry.    Co.,   2 

Ft.    Wayne   &   Chicago  Ry.    Co.   v.  Thomp.  &  C.  634;  Lawrence  v.  Milw., 

Lewis,  33  Ohio  St.  196;  Mann  v.  On-  Lake  Shore  &  Western  Ry.  Co.,  42 

ental  Print  Works,  11  R.  I.  1.52.     See  Wis.  326. 

Chicago  &  N.  W.  Ry.  Co.  v.  Bayfield,         » Mobile  &  Ohio  R.  R.  Co.  v.  Thomas, 

87  Mich.  205.  42  Ala.  672,  719. 

1  81  Iowa,  376.  « Mobile  &  Ohio  R.  R.  Co.  r.  Thomas, 

2  Aylesworth  v.  The  Chi.,  R.  Island  42  Ala.  672,  719;  Steflfen  v.  Chi.  &  N. 
&  P.  Railroad  Co.,  30  Iowa,  4-59;  W.  Ry.  Co.,  46  Wis.  259;  Way ».  Ills, 
Dewey  v.  The  Chi.  &  N.  W.  R.  R.  Cent.  R.  R.  Co.,  40  la.  341;  Price  v. 
Co.,  31  Iowa,  373;  HiUiard  v.  Chi.  &  Hpnagan,  5Bradw.  (Ul.),  234;  Atlanta 
N.  W.  Ry.  Co.,  37  la.  442;  Davis  ».  &  Richmond  A.  L.  Ry.  Co.  v.  Carap- 
Chi  R.  I.  &  P.  Ry.  Co.,  40  la.  292;  bell,  56  Ga.  586;  Campbell  v.  Atlanta 
McCormick  V.  Same,  41  la.  193;  Pitts-  &  E.  R.  R.  Co.,  53  Ga.  488;  Henry  v. 
burgh,  Cm.  &  St.  Louis  Ry.  Co.  v.  Staten  Island  Ry.  Co.,  81  N  Y  378. 
Eby,  55  Ind.  567;  Toledo,  Wabash  & 
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defendant  by  the  fact  that  an  injury  has  occurred  from  the  alleged 
defect,  or,  we  may  add,  from  proof  of  the  injury,  and  of  the  defect 
as  the  cause  thereof.  The  defect  must  have  resulted  from  the 
carelessness  of  the  defendant  in  selecting  or  using,  or  in  continu- 
ing to  use,  the  objectionable  article,  with  knowledge  thereof,  or 
such  means  of  knowledge  as  will  charge  the  party  with  neglieence.' 

But  if  the  injury  to  one  servant  be  the  result  of  another  of  his 
fellow  servant's  negligence,  in  a  matter  coming  within  such  other 
servant's  vocation  or  employment,  the  company,  as  at  common 
law,  are,  in  Alabama,  not  liable;''  and  this,  too,  whether  the 
carelessness  to  which  the  injury  is  attributable  be  in  reference 
to  the  use  of,  or  in  relation  to  the  manufacture,  repair,  or  orig- 
inal selectionof,  the  defective  or  unsuitable  structure,  machinery, 
or  thing  in  question,  if  the  servant  guilty  of  the  alleged  negli- 
gence or  want  of  care  be,  in  fact,  the  fellow  servant  of  the  one 
receiving  the  injury." 

It  is  held  in  Illinois,  that  a  servant  in  one  department  may 
recover  for  injuries  occasioned  by  the  gross  negligence  of  one  in 
a  different  and  superior  department  of  the  company's  employ- 
ment, if  the  injured  party  be  free  from  negligence  himself  in  that 
respect;*  but  not  so  if  both  the  employes  be  engaged  in  the  same 
line  of  employment,  and  the  appliances  used,  and  co-servant  caus- 
ing the  injury,  are  selected  with  proper  eare.°  Yet  if  the  objection 
to  the  appliances  or  means  used  be  such  as  merely  requires  an 
increased  degree  of  care  to  avoid  injury,  this  alone  will  not,  by 
the  ruling  in  said  state,  involve  the  company  in  liability  for  in- 
juries incurred  in  their  use."     So  if  he,  being  aware  of  the  defect 

'Mobile   &    Ohio   E.    R.    Co.    v..  Chi.  &  N.  W.  R.  R.  Co.  ®.  Moranda, 

Thomas,  42  Ala.  672,  726;  Ills.  Cent.  93111.302.   And  so  held  in  Tennessee: 

R.  R.  Co.  V.  Houok,  72  111.  285';  Tola-  Nashville  &  Chattanooga  R.  R.  Co.,  & 

do,  Wabash  &  Western  Ry.  Co.  v.  M.  &  C.R.  R.  Co.,  v.  Carroll,  6  Heisk. 

Moore,  77  fli.  217:    Kansas  Pac.  Ry.  347,  12  Am.Ry.Rep.  20;  Nashville  & 

Co.  V.  Salmon,  11  Kans.  83.  Decatur  R.  R.  Co.  v.  Jones,  9  Id.  27, 

2  Walker  v.  Boiling,  22  Ala.  294;  19  Am.  Ry.  Rep.  261. 

Cook  &  Scott  V.  Parham,  24  Ala.  21;  ^  Toledo,  Wabash  &  Western  Ry. 

Mobile  &  Ohio  R.  R.  Co.  v.  Thomas,  Co.  ».  Moore,  admr.,  77  111.  217. 

42  Ala.  672,  721.  °  Indianapolis,  Bloomington  &  West- 

'  Mobile   &    Ohio   R.    B.    Co.    v.  em  R.  R.  Co.  v.  Planigan,  77  lU.  365; 

Thomas,  42  Ala.  672.  Baldwin  v.  Chi.,  R.  I.  &  P.  Ry.  Co., 

♦Toledo,  Wabash  &  Western  Ry.  50  la.  680. 
Co.  «.  O'Connor,  admr.,  77  111.  391; 
76 
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or  insufficiency  of  articles  or  means  used,  or  of  tlie  improper 
character  of  co-employes,  yet  continues  in  service  with  sach 
without  objection  or  making  the  same  known  to.  his  superiors, 
he  can  have  no  recovery  for  injuries  arising  therefrom/  He,  as 
employe,  assumes,  at  common  law,  the  ordinary  risks  of  the 
service  when  he  enters  thereon;'  and  if  extraordinary  ones  are 
discovei-ed  by  him,  he  must  report  the  same,  with  objections, 
else  there  is  no  liability  to  him  from  his  employers  for  injuries 
arising  out  thereof? 

There  is  a  distinction  taken,  however,  in  some  cases,  between 
the  effects  of  the  negligence  of  a  mere  co-employe,  and  that  of  the 
corporation  itself,  or  of  those  principal  managers  who  wield  a 
controlling  influence  over  the  same,  and  over  ordinary  employes. 
In  those  cases  it  is  held,  that  the  principle  which  requires  of  rail- 
road companies  safe  appliances  and  structures  as  to  their  roads, 
applies  as  well  to  the  making  up  and  running  of  trains;  and  that 
where  injury  results  from  the  neglect  of  those  who  control  the 
same,  in  not  properly  manning  the  trains,  that  the  injured  party, 
a  servant  on  such  train,  is  entitled  to  his  action.*    And  so  if  a  co- 


'  Indianapolis,  Bloomington  &  West- 
em  R.  R.  Co.  V.  Flanigan,  77  111.  865; 
Toledo,  Wabash  &  Western  R.  R.  Co. 
i;.Ingrahaiii,  77  111.309. 

2  Indianapolis,  Bloomington  &  West- 
ern R.  R.  Co.  V.  Flanigan,  supra. 

^  Indianapolis,  Bloomington  &  West- 
ern R.  R.  Co.  V.  Flanigan,  77  III.  865; 
Toledo,  Wabash  &  Western  Ry.  Co. 
V.  Ingraham,  77  111.  309. 

*Flike».  The  Boston  &  Albany  R. 
R.  Co.,  53  N.  Y.  (8  Sickels),  549; 
Malone  v.  Hathaway,  64  N.  Y.  5; 
Besel  V.  N  .  Y.  Cent.  &  H.  R.  R.  R. 
Co.,  70  N.  Y.  171,  9  Hun,  457;  Fort 
V.  Whipple,  11  Hun,  586;  Mich.  Cent. 
R.  R.  Co.  V.  Dolan,  32  Mich.  510.; 
Quincy  Mining  Co.  v.  Kitts,  42  Mich. 
34,  9  Repr.  86;  Crutchfield  v.  Rich- 
mond &  Danville  R.  R.  Co.,  76  N.  Car. 
820,  14  Am.  Ry.  Rep.  292;  Hardy  v. 
Car.  Cent.  Ry.  Co.,  Id.  5,  14  Am.  Ry. 
Rep.  309;  Dobbin  v.  Richmond  &  Dan- 
ville R.  R.  Co.,  81  N.  Car.  446;  Chi- 
cago, Burlington  &  Quincy  R.  R.  Co. 


V.  McLallen,  84  111.  109,  16  Am.  Ry. 
Rep.  425;  Mullan  v.  Phil.  &  S.  M.  S. 
Co.,  78  Penn.  St.  25;    Colorado  Cent. 
R.  R.  Co.  V.  Ogden,  3  Col.  499;  Tyson 
V.  S.  &  N.  Ala.  R.  R.  Co.,  61  Ala.  554. 
But  see  Mobile  &  M.  Ry.  Co.  v.  Smith, 
59  Ala.  245;    Howells  v.  Landore  S. 
Steel  Co.,  Law  Rep.  10  Q.  B.  62.    But 
the  Court  of  Appeals  of  New  York 
have  refused,  in  a  recent  case,  to  apply 
this  principle  to  a  head  conductor  hav- 
ing charge  of  the  starting  of  trains,  by 
whose  negligence  in  the  discharge  of 
such  duty  a  brakeman  is  killed;    and 
held  the  company  not  liable:    Rose  ». 
Boston  &  Albany  R.  R.  Co.,  58  N.  Y. 
217;    S.  C.  9  Am.  Ry.  Rep.  515.    But 
see  Booth  v.  Boston  &  Albany  R.  R. 
Co.,  73  N.  Y.  38;    McCosker  «.  Long 
Island  R.  R.  Co.,  21  Hun,  500;  S.  C.  59 
How.   Pr.   258.     A  conductor  is  not 
guilty  of  negligence  in  obeying  an  or- 
der of  an  assistant  superintendent  of 
the  road  to  run  to  the  next  station, 
although  another  train,  is  overdue  at 
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servant  or  employe  be  detailed  to  the  performance  of  tlie  duties 
of  principal  manager,  so  that  his  acts  become  those  of  the  com- 
pany, instead  of  those  of  a  mere  under-employe,  then  an  employe 
of  the  company,  injured  by  the  negligfence  of  the  one  thus  dis- 
charging such  principal  duties,  will  be  entitled  to  his  action,  if 
clear  of  contributive  negligence  on  his  part.' 

In  case  of  injury  by  a  railroad,  it  is  the  duty  of  the  company 
or  its  servants  to  place  the  injured  party  in  comfortable  quarters, 
if  to  be  foundj  where  he  may  be  cared  for,  and  have  inedicar 
attendance.  This  done,  the  obligation  of  humanity  being  thus 
far  properly  discharged,  the  legal  duty  and  obligation  of  the 
company  ceases  therewith;  if  death  be  occasioned  thereafter 
by  an  imprudent  removal,  the  company  are  not  liable  therefor.' 

In  Massachusetts  it  is  held  that  the  engine  driver,  and  the 
man  whose  duty  it  is  to  see  that  tlie  Ibcomotive  engine  is  in 
proper  order,  do  not  bear  such  relation  to  each  other  as  makes 
them  co-employes,  in  that  sense  which  prevents  the  one  from  re- 
covering against  the  company  damages  occasioned  by  the  negli- 
gence of  tlie  other.  The  driver  is  not  necessarily  supposed  to 
be  familiar  with  the  other,  or  to  have  a  knowledge  of  his  jier- 
soual  habits  as  to  carefulness  or  negligence,'  and  is  therefore  not 
required  to  object  to  the  same  as  a  precedent  act  of  protection  to 
himself,  or  to  quit  his  employment.  JSTor  will  the  fact  of  his 
own  negligence  or  disobedience  of  orders  in  reference  to  the 
transaction,  preclude  him  from  a  recovery,  if  neither  such  neg- 
ligence nor  disobedience  of  orders  conduce  to  the  causing  of 
the  injury.* 

And  the  employment  of  an  engine  driver,  and'a  laborer  in  a 
carpenter  shop,  of  one  and  the  same  company,  are  held  to  be  so 

that  point:  C,  B.  &  Q.  E.  R.  Co.  v.  261;  and  in  Alabama:  Mobile  &  M. 

McLiillen,  supra.  Ry;  Co.   v.   Smith,  59  Ala.  245.    And 

'  Hofnagle  ».  The  New  York  Cent.  so    as    to  brakemen   and  engineers: 

&  Hudson  River  R.  R.  Co.,  55  N.  Y.  Pittsburgh,  Ft.  Wayne  &  Chicago  Ry. 

(10  Sickels),  608.  Co.  v.  Lewis,  33  Ohio  St.  196;   Mobile 

^Balt.  &  0.  R.  R.  Co.  v.  State,  use  &  M.  Ry.  Co.  v.  Smith,  59  Ala.  246; 

ofWoodward,  41  Md.  268;    Northern  and  brakemen  on  the  same  train:  Chi- 

Cent.  Ry.  Co.  v.  Stale,  29  Md.  420.  cago  &  Alton  R.  R.  Co.  v.  Rush,  84 

8 Ford  V.  Fitchburg  R.  R.  Co.,  110'  111.  570. 
Mass.  240.    And   so   in   Tennessee:         *  Ford  «>.  Fitchburg  R.  R.  Co.,  110 

Nashville  & .  Decatur   R.  R.  Co.   v.  Mass.  240. 

Jones,  9  Heisk.  27,  19  Am.  Ry.  Rep.  - 
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dissimilar  and  separate  from  each  other  that  the  one  will  not  be 
held  responsible  for  the  negligence  of  the  other.  A  person  em- 
ployed in  a  carpenter's  shop  of  a  railroad  company  is  not  pre- 
sumed to  know,  nor  required  to  know,  of  the  negligence  or  neg- 
ligent habits  of  those  persons  entrusted  with  the  handling  of  en- 
gines and  running  of  trains;  and  therefore  the  company  will  be 
held  liable  for  an  injury  caused  by  his  gross  negligence.'  And 
60  that  of  a  fireman  on  a  train  of  cars,  and  of  the  person  whose 
duty  it  is  to  arrange  and  attend  to  what  is  termed  a  mail-catcher, 
placed  by  the  side  of  the  track  to  aid  in  transferring  the  mail 
bags,  is  not  such  common  service  as  makes  these  two  servants 
of  a  railroad  company  co-employes,  within  that  meaning  of  the 
term  which  is  necessary  to  exist  to  exonerate  the  company  from 
liability  for  injuries  caused  to  one  of  them  by  the  negligence  of 
the  other.''  And  while,  ordinarily,  there  must  be  proof  of  care 
on  the  part  of  the  injured  person,  or  such  gross  negligence  on 
the  part  of  the  company  as  admits  of  a  recovery  regardless  of 
slight  negligence  of  the  plaintiif,  to  justify  a  recovery,  yet  the  cir- 
cumstance of  a  fireman  being  struck  by  such  mail-catcher  in  the 
darkness  of  night,  at  a  place  where  his  duty  required  him  to  put 
his  head  out  to  look  for  signals,  will,  in  the  absence  of  other 
proof,  he  prima  facie  evidence  of  care  on  his  part.' 

The  fact  that  several  lines  of  road  connect  with  each  other, 
and  sell  tickets  and  contract  for  freights  through  and  over  all 
the  several  lines,  there  being  a  diversity  of  fares  of  the  several 
roads,  with  coupons  of  tickets  representing  the  same,  does  not 
constitute  an  employe  on  one  of  sucli  lines  an  employe  of  an- 
other thereof,  or  of  the  whole,  in  such  manner  and  eifect  as  to 
bring  him,  in' case  of  injury  from  a  line  other  than  the  one  di- 
rectly employed  on,  within  the  principle  that  one  employe  can 
not  recover  of  his  employer  for  an  injury  inflicted  by  the  negli- 
gence of  a  co-employe.*    If,  however,  the  piaintilf,  by  his  own 

'Chi.  &  Alton  R.  R.  Co.  v.  Keefe,  'C,  B.  &  Q.  R.  R.  Co.  v.  Gregory, 
47  111.  110;  Lalor  v.  C,  B.  &  Q.  R.  adm'r,  68  III.  272. 
R.  Co.,  62  111,  401  i  Ryan  v.  Chi.  &  N.  *  Carroll  v.  The  Minnesota  Valley  R. 
W.  Ry.  Co.,  60  111.  171.  And  see  Mc-  R.  Co.,  13  Minn.  30.  And  see  Swain- 
Knight  V.  Iowa  &  Minn.  R.  R.  Const,  son  v.  Northeastern  Ry.  Co.,  Law  Rep. 
Co.,  43  la.  406,  14  Am.  Ry.  Rep.  465.  3  Exch.  Div.  341,  18  Am.  Ry.  Rep. 

"  C,  B.  &  Q.  R.  R.  Co.  1).  Gregory,  569)  Warburton  v.  Great  Western  Ry. 

adm'r,  58  111.  272.  Co.,  Law  Rep.  2  Exch.  30. 
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negligence,  contributes  to  bring  about  the  injury,  he  can  not  re- 
cover, unless  the  wrong  be  intentional.' 

Where  one  railroad  company  uses  and  runs  upon  the  track  of 
another  company,  by  leave  of  the  latter,  a  switch-tender  on  the 
road  so  used  is  not  a  servant  of  the  company  *so  using  it,  or  a 
fellow  servant  of  its  engineers  operating  on  its  locomotives;  and 
therefore  an  engineer  of  the  latter,  if  injured  by  reason  of  the 
negligence  of  such  switch- tender,  is  entitled  to  recover  for  the 
injury  against  the  company  employing  the  switchman,  if  there 
be  no  negligence  on  the  part  of  the  injured  person." 

And  where  the  action  is  for  a  personal  injury,  and  a  defense 
is  set  up  that  the  injured  person  was,  at  the  time  of  the  injury, 
an  employe  of  the  company,  and  was  injured  in  the  business  of 
his  employment,  thus  relying  on  the  common  law  principle  to 
avoid  a  recovery,  evidence  to  the  jury  is  proper  to  show,  or  tend- 
ing to  sh6w,  that  the  plaintiff,  though  a  servant  of  the  company, 
was  nevertheless,  at  the  time  of  the  injury,  a  passenger  on  tlie 
train  upon  which  he  was  injured;  that  he  was  rendering  his 
service  elsewhere  than  on  the  train,  and  was,  by  the  terms  of  his 
engagement,  being  carried  back  and  forth  daily  to  and  from  his 
work  as  part  of  the  compensation  for  his  service,  and  was  there- 
fore a  paying  passenger  on  the  train  at  the  time  of  receiving  the 
injury.' 

A  contractor  of  a  railroad  corporation,  to  whom  a  work  of  the 
corporation  is  let  for  construction,  is  the  principal  of  the  per- 
sons whom  he  employs  on  the  work,  and  not  the  railroad  com- 

■  Carroll   v.  The  Minnesota  Valley  negligence;  but  if  under  the  joint  con- 

E.  R.  Co.,  13  Minn.  30,  34;  McMahon  trol  of  servants  of  both  companies, 

».  Davidson,  12  Minn.  372.  then  both  are  liable.    And  see,  also, 

^  Smith,  adm'x,  f.  New  York  &  Har-  Mulherrin  v.  Delaware,  Lackawanna 

lem  R.  R.  Co.,  19  N.  Y.  (-5  Smith),  &  Western  R.  R.  Co.,   81  Penn.  St. 

127;  S.  C.  6  Duer,  225;    Vose  v.  Lan-  366,  15   Am.  Ry.  Eep.  456,   decided 

cashire  &  Y.  Ry.  Co.,  2   Hurl.  &  N.  under   the    Pennsylvania   statute  of 

728;  Warburton  v.  Great  W.  Ry.  Co.,  April  4,  1868  (Pamph.  L.  58),  provid- 

supra;  Swainson  i>.  N.  E.  Ry.  Co.,  ing  that  if  an  employe  be  injured  by 

supra.    See  Nashville  &  Chattanooga  another  company,  the  right  of  action 

R.  R.  Co.,  andM.  &  C.  R.  R.  Co.,  v.  should  be  the  same  as  if  he  were  an 

Carroll,  6  Heisk.  847, 12  Am.  Ry.  Rep.  employe  of  the  company  in  fault.     In 

20,  where  it  is  held  that  if,  m  such  the  case  cited,  the  plaintiff  was  held 

case,  the  train  be  under  the  exclusive  to  come  within  the  statute, 

control  of  the  using  company,  it  is  lia-  "  O'Donnell  v.  The  Allegheny  R.  R. 

ble  for  all  damages  occurring  through  Co.,  50  Penn.  St.  R.  490. 
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pany;  and  if  his  character  for  skillfulness  or  carefulness  is  to  be 
ascertained  as  a  matter  of  care  and,  prudence,  it  is  for  those  whom 
he  employs  in  his  service,  and  not  the  railroad  company,  to  in- 
quire into  it.'  One  who  employs  a  contractor  to  erect  a  build- 
ing, or  to  do  any  other  job  of  work,  does  not  become  a  guaran- 
tor, to  the  employes  of  such  contractor,  for  his  skill  or  care  in 
performing  the  work." 

And  where,  by  the  terms  of  the  contract,  the  contractor  under- 
takes to  do  a  work  in  "  accordance  with  the  plans,  specifications 
and  instructions  furnished  "  by  the  company,  the  term  "  instruc- 
tions "  is  to  be  construed  as  having  reference  "to  the  kind  of 
structure,  design,  materials,  combinations,  and  all  other  matters 
pertaining  to  the  planning  of  the  building  to  be  erected"";  but 
the  method  or  means  of  accomplishing  this  work  thus  under- 
taken by  the  contractor,  is  a  matter  to  be  left  to  the  con- 
tractor's own  skill  and  judgment,  and  for  which  the  company 
are  in  nowise  responsible;  and,  therefore,  for  an  injury  to  one 
of  the  contractor's  employes,  growing  out  of  the  contractor's 
unfitness  for,  and  manner  of,  performing  the  work,  the  com- 
pany are  not  liable.* 

The  Supreme  Court  of  Tennessee,  while  it  fully  recognizes  as 
law  the  general  principle  of  the  English  and  American  cases,  that 
the  employer  is  not  liable  for  injuries  inflicted  on,  or  sujBTered 
by,  a  servant  or  employe,  from  the  negligence  of  a  co-servant  or 
co-employe  of  the  injured  person,'"  nevertheless  hold  that  the 
exceptions  arising  out  of  different  grades  of  service  apply  to 
cases  of  injury  to  a  mere  laborer  on  the  track,  caused  by  the 
negligence  of  the  director  or  dispatcher  of  trains;  and  that  an 
injury  to  such  laborer,  occasioned  by  being  run  against  by  a 
train  sent  over  the  road  out  of  schedule  time,  and  unknown  to 
the  laborer,  is  within  such  exception  to  the  general  rule,  and 
therefore  the  company  is  liable." 

'Hunt  V.  The  Pennsylvania  K.  R.  51  Penn.  St.  475.    And  see  Central  E. 

Co.,  51  Penn.  St.  475.    But  see,  con-  R.  &  Banking  Co.  v.  Grant  &  O'Hara, 

tra,  Kansas  Pacific  Ry.  Co.  v.  Little,  46  Ga.  417,  11  Am.  Ry.  Rep.  427. 

19  Kans.  267,  17  Am.  Ry.  Rep.  455.  «  Ragsdale  v.  Mempliis  &  Charleston 

2  Hunt  V.  The  Pennsylvania  R.  R.  R.  R.  Co.,  59  Tenn.  426,  20  Am.  Ry. 

Co.,  51  Penn.  St.  475.  Rep.  182. 

'  Hunt  V.  Pennsylvania  R.  R.  Co.,  'Haynes  v.  The  East  Tenn.  &  Geor- 

51  Penn.  St.  475.  gia  R.  R.  Co.,  3  Cold.   222— citing, 

*Hunt  V.  Pennsylvania  R.  R.  Co.,  and  relying   on,    as  authority,  The 
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In  Iowa,,  it  is  held  that  a  person  employed  as  a  section  man 
upon  a  railroad,  whose  labor  consists  in  assisting  to  repair  and 
keep  in  order  the  railroad  track,  and  who  goes  and  comes  with 
others,  his  co-employes  in  the  work,  riding  upon  a  hand-car 
upon  the  track,  is  an  employe  of  the  company,  within  the  mean- 
ing of  the  statute  rendering  railroad  corporations  liable  for 
injuries  received  by  one  employe  by  reason  of  the  negligence  of 
another.'  And  in  Missouri  it  is  held  that  a  section  foreman  is, 
for  the  purpose  of  keeping  the  track  in  repair,  the  company 
itself;  that  notice  to  him  of  defects  in  the  road-bed,  is  notice  to 
the  company;  and  that  his  negligence  is  the  negligence  of  the 
company,  for  the  consequences  of  which,  in  injuring  a  brake- 
man  engaged  in  coupling  cars,  the  company  is  liable." 


Louisville  &  Nashville  R.  R.  Co.  v. 
Collins,  2  Duvall  (Ky.),  114.  And 
see  Nashville  &  Chattanooga  R.  R. 
Co.,  and  M.  &  C.  R.  R.  Co.,  v.  Car- 
roll, 6  Heisk.  347,  12  Am.  Ry.  Rep. 
20;  Nashville  &  Decatur  R.  R.  Co.  v. 
Jones,  9  Heisk.  27,  19  Am.  Ry.  Rep. 
<61;  McKniglifc  v.  Iowa  &  Minn.  R. 
R.  Const.  Co.,  43  la.  406,  14  Am.  Ry. 
Rep.  465.  A  laborer,  employed  by  a 
contractor  in  repairing  a  railroad,  and 
a  superintendent  of  the  company 
who  oversees  such  work,  are  not 
fellow  servants:  Cook  v.  Hannibal  & 
St.  Joseph  R.  R.  Co.,  63  Mo.  397,  20 
Am.  Ry.  Rep.  177.  In  Iowa,  it  is 
held  that  a  detective,  employed  to  go 
upon  and  along  the  track  for  the  pur- 
pose of  discovering  persons  .in  the  act 
of  obstructing  it,  is  a  co-servant  with 
an  engineer:  Pyne  v.  C,  B.  &  Q.  R. 
R.  Co.,  54  la.  223;  S.  0.  6  N.  W. 
Repr.  281,  21  Am.  Ry.  Rep.  229. 
But  for  an  injury  occurring  through 
the  negligence  of  the  engineer,  an 
action  may  be  maintained  under  the 
Iowa  Code,  Sec.  1307:  lUd.  But  see 
Chicago  &  N.  W.  R.  R.  Co.  ».Moran- 
da,  93  111.  302,  where  the  company  was 
held  liable  for  an  injury  to  a  track 
laborer  by  being  struck  by  a  lump  of 
coal,  thrown  from  a  train  by  a  fire- 


man. Also  Same  Company  v.  Bliss,  6 
Bradw.  (111.),  411;  Toledo,  Wabash 
&  Western  Ry.  Co.  e.  O'Connor,  77 
111.  391.  See  contra,  however,  Ross 
V.  N.  Y.  Cent.  &  Hudson  River  R.  R. 
Co.,  5  Hun,  488;  Kumler  ».  Junction 
R.  R.  Co.,  33  Ohio  St.  150;  Tunney  v. 
Midland  Ry.  Co., 'Law  Rep.  1  C.  P. 
291. 

'Frandsen  v.  C,  R.  L  &P.  R.  R. 
Co.,  36  Iowa,  372.  And  see  Mobile  & 
M.  Ry.  Co.  V.  Smith,  59  Ala.  245; 
Zeigler  v.  Day,  123  Mass.  152;  Bar- 
ringer  V.  Del.  &  Hudson  Canal  Co., 
19  Hun,  216;  Crispin  v.  Babbitt,  81 
N.  Y.  516;  Hamilton  v.  Iron  Mount- 
ain Co.,  4  Mo.  App.  564. 

^  Lewis  V.  St.  Louis  &  Iron  Mountain 
R.  R.  Co.,  59  Mo.  495,  8  Am.  Ry. 
Rep.  450;  Devany  v.  Vulcan  Iron 
Works,  4  Mo.  App.  286;  Whalen  v. 
Centenary  Church,  62  Mo.  326;  Cook 
e.  Hannibal  &  St.  Joseph  R.  R.  Co., 
63  Mo.  397.  And  in  Wisconsin  the 
same  principle  is  applied  to  a  yard 
master:  Bessex  v.  Chicago  &  North 
Western  Ry.  Co.,  45  Wis.  477,  18 
Am.  Ry.  Rep.  58.  See,  also,  Louis- 
ville &  Nashville  R.  R.  Co.  v.  Bowler, 
9  Heisk.  866,  20  Am.  Ry.  Rep.  65; 
Stevenson  v.  Jewett,  16  Hun,  210. 
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An  employe  of  a  railroad  company  can  not  recover  of  the 
company  damages  for  injuries  caused  by  his  own  negligence  in 
the  course  of  his  employment;  hence,  where  a  brakeman  is 
killed  by  reason  of  a  defect  in  that  portion  of  the  brake  immedi- 
ately under  his  own  eye  and  supervision,  and  which  it  was  his 
duty  to  keep,  or  have  kept,  in  order,  there  can  be  no  recovery 
against  the  company  for  the  death/ 

The  death  of  an  employe  pending  his  action  for  injuries,  and 
when  he  has  recovered  judgment  below,  which  has  been  re- 
versfed  on  appeal  by  an  intermediate  court,  will  not  abate  the 
action.  By  the  recovery  in  his  life-time,  his  claim  for  damages 
becomes  merged  in  the  judgment,  and  the  action  of  reversal 
by  the  intermediate  tribunal  merely  suspends  the  judgment 
until  final  action  by  the  court  of  last  resort." 

7.  Engagement  and  compensation  of  employes. — No  official 
action  of  the  board  of  directors  of  a  railroad  corporation  is 
essential  to  procure,  or  direct,  the  labor  of  one  as  servant  or 
employe.'  And  where  there  is  no  special  agreement  as  to  the 
amount  of  the  compensation  to  be  made  to  the  employe,  officer 
or  servant  of  the  company,  and  services  are  rendered  at  its 
request,  then  the  rule  of  compensation  fixes  the  amount  that  the 
services  are  worth.*  If  there  be  a  question  between  the  plaintiff 
and  the  company,  involved  in  the  case,  as  to  whether  there  was 
a  special  contract  at  a  fixed  price,  then  conversations  of  the 
plaintiff  and  the  officers  or  agents  of  the  company,  tending  to 
show  that  fact,  or  the  contrary  thereof,  may  go  in  evidence.' 

'  111.  Cent.  R.  E.  Co.  v.  Jewell,  46  Eagle  Bank,  30  N.  T.  83;  Chicago  & 

111.  99.     The  rule  that  a  master  is  not  North  Western  Ry.  Co.  v.  Jam3s,  22 

liable  for  injuries  sustained  by  one  Wis.  194. 

servant  through  the  negligence  of  an-  *Bee  v.  San  Francisco  &  Humboldt 

other  servant,  does  not  apply  where  BayR.  R.  Co.,  46  Cal.  248.    And  this 

the  servant,  at  the  time  of  the  injury,  is  so,  even  where  the  charter  requires 

is  not  acting  in  the  service  of  the  the  compensation  to  be  fixed  by  the 

master:    Washburn    v.   Nashville    &  board  of  directors,  if  they  neglect  to 

Chattanooga  R.  R.  Co.,  3  Head,  638;  do  so:  Rogers  v.  Hastings  &  Dakota 

Hutchinson  v.  York,  N.  &  B.  Ry.  Co.,  Ry.  Co.,  22  Minn.  25,  19  Am.  Ry. 

5  Exch.   343;  Tunney  v.  Midland  Ry.  Rep.  412.     See,  also,  Missouri  River 

Co.,  Law  Rep.,  1  C.  P.  291.  R.  R.  Co.  v.  Richards,  8  Kans.  101. 

2  Lewis  V.  St.  L.  &  I.  M.  R.  R.  Co.,  "  Bee  v.  San  Francisco  &  Humboldt 

supra.  Bay  R.  R.  Co.,  46  Cal.  248.    Where  a 

'  Bee  ».  San  Francisco  &  Humboldt  president  of  a  railroad  company  after- 
Bay  R.  R.  Co.,  46  Cal.  248;  Hooker  v.  ward  became  a  member  of  a  ronstruc- 
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Under  the  sixty-third  section  of  the  corporation  act  of  New 
Jersey,  giving  laborers  a  first  lien  for  their  wages  upon  the 
assets  of  a  corporation  in  case  of  its  insolvency,  it  is  held  that 
the  lien  attaches  as  of  the  date  which  the  court  adjudges  to  be 
the  time  when  the  insolvency  occurred  which  gives  it  jurisdic- 
tion.' One  not  in  the  employ  of  the  corporation  at  such  time, 
though  having  a  claim  for  wages,  is  not  within  the  policy  of  sthe 
act."  But  the  presentation  of  a  claim  embracing  other  items 
than  wages,  or  the  proving  of  a  claim  for  an  excessive  amount, 
or  the  acceptance  of  a  note  (unless  the  intention  is  manifest), 
does  not  forfeit  the  lien.^  It  makes  no  difference  that  the 
wages  accrued  long  before  the  insolvency;  one  in  the  com- 
pany's employ  at  that  time  is  entitled  to  his  lien  for  the  full 
amount  dne  him,  but  not  for  the  interest  accruing  before  the 
lien  attaches.* 

Employes  of  a  railroad  company  which  goes  into  the  hands 
of  a  receiver  are  not  creditors  at  large;*  but  mortgagees  seeking 
to  foreclose  will  be  required  to  satisfy  such  claims  out  of  the 
future  earnings  of  the  road,  or  out  of  the  trust  property."  A 
preference  in  derogation  of  the  right  of  creditors  to  be  paid 
equally  should  not  be  extended  by  construction;'  thus  where 
such  preference  is  given  to  employes,  it  will  not  be  extended  to 
one  furnishing  the  labor  or  services  of  others  under  a  contract 
to  perform  the  whole,  or  a  certain  part,  of  the  business  of  a  cor- 
poration.    Such  a  person  is  not  an  employe,  but  a  contractor; 

tion  company  formed  to  complete  the  E.  R.  Co.  ®.  Oxford  Iron  Co.,  33  N.  J. 

road,  and  which  took  all  its  assets,  Eq.  192;  S.  C.  1  Am.  &  Eng.  R.  R. 

assumed  its  debts,  and  paid  its  claims,  Cas.  205. 

and   the   railroad  afterward  became  "Ibid. 

merged   into    another  road,   against  ^Ibid. 

which  the  president  brought  suit  to  *Ibid. 

recover  for  the  value  of  his  services,  ^  Duncan  v.  Trustees  of  Chesapeake 

as  president,  in  procuring  the  right  of  &  Ohio  R.  R.  Co.,  Cir.   Ct.,  city  of 

way,  etc.,  performed  during  the  time  Richmond,  Va.,  Feby.  term,  1876,9 

he  was  a  member  of  such  construction  Am.  Ry.  Rep.  386. 

company,  it  was  held  he  could  not  re-  *  Duncan  «).  Trustees,  etc.,  supra; 

cover,  for  the  reason  that  he,  as  such  Douglass  v.  Cline,  12  Bush,  608,  18 

member  of  the  construction  company.  Am.  Ry.  Rep.  273. 

had  assumed  the  payment  of   such  '  Lehigh  Coal  &  Nav.  Co.  v.  Central 

services:  Nebraska  Ry.  Co.  v.  Lett,  8  R.  R.  Co.  of  N.  J.,  29  N.  J.  Eq.  252, 

Neb.  251,  20  Am.  Ry.  Rep.  364.  18  Am.  Ry.  Rep.  207. 
'  Delaware,  Lackawanna  &  Western 
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and  the  right  is  conferred  only  upon  the  person  actnally  and 
personally  performing  the  labor  or  service.^ 

8.  Liability  for  injury  to,  if  engaged  outside  their  usual  em- 
ployment.— If  an  employe  of  a  railroad  company  be  ordered 
from  his  ordinary  employment  for  which  he  is  engaged,  and 
placed  in  a  different  and  more  hazardous  one,  by  those  of  the 
company's  agents,  officers  or  servants  having  him  under  their 
control,  and  in  the  course  of  such  more  hazardous  employment 
he  be  injured,  the  company  will  be  liable  to  respond  therefor,  if 
he  has  himself  been  free  from  blame  or  carelessness  contributing 
to  bring  about  the  injury,  although  the  injury  may  have  result- 
ed from  the  nesfligence  or  want  of  care  of  his  fellcfw  servant  or 
co-servants,  so  called,  in  such  employment.'' 

Employes  going  outside  of  their  regular  employment,  and  of 
their  own  volition  engaging  in  other  parts  of  the  business  of  the 
company,  are,  if  injured  whilst  so  engaged,  injured  in  their  own 
wrong,  and  have  no  Tight  of  action  or  remedy  against  the  com- 
pany— as,  for  instance,  a  conductor,  engaged  of  his  own  mere  will 
in  coupling  cars.  They  must  be  wholly  without  fault,  to  be  en- 
titled to  an  action,  provided  the  company  is  not  wanting  in 
proper  care  and  diligence  in  respect  to  the  cause  of  the  injury.' 
And  so,  if  the  injury  result  in  death,  and  suit  is  by  the  widow, 
under  the  Georgia  statute,  the  deceased  must  have  been  without 
fault." 

"When  a  servant  proceeds  in  the  ordinary  course  of  his  duty 
to  which  he  has  been  assigned,  with  the  consent  and  acquiescence 
of  his  superior,  and  in  the  absence  of  instructions  to  the  con- 
trary, he  is  not  chargeable  with  negligence  in  case  of  accident.' 

•L.  C.  &  N.  Co.  V.  Cent.  R.  R.  Co.  188;    Lake  Shore  &  Mich.  Southern 

2  Chi.   &  Great  Eastern  Ry.  Co.  v.  Ry.  Co.  v.  Knittal,  S3  Ohio  St.  468. 

Harney,   28  Ind.   28;    Lalor,    adm'r,  But  if  an  emergency  exist,  it  is  other- 

V.  Chicago,  Burlington  &  Quincy  R.  wise,  if  the  employe  act  in  good  faith: 

R.  Co.,  52  m.  401;  Chicago  &  N.  W.  Central  R.  R.  &  Banking  Co.  v.  Sears, 

By.  Co.   V.  Bayfield,   37  Mich.   205;  59  Ga.  436,  18  Am.  Ry.  Rep..  1130. 
Hurst  V.  C,  R.  I.  &  P.  R.  R.  Co.,  49  'i'Riimhm&  v.  Camuw,  mOw.  105; 

la.  76;  Mann  ».  Oriental  Print  WorkF,        Thompson   -v.  The  Centra,!  B.   R.  &  • 
11  R.  I.  152.    See  flawley  v.  Northern        Banting  Co.,.54Geo.  509;  ante,  chap. 
Cent.  Ry.  Co.,  17  Hun,  115.  56,.  ai!i;hd'n.2.     But  he  is  presumed  to 

^Campbell  v.  The  Atlanta  &  Rich-        be,wilbotit;fattlt  nntiil  the  contrary  is 
mond  A.  L.  R.  R.  Co.,  53  Geo.  488.        sbowjj:    lb. 

And  see  Hanrathy  r.  Northern  Centra;!  ''Sprongv.  Boston  &  Albany  R.  R. 

Ry.  Co.,  46  Md.  280,  18  Am.  Ry.  Rep.       Co.,  58  N.  Y.  56,  9  Am.  Ry.  Rep.  475. 
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Til  US  where  a  head  brakeman  was  killed  by  a  collision  while  rid.- 
iug  upon  an  engine,  and  it  appeared  that  his  duties  frequently 
required  him  to  ride  there ;  that  it  was  the  usual  custom  on  that 
road,  and  done  with  the  knowledge  of,  and  without  objection  by, 
his  superior,  it  was  held  that  the  non-observance  of  printed  rules 
•against  so  leaving  his  post,  of  which  it  did  not  appear  he  had 
notice,  was  not  a  violation  of  duty.'  It  is  for  the  jury  to  say,  in 
such  case,  \vhether  the  deceased  is  rightfully  upon  the  engine.'' 
9.  Are  entitled  to  safe  materials  and  structures. — The  em- 
ployes of  railroad  corporations  are  entitled  to  have,  and  it  is 
the  duty  of  such  companies  to  furnish,  safe  materials  and  struct- 
ures; and  they  must  in  tlie  first  instance  properly  construct  their 
roads,  with  all  the  necessary  appurtenances,  and  thereafter  keep 
the  same  in  proper  repair,  and  free  from  obstructions.  For  a 
failure  therein,  they  are  liable  to  employes  for  injuries  and  dam- 
ages caused  by  reason  of  such  omissions,'  unless  the  defects 


VSprong  V.  B.  &  A.  R.  R.  Co.,  su- 
pra. 

HWmm  Cent.  R.  R.  Co.  v.  Welch, 
52  111.  183;  Chi.  &  N.  W-  R.  R.  Co.  v. 
Swett,  45  111.  201;  Toledo,  Wabash  & 
Western Ry.  Co.  v.  Asbury,  84  111.  429; 
Indianapolis  &  St.  Louis  R.  R.  Co. 
V.  Estes,  96  111.  470;  S.  C.  1  Am.  * 
Eng.  R.  R.  Cas.  622;  Harrison  v.  Cen- 
tral R.  R.  Co.,  2  Vroom  (N.  J.),  293; 
Paulmier  v.  The  Erie  R.  R.  Co.,  5 
Vroom  (N.  J.),  151;  Western  &  At- 
lantic R.  R.  Co.  V.  Bishop,  50  Geo. 
465;  Central  R.  R:  Co.  v.  Mitchell,  63 
Ga.  173;  S.  C:  1  Am.  &  Eng.  R.  R. 
Cas.  145;  Wedgwood  v.  Chicago  & 
North  Western  Ry.  Co.,  44  Wis.  44, 
19  Am.  Ry.  Rep.  393;  Bessex  i\  Chi- 
cago &  North  Western  Ry.  Co.,  45 
Wis.  477,  18  Am.  Ry.  Rep.  58;  Stet- 
ler  ».  C.  &  N.  W.  Ry.  Co.,  49  Wis. 
609;  S.  C.  6  N.  W.  Repr.  303,  21  Am. 
Ry.  Rep.  89;  S.  C.  46  Wis.  497,  21 
Am.  Ry.  Rep.  40.2;  Cumberland  & 
Penn.  R.  R.  iCo.  v.  The  State,  for  use, 
etc.,  37  Md.  156;  Same  v.  State,  for 
use  of.  Moran,   44   Md.    283;    East 


Tenn.,  Va.  &  Ga.  R.  R.  Co.  v.  Hodges, 
15  Am.  Ry.  Rep.  174;  St.  Louis  & 
South  Eastern  Ry.  Co.  v.  Valirius,  56 
Ind.  511,  18  Am.  Ry.  Rep.  116; 
Hough  V.  Texas  &  Pacific  Ry.  Co., 
100  U.  S.  213,  21  Am.  Ry.  Rep.  451; 
Gibson  v.  Erie  Ry.  Co.,  63  N.  Y.  449; 
Leonard  v.  Collins,  70  jST.  Y.  90;  Besel 
V.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  70 
N.  Y.  571;  Fuller  v.  Jewett,  80  N.  Y. 
46;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas. 
109;  Kain  v.  Smith,  80  N.  Y.  458;  Cone 
V.  Del.,  Lack.  &  Western  R.  R.  Co., 
81  N.  Y.  206;  S.  C.  15  Hun,  172;  King 
V.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  4 
Hun,769;  Stevenson  v.  Jewett,  16 Hun, 
210;  DeForest  v.  Jewett,  19  Hun,  509; 
Lake  Shore  &  Mich.  Southern  Ry.  Co. 
V.  Fitzpatrick,  31  Ohio  St.  479;  Har- 
kins  V.  Standard  Sugar  Refinery,  122 
Mass.  400;  Lovejoy  v.  Boston  &  Low- 
ell R.  R.  Co.,  125  Mass.  79;  Shanny  v. 
Androscoggin  Mills,  66  Me.  420;  Coop- 
er V.  Cent.  R.  R.  Co.,  44  la.  134;  Dale 
V.  St.  Louis,  Kansas  City  &  Northern 
Ry.  Co.,  63  Mo.  455,  21  Am.  Ry.  Rep. 
217;  Bridges  v.  St.  Louis,  Iron  Moun- 
tain &  S.  R.  R.  Co.,  6  Mo.  App.  389; 
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causing  the  injury  were  well  known  to  the  employe,  and  had 
been  for  a  reasonable  time  in  which  to  object  thereto,  and  no  ob- 
jections or  notice  as  to  the  same  were  made  to  his  superiors;  for 
•then  there  can  be  no  recovery.' 


McMillan  v.  Union  Press  Brick  Works, 
Id.  434;  Colorado  Cent.  R.  R.  Co.  v. 
Ogden,  3  Col.  499;  Houston  &  Tex.  Ry. 
Co.  V.  Oram,  49  Tex.  341;  Baker  v.  Al- 
legheny Valley  R.  R.  Co.,  96  Penn. 
St.  211;  S.  C.  10  Repr.  672;  LeClair 
V.  First  Div.  St.  Paul  &  Pae.  R.  R. 
Co.,  20  Minn.  9.  This  power  can  not 
be  delegated  to  an  agent,  so  as  to  re- 
lieve the  company  from  responsibility: 
Booth  V.  Boston  &  Albany  R.  R.  Co., 
67  N.  Y.  593;  S.  C.  73  N.  Y.  38;  Besel 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra; 
Kirkpatrick  v.  Same,  79  N.  Y.  240; 
Harvey  v.  Same,  19  Hun,  556;  Har- 
kins  V.  Stand.  Sug.  Ref'y.,  supra; 
Houston  &  Tex.  Cent.  R.  W.  Co.  v. 
Dunham,  49  Tex.  181;  Bridges  v.  St. 
L.,  I.  M.  &  S.  R.  R.  Co.,  supra.  Bui 
the  company  is  not  bound  to  use  the 

■  best  implements,  the  best  machinery, 
and  the  best  methods:  Mich.  Cent. 
R.  R.  Co.  V.  Smithson,  45  Mich.  212; 
S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  101; 

■  Smith  V.  St.  Louis,  Kansas  City  & 
Northern  Ry.  Co.,  69  Mo.  32;  Cagney 
V.  Hannibal  &  St.  Joseph  R.  R.  Co., 
Id.  416;  Baldwin  v.  C,  R.  I.  &  P.  R. 
R.  Co.,  50  la.  680;  Salters  v.  Del.  & 
Hudson  Canal  Co.,  3  Hun,  338;  Dynen 
V.  Leach,  26  L.  J.  (N.  S.),  Exch.,  221. 
But  see  Smith  v.  N.  Y.  &  Harlem  R. 
R.  Co.,  19  N.  Y.  127;  S.  C.  6  Duer, 
225;  Dorsey  v.  Phillips  &  Colby  Const. 
Co.,  42  Wis.  583,  15  Am.  Ry.  Rep. 
148;  Toledo,  Wabash  &  Western  Ry. 
Co.  V.  Asbury,  84  111.  429.  They  may 
use  worn  and.defective  machinei-y  and 
cars,  if  the  employe  know  of  it,  and 
do  not  object:  Kelley  v.  Silver  Spring 
B.  &  D.  Co.,  12  R.  I.  112;  Fort 
Wayne,  J.  &  S.  R.  R.  Co.  v.  Gilder- 
sleeve,  33  Mich.  133;  Mich,  Cent.  R. 


R.  Co.  V.  Austin,  40  Mich.  247;  Inter- 
national &  Great  Northern  R.  R.  Co. 
V.  Doyle,  49  Tex.  190.  And  by  the  case 
of  Paulmier  v.  Erie  R.  R.  Co.,  supra, 
when  the  injury  of  an  employe  is 
owing  partly  to  the  negligence  of  the 
company  itself,  and  partly  to  that  of  a 
co-employe,  the  injured  party  may  re- 
cover; and  so  in  Mad  River  &  Lake 
Erie  R.  R.  Co.  v.  Barber,  5  Ohio  St. 
541.  But  the  company  is  not  liable 
unless  the  neglect  to  provide  proper 
and  safe  materials  be  the  proximate 
cause  of  the  injury:  Williams  v.  Cen- 
tral R.  R.  of  la.,  43  la.  396,  14  Am. 
Ry.  Rep.  458;  Crutchfleld».  Richmond 
&  Danville  R.  R.  Co.,  78  N.  Car.  300, 
16  Am.  Ry.  Rep.  212;  Wedgwood  v. 
Chicago  &  North  Western  Ry.  Co.,  44 
Wis.  44,  19  Am.  Ry.  Rep.  393.  De- 
fendant's negligence  in  this  respect  is 
a  question  for  the  jury:  Kans.  Pac. 
Ry.  Co.  V.  Salmon,  11  Kans.  83;  S.  C. 
14  Kan.  512;  Hawley  v.  Northern  Cent. 
Ry.  Co.,  17  Hun,  115;  S.  C.  11  N.Y.W. 
D.  71;  Kirkpatrick  v.  N.  Y.  Cent.  & 
H.  R.  R.  R.  Co.,  79  N.  Y.  240;  Brann 
V.  Chicago,  Rock  Island  &  Pacific  Ry. 
Co.,  53  la.  595;  S.  C.  6  N.  W.  Repr. 
5,  21  Am.  Ry.  Rep.  184;  Lake  Shore  & 
Mich.  Southern  Ry.  Co.  v.  Fitzpatrick, 
31  Ohio  St.  479;  Brabbits  ».  C.  &  N. 
W.  Ry.  Co.,  38  Wis.  289;  Wedgwood 
V.  C.  &  N.  W.  Ry.  Co.,  supra;  Kelley 
V.  Chicago,  Milwaukee  &  St.  Paul  Ry. 
Co,,  50  Wis.  381;  S.  C.  7N.W.Repr. 
291;  McMillan  t>.  Union  P.  B.  Works, 
6  Mo.  App.  434;  Houston  &  Great 
Northern  R.  R.  Co.  v.  Randall,  50 
Tex.  254;  Woodley  ».  Met.  Dist.  Ry. 
Co.,  Law  Rep.,  2  Ex.  Div.  384. 

iMad  River  &  Lake  Erie  R.  R.  Co. 
V.  Barber,  5  Ohio  St.  541;  Western  & 
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It  is  held  in  Indiana  that  an  injury  incurred  by  an  emploj-e 
engaged  in  running  a  train  upon  a  railroad,  occasioned  partly  by' 
the  road  being  "too  rough,"  and  partly  by  a  defect  in  an  axle,  all 
of  which  was  negligently  and  carelessly  permitted  by  the  com- 
pany, is  actionable  against  the  company;  and  that  it  is  not 
necessary,  in  such  case,  to  aver  or  show,  in  the  first  place,  igno- 
rance thereof  on  the  part  of  the  plaintiflF,  up  to  the  time  of  injury ; 
but  that  if  known  to  him,  it  is  for  the  company  to  show  that 
fact  in  defense;  and  to  do  so,  it  should  plead  the  same.' 

Employes  are  held  to  have  taken  the  risks  naturally  incident  to 
their  employment,  not  occasioned  by  negligence  of  the  company; 
and  as  between  the  company  and  its  servants,  there  is  not  gen- 
erally an  implied  warranty  of  the  fitness  of  the  road  or  rolling 


Atlantic  R.  E.  Co.  v.  Bishop,  50  Geo. 
465;  Central  R.  R.  &  Banking  Co.  v. 
Kenney,  58  Ga.  485,  16  Am.  Ry.  Rep. 
131;  LeClair  v.  St.  Paul  &  Pac.  R.  R. 
Co.,  20  Minn.  9;  Bait.  &  0.  R.  R.  Co. 
«'.  State,  use  Woodward,  41  Md.  268; 
Way  V.  Illinois  Central  R.  R.  Co.,  40 
la.  341,  8  Am.  Ry.  Rep.  400;  Toledo, 
Peoria  &  Warsaw  Ry.  Co.  ».  Conroy, 
61  111.  162,  12  Am.  Ry.  Rep.  431;  Chi- 
cago &  la.  R.  R.  Co.  V.  Russell,  91  111. 
298;  Crutchfleld  v.  Richmond  &  Dan- 
ville R.  R.  Co.,  76  N.  Car.  320, 14  Am. 
Ry.  Rep.  292;  Hardy  ».  Carolina  Cent. 
Ry.  Co.,  Id.  5,  14  Am.  Ry.  Rep.  309; 
Crutchfleld  v.  Richmond  &  Danville 
R.  E.  Co.,  78  N.  Car.  300,  16  Am.  Ry. 
Rep.  212;  Dale  v.  St.  L..  K.  C.  & 
N.  Ry.  Co.,  supra;  Gibson  «.  Erie  Ry. 
Co.,  63  N.  Y.  449,  5  Hun,  31;  Ladd  v. 
New  Bedford  R.  E.  Co.',  119  Mass.  412, 
9  Am.  Ey.  Rep.  273;  Lovejoy  v.  Boston 
&  Lowell  R.  R.  Co.,  125  Mass.  79.  The 
company  is  bound  to  notify  the  em- 
ploye of  defects  or  dangers  within 
their  knowledge:  O'Connor  v.  Adams, 
120  Mass.  427; '  Lake  Shore  &  Mich. 
Southern  Ry.  Co.  v.  Fitzpatrlck,  31 
Ohio  St.  479;  Chicago  &  N.  W.  Ry. 


Co.  ■».  Bayfield,  37  Mich.  205;  Costello 
V.  Judson,  21  Hun,  396.  And  a  simi- 
lar responsibility  rests  upon  the  em- 
ploye, as  to  defects  within  his  knowl- 
edge: Richardson  s.  Cooper,  88  111. 
270;  Johnson  v.  Richmond  &  DanvillS 
R.  R.  Co.,  81  ]Sr.  Car.  453.  But  there 
must  be  positive  knowledge,  or  rea- 
sonable means  of  attaining  it,  of  the 
precise  danger  assumed,  not  vague 
sarmises  of  the  possibility  of  danger: 
Dorsey  ».  Phillips  &  Colby  Const.  Co., 
42  Wis.  583,  15  Am.-Ry.  Rep.  148; 
Dale  V.  St.  L.,  K.  C.  &  N.  Ry.  Co., 
supra.  Such  knowledge  is  a  question 
for  the  jury:  Ibid.;  Hawley  ».  North- 
em  Cent.  R.  W.  Co.,  17  Hun,  115. 

'  Indianapolis  &  Cin.  E.  E.  Co.  v. 
Klein,  11  Ind.  (Tanner),  38;  and  In- 
dianapolis &  Cin.  E.  E.  Co.  V.  Love, 
10  Ind.  554,  adverted  to  and  re- 
affirmed. But  the  company  is  not 
chargeable  with  negligence  in  using 
"double  buffers":  Baldwin  v.  Chi- 
cago, Eook  Island  &  Pac.  E.  R.  Co., 
50  la.  680;  Indianapolis,  Bloomington 
&  Western  R.  R.  Co.  v.  Flanigan,  77 
111.  365. 
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Qtock.'    The  company  is  bound  only  to  exercise  ordinary  care  to 
prevent  an  injury." 

If  there  be  a  defect,  and  it  be  knoWn  to  the  company,  and  it 
place  a  servant  on  the  road  who  is  in  ignorance  thereof,  and  he 
be  injured  by  reason  of  such  defect,  he  being  himself  free  from 
negligence  or  fault,  and  it  not  being  such  a  defect  as  he  is  pre- 
sumed to  have  known,  the  company  will  be  liable;'  but  if  both 
parties  have  knowledge  of  such  defect,  or  if  the  servant  alone 
know  of  it,  and  in  either  case  the  servant  continue  in  the  use  of 
it  without  objection,  and  is  injured,  he  can  not  recover.* 


'  Hough  ».  Texas  &  Pax:ific  Ey;  Co., 
100  U.  S.  213,  21  Am.  Ry.  Rep.  451;  In- 
dianapolis &  Gin.  R.  R.  Co.  v.  Love,  10 
Ind.  (Tanner),  554;  Nashville  &  Dsca- 
tur  R.  R.  Co.  V.  Jones,  9  Heisk.  27,  19 
Am.  Ry.  Rep.  261 ;  Grand  Rapids  & 
Ind.  R.  R.  Co.  V.  Huntley,  38  Mich. 
587;  Chicago  &  Alton  R.  R.  Co.  v. 
Piatt, 89  111.  141;  Indianapolis,  Bloom- 
ington  &  Western  Ry.  Co.  v.  Toy,  91 
111.  474;  Morris  v.  Gleason,  1  Bradw. 
(111.),  510;  Chicago  &  Alton  R.  R.  Co. 
V.  Mahoney,  4  Bradw.  (111.),  262;  Chi- 
cago &  N.  W.  R.  R.  Co.  V.  Scheuring, 
Id.  533;  North  Chicago  Rolling  Mills 
Co.  V.  Monka,  Id.  664;  Price  v.  Hen- 
agan,  5  Bradw.  234;  Colorado  Cent. 
R.  R.  Co.  V.  Ogden,  3  Col.  499;  Con- 
way V.  111.  Cent.  R.  R.  Co.,  50  la. 
465;  Smith  v.  St.  Louis,  Kansas  City 
&  Northern  Ry.  Co.,  69  Mo.  32;  Por- 
ter V.  Hannibal  &  St.  Joseph  R.  R. 
Co.,  71  Mo.  66,  9  Repr.  549;  Bait.  & 
OHio  R.  R.  Co.  V.  Strieker,  51  Md. 
47;  Leonard  v.  Collins,  70  N.  Y.  90; 
De  Graff  v.  N.  Y.  Cent.  &  H.  R.  R.  R. 
Co.,  76  N.  Y.  125;  S.  C.  3  Thomp.  & 
C.  255;  Holden  v.  Eitchburg  R.  R. 
Co.,  129  Mass.  268;  Potts  v.  Port  Car- 
lisle D.  &  Ry.  Co.,  2  Law  Times,  N. 
S.,  283.  See  contra,  Lewis  v.  St. 
Louis  &  Iron  Mountain  R.  R.  Co.,  59 
Mo.  495,  8  Am.  Ry.  Rep.  450. 

2  Locke  V.  S.  C.  &  P.  Ry.  Co.,  46  la. 
109,  16  Am.  Ry.  Rep.  138;  N.  &  D. 
R.  R.  Co.  V.  Jones,  supra;  Hough  v. 


Railroad  Co.,  supra;  Central  R.  E. 
Co.  V.  Mitchell,  63 Ga.  173;  S.  C.  1  Am. 
&  Eng.  R.  R.  Cas.  145;  DeForest  v. 
Jewett,  19  Hun,  509. 

'Indianapolis  &  Cin.  R.  R.  Co.  v. 
Love,  10  Ind.  (Tanner),  554;  Lewis  v. 
St.  L.  &  I.  M.  R.  R.  Co.,  supra;  Chi- 
cago &  Alton  R.  R.  Co.  v.  Piatt,  89 
111.  141.  Knowledge  on  the  part  of 
the  company  will  be  presumed  from 
lapse  of  time:  Holden  v.  Fitohburg 
R.  R.  Co.,  129  Mass.  268;  Chicago  & 
la.  R.  R.  Co.  V.  Russell,  91  111.  298; 
Bridges  v.  St.  Louis,  Iron  Mountain  & 
Southern  E.  E.  Co.,  6  Mo.  App.  389. 

*  Indianapolis  &  Cin.  E.  R.  COi  v. 
Love,  10  Ind.  (Tanner),  554;  Way  ». 
Illinois  Central  E.  E;  Co.,  40  la.  841,  8 
Am.  Ey.  Eep.  400;  Dale  v.  St.  L.,  K. 
C.  &  N.  Ey.  Co.,  63  Mo.  455,  21  Am. 
Ey.  Eep.  217;  Ladd  v.  New  Bedford 
E.  E.  Co.,  119  Mass.  412,  9  Am.  Ry. 
Rep.  273.  And  the  burden  of  proof 
is  on  the  plaintiff  to  establish  negli- 
gence of  the  defendant,  and  ordinary 
care  by  himself;  Henry  v.  Staten  Isl- 
and Ry.  Co.,  81  N.  Y.  373;  S.  C.  10 
N.  Y.  Wkly.  Dig.  430;  Way  v.  111. 
Cent.  E.  E.  Co.,  supra;  Belair  ».  Chi- 
cago &  N.  W.  R.  E.  Co.,  48  la.  662, 
14  Am.  Ey.  Eep.  575;  Price  ».  Hena- 
gan,  5  Bradw.  (111.),  234;  Campbell 
V.  Atlanta  &  Richmond  A.  L.  E.  R. 
Co.,  53  Ga.  488;  Atlanta  &  E.  Ry. 
Co.  V.  Campbell,  56  Ga.  586.  But 
mere  knowledge  of  the  defects  by  the 
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Bnt  altltongh  it  is  ordinarily  the  duty  of  railroad  companies  to 
fnriiish  safe  appliances,  cars  and  machinery,  for  their  employes, 
and  in  default  thereof  they  are  liable  for  injuries  resulting 
from  such  default,  yet  this  rule  of  law  does  not  apply  to  cases 
where  employes  and  servants  of  railroad  companies  are  engaged 
in  removing  damaged  cars  upon  a  railroad  for  the  purpose  of 
having  them  repaired,  and  the  fact  of  their  damaged  condition  is 
known  to  such  servants  and  employes.' 


employe  will  not,  without  some  proof 
of  negligence,  defeat  his  recovery: 
Lewis  V.  St.  L.  &  I.  M.  R.  R.  Co.,  svr 
pra;  Dale  v.  St.  L.,  K.  C.  &  N.  Ry. 
Co.,  supra;  Stoddard  v.  St.  Louis, 
Kansas  City  &  Northern  Ry.  Co.,  65 
Mo.  514;  Bridges  v.  St.  Louis,  Iron 
Mountain  &  Southern  R.  R.  Co.,  6  Mo. 
App.  889;  Shanny  v.  Androscoggin 
Mills,  66  Me.  420;  Kelley  v.  Silver 
Springs  Co.,  12  R.  I.  112;  Lake  Shore 
&  Mich.  Southern  Ry.  Co.  v.  Fitz- 
patrick,  31  Ohio  St.  479;  Meban  v. 
Syracuse,  B.  &  N.  Y.  R.  R.  Co.,  73 
N.  T.  585;  Hawley  v.  Northern  Cent. 
Ry.  Co.,  17  Hun,  115;  Colorado 
Cent.  R.  R.  Co.  v.  Ogden,  3  Col.  499; 
Britton  v.  Great  Western  Cotton  Co., 
Law  Rep.  7  Bxch.  130.  Evidence  is  ad- 
missible that  plaintiff  notified  the  com- 
pany, or  its  proper  agents,  of  the  de- 
fect, and  was  requested  to  continue  in 
employment  under  a  promise  to  repair 
the  defect:  Harvey  v.  N.  Y.  Cent.  & 
Hudson  River  R.  R.  Co.,  19  Hun,  556; 
Patterson  v.  Pittsburg  &  Connellsville 
R.  R.  Co.,  76  Ponn.  St.  389;  S.  C.  9 
Am.  Ry.  Rep.  381.  And  such  action 
by  the  employe  will  not  be  a  waiver  of 
the  defect:  Belair  v.  C.  &  N.  W.  R. 
R.  Co.,  supra;  or  render  him  guilty, 
as  matter  of  law,  of  contributory  neg- 
ligence; this  is  a  question  for  the  jury: 
Hough  V.  Railroad  Co.,  100  U.  S.  213, 
21  Am.  Ry.  Rep.  451;  Kelley  v.  Sil- 
ver Spring.'!  Co.,  12  R.  I.  112;  Col. 
Cent.  R.  R.  Co.  v.  Ogden,  supra;  Mc- 
Gowan  v.  St.  Louis  &  Iron  Mountain 


R.  R.  Co.,  61  Mo.  528;  Conroy  ».  Vul- 
can Iron  Works,  6  Mo.. App.  102;  S. 
C.  62  Mo.  35.  But  if  the  defects  be 
not  remedied  within  a  reasonable, 
time,  the  servant  may  not  continue  to 
expose  hinlself  to  danger:  Crutchfleld 
V.  Richmond -&  Danville  R.  R.  Co.,  76 
N.  Car.  320;  S.  C.  78  N.  Car.  300,  16 
Am.  Ry.  Rep.  212;  Colorado  Cent.  E. 
R.  Co.  V.  Ogden,  supra.  But  see  con- 
tra, Mansfield  Coal  &  C.  Co.  v.  McEn- 
ery,  91  Penn.  St.  185;  S.  C.  37  Leg. 
Int.  28.  The  burden  of  proof  to  estab- 
lish the  contributory  negligence, of  the 
servant  is  on  the  company :  Hough  i'. 
Railroad  Co.,  supra.  If  employes, 
whose  duty  it  is  to  observe  the  condi- 
tion of  bridges,  etc.,  have  actual  or 
implied  notice  of  defects  therein,  or  in 
the  exercise  of  reasonable  diligence 
might  have  had,  the  company  is 
chargeable  with  negligence  in  not  re- 
pairing: Locke  V.  S.  C.  &  P.  Ry.  Co., 
46  la.  109,  16  Am.  Ry.  Rep.  138; 
Brabbits  v.  C.  &  N.  W.  Ry.  Co.,  88 
Wis.  289.  It  is  not  proper,  however, 
in  order  to.  prove  the  unsound  condi- 
tion of  a  bridge  which  has  fallen,  to 
produce  in  evidence  a  piece  of  timber 
from  a  part  of  the  bridge  which  did 
not  go  down;  but  it  may  be  admissi- 
ble for  other  purposes:  Mann  v.  S.  C. 
&  P.  Ry.  Co.,  46  la.  637,  16  Am.  Ry. 
Rep.  146. 

1  Chi.  &  N.  W.  R.  R.  Co.  „.  Ward, 
61  111.  130.  And  see  Flanagan  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  45  Wis.  98, 18 
Am.  Ry.  Rep.  73. 
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In  determining  the  question  of  negligence,'the  jury  vciay  be  in- 
structed that  the  plaintiif  is  not  required  to  show,  by  direct 
testimony,  just  what  deceased  was  doing  at  the  instant  of  receiv- 
ing his  injury,  and  that  the  jury  may  take  into  consideration,  in 
weighing  the  evidence,  the  hazardous  nature  of  the  employment, 
and  give  due  weight  to  the  instincts  and  presumptions  which 
naturally  lead  men  to  avoid  injury.' 

There  must  be  some  evidence  of  negligence  on  the  part  of  the 
company;  either  in  providing  improper  materials,  or  in  suffer- 
ing materials  or  structures  which  have  become  defective  to  re- 
main in  use."  The  burden  of  proof  is  on  the  employe,  not  only 
to  clear  himself  of  contributory  negligence,  but  to  show  his  ig- 
norance of  the  defects  which  caused  the  injury.'  If  the  defect 
be  of  such  a  character  that  it  could  not  fail  to  be  observed,  the 
mere  use  will  charge  the  employe  with  knowledge;  but  if  it  be  a 
latent  defect,  it  is  otherwise.*  In  the  latter  case,  both  parties  are 
excused.^ 

No  custom,  however  uniform,  will  excuse  the  maintenance  of 
structures  unnecessarily  dangerous  to  employes." 

Where  it  appears  a  conductor  has  instructions  indicating  the 

'  Way  v.  Illinois  Central  R.  E.  Co.,  805.   And  the  same  is  true  as  to  proof 

supra.  of  notice  of  defects,  or  negligence  in 

'Ladd  V.  New  Bedford  R.  R.  Co.,  relation  thereto:    East  St.  Louis  P.  & 

119  Mass.  412,  9  Am.  Ry.  Rep.  273;  P.  Co.  v.  Hightower,  92  111.  i;!9;  Mans- 

Hanrathy  v.  Northern  Central  Ry.  Co.,  field  Coal  &  C.  Co.  ®.  McEnery,   91 

46  Md.  280,  18  Am.  Ry.  Rep.  188;  To-  Eenn.  St.  185;  S.  C.  37  Leg.  Int.  28. 

ledo,   Peoria  &  Warsaw  Ry.   Co.  v.  'Belair  v.  C.  &  N.  W.  R.  R.  Co., 

Conroy,  61   111.  162,  12  Am.  Ry.  Rep.  supra;    Mich.    Cent.    R.  R.  Co.    v. 

431;  Toledo,  Wabash  &  Western  Ry.  Smithson,  45  Mich.  212;  S.  C.  1  Am. 

Co.  V.  Black,  88  111.  112,  21  Am.  Ry.  and  Eng.  R.  R.  Gas.  101.    But  see 

Rep.  290;  Indianapolis,  Bloomington  Wedgwood  v.  Chicago  &  Northwest- 

&  Western  Ry.  Co.  v.  Toy,  91  111.  474;  ern  Ry.  Co.,  44  Wis.  44,  19  Am.  Ry. 

East  St.  Louis  P.  &  P.  Co.  ».  High-  Rep.  393,  which  holds  this  rule  as  to 

tower,  92  111.  139.  the  company,  but  refuses  to  apply  it  to 

'  Belair  v.  Chicago  &  N.  W.  R.  R.  an  employe,  in  the  absence  of  evidence 

Co.,  43  la.  662,  14  Am.  Ry.  Rep.  575;  that  he  was  in  charge  of  the  car  at  the 

Price  V.  Henagan,  6  Bradw.  (111.),  234;  time. 

Campbell  v.  Atlanta  &  Richmond  Air  "Central  R.  R.  &  Banking  Co.  v. 

Lme  R.  R.  Co,,  63  Ga.  488;   Atlanta  Kenney,  58  Ga.  485, 16  Am.  Ry.  Rep. 

&  R.  Ry.  Co.  V.  Campbell,  56  Ga.  586;  131;  Porter  v.  Hannibal  &  St.  Joseph 

Henry  v.  Staten  Island  Ry.  Co.,  81  N.  R.  R.  Co.,  71  Mo.  66;  S.  C.  9  Repr. 

Y.  373;  S.  C.  10  N.  Y.  Weekly  Dig.  549. 

430.    But  see,  contra,  Bait.  &  Ohio  "Dorsey  v.  Phillips  &  Colby  Const. 

R.  R.  Co.  V.  Whittington,  30  Gratt.  Co.,  42  Wis.  583, 15  Am.  Ry.  Rep.  148. 
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dangerous  condition  of  a  bridge,  it  will  be  for  the  jnry  to  say 
whether  the  omission  to  stop  before  attempting  to  cross  the 
bridge,  amounts  to  negligence  on  his  part.'  And  a  switchman, 
engaged  in  coupling  cars  from  the  inside  of  a  curve,  who  catches 
his  foot  in  a  guard  known  by  him  to  exist,  and  is  thus  injured, 
is  guilty  of  greater  .negligence  than  the  company,  and  can  not 
recover.'' 

Eailroad  companies  are  not  bound  to  build  the  bridges  across 
their  tracks  so  high  that  an  employe  standing  upon  the  top  of  a 
car  will  not  be  injured ;'  nor  are  they  liable  for  injuries  caused 
by  its  decaying  away  and  falling,  without  proof  of  knowledge  on 
their  part,  if  constructed  properly,  and  inspected  with  sufficient 
frequency  and  care.* 

The  use  and  employment  of  unsafe  and  defective  cars  or  ma- 
chinery, though  owned  by  another  company,  subjects  the  using 
company  to  the  same  liability  for  injury  occasioned  thereby  as 
though  it  were  the  owner.'  And  a  railroad  company  voluntarily 
using  the  defective  track  of  another,  is  liable  for  injuries  to  its 
passengers  or  employes  resulting  therefrom."    But  if  the  use  of 


'Locke  V.  S.  C.  &  P.  Ry.  Co.,  46 
la.  109,  16  Am.  Ry.  Rep.  138. 
;  2  Foster  v.  Chicago  &  Alton  R.  R. 
Co.,  84  111.  164,  16  Am.  Ry.  Rep.  452; 
Chicago  &  N.  W.  Ry.  Co.  v.  Bliss,  6 
Bradw.  (111.),  411.  See,  also,  affirm- 
ing the  general  doctrine  of  contribu- 
tory negligence  in  such  cases:  Gibson 
».  Erie  Ry.  Co.,  63  N.  T.  449,  5  Hun, 
31;  Toledo,  Wabash  &  Western  Ry. 
Co.  V.  Asbury,.84  111.  429;  Chicago  & 
Alton  R.  R.  Co.  V.  Rush,  Id.  570;  111. 
Cent.  R.  R.  Co.  «.  Modglin,  85  111. 
481;  Same  v.  Patterson,  98  111.  290; 
Penn.  Co.  v.  Hankey,  Id.  580;  Lake 
Shore  &  Mich.  Southern  Ry.  Co.  v. 
Roy,  5  Bradw.  (111.),  82;  Price  ».  Hen- 
agan,  5  Bradw.  (III.),  234;  O'Neill  v. 
Keokuk  &  D.  M.  R.  R.  Co.,  45  la.  546; 
Baird  v.  C,  R.  I.  &  P.  R.  R.  Co.,  55 
la.  121;  S.  C.  7  N.  W.  Repr.  496;  Col- 
orado Cent.  R.  R.  Co.  v.  Ogden,  3  Col. 
499;  Bait.  &  Ohio  R.  R.  Co.  v.  Whit:- 
tington,  30  Gratt.  805;  Memphis  & 
Charleston  R.  R.  Co.  v.  Thomas,  51 
77 


Miss.  637;    Evans  v.  Atlantic  &  Pac. , 
R.  R.  Co.,  62  Mo.  49;  Atlantic  &  W. 
P.  R.  R.  Co.  V.  Webb,  61  Ga.  586. 

'Baylor  v.  Del.,  Lack.  &  Western 
R.  R.  Co.,  40  N.  J.  Law,  23,  17  Am. 
Ry.  Rep.  344;  Bait.  &  Ohio  R.  R.  Co. 
V.  Strieker,  51  Md.  47;  Owen  v.  N.  Y. 
Cent.  R.  R.  Co.,  1  Lans.  108;  Devitt 
«.  Pacific  R.  R.  Co.,  50  Mo.  302;  Pitts- 
burg &  Connellsville  R.  R.  Co.  v.  Sent- 
meyer,  92  Penn.  St.  276;  S.  C.  37 
Leg.  Int.  194. 

« Faulkner  o.  Erie  Ry.  Co.,  49  Barb. 
324;  Warner  v.  Same,  Id.  558;  Haiv 
rison  v.  Cent.  R.  R.  Co.,  2  Vroom, 
293;  McDennott  ».  Pac.  R.  R.  Co.,  30 
Mo.  115;  Brothers  v.  Cartter,  52  Mo. 
872;  Mansfield  Coal  &  C.  Co.  v.  Mc- 
Enery,  91  Penn.  St.  185;  S.  C.  37  Leg. 
Int.  28. 

^St.  Louis  &  Southeastern  Ry.  Co. 
V.  Valirius,  56  Ind.  511,  18  Am.  Ry. 
Rep.  116. 

^Stetler  v.  Chicago  &  Northwestern 
By.  Co.,  49  Wis.  609;  S.  C.  6  N.  W. 
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the  track  was  only  occasional,  and  for  special  purposes,  and  un- 
der special  instructions  to  those  in  charge  of  trains  as  to  the 
manner  of  running  thereon,  the  liability  depends  upon  whether 
it  was  negligence  to  use  the  track  in  that  manner  and  tor  that 
purpose.'  Where  it  is  made  the  duty  of  railroad  companies,  fay 
statute,  to  receive  for  transportation  the  pars  of  other  compa- 
nies, they  can  not  be  charged  with  negligence  from  the  fact  that 
the  coupling  apparatus  of  such  cars  differed  from  its  own,  and 
was  more  dangerous,  nor  by  failure  to  notify  brakemen  of  the 
difference.'' 

10.  Contract  with,  for  exemption  from  liability  for  injury. — 
In  some  of  the  states,  it  is  held  that  railroad  corporations  may 
lawfully  contract  with  employes  for  exemption  from  liability  for 
personal  injuries,  except  as  against  gross  or  criminal  neglect  of 
the  company  or  its  principal  oflScers;  and  such  is  the  doctrine 
in  Georgia.'  But  a  release  of  an  employe's  right  of  action 
against  the  company,  obtained  immediately  after  the  injury,  and 
while  he  was  so  under  the  influence  of  drugs  and  opiates  as  to 
mentally  incapacitate  him  to  contract,  is  voidable,  and  not  a  de- 
fense to  the  action;*  and  the  employe  need  not  repay,  or  offer 
to  repay,  the  money  obtained  as  a  consideration  for  such  release, 
before  he  can  maintain  his  action;  but  the  jury  should  credit 
the  amount  in  their  verdict.' 

11.  His  character  of  servant  not  changed  to  that  of  passen- 
ger by  riding  on  the  oars  from  work.— Wliere,  by  the  terms  of 
his  employment,  a  laborer  is  carried  to  or  from  his  place  of  labor 
npon  the  gravel  train  of  the  company,  he  is  to  be  regarded  as 
still  a  servant  of  the  company  while  passing  to  or  from  his  place 
of  labor  upon  such  train,  and  as  bound  to  render  service  thereon, 
when  required  so  to  do,  during  transit  of  the  train,  and  therefore 
is  all  the  time  within  the  rule  that  exempts  the  employer  from 
liability  for  injuries  to  one  servant  flowing  from  the  negligence 
of  his  fellow  servant.' 

Repr.  303,  21  Am.  Ry.  Rep.  89;  Stet-  Bishop,  50  Geo.  465. 

ler  V.  Same,  46  Wis.  497,  21  Am.  Ry.  *  Chicago,  Rock  Island  &  Pacific  R. 

Rep.  402.  R.  Co.  V.  Doyle,  18  Kans.  58,  15  Am. 

'  Stetler  ».  C.  &  N.  W.  Ry.  Co.,  46  Uy.  Rep.  187.    And  see  Schultz  v.  Chi- 

"Wis.  497.  cago  &  Northwestern  Ry.  Co.,  44  Wis. 

2  Mich.  Cent.  R.  R.  Co.  v.  Smithson,  638,  18  Am.  Ry.  Rep.  146. 

45  Mich.  212.  ^  C,  R.  I.  &  P.  R.  R.  Co.  v.  Doyle. 

*  Western  &  Atlantic  R.  R.  Co.  v.  '  Russell  v.  The  Hudson  River  R.  R. 
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12.  Competency  of,  as  witnesses. — In  an  action  against  a 
railroad  company  for  negligence,  the  engine  driver  or  other  serv- 
ant of  the  company  through  whose  negligence  the  injury  is  al- 
leged to  have  occurred,  is  not,  at  common  law,  a  competent  wit- 
ness for  the  defendant.  If  the  defendant  be  convicted  of  negli- 
gence, and  be  mulcted  in  damages,  by  reason  of  his  neglect  or 
wrong  act,  he  is  liable  over  to  the  company  for  the  amount;  and  if, 
on  the  other  hand,  the  company  be  acquitted,  it  amounts  to  a  find- 
ing in  fact,  though  it  might  not  be  a  bar  to  an  action  against  him, 
that  there  was  no  negligence  on  his  part.  So,  in  either  event,  his 
interest  is  against  the  plaintiff,  and  his  evidence  is  not  permissible.' 

13.  The  burden  of  proof  of  unfitness  is  on  the  party  alleging 
it. — The  burden  of  proof  to  show  the  unfitness  of  an  employe, 
from  whose  conduct  injury  has  resulted  to  another  employe,  is 
upon  the  plaintiff,  in  an  action  for  damages  occasioned  by  such 
injury;*  the  presumption  is  in  favor  of  the  company,  that  it  used 
due  care  in  selecting  the  servant.*  But  general  reputation  of  un- 
fitness may  be  sufficient  to  put  the  employer  upon  inquiry;  and 
the  retention  of  an  employe  under  such  circumstances  may 
amount  to  negligence,  if  the  proof  be  such  as  to  bring  the  knowl- 
edge home  to  the  employer,  or  to  charge  him  therewith.*  But  if 
the  knowledge  of  the  injured  employe  is  equal,  in  respect  to  the 
unfitness  of  the  servant  causing  the  injury,  with  that  of  the  em- 
ployer, and  he  continue  in  the  service  without  complaint  thereof, 
then  their  negligence  is  mutual,  and  there  can  be  no  recovery. 

The  rule,  as  laid  down  in  Georgia,  is  that  where  the  injured 
servant  is  engaged  in  the  saine  employment  causing  the  injury, 
the  omis  is  upon  him  to  show  himself  without  fault.  This  be- 
ing done,  a  presumption  arises  that  his  co-employes  were  negli- 
gent, and  the  onus  is  shifted  upon  the  company  to  show  them 
without  negligence.* 

Co.,   X7  N.  T.  (3  Smith),  134.     See,  Cincinnati,  Hamilton  &  Dayton  R.  R. 

contra,  O'Donnell  v.  Allegheny  R.  R.  Co.  v.  Spratt,  2  Duvall,  4. 

Co.,  50  Penn.  St.  490;   GiUenwater  v.  '  Summerhays  v.  Kansas  Pacific  Ry. 

Madison  &  Indianapolis  R.  R.  Co.,  5  Co.,  2  Col.  484,  20  Am.  Ry.  Rep.  359. 

Ind.  839.  '  Summerhays  v.  K.  P.  Ry.  Co. 

'  Galena  &  Chi.  Union  R.  R.  Co.  ».  *  Chapman  v.  Brie  Ry.  Co.,  55  N.T. 

Welch,  24  111.  31;  Chi.  &  Rock  Island  579;  S.  C.  7  Am.  Ry.  Rep.  357. 

R.  R.  Co.  V.  Hutchins,  34  III.  108;  ^  Central  R.  R.   &  Banking  Co.  v. 

Catawissa  R.  R.  Co.  v.  Armstrong,  49  Kelly,  58  Ga.  107,  16  Am.  Ry.  Rep. 

Penn.  St.  186.    But  such  a  witness  114;  Same  v.  Kenney,  Id.  485, 16  Am. 

would  be  competent  for  the  plaintiff:  Ry.  Rep.  131. 
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Section. 
Bound  to  carry  if  paid  .  .  1 
May  not   discriminate    between 

shippers 2 

May  not  discriminate  between  ex- 
press companies        ...      3 
Not  bound  to  receive  or  carry  dan- 
gerous property        ...      4 
Not  bound  to  deliver  goods  else- 
where than  at  their  depot         .      5 
May  contract  to,  and  be  bound  to, 
carry  beyond  the  terminus  of 
their  own  route         ...      6 
Their  liability  at  common  law     .      7 
May  limit  liability  by  special  con- 
tract   8 

Liability  for  through  freights  .  9 
Liability  of  connecting  lines  .  10 
Liability  of  continuous  lines  .  11 
Delay;   when  liable  for,  and  rule 

of  damages      .       .        .        .12 
Injury  to  goods  during  transit; 

rule  of  damages       .        .        .13 
Loss  of  goods;    failure  to  carry; 

rule  of  damages        ;    "    .        .14 
Liability  for  delivery  of  goods  to 

wrong  person 15 

Effect  of  blank  reiceipt  .  .  16 
Not  liable  for  money  on  the  per- 


Section. 
son  of  a  passenger  ,        .       .17 

Mandamus  to  compel  receipt  and 
carriage  of  goods      .        .        .18 

When  carrier's  liability  begins    .    19 

When  carrier's  liability  ceases    .    20 

Right  of  carrier  to  a  receipt  when 
goods  are  delivered;  effect  there- 
of      

Wharfage;  company  not  bound 
to  furnish  it      ...        . 

Directiou;   loss  by  misdirection 

Obligation  of  railroad  companies 
as  warehousemen 

Liability  over  to  an  underwriter 

Liability  to  a  bailee  or  special 
owner  consigning  goods   . 

Railroad  companies  not  common 
carriers  of  live  stock,  nor  of  ex- 
press matter,  at  common  law   . 

Lien  for  freights  .... 

Carriers  of  bonded  goods     . 

Carriers  must  be  treated  by  ship- 
pers with  good  faith 

Contract  to  carry  on  time    . 

Seizure  of  goods  on  legal  process; 
destruction  by  public  enemy  or 
act  of  God 


21 

22 
23 

24 
25 

26 


1.  Bound  to  carry,  if  paid. — Railroad  corporations  engaged 
in  the  business  of  carrying  goods  and  property  for  hire  are  com- 
mon carriers.'  As  such,  they  exercise  a  public  employment,  and 
are  bound  in  law  to  carry,  so  far  as  their  facilities  enable  them, 

'And  so   are   express   companies: 
United  States  Exp.  Co.  v.  Backman, 


28  Ohio  St.  144,  14  Am.  Ry.  Rep.  82. 
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whatever  is  offered  for  carriage,  and  is  proper  to  be  carried, 
if  paid  therefor.'  They  are,  moreover,  bound  to  provide  rea- 
Bonable  means  of  carriage,  sufficient  to  meet  the  ordinary  de- 
mands and  necessities  of  the  business;  bat  are  not  bound  to  be' 
ready  to  meet  the  demand  of  any  unexpected  and  greatly  in- 
creased requirements.^  And  so  in  regard  to  passengers;  the 
same  principles  prevail.  Such  companies  are  not  bound  to  have 
ill  readiness  transportation  for  an  unusual  number  of  passengers, 
greatly  beyond  the  number  reg,sonably  to  be  expected,  and  if 
they  present  themselves  in  such  excessive  numbers,  and  beyond 
the  immediate  means  of  transportation,  the  company  is  not  re- 
quired in  law  to  receive  them ;'  but  if  it  does  receive  them,  it  is 
then  under  obligations  to  provide  transportation  for  them  as  in 
ordinary  cases,  unless  their  reception  be  with  notice  of  inability 
so  to  do,  and  on  conditions  relieving  the  company  from  the 
usual  responsibilities  in  that  respect.' 

To  excuse  the  carrier  from  his  obligation  to  carry,  upon  the 
ground  of  an  unusual  influx  or  accumulation  of  business,  be- 
yond the  immediate  abilities  of  the  company  to  meet,  the  refus- 
al must  be  made  before  receiving  the  articles  to  be  carried,  and 
must  be  refused  upon  that  ground.  If  the  goods  be  received  for 
carriage,  it  is  then  too  late  to  look  to  the  condition  or  state  of 
the  rolling  stock,  or  means  of  carriage.  If  once  actually  re- 
ceived for  carriage,  it  is  the  duty  of  the  carrier  to  send  them  for- 
ward without  delay.*  In  judging  of  the  diligence  of  a  railroad 
company  as  to  preparations  for  discharging  its  obligations  to 
the  public  as  a  common  carrier,  the  amount  of  business  ordina- 
rily done  by  the  road  is  the  only  proper  measure  of  its  obligation 
to  furnish  transportation.*  If  by  reason  of  a  sudden  and  unu- 
sual demand  for  stock  or  produce  in  the  market,  or  from  any  othei 
cause,  there  be  an  unexpected  influx  of  business  to  the  road, 
its  obligation  will  be  discharged  by  shipping  such  stock  or  prod- 

'  Chicago  &  Alton  R.  R.  Co.  v.  The  *  Faulkner  v.  South  Pacific  R.  R. 

People,  ex  rel.  Koerner,  67  111.  11.  Co.,  51  Mo.  311;  Tucker  v.  Pacific  R. 

^Evansville  &  Crawfordsville  R.  R.  R.  Co.,  50  Mo.  385. 

Co.  V.  Duncan,  ^8  Ind.  441.  *  Galena  &  Chi.  Union  R.  R.  Co.  v. 

'Evanaville  &  Crawfordsville  R.  R.  Rae  and  others,  18  111.  488;  Wibert  v. 

Co.  V.  Duncan,  28  Ind.  441.  New  York  &  Brie  R.  R.  Co.,  19  Barb. 

*  Evanaville  &  Crawfordsville  R.  R.  36;  Ballentine  v.  North  Mo.  R.  R.  Co., 

Co.  V.  Duncan,  28  Ind.  441.  40  Mo.  491. 
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lice  in  the  order  and  priority  of  time  in  which  it  is  offered  at 
the  particular  station,  and  with  reasonable  dispatch.' 

As  common  carriers,  railroad  companies  are  not  bound  by  law 
to  accept  goods  for  carriage,  by  the  company  to  whom  offered,  to 
be  carried  beyond  the  terminus  of  its  own  road.*"  But  the  ac- 
ceptance of  goods  marked  to  a  place  beyond  such  terminus  may, 
in  the  absence  of  any  usage  to  the  contrary,  or  different  under- 
standing, amount,  priyna  facie,  to  an  undertaking  to  carry  to 
and  deliver  at  the  point  of  destination  so  marked  upon  the  goods.' 
If,  however,  the  bill  of  lading,  or  receipt  given  for  the  goods, 
indicate  a  different  or  limited  obligation,  the  shipper  is  bound 
thereby,  in  the  absence  of  fraud  or  mistake.* 

A  railroad  company  is  chargeable  as  a  common  carrier  of  a 
railroad  car  delivered  to  and  received  by  it  for  carriage,  if  ex- 
clusively within  the  control  of  the  carrier  company,  during 
transportation,  and  whilst  held  by  it  for  carriage.*  But  it  is  not 
liable  for  property  which  is  being  carried,  if  lost  by  reason  of 
the  interference  of  the  owner.* 

An  agreement  by  a  railroad  company  to  carry  for  a  certain, 
time  at  fixed  rates,  is  a  continuing  agreement  for  such  time;  and 
the  refusal  of  the  company  to  carry  according  to  the  contract  will 
render  it  liable  to  an  action.' 

Where  it  is  the  custom  of  a  railroad  company  to  carry  back, 
free  of  charge,  the  empty  grain  sacks  of  shippers  who  send  grain 
over  its  road,  then  the  consideration  paid  for  the  shipment  of  the 
grain  is,  in  law,  such  a  consideration  for  the  carriage  of  the 
sacks  on  return,  under  the  custom,  as  will  hold  the  company 
liable  for  the  loss  thereof,  to  the  extent  of  a  common  carrier's 
liability  for  goods  received  to  be  carried  for  reward.'    But  no 

'  Galena  &  Chi.  Union  R.  R.  Co.  v.  Pennsylvania  R.  R.  Cd.,  3  Dutch.  100. 

Rae  and  others,  18  111.  488;  Wibert  v.  « Roderiek  v.  R.  R.  Co.,  7  West  Va. 

New  York  &  Erie  R.  R.  Co.,  19  Barb.  54. 

36;  Ballentine  v.  North  Mo.  R.  R.  Co.,  '  Harvey    v.   Conn.   &    Passumpsic 

40  Mo.  491.  Elvers  R.  R.  Co.,  124  Mass.  421,  18 

2  Mulligan  v.  111.  Cent.  Ry.  Co.,  36  Am.  Ry.  Rep.  9. 

Iowa,  181.  8  pigrgg  ^_  ]y[;i  ^  gj  p^^^i  j{y  (j(,_^ 

'Mulligan  ».  VI.  Cent.  Ry.  C6.,  36  23  Wis.  387.     The  additional  induce- 

lowa,  181.  ment  thus  held  out  to  shippers  is  a 

'Mulligan  v.  lU.  Ceiit.  Ry.  Co.,  36  consideration,  valuable  in   itself,  be- 

lowa,  181.  tween  the  parties.     It  becomes,  in 

"New  Jersey  R.  R.  &  T.  Co.  ».  The  fact,  although  a  custom,  part  of  the 
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outside  terms  as  to  return  duties  can  be  imposed  by  the  shipper; 
therefore  a  railroad  company  will  not  be  regarded  in  law  as  un- 
dertaking to  add  to  its  duties  of  common  carrier  of  freights  that 
also  of  collector  of  moneys  due  from  the  consignee  as  the  pnr- 
fehaser  of  such  freights,  without  an  express  agreement  so  to  do; 
and  the  letters  C.  O.  D.  on  the  box  containing  the  freights,  and" 
in  connection  with  the  name  of  the  consignee,  will  not  amount 
to  evidence  of  such  an  agreement  or  undertaking.'  In  such  case, 
an  ordinary  delivery  of  the  goods  to  the  consignee  discharges  the 
company,"  if  no  other  reason  exist  to  the  contrary. 

2.  May  not  discriminate  between  shippers.^llegarding  rail- 
road corporations  in  the  light  of  common  carriers  at  common 
law,  they  are  bound  to  accommodate  all  persons  alike,  who  resort 
to  their  lines  for  the  purpose  of  transporting  their  eflfects.  They 
inay  not  say,  I  will  carry  for  one,  and  not  for  another;  or,  I  will 
carry  at  one  price  for  one,  and  at  a  diiferent  price  for  another; 
OT,  in  the  language  of  the  court,  in  Chi'cago  &  Northwestern 
Bailway  Company  v.  The  People,  ex  rel.  of  Hempstead,  I 
"  will  deliver  goods  at  the  warehouse  of  A  and  B,  bnt  will  not 
deliver  at  the  warehouse  of  C,  the  la;tter  presenting  equal  facili- 
ties for  the  discharge  of  freight,  and  being  accessible  on  respond- 
ent's line."  They  must  receive  and  carry  goods  for  all  persons 
alike,  without  injurious  discrimination  as  to  terms.' 

In  New  Hampshire,  this  common  law  rule  not  only  prevails, 
but  is  substantially  re-enacted  by  statute.  The  carriage  must 
be  for  all  alike,  under  like  circumstancies.* 

And  likewise  in  Delaware,  a  common  carrier  is  one  who 
carries  persons  ol"  things  for  others  generally,  for  hire  and 
reward.     He  exercises  a  sort  of  public  employ tpent,  and  is  bound 

contraot  of  affreightment,  and  is  in-  '  CM.   &  N.   Western   Ry.   Co.  ». 

separable  from  the  consideration  to  be  The  People,  ex  rel.  Hempstead,    56 

paid  by  the  shipper.   An  action  would  111.  365;  Wheeler  v.,  San  Francisco  ft 

lie  for  refusal  to  carry  the  bags  back  Alameda    R.    R.    Co.,    31    Cal.    46; 

free  of  further  compensation;    and  if  Bennett  ».  Button,  10  N.  Hamp.  481; 

it  would,  there  is  a  consideration  at  McDuffee  v.  Portland  &  Rochester  R. 

the  bottom  of  it.    An  action  will  not  R.  Co.,  52  N.  H.  430;  S.  C.  2  Am. 

lie  on  a  mere  nated  promise.  Ry.  Rep.  261. 

'  Chi.  &  N.  ■*?■.  Ry.  Co.  v.  Merrill,  *  McDuffee  v.  Portland  St  Rochester 

48  111.  425.  R.  R.  Co.,  52  N.  Hamp.  430;  S.  C.  2 

2  Chi.  &  N.  W.  Ry.  Co.  ».  Merrill,  Am.  Ry.  Reps.  261;  Bennett  ».  Dut- 

48  III.  425.                              .  ton,  10  N.  H.  481. 
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to  serve  all  alike,  and  on  like  terras.  He  is  an  insurer  of  things 
carried,  whilst  a  warehouseman  is  bound  only  to  ordinary  care.' 
His  liability  begins  on  receipt  of  the  goods,  as  a  carrier,  of  prop, 
erty  properly  packed,  and  terminates  on  deliyery  of  the  same  to 
the  consignee;  or  if  he  be  not  present  on  their  arrival  at  the 
place  of  destination,  they  are  to  be  there  stored,  and  the  liability 
as  carrier  ceases.  If  stored  in  the  carrier's  own  warehouse,  his 
liability  is  thenceforth  that  of  a  warehouseman  only.*  The  cost 
of  storage  is  chargeable  to  the  owner,  and  is  a  lien,  as  are  the 
costs  of  carriage,  upon  the  goods.'' 

They  exercise  a  public  employment;  such  has  been  the 
ruling  in  England,  as  to  common  carriers,  from  an  early  day,* 
which  rulings,  as  far  as  we  know,  have  not  been  departed  from 
in  this  country,  but  are  respected  and  recognized  as  law  in  our 
courts.*  It  follows,  as  a  necessary  consequence,  that  they  may 
not  discriminate  unjustly,  but  must  deal  fairly  with  the  public' 
Accepting  a  charter,  and  voluntarily  organizing  under  a  general 
incorporation  law,  as  such  common  carriers,  subjects  tliem  to  the 
common  law  duties  and  responsibilities  of  such  persons  and 
bodies,  whether  natural  or  corporate;  and  though  they  have  a 
right  to  fix  their  own  charges,  consistent  with  law,  for  transpor- 
tation, yet  it  is  only'such  right  to  fix  the  same  as  natural  persons 
have  in  performing  the  functions  of  coiumon  carriers;  as  the 
latter  may  not  unjustly  discriminate,  so  may  not  railroad  com- 
panies.' 

Nor  may  they  make  unreasonable  charges,  though  they  be 
uniformly  applied  to  all  persons,  without  discrimination.  They 
can  not  practice  extortion  on  the  public,  any  more  than  the;^  can 

» McHeni-y  ».  Phila.,  Wilmington  &  ^chi.  &  Alton  R.  R.  Co.  v.  The 

Bait.  R.  R.  Co.,  4  Del.,  (4  Earring-  People,  ex  rel.  of  Koemer  et  al,  67 

ton),  448;  Culbreth  v.  Phila.,  Wilm,  111.  11. 

&  Bait.  R.  R.  Co.,  3  Houston,  392.  "Vincent  v.  The  Chi.  &  Alton  E. 

2McHenry  v.  Phila.,    Wilmington  R.  Co.,  49  111.  33;  People  v.  Chi.  & 

&  Bait.  R.  R.  Co.,  4  Del.  448;  Cul-  Alton  R.  R.  Co.,  55  111.  Ill;  Chi.  & 

breth  V.  Phila.,  Wilm.  &  Bait.  R.  R.  N.  W.  Ry.  Co.  v.  The  People',  ex  rel. 

Co.,  3  Honat.  392.  Hempstead  et  al.,  56  111.  365;  Chi.  & 

'  McHenry  v.  The  Phila.,  Wilm.  &  Alton  R.  R.  Co.  v.  The  People,  ex  rel. 

Bait.  R.  R.  Co.,  4  Del.  448;  Culbreth  of  Koemer  et  al.,  67  111.  11. 

V.  Phila.,  Wilm.  &  Bait.  R.  R.  Co.,  3  '  Chi.  &  Alton  R.  R.  Co.  ».  The 

Houston,  392.  People,  ex  rel.  Koemer  et  als.,   67 

'Coggs  V.  Bernard,  2  Lord  Ray-  111.  11,  17,  18. 
mond's  Repa.  909. 
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refuse  to  serve  them  at  all;  for  if  the  one  be  allowed,  then  it 
may  be  made  so  unreasonable  or  unendurable  as  to  prevent  the 
acceptance  of  service  at  all."  The  mode  of.  controlling  these 
common  law  duties  may'  be  prescribed  by  enactment  of  law." 

By  Article  XI,  Sec.  15,  of  the  present  constitution  of  Illinois, 
this  common  law  inhibition  of  discrimination  and  extortion  is 
expressly  adopted,  and  it  is  further  provided  thereby  that  it 
may  be  enforced  by  penalties  commensurate  with  the  emergency, 
even  to  the  extent  of  forfeiture  of  franchise.'  But  a  law  impos- 
ing this  extreme  penalty  of  forfeiture  for  the  first  offense  is 
unconstitutional  and  void,  as  opposed  to  the  spirit  of  the  consti- 
tutional provision  which  declares  that  "  all  penalties  shall  be 
proportioned  to  the  nature  of  the  offense,"  as  also  to  that  clause 
prohibiting  discrimination,  which  allows  enforcement  thereof 
only  by  "  adequate  penalties,  to  the  extent,  if  necessary  for  that 
purpose,  of  forfeiture  of  their  property  and  franchises."* 
Again,  the  discrimination,  to  be  illegal,  must  be  unjust,  and 
any  statute  inhibiting  the  same  should  afford  an  opportunity  to 
the  corporation,  by  a  day  in  court,  to  defend,  and  to  be  heard  as 
to  the  reason  and  fitness  thereof? 

Although  railroad  corporations,  as  common  carriers,  can  not  be 
compelled,  from  the  very  nature  of  their  manner  of  transporta- 
tion, to  ordinarily  deliver  goods  carried  by  them  at  the  places  of 
business  of  consignees,  yet  the  exception  in  this  respect  is  by 
reason  of  the  inability  to  carry  off  of  their  line  of  rails.  But 
where  that  inability  does  not  exist,  or  is  not  in  the  way  of  reach- 
ing the  place  of  business  of  the  consignee,  then,  inasmuch  as  the 
reason  of  the  exemption  ceases  to  exist,  so  the  exemption  itself 
ceases.  Therefore  railroad  carriers  are  bound  to  receive  and 
carry  grain  in  bulk  over  their  roads  deliverable  at,  and  are  bound 
to  deliver  it  at,  the  elevator  of  the  consignee  on  the  main  line  or 
side  track  of  such  companies,  owned  or  used  by  them."    They 

'Chi.  &  Alton  R.  R.  Co.  v.  The  ll.  26,  27. 

People,  ex  rel.   Koemer  et  ah.,  67  "Chi.  &  Alton  R.  R.  Co.  v.  The 

111.  11,  22,  23.  People,  ex  rel.  Koemer  et  al.,  67  III. 

2  Chi.  &  Alton  R.   R.  Co.   v.  The  11,26,27. 

People,  supra.  'Vincent   and   another  v.  Chi.   & 

» Chi.  &  Alton  R.  R.  Co.  v.  People,  Alton  R.  R.  Co.,  49  ill.  33;  Chi.  &  N. 

supra.  W.  Ry.  Co.    v.  The  People,  ex  rel. 

*  Chi.  &  Alton  R.  R.  Co.  ■».  The  Hempstead,  56  III.  365. 
People,  ex  rel.  Koemer  et  al.,  67  III. 
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are  also  bound  to  carry,  in  such  cases,  for  all  persons  alike,  and 
may  not  discriminate  between  persorts  in  reference  to  such  busi- 


ness. 


Any  contract  giving  exclusive  privileges  to,  or  discriminating 
in  favor  of,  certain  owners  of  grain  or  of  elevators,  will  be  void, 
so  far  as  regards  tlie  interests  of  persons,  requiring  like  services, 
and  wlio  are  not  parties  to  such  contract." 

The  duties  of  railroad  companies  and  rights  of  shippers  may 
be  enforced  in  this  respect  by  proceedings  of  mandamus  against 
sucli  companies;"  also  by  injunction.* 

Thonwh  railroad  corporations,  as  common  carriers,  are  ordi- 
narily i)onnd  to  accommodate  all  persons  alike,  and  upon  like 
terms— tliat  is,  all  are  entitled  to  be  carried,  and  have  freight 
carried,  at  the  ordinary  regular  rate — yet  they  are  not  in  law  pro- 
hibited from  carrying  in  particular  instances,  either  as  a  matter 
of  benevolence  or  favor,  or  as  a  means  of  procuring  an  advan- 
tao-e  and  profit  to  themselves  in  their  business  of  carriers,  for  a 
less  rate.  They  may  not  require  some  to  pay  more  than  their 
reo-ular  rates;  but  they  may,  in  exceptional  cases,  carry  for  some 
for  less.*    The  provision  of  the  Louisiana  code,  that  "every  act 

'Vincenta,ndaiiother».  Chi.  &  Alton  Gray  (Mass.),  393;  Sargent ».  Boston 

R.  B.  Co.,  49  111.  33;  Chi.  &  N.  W.  &  Lowell  R.  R.  Co.,    il5  Mass.  422; 

Ry.  Co.  V.  The  People,  ex  rel.  Hemp-  McDnffee  v.  P.  &  R.  R.  R.  Co.,  supra; 

Stead,  56  111.  365;  Cumberland  Valley  The    Eclipse    Towboat    Co.    v.    The 

R.  R.  Co.'s  Appeal,  62  Penn.  St.  230;  Pontcbartrain  R.  R.  Co.,  24  La  An.  1. 

Camblos  v.  Phil.  &  Reading  R.  R.  Co.,  The  case  last  cited  involved  a  discriin- 

4  Brewst.  622;  Messenger  v.  Penn.  R.  ination    made  in  consideration   of  a 

R.  Co.,  7  Vroom,  407.  large  loan  of  money,  and  for  other 

^  Chi.  &  N.   W.    Ry.   Co.   v.  The  reasons  advantageous  to  the  railroad 

People,  ex  rel.  Hempstead,  56  111.  365;  company,  and  the  Supreme  Conrt  of 

Sandfordc.  Catawissa,  W.  &  E.  B.  R.  Louisiana,  Howe,  J., say:    "The case 

Co.,  24  Penn.  St.  378;  Audenried  v.  is    narrowed,    then,   to    the    inquiry 

Phil.   &   Reading  R.  R.  Co.,  68  Id.  whether  there  was  anything  unlawful 

870;  McDuffee  v.  Portland  &  Roches-  and  legally  injurious  to  plaintiffs  in 

ter  R.  R.  Co.,  52  N.  H.  430;  New  Eng-  the  agreement  made  by  the  Pontchar^ 

land  Exp.  Co.  v.  Me.  Cent.  R.  R.  Co.,  train  Railroad  Company  witli  Charles 

67  Me.  188.  Morgan,by  which,  in  tlie  language  of 

'Chi.   &  N.   W.   Ry.   Co.   ».   The  their   trade,    they    "pro-rated"    the 

People,   ex   rel.   Hempstead,  56  III.  through  freight  with  him  to  and  from 

365.  New  Orleans  and  Mobile,  and  declined 

*  Vincent  and  another  v.    Chi,    &  to   further   pro-raite    with   plaintiffs. 

Alton  R.  R.  Co.,  49  111.  33.  We  can  not  perceive  anything  illicit 

^Fitchburg  R.  R.  Co.  y.  Gage,  12  in  this  agreement.    The  plaintiffs  do 
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whatever  of  man  tliat  causes  damage  to  another,  obliges  him 
by  whose  fault  it  happened  torepiair  it,"  is,  in  the  courts  of  said 
state,  construed  as  controlled  and  characterized  by  the  word 
faidt  therein,  so  as  to  require  the  act  to  be  a'faillty,  or  in  some 
respects  &  wrong  one,  in  order  to  incur  the  liability  to  make 
amcTJds  declared  by  the  statute.'  Hence,  although  from  the  act 
6t  another  injury  ensue  to  a  person,  no  liability  therefor  attaches, 
under  the  said  code,  if  the  one  committing  the  act  be  not  in 
fault." 

It  is  held  not  to  be  a  violation  of  the  statute  of  Illinois,  in- 
hibiting discrimination  in  rates  of  transportation  as  between 
shippers,  for  a  railroad  company  to  agree  to  make  a  rebate  to  the 
shipper  of  a  certain  per  cenfc  of  the  freights  accruing  on  his 
shipments,  the  rate  of  transportation  itself  agreed  on  being  the 
fegular  and  legally  antiiorized  rate.  Where  the  contract  is  to 
carry  at  the  custotoary  rates,  the  ruling  in  Illinois  is,  that  a  re- 


not  pretend  that  the  railroad  charged 
them,  or  the  public  generally,  too 
much,  but  that  it  charged  Morgan  too 
little.  What  law  did  they  violate  in 
so  doing?  No  statute  of  Louisiana 
Itas  been  infringed;  none  is  quoted  by 
appellants  except  the  charter  of  the 
company,  and  that  is  silent  on  the 
subject'':  24  La.  Ann.  13.  And  in 
the  case  cited  from  12  Gray,  the 
Supreme  Court  of  Massachusetts  say, 
in  treating  of  this  subject:  "The  prin- 
ciple derived  from  that  source  is  very 
plain  and  simple.  It  requires  equal 
justice  to  all.  But  the  equaltty  which 
is  to  be  Observed  in  relation  to  the 
public  and  to  every  individual  consists 
in  the  restricted  right  to  charge,  in 
each  particular  case  of  service,  a  reason- 
able compensation,  and  no  more.  If 
the  carrier  confines  himself  to  this,  no 
wrong  can  be  done,  and  no  cause  af- 
forded for  complaint.  If,  for  special 
reasons,  in  isolated  cases,  the  carrier 
sees  fit  to  stipulate  for  the  carriage  of 
goods  or  merchandise  of  any  class 
for  individuals  for  a  certain  time  or 
in  certain  quantities  for  less  compen- 


sation than  what  is  the  usual,  neces- 
sary and  reasonable  rate,  he  may 
undoubtedly  do  so  without  thereby  en- 
titling ail  other  persons  and  parties  to 
the  same  advantage  and  relief." 

1  The  Eclipse  Towboat  Co.  v.  The 
Pontchartrain  R.  R.  Co.,  24  La.  An.  1. 
In  this  case,  the  Supreme  Court  of 
Louisiana,  Howe,  J.,  says:  "There 
is  no  room  for  doubt  at  the  present 
time  as  to  the  meaning  of  this  lan- 
guage. It  is  copied  literally  from  the 
Code  Napoleon,  and  has  been  the  sub- 
ject of  numerous  decisions  and  abun- 
dant commentary.  The  phrase  "every 
act"  is  controlled  by  theword  "fault," 
and  it  results  that  the  party  bound 
must  be  in  fault;  that  is  to  say,  his 
conduct  must  be,  in  'the  genera!  sense 
of  the  word,  unlawful.  No  one  can  be 
held  liable  for  the  regular  and  prudent 
exercise  of  a  legal  right  that  belongs 
to  him."    p.  12. 

2 Klein,  for  the  use,  etc.,  v.  Crescent 
City  R.  R.  Co.,  23 La.  An.  729;  Hube- 
ner  v.  New  Orleans  &  CarroDton  R.  R. 
Co.  et  al.,  23  La.  An.  492. 
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bate  in  the  charges,  to  be  paid  by  thie  company  to  the  shipper,  is 
matter  of  private  and  legitimate  arrangement  between  these 
parties,  and  is  not  illegal,  but  will  be  enforced.' 

3.  May  not  discriminate  between  express  companies. — As 
common  carriers,  railroad  companies  owe  the  duty  to  the  public 
of  carrying  for  all  alike.  This  duty  extends  not  only,  as  has 
been  seen,  to  ordinary  consignors,  but  is  alike  applicable  to 
express  companies,  whose  business  it  is  to  carry  goods  and  other 
valuables  for  hire.  Therefore  such  railroad  companies  may  not 
grant  exclusive  privileges,  by  contract  or  otherwise,  of  doing  or 
carrying  on  the  express  business  over  their  lines,  to  a  particular 
express  company  or  companies,  person  or  persons,  nor  the  exclu- 
sive privilege  of  chartering  and  running  or  using  express  cars 
thereon,  but  must,  in  that  respect,  extend  equal  facilities  alike  to 
all.  To  this  duty  they  are  as  much  bound  as  to  the  duty  of 
carrying  other  freight,  as  ordinary  carriers,  alike  for  all." 

The  Maine  Central  Kailroad  Company  contracted  with  the 
Eastern  Express  Company,  in  1865,  to  give  to  said  express  com- 
pany a  specified  space  in  a'  car  to  be  attached  to  the  passenger 
trains  of  the  railroad  company,  and  to  carry  the  agents  and 
property  of  the  express  company,  on  specified  terms,  and  agreed 
that  they  would  not  grant  or  let  any  similar  space  in  any  car 
or  ears  attached  to  the  passenger  trains,  or  run  with  them  upon 
the  road  of  said  railroad  company,  to  any  other  persons,  as  ex- 
press carriers,  during  the  continuance  of  said  contract,  which 
was  to  terminate  in  December,  1869.  The  New  England  Ex- 
press Company  applied  to  said  railroad  company  for  similar 
])rivileges  and  rights,  and  after  giving  reasonable  notice  of  their 
intention  so  to  do,  offered,  at  Bangor,  to  said  railroad  company, 
packages  and  express  matter  and  property,  such  as  is  usually 
carried  by  express  companies,  and  required  the  same  to  be  car- 
ried in  such  passenger  trains,  and  were   ready  to  pay  or  secure 

■  Toledo,  "W.  &  W.  Ry.  Co.  v.  Elli-  pany]  possessed  this  power,  it  might 

otb  etal.,  76  111.  67.  build  up  one  set  of  men  and  destroy 

'  Sandford  v.  R.  E.  Co.,  24  Penn.  St.  others,  advance  one  kind  of  bnsiness 

R.  382;  Chi.  &  N.  Western  Ry.  Co.  b.  and  break  down  another;  and  migrht 

The  People,  ex  rel.  Hempstead,  56  111.  make  even  religion  and  politics  the 

865;  New  England  Express  Co.  v.  The  tests  in  the  distribution  of  its  farors. 

Maine  Cent.  R.  R.  Co. ,  57  Maine,  188;  The  ritrhts  of  the  people  are  not  sub- 

a.  C.  2  Am.  R.  31.     In  the  first  cited  ject  to  any  such  corporate  control." 

case  the  court  say:  "If  it  [the  com-  24  Penn.  St.  383. 
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the  payment  of  a  reasonable  Rnm  for  such  service,  and  offered 
to  comply  with  all  the  usual  and  reasonable  rules  of  transporta- 
tion of  express  matter.  The  railroad  company  refused  to  re- 
ceive and  transport  the  same  on  their  passenger  train,  in  which 
other  express  matter  was  carried  for  said  other  express  company 
at  the  same  time.  '  Thereupon,  the  New  England  Express  Com- 
pany, by  reason  of  such  refusal,  brought  an  action  on  the  case 
against  the  railroad  company,  to  recover  damages  for  such  re- 
fusal, and  the  Supreme  Court  of  Maine,  Applbton,  C.  J.,  in  an 
able  opinion,  and  after  a  most  searching  review  of  the  subject, 
held  that  the  action  was  maintainable,  and  ordered  the  case  back 
to  the  nisi  prviis  for  assessment  of  damages."  In  considering 
this  case,  the  Supreme  Court  of  Maine  say :  "  Common  carriers 
are  bound  to  carry  indifferently,  within  the  usual  range  of  their 
business,  for  a  reasonable  compensation,  all  freight  offered,  and 
all  passengers  who  may  applj'.  For  similar  equal  services,  they 
are  entitled  to  the  same  compensation.  All  applying  have  an 
equal  right  to  be  transported,  or  to  have  their  freight  transported, 
in  the  order  of  their  application.  They  can  not  legally  give  un- 
due and  unjust  preferences,  or  make  unequal  and  extravagant 
charges." "  ; 

'Eov  does  it  alter  the  case  that  the  railroad  company  has  rules, 
and  has  a  right  to  make  them,  against  the  transportation  of  mer- 
chandise or  property  of  any  description  in  passenger  trains. 
Such  rules  are  well  enough,  if  adhered  to ;  but  if  set  at  naught 
for  one  person,  or  in  one  case,  they  may  not  be  enforced  against 
others.     All  must  be  treated  alike  in  that  respect.' 

The  carrier  can  not  escape  the  common  law  duty  and  liability 
by  fencing  off  a  part  of  a  car,  or  by  setting  apart  a  whole  car, 
for  one  particular  person  or  company,  and  excluding  others  from 
like  privileges,  and  thus  avoid  the  performance  of  such  duties  to 
the  pablic  as  devolve  upon  and  are  required  of  common  carriers. 
It  is  none  the  less  a  carriage  of  merchandise,  though  carried 
apart,  in  this  manner,  from  itself.     If  done  merely  as  a  mutur.l 

'New  England    Express    Co.    v.  as  &  Pac.  Ry.  Co.,  6  Fed.  Repr.  426; 

Maine  Cent.  R.  R.  Co.,  57  Maine,  188;  S.  C.  1  Am.  and  Eng.  R.  R.  Cas.  617, 

S.  C.  2  Am.  R.  31.    See  also,  as  in  ac-  618. 

cord  therewith,  Bennett  v.  Button,  10  ^57  Me.  194. 

N.  H.  481;   Sandford  ».  R.  R.  Co.,  24  'New  England    Express    Co.    v. 

Penn.  St.  378;  Texas  Exp.  Co.  v.  Tex-  Maine  Cent.  R.  R.  Co.,  57  Maine,  188. 
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convenience  (in  a  single  instance),  and  not  as  a  practice,  and  to 
avoid  or  evade  the  conamon  duty  due  to  all,  and  to  give  thereby 
8  monopoly  or  unjust  preference  to  one  or  more  persons  or  com- 
panies over  others,  the  law  will  tolerate  it  as  a  matter  of  tempo^ 
rary  comity;  but  when  resorted  to  as  a  shift  or  evasion,  by 
which  to  elude  the  law  and  give  advantages  to  particular  per- 
sons, companies  or  shippers  over  others,  it  will  not  be  tol- 
erated.' 

Such  is  the  settled  doctrine  of  the  common  lavf,  irrespective 
of  statutory  regulations  to  the  same  eifect;  and  if,  after  the  or- 
ganization of  a  carrier  corporation  as  a  railroad  company,  stat- 
utes are  enacted  imposing  such  equal  performance  of  duties  by 
the  company,  it  is  no  infringement  of  charter  rights,,  for  the 
same  duties  exist  at  common  law.  Nor  can  such  statutes  be  obr 
jected  to  in  such  cases  as  retroactive,  if  such  they  be,  for  being 
merely  in  afiBrmance  of  the  common  law  duties  already  resting 
on  the  company,  they  neither  aifect  the  rights* of  the  parties  in 
one  way  or  the  other,  unless  it  may  be  by  the  remedy  or  redress 
aiforded  thereby.  Seeing,  then,  that  the  wliole  public  are  equally 
entitled  to  the  advantages  and  conveniences  arising  from  the  du- 
ties of  a  common  carrier,  it  follows,  from  the  very  nature  of  this 
right,  that  it  must  be  extended  to  all  alike,  and  that  no  special 
privileges  can  be  granted  to  one  or  more  persons  or  companies, 
and  denied  to  others." 

The  statute  of  Massachusetts,  of  1867,  requiring  like  and 
equal  terms  of  transportation  and  service  to  all  persons,  does 
not  have  the  eflPect  of  preventing  railroad  companies  themselves 
from  engaging  in  the  business  of  expressmen,  and  at  the  same 
time  refusing  to  carry  express  cars  for  others;'  and  by  a  parity 
of  reasoning,  neither  does  the  common  law.  They  may  decline 
to  haul  express  cars  altogether,  if  they  wish  to,  as  not  a  duty 
imposed  on  them  as  common  carriers.  They  are  not  required  to- 
extend  to  express  companies  other  facilities  or  advantages  than 
those  which  are  furnished  to  individuals  generally,  or  as  pertain 
ordinarily  to  the  duties  of  common  carriers.  They  are  not 
bound  to  carry  for  other  carriers  in  separate  cars  to  be  controlled 

'  New   England  '  Express    Co.    ».  Sandford  v.  R.  R.  Co.,  24  Penn.  St. 

Maine  Cent.  R.  R.  Co.,  57  Maine,  188.  378. 

2  New   England    Express    Co.    v.  '  Sargent  v.  Boston  &  Lowell  R.  E, 

Maine  Cent.  R.  R.  Co.,  57  Maine,  188;  Co.,  115  Mass.  416. 
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by  them.  They  are  only  required  to  carry  on  consjgninent,  the 
goods  to  be  controlled  during  transit  and  delivered  by  themselves.' 

4.  Not  bound  to  receive  or  carry  dangerous  property ..tt-A 
railroad  company,  or  other  common  carrier,  is  not  bound  to  re- 
ceive for  carriage,  or  bound  to  carry,  articles  of  a  dangerous  or 
combustible  character,  and  which  endanger  the  safety  of  per- 
sons, freight  or  trains,  or  which  will  endanger  consignees,  or 
other  persons  receiving  or  handling  the  same.'' 

They  are  not  only  excused  from  receiving  and  carrying  such 
articles,  but  are  liable  for  injuries  resulting  therefrom  to  others 
necessarily  handling  or  receiving  the  same,  in  ignorance  of  the 
dangerous  quality  thereof,  if  the  company  so  carrying  such  artir 
cle  do  so  with  knowledge  of  its  dangerous  character.'  But  if  the 
company  be  ignorant  of  the  dangerous  character  of  the  property, 
and  there  be  nothing  in  the  appearance  thereof,  or  other 
circumstances  in  relation  to  it,  calculated  to  cause  suspicions  to 
be  entertained  as  to  its  dangerous  character,  then  the  company 
receiving  and  transporting  it  are  not  liable  for  an  accident  or 
injuries  growing  out  of,  or  resulting  from,  its  carriage,  or  of 
the  reception  and  handling  thereof  by  those  to  whom  consigned, 
or  by  their  servants,  or  the  employes  of  the  company,  or  others 
through  whose  hands  it  may  pass  in  its  transit,  or  into  whose 
hands  it  may  cpme  at,  or  after  arriving  at,  its  place  of  destina- 
tion.* Such,  too,  is  the  ruling  in  England.^  Nor  is  the  company 
bound  to  know,  or  chargeable  with  knowledge  of,  the  dangerous 
character  of  such  property  carried  by  it,  unless  there  be  circum- 
stances calculated  to  cause  suspicions  in  the  minds  of  persons 
of  ordinary  prudence,"  receiving  the  same  for  carriage;  but 
where  such  suspicious  circumstances  or  appearances  exist,  it  is 
tlien  the  right,  and  indeed  the  duty,  of  the  carrier  to  require 
information,  amounting  to  a  reasonable  certainty,  of  the  true 
character  of  the  article  oflFered  for  carriage."  Aiid  a  failure  to 
exact  such  information,  where  circumstances  require  it,  will,  it 

'  Sargent  v.  Boston  &  Lowell  R.  R.  Boston  &  Albany  R.  R.  Co.  v.  Shanly, 

Co.,  115  Mass.  416.  107  Mass.  576. 

=i  Boston    &   Albany  R.   R.  Co.   v.  ■'Parrott  v.  Wells,   15  Wall.   524; 

Shanly,  107  Mass.  576.    See,  to  same  Pierce  v.  Winsor,  2  Clifford,  18. 

purport,  rulings  in  England:    Crouch  *  Williams  v.  Bast  India  Co.,  3  East, 

V.  London  &  N.  W.  R.  W.   Co.,  14  192. 

Common  Bench,  291.  "Parrott  v.  Wells,  15  Wall.  524. 

'Parrott  II.  Wells,  15  WaU.  524; 
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is  believed,  render  the  company  liable  for  injuries,  in  like'man- 
ner  as  if  carried  with  knowledge  thereof/ 

In  all  such  cases,  however,  of  injuries  arising  from  the  dan- 
gerous character  of  goods  transported,  or  delivered  for  trans- 
portation, which  are  of  a  dangerous  character,  rendering  them 
dangerous  in  their  carriage  or  handling,  it  is  the  duty  of  the 
consignor  or  shipper  to  give  notice  of  their  dangerous  character 
to  the  company,  or  its  agents  or  servants  receiving  the  same,  at 
the  time  the  same  is  offered  for  shipment;  and  in  default  of 
giving  such  notice,  the  shipper  becomes  responsible  for  injuries 
resulting  from  the  dangerous  character  of  the  property  to  per- 
sons ignorant  thereof,  whether  such  persons  be  employes,  or  the 
company,  or  warehousemen,  or  consignees  of  the  goods,  or  serv- 
ants of  such  consignees.''     Such,  likewise,  is  the  English  rule.' 

5.  Not  bound  to  deliver  goods  elsewhere  than  at  their  own 
depot. — JRailroad  companies  are  not  bound  to  deliver  freights 
beyond  the  terminus  of  their  line,  nor  off  of  the  line  of  their 
road,  nor  on  the  line  of  the  road  except  at  their  regular  depots 
or  warehouses;  and  are  therefore  not  bound  to  receive  freights  to 
be  thus  delivered.  They  are  not  boiind,  as  are  ordinary  carriers 
by  land,  to  deliver  the  goods  to  the  consignee  at  his  ordinary 
place  of  business,  or  at  his  home.  The  rule  of  law  in  that  re- 
spect is  80  far  relaxed  in  regard  to  railways,  as  a  matter  of  neces- 
sity, as  in  most  cases  to  substitute  in  place  of  a  common  law 
delivery,  a  delivery  at  the  warehouse  or  depot  of  the  company 
provided  for  the  storage  of  goods;  and  they  may  there  hold  them 
as  warehousemen,  discharged  of  their  more  strict  liability  as 
carriers,  until  they  are  applied  for  by  the  consignee.* 

Yet  it  is  a  settled  rule  of  the  law  that  express  companies  are 

>  Parrott  v.  Wells,  15  Wall.  524.  Pennsylvania  R.  R.  Co.,  69  Penn.  St. 

2  Boston  &  Albany  R.  R.    Co.   v.  374;   Morris  &  Essex  R.   R.   Co.  v. 

Shanly,    107    Mass.    568;    Jeffrey  v.  Ayres  and  others,  5  Dutch.  393;  Wit- 

Bigelow,  18  Wend.  518.  beck  v.  Holland,  45  N.  Y.  13;  S.  C.  6 

'Brass  v.  Maitland,  6  Ellis  &  B.  Am.  R.  23.    In  the  case  of  McMasters 

470;  Farrant  v.  Barnes,  11  Common  v.  Penn.  R.  R.  Co.,  supra,  a  delivery 

Bench  (N.  S.),  553.  or  deposit  of  the  goods  on  the  platform 

*  Vincent  and  others  v.  The  Chi.  &  of  the  station  was  holden  to  be  a  good 

Alton  R.  R.   Co.,    49   Til.   33;    The  delivery,  that  being  the  custom  as  to 

People,  ex  rel.  of  Hempstead,  v.  The  delivery  at  that    particular   station, 

Chi.  &  Alton  R.  R.  Co.,  55  111.  95;  S.  although  the  consignee  was  not  there 

C.  8  Am,  R.  631,  634;  McMasters  v.  to  receive  them. 
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not  within  such  exemption,  although  they  may  transport  by  rail 
the  property  confided  to  them  for  carriage.'  It  is  the  duty  of 
such  express  company  to  use  due  diligence  to  find  the  con- 
signee— that  is,  such  diligence  as  a  prudent  man  would  use  in 
his  own  affairs — and  when  found,  to  deliver  the  property  to 
him.''  Any  mistake  in  identity,  as  delivering  to  the  wrong  per- 
son, if  the  article  be  properly  directed,  will  render  the  company 
liable  to  the  rightful  owner;  and  an  oversight  or  mistake  in  the 
name  of  the  consignee,  or  fraud  practiced  upon  the  carrier,  not 
participated  in  by  the  consignee,  will  not  excuse  the  party  from 
such  liability." 

The  carrier  will  be  entitled,  however,  to  reasonable  proof  of 
the  identity  of  the  person  claiming  to  be  the  consignee,  before 
declining  to  deliver  to  such  person  will  operate  as  a  conversion 
of  the  goods.* 

In  the  transportation  of  coal,  lumber  and  other  ponderous 
articles,  deliverable  to  the  consignee  in  the  cars,  the  delivery  is 
completed,  and  ihe  liability  of  the  company  is  discharged,  when, 
if  such  is  the  custom  between  the  parties,  the  car  or  cars  are 
placed  on  the  track  at  the  point  where  these  articles  are  usually 
unloaded,  and  the  owner  or  consignee  is  notified  thereof;  this 
is  the  general  rule,  in  the  absence  of  any  special  contract.^ 
If  the  property  be  destroyed  by  fire,  after  such  deposit  and 
notice,  the  loss  falls  pn  the  owner,  and  not  on  the  company,  if 
the  companj'-  be  otherwise  faultless  in  regard  to  it.° 

By  the  Kevised  Statutes  of  Illinois  of  1874,  Chap.  114,  Sec. 
82,  railroad  companies  are  required,  under  penalty,  to  deliver 
grain  shipped  in  bulk  to  any  consignee  to  whom  it  is  directed, 
where  snch  consignee  is  accessible  by  any  track  owned,  leased 
or  used,  or  which  can  be  iised,  by  the  company.  It  is  held, 
under  this  statute,  that  it  is  essential  that  the  grain  be  shipped 
in  bulk,  and  that  it  must  be  dii-ected  to  the  place  of  delivery  at 
the  time  of  shipment'     This  statute,  however,  imposes  no  obli- 

■  Witbeck®.  Holland,  45  N.  T.  13.  =  Pittsburgh,  Cin.  &  St.  Louis  Ry. 

2  Witbeck  v.  Holland,  45  N.  Y.  13;  Co.  v.  Naah  and  others,  43  Ind.  423. 

S.  C.  6  Am.  R.  23.  "  Pittsburgh,  Cin.  &  St.  Louis  Ry. 

'  Witbeck  v.  Holland,  45  N.  T.  13;  Co.  v.  Nash  and  others,  43  Ind.  423. 

McEntee  v.  New  Jersey  Steam  Boat  '  Chicago  &  North  Western  Ry.  Co. 

Co.,  45  N.  T.  34;  S.  C.  6  Am.  R.  23.  v.  Stanbro,  87  111.  195,  18  Am.  Ry. 

*  McEntee   v.   New   Jersey   Steam  Rep.  180. 
Boat  Co.,  45  N.  Y.  84. 
78 
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gation  upon  railroad  companies  to  run  their  trains  upon  tracks 
unfit  for  use,  or  to  transport  other  merchandise  than  grain;  so 
that  the  statute  affords  no  justification  for  an  injury  inflicted 
under  such  circumstances.' 

6.  May  contract  to,  and  be  bound  to,  cairy  beyond  the  ter- 
minus of  their  own  road. — By  the  current  of  authorities,  a  rail- 
road company  may  contract  for  the  carriage  of  freights  beyond 
the  terminus  of  its,  own  road,  and  such  contract  will  bind  it  as 
carrier  for  the  whole  distance  contracted  for,  and  will  render  the 
contracting  company  liable  for  default  in  its  performance,  wheth- 
er such  default  occur  upon  its  own  line,  or  upon  connecting  lines 
of  another  road.'^  In  such  case,  if  the  contract  be  a  special  one, 
embodying  conditions  as  to  the  liability,  or  as  to  the  manner  of 
transportation,  the  connecting  line  or  lines  will  be  entitled  to 
the  exemptions,  and  will  be  bound  by  the  obligations,  of  such 
special  provision;  but  to  claim  the  exemptions  or  privileges,  the 
obligation  as  to  the  manner  of  transportation  must  be  complied 
with." 

And  for  the  purpose  of  such  further  transportation,  railroads 


'  Stetler  v.  C.  &  N.  W.  Ry.  Co.,  49 
Wis.  609;  S.  C.  6  N.  W.  Repr.  303, 
21  Am.  Ry.  Rep.  89. 

"  Weed  V.  Saratoga  &  Schen.  R.  R. 
Co.,  19  Wend.  53i;  Burtis  v.  Buffalo 
&  State  Line  R.  R.  Co.,  24  N.  T.  269; 
Maghee  v.  The  Camden  &  Amboy 
R.  R.  Co.,  45  N.  Y.  514;  S.  C.  6  Am. 
R.  124;  Noyes  v.  Rutland  &  Burling- 
ton R.  R.  Co.,  27  Vt.  110;  Morse  v. 
Brainerd  et  al,.  Trustees  Vermont 
Cent,  and  Vermont  ,&  Canada  R.  R. 
Co.,  41  Vt.  550;  Newell  v.  Smith, 
49  Vt.  255,-  17  Am.  Ry.  Rep.  100; 
Darling  v.  The  Boston  &  Worcester 
R.  R.  Co.,  11  AUen,  295;  Burroughs 
V.  Norwich  &  Worcester  R.  R.  Co., 
100  Mass.  26;  S.  C.  1  Am.  R.  78; 
The  Hill  Mnaf.  Co.  ».  Boston  &  Low- 
ell R.  R.  Co.,  104  Mass.  122;  S.  C.  6 
Am.  R.  202;  111.  Cent.  R.  R.  Co.  v. 
Frankenberg,  54  111.  88;  S.  C.  5  Am. 
R.  92;  v^heeler  v.  San  Francisco  & 
Alameda  R.  R.  Co.,  31  Cal.  46;  Per- 
kins V.  Portland,  Saco  &  Portsmouth 


R.R.  Co.,  47  Maine,  573;  St.  Louis, 
Kansas  City  &  Northern  Ry.  Co.  v. 
Piper,  13  Kans.  505,  8  Am.  Ry.  Rep. 
204;  Evansville  &  Crawfordsville  R. 
R.  Co.  V.  Androscoggin  Mills,  22  Wall. 
594,  11  Am.  Ry.  Rep.  113;  Ohio  & 
Miss.  Ry.'  Co.  v.  McCarthy,  96  U.  S. 
258;  Bryan  v.  Memphis  &  Padncah  R. 
R.  Co.,  11  Bush,  597,  14  Am.  Ry. 
Rep.  395;  PhilHps  v.  N.  Car.  R.  R. 
Co.,  78  N.  Car.  294,  16  Am.  Ry.  Rep'. 
206;  Grover  &  Baker  S.  M.  Co.  v.  Mo. 
Pao.  Ry.  Co.,  70  Mo.  672.  And  may 
so  bind  themselves  by  implication: 
Morse  v.  Brainerd,  supra.  As  to  what 
is  sufficient  evidence  of  such  a  con- 
tract, see  above  cited  case  of  Phillips 
V.  N.  Car.  R.  R.  Co. 

*  Maghee  v.  The  Camden  &  Amboy 
R.  R.  Co.,  45  N.  Y.  514;  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank, 
6  How.  380;  Dunseth  v.  Wade,  2 
Scam.  285;  Hastings  v.  Popper,  11 
Pick.  41;  Peet  v.  Chicago  &  N.  West- 
ern Ry,  Co.,  19  Wis.  lis. 
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have,  it  is  holden  in  some  states,  the  right  to  own  and  operate 
steamboats  upon  waters  in  the  line  of  their  routes,  or  of  the 
routes  on  which  they  thus  extend  their  carriage.  -Therefore,  if 
they  hold  themselves  out  to  the  public  as  common  carriers  to 
points  beyond  the  termini  of  their  roads,  or  on  or  across  waters 
in  the  route  thereof,  or  connecting  therewith,  they  are  bound  to 
carry  all  persons,  and  also  to  carry  freights  for  all  persons  alike, 
who  apply  to  be  served  in  that  respect,  and  may  not  discrimi- 
nate between  them.' 

Where  such  contract  for  through  transportation  calls  for  it  to 
be  done  by  all  rail,  connecting  lines  of  road  must  conform  to  the 
terms  thereof,  to  enable  them  to  claim  the  benefits  of  any  exemp- 
tion from  liability  embodied  in  the  contract;  and  a  violation 
thereof — as,  for  instance,  in  assuming  to  carry  the  goods  by 
water,  notwithstanding  the  contract  for  all  rail  transportation — 
renders  the  connecting  line  so  assuming  to  depart  from  the  con- 
tract, as  well  as  the  company  originally  contracting,  liable  as  in- 
surers, or  as  ordinary  carriers,  without  exemption,  for  losses  oc- 
curring whilst  the  property  is  so  being  carried  otherwise  than 
by  all  rail,  notwithstanding  a  clause  in  such  contract  which 
would  exempt  the  company  if  the  contract  was  strictly  complied 
with.'' 

lu  cases  of  contracting  to  carry  beyond  the  contracting  com- 
pany's own  line,  such  company  may  exempt  itself  from  liability 
for  injuries  or  losses  occurring  on  other  lines  than  its  own,  as  the 
terms  on  which  the  goods- are  received  for  transportation,  if  such 
exemption  be  fully  understood  and  agreed  to,  or  be  acquiesced 
in,  by  the  owner  or  consignor  of  the  goods.'  It  is  a  question  for 
the  jury  to  determine,  whether  the  consignor   understood   the 

'  "Wheelers.  San  Francisco  &  Alame-  '  111.  Cent.  R.  R.  Co.  v.  Morrison,  19 
da  E.  R.  Co.,  31  Cal.  46.  See  Ills.  Ill,  136;  111.  Cent.R.  R.  Co.  i;.  Frank- 
Cent.  R.  R.  Co.   V.  Irvin,  72  111.  452.  enberg,  54   111.  88;    Ei-ie  Ry.   Co.  i>. 

2  Maghee  v.  The  Camden  &  Amboy  Wilcox,  84  111.  239,  16  Am.  Ry.  Rep. 

R.  R.  Co.,'45  N.Y.  514;    Johnson  v.  457;    Evansville  &  Crawfordsville  R. 

New  York  Cent.  R.  R.  Co.,  33  N.  Y.  R.  Co.  v.  Androscoggin  Mills,  22  Wall. 

610.     Such  contract,  however,  for  all  594,  11  Am.  Ry.  Rep.  113;  Louisville 

rail  transpttation,  doss  not  preclude  &  Nashville  R.  R.  Co.  ■».  Campbell,  7 

the  use  of  ordinary  means  of  ferriage,  Heisk.   253,   12  Am.   Ry.   Rep.  490; 

where  the   same  is  necessary.    The  Taylor  v.  Little  Rock,  Miss.  River  & 

reasonable  intendment  is,  that  the  par-  Tex.  R.  R.  Co.,  32  Ark.  393,  17  Am. 

ties  contracted  with  the  knowledge  of,  Ry.  Rep.  251. 
and  with  a  view  to,  such  necessity :  lb. 
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terras  of  such  contract;  and  if  nnderstood  and  acquiesced  in,  it 
will  be  binding.' 

The  better  doctrine  is,  although  there  is  a  diversity  of  ruling  on 
the  subject,  that  a  railroad  company,  or  other  common  carrier,  is 
not  bound  to  receive  property  to  be  carried  by  the  party  so  receiv- 
ing it  beyond  the  terminus  of  its  own  line.  In  the  language  of 
the  learned  Chief  Justice  Beeese:  "  This  is  a  question  not  settled 
by  the  courts  of  this  country,  though  the  received  doctrine  may 
be  said  to  be,  that  the  carrier  is  not  responsible  beyond  his  own 
route,  except  upon  his  special  undertaking  so  to  be  liable." " 

There  are  respectable  decisions  to  the  effect  that  the  receiving 
of  the  goods  for  transportation  by  a  railroad  company,  marked 
for  a  point  beyond  the  terminus  of  its  own  line,  will,  in  the  ab- 
sence of  any  contract,  conditions  or  limitations  to  the  contrary, 
render  the  receiving  company  liable  as  upon  an  undertaking  to 
transport  the  goods  to  the  point  so  designated,  and  therefore  liar 
ble  for  faithful  performance,  and  for  all  losses,  as  well  on  con- 
necting lines  as  upon  its  own;  "  that  by  accepting  the  goods  so 
marked,"  the  carrier  "  is  bound  to  carry  to  and  deliver  at  that 
place." '  This  rule,  if  authority  at  all,  applies  only  to  the  first 
carrier  or  line,  and  not  to  connecting  ones.*  But  the  Amer- 
ican and  better  rule  seems  to  be,  thafr  notwithstanding  the 
goods  be  directed  or  marked  to  a  place  beyond  the  terminus  of 
the  line  receiving  them  for  transportation,  yet  in  the  absence 
of  a  special  agreement  to  carry,  or  cause  them  to  be  carried,  to 
their  destination,  and  the  company  not  being  one  of  a  continu- 
ous line,  then  the  company  so  receiving  them  is  not  liable  for 
their  carriage  or  safety,  and  is  not  bound  thereto,  beyond  the 
terminus  of  its  own  line.° 

'  ni.  Cent.  E.  R.  Co.  v.  Pranken-  487;  East  Tenn.  &  Va.  R.  R.  Co.  v. 

berg,  54  111.  88;   Adams  Express  Co.  Rogers,  6  Heisk.  143,   12  Am.  Ry. 

V.  Haynes,  42  111.  89.  Rep.  47;  Louisville  &  Nashville  R.  E. 

2  111.  Cent.  R.  R,  Co.  v.  Franken-  Co.  v.  Campbell,  7  Heisk.  253, 12  Am. 

berg,  54  111.  88,  96;  S.  C.  5  km.  R.  92;  Ry.  Rep.  490. 

Erie  Ey.  Co.  v.  Wilcox,  84  111.  239,  *  Lawrence  v.  The  Winona  &  St. 

16  Am.  Ry.  Rep.  457;   Lawrence  ».  Peter  R.  R.  Co.,  15  Minn.  890;  S.  C.  2 

The  Winona  &  St.  Peter  R.  R.  Co.,  15  Am.  R.  130;    Chouteaux  v.  Leech,  18 

Minn.  890;  S.  C.  2  Am.  R.  130.  Penn.  St.  224;  111.  Cent.  R.  E.  Co.  v. 

'111.  Cent.  Railroad  Co.  v.  Franken-  Johnson,  34  111.  389. 

berg,  54  111.  88;  S.  C.  5  Am.  R.  92;  » Story  on  Bailments,  ed.  of  1836, 

Erie  Ry.  Co.  v.  Wilcox,  supra,-  An-  sec.  538;    Thomas  v.  The  Boston  & 

gle  V.  Miss.  &M0.E.R.C0.,  9  Iowa,  Prov.   E.  E.  Co.,  10  Met.  472;  Law- 
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Yet  the  carriers,  as  we  have  seen,  may  by  contract  become 
bound  to  carry  to  a  place  beyond  the  end  of  their  line.  It 
does  not  follow  that  such  contract  must  be  an  express  one;  it 
may  be  made  or  proven  as  other  contracts  may;  and  therefore 
such  obligation,  it  has  been  held,  may  arise  by  implication  and 
from  circumstances,  just  as  other  facts  may  be  proven  by  cir- 
cumstances.' Thus  if  it  is  the  custom  of  a  carrier  to  so  engage 
in  through  carriage  to  a  point  or  points  beyond  the  terminus  of 
such  carrier's  route,  and  he  receive  goods  marked  to  a  point 
beyond  that  to  which  he  is  accustomed  to  carry,  these  will  be  fit 
circumstances  in  evidence  toward  establishing  liability  to  see 
the  goods  through.'' 

The  implied  contract  for  carriage  of  goods  received  by  a 
transportation  company,  to  a  point  beyond  the  limits  of  the 
state  wherein  received,  is  as  under  the  laws  of  the  state  where 
the  contract  is  made  and  goods  received.  In  any  difficulty 
growing  out  of  the  terms  of  the  undertaking,  involving  the  legal 
rights  of  the  parties,  the  local  law  of  the  contract  prevails; 
that  is,  the  law  of  the  state  where  the  goods  are  shipped  from 
governs  the  rights  of  the  parties,  if  nothing  is  agreed  to,  or 
plainly  inferable  to,  the  contrary.* 

But  although  they  may  themselves  contract  to  carry  goods 
beyond  the  terminus  of  their  own  lines,  as  a  general  principle,* 
yet  they  can  not  bind  other  lines  beyond  theirs  in  that  respect, 
without  such  other's  consent.'     Nor  is  there  any  obligation  rest- 

rence  v.  The  Winona  &  St.  Peter  R.  dertaking,  where  the  same  comes  in 

R.  Co.,  15  Minn.  390;  S.  C.  2  Am.  R.  question,  and  is  involved  in  ambiguity: 

130,  138;    Carter  v.  Peck,  4  Sneed,  Camden  &  Amboy  R.  R.  Co.  v.  Por- 

203;  Elmore  v.  Naugatuck  R.  R.  Co.,  syth,  supra. 

23  Conn.  457;  McMillan  «.  The  Mick.  i  Morse  v.   Brainerd,   41  Vt.    550; 

South.  &  N.  Ind.  R.  R.  Co.,  16  Mich.  Najao  v.  The  Boston  &  Lowell  R.  R. 

119;  Brintnall  v.  Saratoga  &  Whitehall  Co.,  7  Allen,  329;  Wibert  v.  N.  Y.  & 

R.  R.  Co.\  32  Vt.  665;  Perkins  v.  Port-  Erie  R.  R.  Co.,  12  N.  Y.  256. 

land,  Saco  &  P.  R.  R.  Co.,  47  Maine,  2  yansantvoord  v.  St.  John,  6  Hill, 

673;  Cin.,  Hamilton  &  Dayton  R.  R.  158;  Wibert  v.  N.  Y.  &  Erie  R.  R. 

Co.,».  Pontius,  19  Ohio  St.  221;  S.  C.  Co.,  12  N.  Y.  256. 

2  Am.  R.  391;    Camden  &  Amboy  R.  « Pennsylvania    Co.  v.  Fairchild  ei 

R.Co.».ForsythBros.&Co.,61Penn.  al,  69  111.260. 

St.  81;  Phillips  V.  N.  Car.  R.  R.  Co.,  *Rome  R.  R.  Co.  v.  Sullivan,  Cabot 

78  N.  Car.  294,  16  Am.  Ry.  Rep.  206.  &  Co.,  25  Geo.  228. 

And  the  charge  of  freight  indicated  ^  Rome  R.  R.  Co.  v.  Sullivan,  Cabot 

in  the  bill  of  lading  may  be  referred  &  Co.,  25  Geo.  228. 

to,  asiadicating  the  nature  of  the  un- 
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ing  on  either  or  any  to  undertake  the  carriage  beyond  their  own 
terminus,  except  as  they  may  contract  so  to  do.' 

In  some  of  the  states,  however,  the  rule  is  firmly  established 
that  an  actual  agreement,  that  is,  an  express  contract,  is  neces- 
sary to  impose  upon  a  railroad  company  the  duty  or  obligation 
of  carrying  beyond  the  terminus  of  its  own  line.  The  very 
nature  of  its  structure  seems  tO'  us  to  preclude  the  presumption 
of  an  intention  or  undertaking  to  extend  these  services  further 
than  such  terminus;  and  this,  too,  upon  the  same  principle 
which  exonerates  such  company  from  delivery,  as  in  case  of 
ordinary  land  carriage,  at  the  home  or  place  of  business  of  the 
consignee.' 

They  may  obviate  all  doubt,  however,  as  to  their  liability  to  car- 
ry beyond  their  own  line,  or  for  loss  or  injury  occurring  beyond 
their  own  line,  when  operating  as  a  distinct  company,  without 
particular  business  connection  with  connecting  lines,  by  limit- 
ations and  by  express  conditions  in  their  receipts,  bills  of  lading, 
or  other  contracts  for  ,  transportation ;  as  that  the  property  is 
only  received  to  be  carried  to  the  terminus  of  their  route  or 
line,  and  there  delivered  over  to  such  connecting  line  or  carrier 
as  it  may  be  consigned  to,  or  as  may  be  agreed  upon  by  the  con- 
signor and  the  company  receiving  the  same,  and  without  liability 
of  the  receiving  company  beyond  such  termin  us."  Such,  too,  is 
undoubtedly  the  more  prudent  course,  and  is  calculated  to  avoid 
all  difficulty  or  misunderstanding  upon  that  subject. 

7.  Their  liability  at  common  law. — The  common  law  liabil- 
ity of  railroad  companies  transporting  goods  as  common  carri- 
ers, when  the  goods  themselves  are  not  destroyed  by  reason  of 

^  Eome  E.  R.  Co.  v.  Sullivan,  Cabot  incorporated  under  the  laws  of  that 

&  Co.,  25  Geo.  228.  state,   has  no  power  to  contract  to 

2  Darling  v.  Boston  &  Worcester  R.  carry  beyond  their  own  line:  Hood  v. 

R.  Co.,  11  Allen,  295;  Burroughs  v.  N.  York  &  N.  Haven  R.  R.  Co.,  22 

Norsrich  &  Worcester  R.  R.  Co.,  100  Conn.  1;  Elmore  v.  Naugatuck  R.  R. 

Mass.  26;  S.  C.  1  Am.  R.  78;  Hood  v.  Co.,  23  Conn.  457;  Naugatuck  R.  R. 

N.  York  &  New  Haven  R.  R.  Co.,  22  Co.   v.    Waterbury    Button    Co.,    24 

Conn.  1;  Elmore  v.  Naugatuck  R.  R.  Conn.  468;  Converse  v.  Norwich  &  N. 

Co.,  23  Conn.  457;  Converse  v.  The  Y.  Transp.  Co.,  33  Conn.  166. 

Norwich  &  N.  Y.  Transportation  Co.,  ^  qj„^    Hamilton    &    Dayton,  and 

23  Conn.  166.    The  Connecticut  cases  Dayton  &  Michigan  R.  R.  Co.  ».  Pon- 

go  fm-ther,  and  hold,  as  a  ground  for  tius,  19  Ohio  St.  221;  S.  C.  2  Am.  R. 

such  ruling,  that  a  railroad  company,  391. 
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their  perishable  character  or  tlieir  own  elements  of  destruction,' 
is  that  of  insurers  against  all  injury  and  loss,  except  tliat  result- 
ing from  the  act  of  God  or  of  the  public  enemy.^  And  if  a  loss 
occurs,  the  burden  of  proof  is  on  the  company  to  show  that  it 
occurred  from  some  one  of  those  causes  which  avoid  their  liabil* 
ity,  if  such  a  defense  is  relied  on.'* 

If  by  reason  of  military  interferences,  or  obstructions  from 
the  public  enemy,  the  carriage  of  the  goods  is  hindered,  delayed 
or  rendered  impossible,  and  yet  the  goods  neither  taken  posses- 
sion of  nor  destroyed  by  such  enemy,  it  then  becomes  the  duty 
of  the  carrier  to  care  for  and  store  the  same,  and  if  he  does  not 
make  diligent  effort  to  do  so,  and  the  goods  are  lost,  he  is  liable; 
for  in  such  case,  the  interference  of  the  enemy  or  superior  force 
is  not  the  proximate  cause  of  the  loss,  but  such  proximate  cause 
is  the  subsequent  neglect  of  the  carrier.  The  military  interfer- 
ence of  the  enemy  is  the  proximate  cause  merely  of  the  delaj'; 
and  it  does  not  follow  that  the  loss  of  the  goods  must  result 
directly  therefrom.* 

What  is  meant  by  the  expression  "  act  of  God,"  as  used  in 
reference  to  the  exemption  of  common  carriers  from  liability 
for  goods  lost  or  destroyed  in  course  of  transportation,  is  the  vis 

'  Angel]  on  Law  of  Carriers,  Sec.  ing  Co.  v.  Anderson,  58  Ga.  393,  16 
210,  211;  Hannibal  &  St.  Jos.  R.  B.  Am.  By.  Bep.  85;  United  States  Ex- 
Co.  V.  Swift,  12  Wall.  262,  270,  273;  press  Co.  v.  Backman,  28  Ohio  St. 
Phila.,  W^lm.  &  Bait.  R.  B.  Co.  v.  144,  14  Am.  By.  Bep.  82;  Erie  By. 
Harper,  29  Md.  330.  Co.  v.  Lockwood;  Id.  358,  14  Am.  By. 

2  Angle  V.  Mississippi  &  Missouri  B.  Bep.  143. 
E    Co.,   18  Iowa,   555;   Michaels   &  *  Clark  «.  Pacif.  B.  R.  Co.,  39  Mo. 

Sloman  v.  N.  York  Cent.  B.  B.  Co.,  184;  Bait.  &  Ohio  B.  E.  Co.  v.  More- 

.30  N.  Y.  (3  Tiffany),  564;  Hale  v.  N.  head,  5  West  Va.   293.    A  railroad 

Jersey  Steam  Nav.  Co.,  15  Conn.  589;  company  will  not  be  liable,  as  for  a 

Fillebrown  v.  Grand   Trunk   B..  W.  conversion,  by  opening  a  sealed  car 

Co.,  55  Maine,  462;   Clark  v.  Pacific  and  transferring  its  contents  to  an- 

R.  'b.   Co.,   39  Mo.  184;  Watson  ».  other,  if  they  are  afterward  delivered 

Memphis  &  Charleston  R.  R.  Co.,  9  without   loss  or  injury:    Tucker    e. 

Heisk  255,  19  Am.  By.  Bep.  256.  Housatonic  R.  R.  Co.,  39  Conn.  447, 

'Memphis  &  Charleston  B.  B.  Co.  5  Am.  By.  Bep.  245.    Nor  by  the  in- 

V    Beeves,   10  Wall.   176;   Angle  v.  advertent  misstatement  of  an  employe, 

Mississippi  &  Missouri  B.  B.  Co.,  18  that   the    goods    had    not   ai-rived: 

Iowa,  555;  Clark  v.  Pacific  B.  B.  Co.,  Louisville  &  Nashville  B.  B.  Co.  v. 

39  Mo.  184;  Michaels  &  Sloman  e.  The  Campbell,  7  Heisk.  2-53,  12  Am.  By. 

N.  York  Cent.  B.  B.  Co.,  30  N.  Y.  (3  Bep.  490. 
Tiffany),  664;  Central  B.  B.  &  Bank- 
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major  ot  nature,  as  winds,  storms,  lightnings,  floods  and  eartli 
quakes — the  Inevitable  result  of  causes  beyond  the  power  of 
human  control.  For  losses  occasioned  by  either  of  these,  the 
carrier  is  not  responsible;'  and  this,  too,  although  he  be  guilty 
of  some  negligence  remotely  contributory  thereto."  So  when 
the  carrier  has  brought  his  case  within  the  exemption,  he  is  not 
bound  to  show  affirmatively  that  he  was  free  from  negligence.' 

The  Supreme  Court  of  the  United  States,  Millee,  Justice,  in 
the  case  of  Eailroad  Company  v.  Eeeves,  supra,  say:  "  A  com- 
mon carrier  assumes  all  risks  except  those  caused  by  the  act  of 
God  and  the  public  enemy.  One  of  the  instances  always  men- 
tioned by  the  elementary  writers  of  loss  by  the  act  of  God  is 
the  case  of  loss  by  flood  and  storm.  Now,  when  it  is  shown 
that  the  damage  resulted  from  this  cause  immediately,  he  is  ex- 
cused. What  is  to  make  him  liable  after  this?  No  question  of 
his  negligence  arises  unless  it  is  made  by  the  other  party.  It  is 
not  necessary  for  him  to  prove  that  the  cause  was  such  as  re- 
leases him,  and  then  to  prove  affirmatively  that  he  did  not  con- 
tribute to  it."  Tiie  court  then  add,  that  "  If,  after  he  has  ex- 
cused himself  by  showing  the  presence  of  the  overpowering 
cause,  it  is  charged  that  his  negligence  contributed  to  the  loss, 
the  proof  of  this  must  come  from  those  who  assert  or  rely  on 
it."  * 

There  is  a  contrary  ruling,  however,  in  regard  to  the  burden 
of  proof  in  resp.ect  to  negligence  of  the  carrier,  in  New  York, 
in  which  it  is  held  that  the  carrier  must,  in  addition  to  the  loss 
by  act  of  God  or  the  public  enemy,  show  affirmatively  that  his 
own  negligence  did  not  in  any  manner  contribute  to  bringing 
about  the  injury.  And,  in  the  same  case,  where  goods  were  un- 
necessarily detained  by  the  carrier  in  transit,  and  during  deten- 
tion were  destroyed  or  injured  by  flood,  when  the  duty  of  the 
carrier  was  to  forward  them  on  to  their  destination,  it  is  held 

1  MoArthur  v.  Sears,  21  Wend.  190;  Nashville  &  Chattanooga  E.  R.  Co., 
Elliott  V.  Rozell,  10  John.  R.  1;  Morn-  9  Heisk.  58,  19  Am.  Ry.  Rep.  284. 
son  D.Davis,  20  Penn.  St.  171;  Mem-  'Railroad  Company  ».  Reeves,  10 
phis  &  Charleston  R.  R.  Co.  v.  Reeves,  Wall.  176. 

10  Wall.  176,  189.  *  Railroad  Co.  «.  Reeves,  10  Wall. 

2  Railroad  Company  v.  Reeves,  10  189,  190.  And  see  Nashville  &  Chafc- 
Wall.  176;  Morrison  v.  Davis,  20  tanooga  R.  R.  Co.  ».  David,  6  Heisk. 
Penn.  St.  171;  Clark  v.  Pacific  R.  R.  261,  12  Am.  Ry.  Rep.  9;  Same  v. 
Co.,  39  Mo.  184;   Lamont  &  Co.  v.  King,  lb.  269,  Ih.  52. 
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that  by  this  wrongful  detention  of  the  goods  the  carrier  lost  his 
exemption,  and  was  held  liable.' 

In  Clark  v.  Pacific  E.  E.  Co.,  supra,  the  goods  were  in  course 
of  transit,  and  reached  the  city  of  Jefierson,  on  the  way  to  St. 
Louis,  and  were  there  detached  with  a  portion  of  the  train,  and 
left  over  until  next  day,  when  the  public  enemy  burned  that 
portion  of  the  train  with  the  goods.  The  part  of  the  train  that 
proceeded  on  to  St.  Louis  reached  there  in  ordinary  time,  and  in 
safety.  In  an  action  to  recover  the  value  of  the  goods  thus  de- 
stroyed, the  plaintiff  claimed  to  hold  the  company  liable  as  for 
negligence  in  transportation  which  contributed  to  bring  about 
the  injury,  by  leaving  the  portion  of  the  train  behind,  whereby 
it  fell  into  the  hands  of  the  public  enemy.  The  court  held  the 
alleged  negligence  to  be  too  remote,  and  said:  "As to  the  delay, 
it  was  at  most  an  injury  without  a  damage,  and  as  to  the  loss,  it 
was  a  damage  without  an  injury  on  the  part  of  the  defendant." 
And  the  company  were  exonerated  from  liability  for  the  loss.'' 

If  a  railroad  company  whose  road  is  in  the  hands  of  the  Uni- 
ted States  military  authority,  accept  freight  to  be  transported 
over  its  road,  and  give  a  receipt  for  the  same,  without  conditions, 
it  will  be  liable  to  all  the  responsibilities  of  common  carrier,  and 
will  be  compelled  to  perform,  or  pay  such  damages  as  result  from 
non-performance  of,  its  contract  of  shipment;  and  this,  too,  not- 
withstanding a  military  order  at  the  time  prohibiting  such  ship- 
ments, and  notwithstanding  the  superior  control  of  the  road  by 
the  government,  if  the  acceptance  be  with  a  knowledge  thereof." 
But  if  the  freight  be  merely  delivered  to  the  company  for  car- 
riage, and  be  stored  by  it  for  the  reason  that  the  superior  force 
of  the  government,  exercised  through  the  military  power,  ren- 
ders its  shipment  impossible  at  the  time  of  delivery,  and  that 
state  of  things  exists  when  the  freight  is  delivered  to  the  com- 
pany, then  the  owner  is  chargeable,  as  well  as  the  railroad  com- 
pany, with  knowledge  thereof,  and  the  freight  being  so  left  with 
the  company  during  the  restraint  of  the  vis  majck;  the  company 
are  not  liable  for  loss  by  natural  decay  of  the  property'.*    The 

'  Michaels  &  Sloman  ».  New  York  '  111.  Cent.  E.  E.  Co.  v.  Aslimead, 

Cent.  E.  R.  Co.,  30  N.  Y.  (3  Tiffany),  58  111.  487. 

664.   And  see  Eead  1).  Spaulding,  lb.  *I11.  Cent.  R.  E.  Co.  v.  Ashmead. 

630.  58  111.  487. 

2  39  Mo.  184, 190, 191. 
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result  would  be  the  same  if  the  goods  were  delivered  when  the 
road  was  free  from  restraint,  and  was  under  full  control  of  the 
company,  if,  before  the  goods  could  be  despatched  and  shipped 
with  reasonable  diligence,  the  road  should  be  seized  by  the  mili- 
tary force  of  the  government,  and  military  inhibition  be  placed 
upon  the  shipment  of  the  goods.  The  company  would  not  be 
liable  for  the  result  of  the  superior  force  of  the  sovereign 
power. 

So  if  the  property  be  taken  from  the  possession  of  the  rail- 
road company,  without  its  fault,  by  force  of  legal  process,  the 
better  ruling  seems  to  be  that  the  company,  as  common  carriers; 
are  thereby  absolved  from  liability  therefor,  provided  it  notifies 
the  consignor  thereof.' 

The  company  have  a  right  to  know,  in  all  cases,  the  true  con- 
tents of  parcels  or  packages  or  other  thing  consigned  for  ship- 
ment; and  if  valuables  other  than  those  made  known  be  shipped 
therein,  and  be  lost,  the  company  are  not  liable  therefor.^  So 
if  the  goods  be  not  properly  packed  and  marked,  the  company 
are  not  liable  for  a  loss  occasioned  thereby.' 

The  defense,  in  an  action  against  a  railroad  company  for  loss 
of  goods  delivered  for  carriage,  tliat  the  war  of  rebellion  was 
raging  at  the  time;  that  defendant's  railway  was  under  the  do- 
minion of  the  insurgent  authorities;  that  these  authorities  mo- 
nopolized the  transportation,  so  that  it  was  impossible  to  per- 
form the  contract  for  carriage  until  the  capture  of  the  city, 
where  were  the  goods,  by  the  government  forces;  that  at  the 
time  of  the  last  occurrence  the  goods  were  destroyed  or  carried 
off  by  a  mob;  and  that  the  plaintiff  had  consigned  the  goods 
with  knowledge  that  the  railway  was  at  the  time  under  military 
control,  and  took  all  the  risk  of  such  a  state  of  affairs,  might, 
say  the  Supreme  Court  of  Louisiana,  be  a  valid  defense  if  fully 
established ;  but  that  the  onus  is  on  the  defendant  to  make  it 
out." 

The  rale  llid  down  most  recently  in  Wisconsin,  and  which 

1  Bliven  &  Mead  v.  The  Hudson  Riv-  '  Chi.  &  Alton  R.  E.  Go.  v.  Shea,  6C 
er  R.  R.  Co.,  36  N.  Y.l(9  Tiffany),  403,      111.  471.  ; 

407;  Van  Winkle  v.  U.  S.  Mail  Steam-  *  Flash,  Hartwell  &  Co.  v.  New  Or- 

shipCo.,37Barb.  122.  leans,  Jackson  &  Great  Northern  R. 

2  Chi.  &  Alton  R.  R.  Co.  ».  Shea,  R.  Co.,  23  La.  An.  353. 
66  111.  471. 
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prevails  as  tl)e  law  of  that  state,  is,  that  goods  in  the  course  of 
transit  over  several  connecting  lines  of  railroad  continue  to  be 
in  a  state  of  transit  or  carriage  until  they  reach  their  linal  des- 
tination, as  well  in  the  hands  or  Warehouse  of  either  company 
at  the  connecting  places  of  the  different  roads,  awaiting  further 
transportation,  or  delivery  over  for  transportation,  as  while  actu- 
ally moving  onward  in  the  cars;  and  that  the  liability  of  com- 
mon carrier,  and  not  that  of  warehouseman,  attaches  in  all  such 
cases,  as  against  the  company  or  line  in  wliose  possession  they  are 
for  the  time  being.'  By  this  decision,  it  is  said  that  if  the  loss  at 
an  Jntermediate  terminus  along  the  route,  occurs  by  reason  of 
the  fault  of  the  next  connecting  line  in  neglecting  to  receive  or 
remove  the  goods,  after  notice  of  their  arrival,  and  of  readiness  to 
deliver  the  same  over,  then  the  company  in  whose  hands  the  loss 
occurs,  and  who  is  compelled  to  pay  for  the  same,  has  its  right 
of  action  over  against  such  connecting  line,  for  the  amount 
which  it  is  thus  rendered  liable  to  pay  by  reason  of  the  omission 
or  fault  of  such  connecting  line  of  road.''  If,  however,  the 
goods  be  detained  anywhere,  upon  any  or  either  of  such  lines,  by 
reason  of  storm,  flood,  earthquake  or  war,  so  as  to  render  it  im- 
possible to  complete  their  transportation,  or  so  as  to  create  con- 
siderable or  indefinite  delay  therein,  then  the  company  in 
whose  hands  they  are  may  store  them,  and  notify  the  consignee 
or  owner  of  the  condition  of  things,  and  thus  convert  its  liabil- 
ity as  carrier  into  that  of  a  mere  warehouseman,  whilst  they  are 
necessarily  thus  stored,  if  the  same  be  not  removed  by  the 
owner  or  consignee.' 

But  in  a  previous  case  in  the  same  court  it  is  held,  and  as  we 
conceive  more  correctly,  that  the  connecting  carrier  at  the  end 
of  each  line  is,  by  the  consignment,  made  the  agent  of  the  con- 
signor, to  receive  and  carry  forward  the  goods  at  the  terminus 
from  which  they  are  to  be  further  carried ;  and  that  if  the  goods 
remain  there,  by  reason  of  the  delay  or  neglect  of  the  agents  of 
the  connecting  carrier,  beyond  a  reasonable  time,  before  such 
connecting   carrier  receives  the  same,  and  are  destroyed  •  with- 

1  Conkey   v.    Mil.  &  St.  Paal  Ry.  ^  Conkey   v.  Mil.  &   St.  Paul  Ey. 

Co.,  31  Wis.  619. ■   In  this  decision,  Co.,  31  Wis.  619. 

the  case  of  Wood  v.  The  Mil.  &  St.  '  Conkey  v.  Mil.  &  St,  Paul  Ey.  Co., 

Paul  E.  R.  Co.,  27,  Wis.  541,  is  de-  81  Wis.  619,  637. 
parted  from. 
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oat  fault  of  the  first  carrier,  that  the  liability  of  such  first 
carrier  is  but  as  warehousemen.'  The  reasonable  time  in  which 
the  connecting  carrier  is  to  receive  and  take  charge  of  the  goods, 
is  the  "earliest  practicable  time  after"  the  first  carrier  "is  ready 
to  deliver  them."  '^  Whether  such  reasonable  time  has  intervened 
or  not  before  tlie  loss  occurs,  is  a  question  of  fact  for  the  jury  to 
decide. " 

Evidence  of  a  custom  of  the  company  not  to  become  respon- 
sible for  the  conduct  of  its  agents  holding  the  keys  to  cars,  is 
inadmissible,  unless  brought  home  to  the  other  party;*  nor  is 
evidence  of  a  similar  custom  admissible,  where  the  car  is 
chartered  and  loaded  and  unloaded  by  the  shipper."  la  the 
case  of  a  chartered  car,  the  liability  of  the  carrier  begins  and 
ends  the  same  as  in  other  cases." 

Common  carriers  must  carry  the  goods  through  within  a  rea- 
sonable time,  unless  hindered  by  the  act  of  Providence  or  the 
public  enemy;  if  not,  they  are  responsible.'  If  their  road  is  so 
obstructed  by  snow,  and  there  be  such  an  accumulation  of  freight, 
that  the  goods  can  not  go  forward  within  a  reasonable  time,  it  is 
their  duty  to  advise  the  owners  thereof,  that  they  may  sell,  or 
find  other  means  of  transportation;  if  they  do  not,  and  the  price 
in  the  meantime  falls  in  the  market,  they  must  stand  the  loss. 
The  company  can  not  store  the  goods  in  silence  for  an  indefinite 
time,  and  avoid  liability.' 

A  carrier  is  bound,  by  the  ruling  in  Illinois,  if  he  receives 
goods  marked  for  carriage  to  a  place  beyond  his  own  lines,  to  car- 
ry them  to  the  place  of  destination  thus  marked  upon  them;'  but 

1  Schneider  v.  Evans,  25  Wis.  241;      By.  Rep.  284. 

Wood  V.  Crocker,  18  Wis  345;  Wood  «  Central  R.  R.  &  B.  Co.  v.  Anderson. 

V.  Mil.  &  St.  Paul  B.  R.  Co.,  27  Wig,  'Great  Western  By.  Co.  of  Canada 

541.            ■  ».  Bums  and  others,  60  111.  284. 

2  Wood  V.  Mil.  &  at.  Paul  R.  R.  « Great  Western  UmW.  Co.  of  Can- 
Co.,  27  Wis.  541,  55.3,  ada  v.  Burns  and  others,  60  111.  284. 

3  Wood  V.  Mil.  &  St.   Paul  R.  R.  The  can-ier  is  bound  to  forward  the 
Co.,  27  Wis.  541,  554.  goods  of  different  shippers,   each  in 

'Central  R.   R.  &  Banking  Co.  v.  his  turn,  and  can  hot  leave  over  goods 

Anderson,   58  Ga.  393,  16  Am.  By.  received,  and   send    forward    others 

^SP-  ^^-  afterward   received    ahead  of  them, 

'^  Central  B.  B.  &  Banking  Co.  v.  without  becoming  liable  for  the  dam- 
Anderson.    And  see,  as  to  live  stock,  ages:  lb. 

Clark  V.  St.  Louis,  Kansas  City  &  » Chi.  &  N.  W.  B.  W.  Co.  v.  Mont- 
Northern  By.  Co.,  64  Mo.  440, 17  Am.  fort  and  others,  60  111.  175, 
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the  carrier  is  not  bound  to  thus  accept  or  receive  them.  Bj 
express  agreement,  his  duties  may  be  limited  to  bis  own  route.' 
The  giving  of  a  receipt  or  bill  of  lading,  limiting,  in  plain 
terms,  the  carriage  to  the  company's  own  route,  will  exempt  it 
from  liability  beyond,  if  accepted  by  the  shipper  with  full 
knowledge,  and  with  approbation  thereof.'  The  company  can 
not  retain  the  goods,  and  force  the  shipper  to  receive  and  assent 
to  the  terms  of  such  receipt;  but  it  can  refuse  to  accept  them, 
unless  marked  diiferently,  and  leave  the  party  to  find  a  more 
acceptable  conveyance. 

But  the  rule  that  common  carriers  are  bound  to  carry  and 
deliver  the  goods  safely  as  against  all  losses,  except  those  occa- 
sioned by  the  act  of  Grod  or  the  public  enemies,  does  not  render 
them  liable  for  goods  that  perish  or  are  deteriorated  by  reason 
of  their  own  inherent  liability  to  decay,  or  to  injury  from  the 
elements  of  heat  or  cold.''  Thus  the  carrier  is  not  liable  if 
freights  are  frozen  by  the  way,  without  his  fault,  as  where  a  train 
is  snow  bound,  and  the  cargo  is  frozen;  nor  is  he  bound  in  such 
case  to  extricate  a  car  laden  with  freezable  articles  in  preference 
to  others,  if  he  is  ignorant  of  the  character  of  its  freight,  although 
it  be  practicable  so  to  do.* 

And  though  common  carriers  are  bound  to  carry  and  de- 
liver within  a  reasonable  time,  under  ordinary  circumstances, 
except  as  against  the  owner's  own  wrong;  the  act  of  God,  and 
the  public  enemy,  yet  extraordinary  natural  occurrences,  as,  for 

'  Chi.  &  N.  W.  R.  W.  Co.  V.  Mont-  freezing  is  held  to  be  the  act  of  God: 

fort  and  others,  60  Dl.  175.  Vail  v.  Pac.  R.  R.  Co.    If,  however, 

"  Chi.  &  N.  W.  R.  W.  Co.  ».  Mont-  there  is  unnecessary  delay  in  the  trans- 
fort  and  others,  60  111.  175.  But  a  porfcation,  or  careless  exposure  to 
stipulation  that  goods  are  shipped  at  the  cold,  the  company  is  liable;  this 
"owner's  risk,"  will  not  relieve  the  the  plaintiff  must  show:  Ibid.  If 
carrier  from  liability  for  his  own  neg-  frozen  while  in  the  cars,  at  the  termi- 
ligenoe:  Nashville  &  Chattanooga  R.  nus  of  the  road,  the  company  will  not 
R.  Co.  «.  Jackson,  8  Heisk.  271,  12  be  liable  because  of  a  failure  to 
Am.  Ry.  Rep.  54.  remove  them  to  its  warehouse,  where 

'Swetland  v.  Boston  &  Albany  R.  the  cars  afford  a  better  shelter:  Ibid. 

R.  Co.,  102  Mass.  276;  Vail  v.  Pacific  In  such  an  action,  the  expression  of  a 

R.  R.  Co.,  63  Mo.  230,  20  Am.  Ry.  witness  that,  if  shipped  as  promised, 

Rep.  420.  the  trees  "would  have  gone  through 

*3wetland  v.  Boston  &  Albany  R.  all  right,"  is  not    objectionable   as 

R.  Co.,  102  Mass.  276;  Vail  v.  Pac.  R.  being  a  mere  opinion:  Ibid. 
R.  Co.,  supra.     In   such  case,  the 
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instance,  nnusual  freshets,  carrying  away  bridges,  and  causes  of 
corresponding  nature,  will  excuse  them  temporarily;'  but  the 
carriage  and  performance  of  duty  must  be  resumed  with  dili- 
gence when  the  obstructions  cease.  And  if  there  be  a  failure, 
without  such  excuse  of  the  one  kind  or  the  other,  to  carry  and  de- 
liver in  a  reasonable  time,  the  carriers  are  liable  for  all  damages 
occasioned  by  the  delay;  and  the  measure  of  damages  is  the  dif- 
ference in  value  and  market  price  when  delivered,  as  contrasted 
with  the  same  on  the  day  when  they  should  reasonably  have 
been  delivered,  whether  this  difference  be  in  the  market  price,  or 
in  the  value  of  the  goods  by  depreciation  of  quality,  or  both.^ 

The  obligation  is  not  merely  to  carry  safely;  the  liability  of  a 
common  carrier  of  goods  is  not  discharged  by  carrying  to  the 
place  of  destination;  but  only  by  delivery  there,  after  carriage,  to 
the  consignee,  if  called  for,  and  if  not  called  for,  then  by  storing 
the  goods  in  a  suitable  place,  so  that  they  can  be  delivered  on  ap- 
plication therefor.  They  are  to  be  unloaded  and  handled  with 
care,  and  if  not  called  for  at  their  arrival,  must  be  put  in  a  place 
where  they  will  be  reasonably  safe  and  free  from  injury.  Until 
one  or  the  other  is  done — that  is,  the  goods  delivered,  or  else  so 
stored  for  safe  keeping — the  responsibility  of  the  carrier  con- 
tinues;' but  when  done,  it  ceases,  and  that  of  mere  warehouse- 
man takes  its  place.* 

As  against   negligent  acts  of  the   shipper,  carriers  are  held 

'DiU   V.  South  Car.   R.  R.  Co.,  7  Car.  R.  R.  Co.,  7    Rich.    190.    And 

Rich.  Law,  158;  Nashville  &  Chattar  the  carrier  is  bound  to  use  ordinal? 

nooga  R.  R.  Co.  v.  Jackson,  6  Heisk.  energy  and  activity  to  meet  the  emer- 

271,   12  Am.   Ry.  Rep.   54.    But  if  gency,  and  save  the  property:  Lamont 

there  be  loss  by  bad  handling,   the  &  Co.  v.  Nashville  &  Chattanooga  B. 

carrier  is  liable  for  that:    Dill  v.  S.  R.  Co.,  9  Heisk.  58,  19  Am.  Ry.  Rep. 

Car.    R.   R.  Co.,    supra.      Railroad  284.     And  he  is  bound  to  notice  the 

companies  are  not   liable,  however,  signs  of  impending  danger,   and  act 

as  common  carriers,  as  to  baggage  of  accordingly:    Ibid.    These    questions 

passengers,  received    and  carried  as  are  for  the  jury:  Ibid. 
such.    The  liability  in  such  ease  dif-  =  Thomas  ».  Boston  &  Providence 

fers  from  that  of  mere   earners    of  R.  R.  Co.,  10  Met.  472,  477;  Norway 

freight;   the  baggage   appertains  to  Plains  Co.  v.  Boston  &  Maine  R.  R. 

the  personal  carriage  of  its  owner:  Co.,  1  Gray,  263,  272;   Rice  v.  Boston 

Dill  V.  The  South  Car.  R.  R.  Co.,  7  &  Worcester  R.  R.  Co.,  98  Mass.  212. 
Rich.  Law,  158.  iRice  v.  Boston  &  Worcester  B.  R. 

2  Shaw  &  Austin  v.  South  Car.  R.  Co.,  98  Mass.  212. 
R.  Co.,  5  Rich.  462;  Nettles  v.  South 
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only  to  the  exercise  of  reasonable  care  and  diligence.  Thus, 
where  machinery  is  loaded  by  the  shipper  upon  a  platform  car, 
and  is  insufBciently  secured,  so  that  it  breaks,  from  its  fasten- 
ings and  is  injured  without  default  of  the  railroad  company, 
other  than  their  knowledge  of  such  insufficient  fastenings,  they 
are  not  liable.' 

8.  May  limit  liability  by  special  contract. — Kailroad  com- 
panies, as  common  carriers,  have  the  power  to  make  special  con- 
tracts of  aflfreightinent  for  the  protection  of  themselves  against 
losses,  except  as  for  such  losses  as  are  occasioned  by  their  own 
wrong  conduct  or  negligence;  it  therefore  follows  that  a  contract 
or  bill  of  lading  to  transport  property,  which  exempts  the  compa- 
ny from  liability  for  losses  occasioned  by  fire,  will  be  valid  to  pro- 
tect the  company  in  an  action  for  loss  by  fire,  unless  the  fire  or 
loss  be  occasioned  by  the  wrong  act  or  negligence  of  the  compa- 
ny."   And  the  common  law  liability  being  thus  changed,  the  bur- 


'Ro8s».'Troy  &  Boston  R.  R.  Co., 
49  Vt.  364,  17  Am.  Ry.  Rep.  203. 

'  Goldey  v.  Penn.  R.  R.  Co.,  30  Penn. 
St.  242;  Parnham  v.  The  Camden  & 
Amboy  R.  R.  Co.,  55  Penn.  St.  53; 
Pennsylvania  R.  R.  Co.  v.  Butler,  57 
Penn.  St.  835;  Coltdn  o.  Cleveland  & 
Pittsburg  R.  R.  Co.,  67  Penn.  St.  R. 
211;  S.  C.  5  Am.  R.  424;  Grace  v.  Ad- 
ams, 100  Mass.  505;  S.  C.  1  Am.  R. 
131;  York  Co.  v.  Cent.  R.  R.  Co.,  3 
Wall.  107;  Express  Co.  v.  Konntze 
Brothers,  8  Wall.  342;  Hannibal  & 
St.  Jos.  R.  R.  Co.  t\  Swift,  12  Wall. 
262,  270;  Mich.  Cent.  R.  R.  Co.  v. 
Mineral  Springs  Mfg.  Co.,  16  Wall. 
318;  N.  Y.  Cent.  R.  R.  Co.  v.  Lock- 
wood,  1.7  Wall.  357;  Evans ville  & 
Crawfordsville  R.  R.  Co.  ».  Andros- 
coggin Mills,  22  Wall.  594,  11  Am. 
Ry.  Rep.  113;  Pillebrown  v.  The 
Grand  Trunk  R.  W.  Co.,  55  Maine, 
462;  111.  Cent.  R.  R.  Co.  v.  Moi-rison, 
19  111.  136;  Erie  Ry.  Co.  v.  Wilcox, 
84  111.  239,  16  Am.  Ry.  Rep.  457; 
Wallace,  Supt. ,  v.  Matthews,  39  Geo. 
617;  Central  R.  R.  &  Banking  Co.  v. 
Anderson,  58  Ga.  393,   16  Am.  Ry. 


Rep.  85;  Erie  Ry.  Co.  v.  Lockwood, 
28  Ohio  St.  358,  14  Am.  Ry.  Rep. 
143;  Gaines  v.  Union  Transp.  &  Ins. 
Co.,  Id.  418,  14  Am.  Ry.  Rep.  158; 
McCoy  V.  Erie  &  Western  Transp. 
Co.,  42  Md.  498, 14  Am.  Ry.  Rep.  317; 
South  &  North  Ala,  R.  R.  Co.  v.  Hen- 
lein,  56  Ala.  368,  19  Am.  Ry.  Rep. 
200;  Rice  v.  Kansas  Pacific  Ry.  Co., 
63  Mo.  314,  20  Am.  Ry.  Rep.  424; 
Snider  ».  Adams  Exp.  Co.,  63  Mo.  376, 
20  Am.  Ry.  Rep.  435;  Hart  v.  Penn. 
R.  R.  Co.,  2  McCrary,  333;  S.  C.  7 
Fed.  Repr.  630,  1  Am.  and  Eng.  R.  R. 
Gas.,  614,  615.  But  the  company  can 
not  limit  liability  by  mere  notice,  as 
against  the  necessity  of  ordinary  care : 
Mann  et  al.  «>.  Birchard  et  al.,  40  Vt. 
826.  But  such  contracts,  in  Iowa,  are 
void,  under  Sec.  1308  of  the  code: 
Brush  V.  S.,  A.  &  D.  R.  R.  Co.,  43  la. 
554,  14  Am.  Ry.  Rep.  479.  If  the 
evidence  as  to  the  terms  of  such  con- 
tract be  conflicting,  the  court  will  not 
disturb  the  verdict  of  the  jury:  Cen- 
tral R.  R.  &  B.  Co.  V.  Anderson,  su- 
pra. 
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den  of  proof,  as  to  where  the  fault  lies,  rests  upon  the  plaintiff, 
seeking  to  recover  of  the  company.  It  devolves  on  the  plaintiff, 
in  a  suit  against  a  company  upon  such  contract,  to  aver  and 
prove  the  loss  to  have  been  occasioned  by  the  negligence  or 
wrong  act  of  the  defendant.' 

So,  in  Louisiana,  the  company  may  stipulate,  in  a  receipt 
given  for  goods  to  carry,  against  liability  for  loss  by  fire  (except 
as  against  loss  by  its  own  negligence  or  fault),  and  such  stipu- 
lation will  be  binding.''  But  where  the  carrier  has  stipulated 
that  the  goods  are  shipped  at  "  owner's  risk,"  this  will  not  re- 
lieve him  from  liability  for  the  results  of  his  own  negligence; 
it  will  be  construed  only  to  protect  him  from  the  ordinary  and 
known  risks  of  transportation." 

Where  the  bill  of  lading  provides  that  the  carrier  shall  not  be 
liable  beyond  an  amount  named  therein,  he  will  still  be  liable 
for  the  full  value  of  the  goods,  if  lost  by  his  negligence,  when  it 
is  understood  by  the  parties  that  such  sum  is  less  than  the  real 
value.'  Such  an  agreement  covers  only  losses  occurring  from 
some  other  cause  than  the  negligence  or  fault  of  the  carrier  or 
his  servants;  and  the  rule  of  damages  is  the  same,  though  less 
is  paid  for  transportation  on  this  account.^ 

But  the  policy  of  the  law  will  not  allow  a  railroad  company,  or 
other  common  carriers,  to  make  contracts  in  relation  to  the  dis- 
charge of  their  duties  as  such,  releasing  or  exempting  themselves 
from  liability  for  accidents,  injuries  or  losses,  to  either  property 
or  persons,  resulting  from  or  caused  by  the  carelessness  or  wrong 

'aoldey  V.  Penn.  R.  R.  Co.,  30  44  Wis.  405,  19  Am.  Ry.  Rep.  312. 

Penn.  St.  242;  Farnham  ».  The  Cam-  '  Oakey  &  Hawkins  v.  Gordon,  7  La. 

den  &  Amboy  R.  R.  Co.,  55  Penn.  St.  An.  235;    New  Orleans  Mutual  Ins. 

(5  P.  F.  Smith),  55;  Camden  &  Am-  Co.  v.  New  Orleans,  Jackson  &  Great 

boy  R.  R.  Co.  v.  Forsyth,  61  Penn.  St.  Northern  R.  R.  Co.,  20  La.  An.  803; 

81;  Colton  V.  Cleveland  &  Pittsburg  Levy  v.   Pontohartrain  R.  R.  Co.,  23 

R.  R.  Co.,  67  Penn.  St.  R.  211 ;  York  La.  An.  477. 

Co.  V.  Cent.  R.  R.  Co.,  8  WaU.  107;  'Nashville  &    Chattanooga  R.  R. 

Wells  V.  N.  Y.  Cent.  R.  R.  Co.,  24  Co.  e.  Jackson,  6  Heisk.  271,  12  Am. 

N.  Y.  181.    But  see,  contra,  United  Ry.  Rep.  54. 

States  Exp.  Co.  v.  Backman,  28  Ohio  *  United  States  Exp.  Co.  v.  Back- 

St.  144,  14  Am.  Ry.  Rep.  82;    Erie  man,  28  Ohio  St.  144, 14  Am.  Ry.  Rep. 

Ry.  Co.  V.  Lockwood,  supra.    And  on  82.    But  see  South  &  North  Ala.  R. 

failure  to  make  such  proof,  the  court  R.  Co.  v.  Henlein,  supra;  Hart  v.  Penn. 

will  direct  a  verdict  for  the  defendant:  R.  R.  Co.,  supra. 

Morrison  v.  Phillips  &  Colby  Con^t.  Co.,  "U.S.  Exp.  Co,  v.  Backman,  supra. 
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act  of  the  oompauies  themselves,  or  of  their  servants  and  employes.' 
Snoh  contracts  tend  to  lessen  the  care  which,  in  the  conduct 
of  snch  business,  the  law  deems  essential  to  the  safety  of  prop- 
erty or  persons  in  process  of  transportation,  and  to  increase  the 
risk  of  all  others  not  participating  in  the  diminution  of  charges 
flowing  from  such  special  contracts,  while  at  the  same  time  they 
themselves  give  the  full  amount  of  the  ordinary  rates. 

Though  the  case  cited  from  17th  of  Wallace,  Railroad  Com- 
pany V.  Lockwood,  was  one  involving  an  injury  to  a  passenger, 
who  was  a  cattle  drover  traveling  on  what  purported, to  be  a  free 
pass,  yet  the  Supreme  Court  of  the  United  States,  Beadlet, 
Justice,  in  an  elaborate  review  of  the  whole  question,  enunci- 
ate the  principle  that  a  railroad  company  can  not  stipulate  law- 
fully for  exemption  for  loss  or  injury  resulting  from  its  own  neg- 
ligence, or  the  negligence  of  its  servants,  and  that  the  principle 
applies  as  well  to  property  as  to  persons  who  are  being  carried 
for  hire;  and  that  a  drover  traveling  on  what  purports  to  be  a 
free  pass,  is  nevertheless  a  passenger  for  hire,  when  traveling 
with  and  to  take  care  of  bis  live  stock,  forasmuch  as  such 
pass  results  from  the  contract  of  carriage  of  his  property,  and 
is  part  of  the  arrangement  of  the  price  of  carriage  or  freight.' 

It  results  from  this  principle,  that  although  railroad  com- ' 
panics,  as  common  carriers,  may  restrict  their  liability  as  carriers 
by  a  special  contract,  yet  they  are  bound  to  exercise  the  same 
degree  of  care,  in  regard  to  the  property  to  be  carried,  that  an 
ordinarily  prudent  person  would  exercise  in  regard  to  it  if  it 

'  Wells  V.  N.  T.  Cent.  R.  R.  Co.,  24  Am.  Ry.  Rep.  457;  Clark  v.  St.  Louis, 

N.  Y.  181;  Mynard  v.  Syracuse,  Bing-  Kansas  City  &  Northern  Ry.  Co.,  64 

hamton  &  N.  Y.  R.  R.  Co.,  71  N.  Y.  Mo.  440, 17  Am.  Ry.  Rep.  284;  South 

180;  S.  C.   5  Repr.  149,  15  Am.  Ry.  &  North  Ala.  R.  R.  Co.  v.  Henlein,  56 

Rep.  412;  York  Co.  v.  Cent.  R.  U.  Co.,  Ala.  368, 19  Am.  Ry.  Rep.  200,    Such 

3  Wall.  107;  Express  Co.  v.  Kountze  an  action  arises  ex  delicto,  and  not  ex 

Brothers,  8  Wall.  342;  N.  Y.  Cent.  R.  contractu:  Clark  v.  St.  L.,  K.  C.  &  N. 

R.  Co.  V.  Lockwood,    17  Wall.   357;  Ry.  Co.,  supra.    Where  the  action  is 

Pennsylvania    R.  R.  Co.    v.    Butler,  brought  on  the  contract,  the  special 

57  Penn.  St.  335;  School  District  in  contract  must  be  set  out  in  the  decla- 

Medfield  v.  Boston,   Hartford  &  Erie  ration;  but  where  it  is  in  tort  for  the 

R.   R.  Co.,   102  Mass.  552;  Welsh  &  breach  of  a  duty  imposed  by  law,  the 

Welsh  ».  The  Pittsburg,  Fort  Wayne  contract  need  not  be  noticed:  Ibid. 
&  Chicago  R.  R.  Co.,  10  Ohio  St.  65;         ^  Railroad  Co.  v.  Lockwood,  17  Wall. 

Erie  Ry.  Co.  v.  Wilcox,  84  111.  239,  16  357, 
79 
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were  Lis  own;'  and  therefore,  a  stipulation  against  liability  for 
"loss  or  damage  by  fire,  the  acts  of  God,  or  the  enemies  of  the 
government,  mobs,  riots,  insurrections  or  pirates,  or  from  any 
of  the  damages  incident  to  a  time  of  war,"  will  not  relieve  the 
-  carrier  from  liability  for  loss  from  one  of  such  causes,  if  the 
actual  negligence  of  the  carrier  contribute  to  the  bringing  about 
the  loss — as,  for  instance,  tlie  selecting  the  more  dangerous  one 
of  two  routes  within  the  carrier's  control  for  the  carriage  of  the 
property,  and  the  same  is  lost  tliereon.' 

The  acceptance  of  a  receipt  or  bill  of  lading,  embodying  in  it 
terms  of  exemption,  under  circumstances  calculated  to  attract 
the  attention  of  a  man  of  ordinary  prudence,  without  mating 
objection  thereto,  and  at  the  time  of  delivering  the  property  to 
the  company  to  be  carried,  raises,  in  the  absence  of  other  evi- 
dence or  circumstances  to  the  contrary,  the  inference  of  assent 
thereto  on  the  part  of  the  consignor.  It  is  his  duty  to  read,  and 
in  the  absence  of  fraud,  the  law  presumes  that  this  duty  was  com- 
plied with.  The  carrier,  in  snch  case,  has  a  right  to  the  pro- 
tection 'Stipulated  for  in  the  receipt  or  bill  of  lading,  and  is  not 
to  be  deprived  of  it  by  the  omission  or  negligence  of  the  con- 
signor in  not  reading  the  terms  of  consignment.'  But  if  a  ver- 
bal contract  of  transportation  be  agreed  upon,  without  restric- 
tion, and  goods  be  delivered  thereon  accordingly,  its  legal  force 
or  effect  can  not  be  varied  or  limited  by  conditions  embodied  in 
a  receipt  or  bill  of  lading  subsequently  given  to  tlie  clerk  or  con- 
signor who  delivers  the  goods  at  the  station,  and  who  had  no  ex- 
press authority  to  contract  with  regard  thereto.*  Nor  will  notice 
or  reading  of  the  special  terms  be  presumed,  so  as  to  bind  the  con- 
signor, where   that  part  of  it  was  so  covered  by  revenue  stamps 

'  Missouri  Valley  R.  R.  Co.  v.  Cald-  ers'  &  Millers'  Bank  of  Milwaukee, 

well,  8  Kans.  244,  5  Am.  Ry.  Rep.  20  Wis.  122;  Momson  v.  Phillips  & 

287,:  Read  v.  St.  Louis,  Kansas  City  &  Colby  Const.  Co.,  44  Wis.  405,  19  Am. 

Northern  R.  R.  Co.,   60  Mo.  199,  9  Ry.  Rep.  312;  Erie  Ry.  Co.  v.  Wii- 

Am.  Ry.  Rep.  201.  cox,  84  111.  239,  16  Am.  Ry.  Rep,  457; 

2 Express  Co.   v.   Kountze  Bros.,  8  Snider  v.  Adams    Exp.   Co.,  63  Mo. 

Wall.  342;  Read  v.  St.  L.,  K.  C.  &  N.  376,  20  Am.  Ry.  Rep.  435. 

R.  R.  Co.,  supra.  *Fillebrown    v.    Grand  Trunk  Ry. 

'Grace  v.  Adams,  100  Mass.  505;  S.  Co..  55  Maine,  462;  Grace  v.  Adams, 

C.  1  Am.  R.  131;  Squire  v.  N.  Y.  Cent.  100  Mass,  505;  S.  C.  1  Am.  R.  181; 

R.  R.  Co.,  98  Mass.  239;  Lewis  v.  Great  Gaines  v.  Union  Transp.  &  Ins.  Co., 

Western  R.  W.  Co.,  5  Hurl.  &  N.  867;  28  Ohio  St.  418, 14  Am.  Rv.  Rep.  158. 
Deti-oit  &  Mil.  R.  R.  Co.  ».  The  Fium- 
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aflBxed  to  the  receipt  or  bill  of  lading  as  to  prevent  its  beifig 
easily  or  intelligibly  read.  To  raise  such  presumption,  the 
proceedings  must  be  open  and  fair.'  And  an  unsigned  stipula- 
tion on  the  back  of  the  receipt,  limiting  liability,  will  not 
amount  to  notice,  and  will  not  exempt  the  carrier." 

Nor  will  the  common  carrier  be  exempt  entirely  from  his  or- 
dinary common  law  liability  by  a  general  notice  to  that  effect,  or 
restricting  the  same,  even  if  brought  home  to  the  actual  knowl- 
edge of  the  consignor,  unless  the  same  be  assented  to  by  him, 
either  expressly  or  by  clear  implication  (and  mere  silence  will  not 
always  amount  to  acquiescence);  for  he  has  a  right  tp  be  served, 
and  to  be  served  upon  the  terms  which  the  law  imposes  on  public 
carriers  as  to  liability  for  that  which  is  intrusted  for  carriage.' 

By  an  amendment  to  the  charter  of  the  Baltimore  &  Ohio 
Railroad  Company,  by  act  of  assembly  of  1830,  the  company 
being  authorized  to  make  special  contracts  in  relation  to  the 
transportation  of  live  stock,  a  contract  for  carriage  thereof  at 
reduced  rates,  in  consideration  of  a  release  of  all  damages  for 
injury  thereto  whilst  in  transit,  or  by  escape  from  the  cars,  or  by 
delay  in  transportation,  agreed  to  by  the  owner  of  such  stock,  is 
valid  in  law,  irrespective  of  what  the  legal  effect  thereof  would 
be  upon  general  principles.*  To  recover  in  an  action  for  dam- 
ages for  injury  to  or  loss  of  stock  transported  under  such  a  con- 
tract, it  devolves  upon  the  plaintiff  to  not  only  prove  the  injury, 
but  also  to  prove  that  such  injury  resulted  from  the  gross  negli- 
gence of  the  company,  its  agents  or  servants;  the  burden  of 
proof  in  that  respect  is  on  the  plaintiff.' 

'  Perry  v.  Thompson,  98  Mass.  249;  and  at  the  owner's  risk,  and  after- 
Grace  ».  Adams,  100  Mass.  ^05.  ward   accounting  with  the  consignee 

'  Mich.  Cent.  E.  R.  Co.  e.  Mineral  for  the  charges  paid  by  him  at  such 

Springs  Manuf.   Co.,  l6  Wall.   318.  reduced  rates,  does  not  thereby  ratify 

And  see  Newell  v.  Smith,  49  Vt.  255,  the  contract,  so  that  the  goods  are  car- 

17  Am.  Ry.  Rep.  100.  ried  at  his  risk,  unless  he  had  notice 

'Judson  V.  Western  R.  R.  Co.,   6  of  the  contract:    White  v.  Goodrich 

Allen,  486;  Kimball   v.  The  Rutland  Transp.  Co.,  46  Wis.  493,  21  Am.  Ry. 

&  Burlington  R.  R.  Co.,  26  Vt.  247;  Rep.  398. 

Moses  V.  The  Boston  &  Maine  R.  R.  *  Bankard  «.  The  Baltimore  &  Ohio 

Co.,  4  Foster  (24  N.  H.),  71;  Erie  Ry.  R.  R.  Co.,  34  Md.  197;  S.  C.  6  Am.  R. 

Co.  V.  Wilcox,  84  111.  239,  16  Am.  Ry.  321;  McCann  v.  Bait.  &  Ohio  R.  R. 

Rep.  457.    A  consignor,  shipping  his  Co.,  20Md.202;  York  Co.  v.  Cent, 

own  goods  to  a  person  having  a  spe-  R.  R.  Co.,  3  Wall.  107. 

cial  contract  with  the  carrier  for  the  ^  Bankard  v.  The  Baltimore  &  Ohio 

carriage  of  freight  at  reduced  rates,  R.  R.  Co.,  34  Md.  197;    New  Jersey 
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In  an  action  growing  out  of  such  contract  of  affreightment,  for 
damages  caused  by  the  alleged  gross  negligence  of  the  company, 
it  is  holdeu  that  the  fact  that  cars  became  detached  or  broke 
loose  from  a  train,  on  a  curve,  and  ran  back  and  collided  witli  a 
train  below,  and  thereby  injured  plaintiff's  cattle,  is  not  of  itself 
proof  of  gross  negligence;'  nor  is  the  breaking  of  a  car  wheel, 
the  running  off  the -track  in  turning  round  a  curve,  or  an  ordi- 
nary collision,  of  themselves,  without  other  evidence  showing 
that  they  were  caused  by  the  neglect  or  fault  of  the  company,  its 
servants  or  agents.''  Neither  of  these  is  sufBcient  to  bring 
the  case  within  the  terms  of  liability  of  such  special  contract,  so 
as  to  enable  plaintiff  to  recover.  Neither  will  delay  in  trans- 
portation, unless  resulting  from  gross  negligence  of  the  compa- 
ny; and  mere  proof  of  the  delay,  without  more,  will  not  estab- 
lish such  negligence.' 

Following  the  English  rulings  on  the  subject,  the  Supreme 
Court  of  Maine,  in  Sager  v.  The  Portsmouth,  S.  &  P.  &  E.  Kail- 
road  Company,  held,  in  1857,  that  a  railroad  company  may  limit 
its  liability  as  a  common  carrier,  not  only  by  an  express  contract, 
but  also  impliedly,  by  a  general  notice  of  limitation,  if  the 
knowledge  of  the  latter  be  brought  home  to  the  party  intrusting 
the  property  to  its  care;  that  under  such  circumstances  the 
company  will  be  deemed  to  have  exchanged  its  character  of  car- 
rier for  that  of  special  bailee,  and  will  be  entitled  to  the  benefit 
of  the  limitation.*    But  where  notice  is  relied  on,  the  burden  of 

Steam  Nav.  Co.  v.  Merchants'  Bank,  jured  by  jumping  out  by  reason  of  the 

6  How.  384.     Biit  see  St.  Louis,  Kan-  door  being  open,  the  defendant  com- 

sas  City  &  Northern  Ry.  Co.   v.  Pi-  pany  will  not  be  liable  for  any  defect 

per,  13  Kans.  505,   8  Am.  Ey.  Rep.  in  the  door  fastenings,  without  actual 

204.  ,  knowledge  on  their  part:  Illinois  Cen- 

'  Bankard  v.  B.  &  0.  R.  R.  Co.,  sur  tral  R.  R.  Co.  v.  Hall,  58  111.  409,  11 

pra.  Am.  Ry.  Rep.  95. 

2  Bankard  o.  B.  &  0.  R.  R.  Co.,  su-         *  Sager  ».  The  Portsmouth,  S.  &  P. 

pra.  &  E.  R.  R.  Co.,  81  Maine,  228;  S.  C. 

^  Bankard  v.  The  Baltimore  &  Ohio  1  Am.  R.  W.  Cases,  171  j    Angell  on 

R.  R.  Co.,  34  Md.  197.     And  where,  Carriers,  sec.  247;  Beckman».  Shouse, 

under  a  contract  exempting  the  carri-  5  Rawle,  189;  Bingham  v.  Rogers,  6 

pr  from  loss  caused  by  stock  jumping  Watts  &  Sergt.  500;  Laing  v.  Colder, 

from  the  cars,  it  appears  the  owner  8  Penn.  St.  R.  479;    S.  C.  2  Am.  R. 

refused  to  ship  the  stock  in  defendant's  W.  Cas.  878;  The  Camden  &  Amboy 

car,  and  they  were  carried  in  a  car  be-  R.  R.  Co.  v.  Baldauf,  16  Penn.  St.  R. 

longing  to  another  road,  and  were  in-  67;  S.  C.  2  Am.  R.  W.  Cas.  357. 
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proof  to  establisli  the  same  rests  upon  the  company.'  E'either 
such  notice  nor  contract  will  shield  the  company  from  liability 
for  loss  or  injury  occasioned  by  the  frand,  wrong  act  or  negli- 
gence of  the  company,  its  agents  or  servants,  nor  from  injuries  re- 
sulting from  the  disobedience  of  reasonable  directions  of  the  own- 
er as  to  the  manner  of  transportation,  consented  to  by  the  com- 
nany  at  the  time  of  receiving  the  property  to  be  carried.''  But 
when  the  existence  -of  such  contract,  or  of  such  notice,  and 
knowledge  thereof  in  plaintifiF,  is  shown,  and  is  of  such  a  char- 
acter as  the  law  will  enforce,  the  burden  of  proof  is  then  shifted 
onto  him,  and  it  rests  with  him  to  prove  such  misconduct  or 
negligence  of  defendant  as  will  charge  it  with  liability  for  the 
injury  or  loss.  So,  if  the  plaintiff  rely  on  disobedience  of  di- 
rections as  to  the  manner  of  transportation,  it  rests  on  him  to 
prove  the  giving  of  the  directions;  and  when  so  proven,  a  fail- 
ure to  follow  them  again  throws  the  burden  of  proof  on  the 
company,  to  show  that  the  property  is  lost  or  injured  without  the 
fault  of  the  company.* 

As  to  contracts  exempting  the  carrier  from  the  necessity  of 
using  ordinary  care,  and  indemnifying  tiie  company  from  liabil- 
ity for  losses  occasioned  by  their  own  negligence  or  misconduct 
while  carrying  for  hire,  all  such  stipulations  are  void,  as  against 
the  policy  of  the  law,  and  as  having  a  tendency  to  encourage 
guilty  negligence,  fraud  and  crime.*  Nor  can  they  limit  the 
time  in  which  application  shall  be  made  for  damages  sustained 
to  property  being  carried.  ° 

'  Sager  v.  The  Portsmouth,  S.  &  P.  » Sager  v.  The  Portsmouth,  S.  &  P. 

&  E.  R.  R.  Co.,  31  Maine,  228;  S.  C.  &  E.  R.  R.  Co.,  81  Maine,  228. 

1  Am.  R.  W.  Cases,  171;    Angell  on  *  Jones  v.  Voorhees,  10  Ohio,  145; 

Carriers,  sec.  247;  Laing  v.  Colder  and  Cleveland,   Painesville  &   Ashtabula 

others,  8  Penn.  St.  R.  479;  The  Cam-  R.  R.  Co.   e.   Curran,  19  Ohio  St.  1 

den  &  Amboy  R.  R.  Co.  o.  Baldauf,  16  S.  C.  2  Am.  R.  362;  Camden  &  Am- 

Penn.  St.  R.  67.    And  see  Gaines  v.  boy  R.  R.  Co.   v.  Baldauf,  16  Penn 

Union  Transp.  &  Ins.  Co.,  28  Ohio  St.  St.  R.  67;  S.  C.  2  Am.  R.  W.  Cas 

418,  14  Am.  Ry.  Rep.  158;  Newell  v.  357;  Cole  v.  Goodwin,  19  Wend.  251 

Smith,  49  Vt.  255,  17  Am.  Ry.  Rep.  St.  Louis,  Kansas  City  &  Northern  Ry, 

100.     S  Co.  ».   Piper,  13  Kans.  605,   8  Am. 

^  Sager  ».  The  Portsmouth,  S.  &  P.  Ry.  Rep.  204. 

&  E.  R.  R.  Co.,  31  Maine,  228;  Laing  ^  Southern  Exp.  Co.  v.  Caperton,  44 

V.  Colder,  8  Penn.  St.  R.  479;  Cam-  Ala.  101.     But  see,  contra,  Goffgin  v. 

den  &  Amboy  R.  R.  Co.  v.  Baldauf,  Kansas  Pacific  Ry.  Co.,  12  Kans.  416, 

16  Penn.  St.  R.  67.  8  Am.  Ry.  Rep.  278,  in  which  it  is 
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There  are  cases  of  carrying  free  of  charge,  however,  which 
may  allow  of  such  contracts,  and  in  which  they  will  be  enforced; 
but  in  such  cases  the  circumstances  are  such  as  to  relieve  the 
company  from  its  character  and  corresponding  obligations  of . 
common  carrier — as,  for  instance,  in  case  of  a  special  agreement 
to  carry  a  person  free,  on  condition  that  no  liability  whatever 
rest  upon  the  carrier,  and  there  be  no  other  relation  between  the 
parties  than  that  arising  from  the  agreement.' 

In  Illinois  it  is  holden  that  merchantable  corn  does  not  come 
within  the  term  "perishable  property,"  and  that  a  provision  in 
a  contract  for  railroad  transportation  releasing  the  company 
from  loss  on  perishable  property,  does  not  protect  such  company 
from  liability  for  merchantable  corn  spoiled  and  lost  by  reason 
of  a  failure  to  transport  and  deliver  the  same  within  a  reasona- 
ble time.^  Tlie  Supreme  Court  of  that  state,  "Walkjse,  Justice, 
say:  "Perishable  property,  in  the  commercial  sense,  is  that 
which,  from  its  nature,  decays  in  a  short  space  of  time,  without ' 
reference  to  the  care  it  receives."' 

The  ruling  in  Wisconsin  is,  that  the  acceptance  of  a  receipt 
for  goods  to  transport,  with  knowledge  of  restrictive  conditions 
annexed  thereto  as  to  the  liability  of  the  company,  will  bind  the 
shipper  to  the  conditions,  if  he  retain  the  same  and  make  no  ob- 
jection thereto,  and  it  still  be  in  time  to  avail  himself  by  objec- 
tion ;*  bat  where  the  goods  had  started  en  route  before  the  de- 
livery of  such  a  receipt,  it  was  held  allowable  to  admit  parol  evi- 
dence to  show  the  true  contract,  and  to  rebut  the  restrictive  con- 
ditions of  the  receipt.^  But  if  the  knowledge  of  the  restrictive 
clause  be  not  brought  home  to  the  party  by  proof,  then  he  will 

held  that  a  regulation  that  damages  ■waived  the  delay. 

shall  not  be  allowed  unless  claimed  at  '  Kinney  v.  The  Cent.  R.  R.  Co.  of 

orbeforetheunloadingof  stock,  is  rea-  New  .Jersey,   34  N.J.  513;    S.  C.  3 

Bonable.    See,  also,  Rice  v.  Same,  63  Am.  R.  265. 

Mo.  314, 20  Am.  Ry.  Rep.  424,  in  which  ^  Illinois  Cent.  R.  R.  Co.  v.  McClel- 

the  principal  question  was  not  decided,  Ian,  54  111.  68;  S.  C.  5  Am.  R.  83. 

but  it  was  held  the  proof  showed  a  '  Illinois  Cent.  R.  R.  Co.  v.  McClel- 

substantial  compliance  with  the  pur-  Ian,  54  111.  58. 

pose  of  the  contract,  i.  e.,  to  give  the  *  Strohn  and  another  v.  The  Detroit 

company  an  opportunity  to  inspect  the  &  Mil.   Ry.  Co.,  21  Wis.  554;  Mor- 

stock  before  they  were  taken  away  or  rison  v.  Phillips  &  Colby  Const.  Co.. 

slaughtered,  and  ascertain  for  itself  44  Wis.' 405,  19  Am.  Ry.  Rep.  312. 

the  extent  of  the  damage;  and  that,  ^  Strohn  and   another  v.  Detroit  & 

by  their  conduct,  the  company  had  Mil.  Ry.  Co.,  21  Wis.  554. 
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not  be  bound  thereby.  To  attempt  thus  to  alter  or  evade  an 
agreement  orally  made  for  affreightment,  wonld  be  fraudulent.' 

And  so  in  Yirginia,  the  doctrine  is,  that  a  railroad  corporatiojii 
may  not  only  secure  itself  by  express  contract,  but  also  by  notice 
actuaTly  brought  to  the  knowledge  of  the  shipper,  against  liability 
as  insurer,  and  also  against  losses  of  property  of  value,  of  the 
character  of  which  the  company  were  not  informed;  as  also  for 
loss  from  innate  liability  of  the  article  to  decay,  or  for  loss  of 
animals,  which  are  by  nature  liable  to  be  unruly;  except  so  far 
as  any  such  losses  occur  by  the  neglect  or  fault  of  the  company 
itself.^  And  so  in  West  Virginia,  as  against  all  loss,  except  it 
occur  by  misfeasance  or  fraud  of  the  carrier,  provided  the  con- 
tract be  explicit.' 

In  Pennsylvania  the  ruling  is,  and  uniformly  has  been,  that 
common  carriers  can  not,  by  special  contract,  relieve  themselves 
from  liability  for  losses  or  injuries  resulting  from  their  own 
negligence.  The  courts  of  that  state,  says  Judge  Read,  in  Penn- 
sylvania Railroad  Company  v.  Henderson,  "  have  always  adhered 
to  one  rule  with  regard  to  the  limitation  of  their  liability  by 
common  carriers,  from  Beckman  v.  Shouse,  5  Rawle,  179,  decided 
on  the  30th  March,  1835,  to  Goldey  v.  Pennsylvania  Railroad 
Company,  6  Casey,  246,  decided  in  1858,  a  period  of  twenty- 
three  years,  and  such  is  still  the  doctrine  of  our  courts."  * 

But  special  agreements  of  exemption  of  the  company  from 
liability,  executed  by  the  shipper,  after  a  portion  of  the  goods  had 
been  unconditionally  received  for  carriage  by  the  company,  and 
already  lost  by  it,  do  not  exempt  the  company  from  the  loss  al- 
ready incurred,  although  intended  to  cover  those  as  to  their 
carriage,  the  loss  of  the  same  being  then  unknown  to  the  owners 
or  shippers.  Such  contract  operates  prospectively;  and  so,  also, 
as  to  damages  from  unreasonable  delay.* 

'Strohn  and  another  v.  Detroit  &  this  rule  obtains  in  Kansas:  St.  Louis, 

Mil.  Ry.  Co.,  21  Wis.  554.  Kansas  City  &  Northern  Ry.  Co.  v. 

2  Virginia  &  Tenn.   K.   R.  Co.   v.  Piper,  13  Kans.  505,  8  Am.  By.  Rep. 

Sayers,  26  Gratt.  328.  204. 

'Baltimore  &  Ohio  R.  R.  Co.  v.  ^ Detroit  &  Milwaukee  Ry.  Co.  v. 

Rathbone,  1  West  Va.  87;  Baltimore  Adams  and  others,  15  Mich.  (2  Jenni- 

&  Ohio  R.  R.  Co.  V.  Skeels,  3  West  son),  458;   Cleveland  &  Toledo  R.  R. 

Va.  556.  Co.  v.  Perkins,  17  Mich.  (4  Jennisoii), 

*  Pennsylvania  R.  R.  Co.  v.  Hender-  296. 
son,  51  Penn.  St.  315,  329,  330.    And 
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"Where  a  railroad  company  has  established  two  sets  of  Tates, 
one  covering  their  ordinary  common  law  liability,  and  a  lower 
rate  in  consideration  of  the  limitation  of  their  liability,  so  as  to 
cover  nothing  but  willful  misconduct  of  their  servants,  and  the 
plaintiff  ships  his  goods  at  "owner's  risk,"  it  will  be  intended 
that  thereby  he  shipped  them  at  the  lower  rate,  and  for  injuries 
to  the  goods  occasioned  by  mere  negligence  of  the  defendant  or 
its  servants,  no  recovery  can  be  had.' 

However  the  terms  of  exemption  may  be  understood  in  their 
ordinary  sense,  it  is  competent  for  the  parties  to  attach  thereto 
other  unusual  or  arbitrary  meaning;''  but  such  meaning  sliould 
be  plain,  and  free  from  reasonable  doubt.''  Where  the  railroad 
company  was  exempted  by  the  bill  of  lading  from  damage  or 
deficiency  in  packages,  it  was  held  this  exemption  was  intended 
to  apply  only  to  the  unknown  contents  of  packages,  and  did  not 
apply  to  corn  shipped  in  bulk.*  "Where  the  mode  of  estimat- 
ing the  loss  or  damage  is  provided  for  by  the  bill  of  lading,  no 
parol  explanation,  or  evidence  of  the  course  of  dealing  between 
the  parties,  is  admissible  to  ascertain  the  extent  of  the  dam- 
ages.* 

9.  Liability  for  throagh  freights.^Liability  of  a  railroad 
company,  as  carriers,  for  through  freights  transported  over  its 
line  for  points  beyond  the  terminus  of  its  road,  continues 
only  until  the  arrival  of  the  goods  at  such  terminus,  and  notice 
thereof,  and  of  readiness  to  deliver  the  same,  be  given  to  the 
connecting  line  which  is  designed  to  receive  them,  and  also, 
for  a  reasonable  time  after  such  notice  to  enable  such  connecting 
line  to  take  the  goods  away."  If,  after  such  notice,  and  the  lapse 
of  a  reasonable  time  therefor,  the  goods  be  not  taken  by  the 

•  Lewis  v.  Great  Western  Ry.  Co.,  T.  622:  S.  C.  6  Am.  R.  152;  Law- 
Law  Rep.  3  Q.  B.  Div.  195,  15  Am.  rence  v.  The  Winona  &  St.  Peter  R. 
Ry.  Rep.  601.  '   R.  Co.,  15  Minn.  390;  S.  C.  2  Am.  R. 

2  McCoy  V.  Erie  &  Western  Transp.  180;  Mich.  Cent.  R.  R.  Co.  ».  Mineral 

Co.,  42  Md.  498,  14  Am.  Ry.  Rep.  Springs  Mfg.  Co.,  16  Wall.  318;  Nau- 

317.  galuck  R.  R.  Co.  v.  The  Waterbui-y 

'  McCoy  ».  E.  &  W.  Trans.  Co.  Button    Company,     24    Conn.    468; 

*  McCoy  V.  E.  &  W.  Trans.  Co.  McMillan  and  another  ».  Mich.  S.  & 
^  McCoy  V.  E.  &  W.  Trans.  Co.  N.  Ind.  R.  R.  Co.,  16  Mich.  79;  Louis- 
« McDonald  v.  The  Western  R.  R.  ville  &  Nashville  R.  R.  Co.  v.  Camp- 
Co.,  84  N.  T.  497;  Mills  and  others  bell,  7  Heisk.  258,  12  Am.  Ry.  Rep. 
e.  The  Mich.  Cent.  R.  R.  Co.,  45  N.  490. 
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connecting  line,  the  company  may  terminate  its  liability  as  car- 
rier by  a  proper  storage  of  the  goods.' 

The  mere  receipt  of  goods  by  a  railroad  company  for  trans- 
portation, marked  and  directed  to  a  place  beyond  the  terminus 
of  its  own  line,  does  not  impose  on  the  company  any  obliga- 
tion to  carry  the  same  beyond  such  terminus;"  nor  does  it  impose 
on  the  company  so  receiving  the  same  any  liability  for  injury  to 
or  loss  of  the  goods,  caused  or  incurred  at  any  place  beyond 
such  terminus.'  The  English  authorities  tending  to  a  different 
ruling  have  not  been  recognized  as  authority,  or  followed  in  this 
country.* 

In  the  case  cited  from  1  Gray,  the  receipt  given  by  the  defend- 
ant for  the  goods  was  to  "  transport  to  New  York,"  which  was 
beyond  the  terminus  of  the  company's  own  line,  and  was  the  place 
to  which  the  goods  .were  directed;  but  these  being  common  with 
the  company  beyond  such  terminus,  and  no  pay  received  for 
transportation  further  than  over  defendant's  own  line,  the  court 
held  the  defendant  clear  of  liability  beyond  its  own  line.  Tlie 
court  say:  "  that  obligation  is  nothing  more  than  to  transport  the 
goods  safely  to  the  end  of'their  road,  and  there  deliver  them  to 
the  proper  carriers,  to  be  forwarded  toward  their  ultimate  destina- 
tion " — "  If  they  can  be  held  liable  for  a  loss  that  happens  on  any 
railroad  besides  their  own,  we  know  not  what  is  the  limit  of 
their  liabiltity." ' 

Kor  will  the  legal  relations  of  the  company  receiving  the 

'  Mills  and  others  v.  Mich.  Cent.  R.  shows  a  contract  to  cany  to  a  point 

R.  Co.,  45  N.  Y.  622;    Railroad  Com-  short  of  the  direction:     Merchants' 

pany  v.  Manufacturing  Co.,  16  Wall.  Disp.  &  Trans.  Co.  v.  Moore,  88  111. 

318;  Louisville  &  Nashville  R.  R.  Co.  136,  21  Am.  Ry.  Rep.  293. 

p.  Campbell,  supra.    In  Minnesota,  it  '  Elmore  v.  The  Naugatuok  R.  R. 

is  held  that  the  carrier  is  bound  to  de-  Co.,  23  Conn.  457;  Naugatuck  R.  R. 

liver  to  the  connecting  line,  and  ia  not  Co.  ».  The  Waterbury  Button  Co.,  24 

released   from    Uability   by    storage:  Conn.  468. 

Irish  V.  Milwaukee  &  St.  Paul  Ry.  Co.,  ^Hood  v.  N.  York  &  N.  Haven  R. 

19  Minn.  376,  19  Am.  Ry.  Rep.  89.  E.  Co.,  22  Conn.  1;  Elmore  v.  Nauga- 

2 Elmore  v.  NaugatuckR.  R.  Co.,  23  tuck  R.  R.  Co.,  23  Conn.  457;  Van-. 

Conn.  457;  Naugatuok  R.  R.  Co.  •».  santvoord  v.   St.   John,  6  Hill,  157; 

The  Waterbury  Button  Co.,  24  Conn.  Farmers'    &    Mechanics'    Bank     v. 

468;NuttingB.  Conn.  River  R.R.  Co.,  Champlain  Transp.  Co.,  18  Vt.  140, 

1  Gray,  502;  Detroit  &  Bay  City  Ry.  and  23  ib.  209. 

Co.  V.  McKenzie,  43  Mich.  609;  S.  C.  5  ^  Nutting  v.  Conn.  River  R.  R.  Co., 

N.  W.  Repr.  1031,  21  Am.  Ry.  Rep.  1  Gray,  502,  604;  Elmore  v.  Nauga- 

157.  Especially  where  the  bill  of  lading  tuck  R.  R.  Co.,  23  Conn.  457,  473. 
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freight  for  shipment  be  altered,  in  respect  to  through  liability 
toward  the  consignor  or  owner,  by  reason  of  an  advertisement 
coming  to  the  knowledge  of  the  shipper,  and  held  out  by  the 
railroad  company,  as  follows: 

"NAUGATUCK  RAILROAD. 

"To  Feeight  Shippers.  Freight  will  be  way-billed  from  each 
station  for  New  York,  New  Haven  and  Bridgeport. 

"  |^°  The  facilities  for  transporting  freight  having  been 
greatly  increased,  shippers  may  rest  assured  that  their  goods 
will  be  taken  through  to  their  destination  with  despatch. 

"Philo  Hued,  Superintendent. 

"Beidgeport,  April  29,  1852.'" 

In  regard  to  this  advertisement,  the  Supreme  Court  of  Con- 
necticut, Ellsworth,  Justice,  say;  "This  notice,  when  justly 
considered,  in  our  judgment,  furnishes  but  little,  if  any,  evidence 
of  a  special  contract  to  transport,  beyond  what  the  law  itself  im- 
plies. It  gives  notice  how  all  freight  received  on  the  defend- 
ant's road  will  be  arranged  and  classified,  in  the  defendant's 
way-bill,  and  generally,  that  the  facilities  for  transporting 
freight  are  greatly  improved,  and  may  be  considered  certain. 
Circumstances  of  a  like  character,  only  much  stronger,  were 
pressed  upon  us  in  the  case  of  Hood  v.  The  New  York  &  New 
Haven  Railroad  Co.;  but  they  were  then  held  to  be  equivocal 
and  indecisive,  and  we  did  then,  as  we  do  now,  attach  but  little 
importance  to  such  general  testimony,  especially  when,  if  all 
other  evidence  in  the  case  is  taken  into  consideration,  such  gen- 
eral testimony  is  fully  explained."" 

Where  the  goods  are  destroyed  by  fire  after  their  arrival  at 
such  terminus,  and  before  delivery  thereof  to  the  connecting 
line,  and  before  notice  of  their  arrival,  and  the  expiration  of  a 
reasonable  time  for  taking  the  same  away,  the  company  are 
liable  for  their  loss.  In  such  case,  the  relation  of  carrier  is  not 
changed.'     And  if,  at  the  terminus  of  a  line,  the  goods  be  there 

•  Elmore  v.  Naugatuck  R.  R.  Co.,  23  rence  v.  The  Winona  &  St.  Peter  R. 

Conn.  457.  R.  Co.,  15  Minn.  390;  Mich.  Cent.  R. 

"Elmore  v.  Naugatuck  R.  R.  Co.,  R.  Co.  v.  Mineral  Springs  Mfg.  Co., 

23  Conn.  457,  475.  16  Wall.  318;  Erie  Ry.  Co.  ».  Lock- 

'  Mills  V.  Mich.  Cent.  R.  R.  Co.,  45  wood,  28  Ohio  St.  358,  14  Am.  Ry. 

N.  Y.  622;  S.  C.  6  Am.  R.  152;  Law-  Rep.  143. 
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detained  for  the  convenience  of  such  line,  in  view  of  arrange- 
ments of  Buch  line  with  a  particular  carrier,  between  there  and 
their  destination,  and  during  such  detention  they  be  destroyed 
by  fire,  the  company  so  detaining  them  are  liable,  in  the  absence 
of  notice  to  the  consignee  or  connecting  line.' 

In  the  case  cited  from  16  Wallace,  the  Supreme  Court  of  the 
United  States,  Davis,  Justice,  say:  "it  is  the  duty  of  the  carrier, 
in  the  absence  of  any  special  contract,  to  carry  safely  to  the  end  of 
his  line,  and  to  deliver  to  the  next  carrier  in  the  route  beyond  "; 
that  this  rule  of  liability  is  adopted  generally  bj'  the  courts  of 
this  country,  although  in  England,  and  io  some  of  the  states, 
there  is  a  disposition  to  treat  the  obligation  of  the  carrier  first 
receiving  the  goods  as  continuing  througliout  the  entire  route; 
but  that  "the  rule  that  holds  the  carrier  only  liable  to  -the  extent 
of  his  own  route,  and  for  the  safe  storage  and  delivery  to  the  next 
carrier,  is  in  itself  so  just  and  reasonable  that  we  do'not  hesitate 
to  give  it  our  sanction." ''  In  the  same  connection,  however,  that 
court  add,  that  "  public  policy  *  *  *  requires  that  the  rnle 
should  be  enforced,  and  will  not  allow  the  carrier  to  escape  re- 
sponsibility on  storing  the  goods  at  the  end  of  his  route,  without 
delivery  or  an  attempt  to  deliver  to  the  connecting  carrier";  that 
in  such  case  the  carrier  must  do  some  act  indicating  his  intention 
to  renounce  his  obligation  as  carrier,  in  addition  to  a  simple  notice 
of  arrival,  and  deposit  of  the  goods  in  the  carrier's  depot — as,  for 
instance,  notice  of  readiness  to  deliver,  and  then  if  not  received  in 
a  reasonable  time  thereafter  by  the  connecting  line,  a  warehousing 
of  tlie  goods  safely,  in  the  carrier's,  or  other  proper  warehouse, 
will  discharge  him  from  liability  as  a  common  carrier.' 

It  is  the  duty  of  railroad  companies,  as  common  carriers,  not 
only  to  receive,  keep  and  safely  transport  the  goods  intrusted  to 
them  for  carriage,  with  reasonable  despatch,  to  their  place  of  desti- 
nation, on  the  line  of  their  roads,  and  there  to  deliver  the  same 
to  the  consignee  on  application,  upon  demand,  within  a  reason- 
able time  after  their  arrival,  but  also,  if  the  goods  are  received  to 
be  carried  and  forwarded  to  some  one  apart  from  or  beyond  the 
company's  own  route,  and  the  direction  is  to  a  particular  person 

'  Lawrence  v.  Winona  &  St.  Peter  ^  Railroad  Co.  v.  Manufacturing  Co., 

R.  R.  Co.,  15  Minn.  390;  S.  C.  2  Am.  16  Wall.  318,  324. 

R.  130;  Railroad  Co.  ».  Manufacturing  '  Railroad  Co.  «.  Manufacturing  Co., 

Co.,  16  Wall.  318.  16  WaU.  318,  324,  325. 


1260  THE   I,AW   OF   KAILWAYS. 

at  such  place  of  trans-shipment,  or  from  which  they  are  to  be  for- 
warded, then  on  their  arrival  there,  the  company  should  give  no- 
tice to  such  consignee,  at  the  time  of  delivering  the  goods  to  him, 
of  the  instruction  received  by  the  company  as  to  forwarding  to 
tlie  ultimate  place  of  destination.' 

In  case  of  a  through  'freight  contract,  where  a  condition  for 
limited  liability  is  embodied  in  the  receipt  or  bill  of  lading, 
which  according  to  the  course  of  transportation  is  inoperative, 
then  liability  continues  over  the  whole  line,  just  as  if  such  sup- 
posed exemption  had  not  been  stipulated  for;  for  instance,  if  the 
condition  of  exemption  be,  that  the  responsibility  of  the  first 
company  should  cease  "when  the  goods  are  unloaded  from  the 
cars  "  at  the  terminus  of  such  company's  road,  and  the  course  of 
business  showed  that  freights  were  always  forwarded  thence  in 
,the  cars  in  which  they  arrived,  and  were  never  unloaded  at  such 
terminus,  it  is  holden  that  in  case  of  loss,  recovery  may  be  had 
against  such  first  company,  as  on  a  through  freight  contract, 
notwithstanding  such  stipulation  for  exemption." 

10.  Liability  of  connecting  lines. — The  receipt,  by  a  com- 
mon carrier,  of  property  to  be  carried  and  forwarded  to  the  place 
of  final  destination,  under  an  agreement,  expressed  in  the  re- 
ceipt given  for  the  same,  that  the  company  "  are  not  to  be  held 
liable  for  a  loss  or  damage  except  as  forwarders  only,"  amounts 
to  an  obligation  only  to  carry  the  property  safely  over  the  com- 
pany's own  line  to  the  termination  thereof,  and  to  there  forward 
it  from  such  terminus  by  a  connecting  route,  in  the  like  condi- 
tion in  which  it  was  when  received.' 

And  where  the  common  carrier,  receiving  goods  to  be  carried 
and  forwarded,  stipulates  in  its  receipt  for  the  goods,  or  in  the 
bill  of  lading,  that  it  shall  not  be  liable  for  loss  by  fire,  nor  for 
any  loss  occurring  beyond  the  terminus  of  its   own  line,  such 

'Selma  &  Meridian  R.   R.  Co.  v.  of  Trent  &  Mersey  Nav.,  1  Eng.  R. 

Butts  &  Foster,  43  Ala.  385.  W.  &  C.  Cases,  568;  Bryan  v.  Mem- 

2  Toledo,  P.  &  W.  Ry.  Co.  v.  Merri-  phis  &  Paducah  R.  R.  Co.,  11  Bush, 
man,  52  111.  128;  S.  C.  4  Am.  R.  590.  597,  14  Am.  Ry.  Rep.  395;  Snider  v. 

3  Lamb  ».  The  Camden  &  Amboy  Adams  Exp.  Co.,  63  Mo.  376,  20  Am. 
R.  R.  &  Transportation  Co.,  46  N.  T.  Ry.  Rep.  435.  But  see  St.  Louis, 
271;  Reed  v.  U.  S.  Express  Co.,  48  N.  Kansas  City  &  Northern  Ry.  Co.  v. 
Y.  462;  S.  C.  8  Am.  R.  561;  Colton  v.  Piper,  13  Kans.  505,  8  Am.  Ry.  Rep. 
Cleveland  &  Pittsburg  R.  R.  Co.,  67  204. 

Penn.  St.  211;  Garside  e.  Proprietors 
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carrier  may  make  a  like  stipulation  with  the  company  or  com- 
panies to  whom  the  same  is  delivered  for  further  carriage,  at 
the  terminus  of  its  line,  and  such  stipulation  will  he  binding 
upon  the  consignor;  and  so  may  the  agent  of  such  original  line, 
to  whom,  or  to  whose  care,  the  goods  are  consigned  by  such  com- 
pany originally  receiving  the  same.'  But  if  the  loss  by  fire  be 
occasioned  by  the  carrier's  own  negligence,  then  such  carrier  by 
whose  negligence  the  loss  occurs,  is  liable  for  the  loss,  notwith- 
standing such  stipulation  for  exemption.''  It  will  not  be  in- 
tended that  such  contract  was  designed  to  protect  the  carrier 
from  the  consequences  of  its  own  negligence;  nor  would  the 
policy  of  the  law  countenance  such  a  stipulation,  if  made. 

The  burden  of  proof,  however,  in  an  action  for  loss  by  fire,  aris- 
ing under  such  a  contract  of  exemption  from  loss  by  fire,  is  cast 
upon  the  plaintiff,  to  show  the  loss  to  have  been  occasioned  by 
reason  of  defendant's  negligence;"  for  the  ordinary  character  of 
insurer  is  put  aside  by  such  a  contract.  The  carrier  is  no  long- 
er bound  absolutely,  if  the  loss  is  by  fire;  but  only  if  it  flow 
from  negligence  on  his  part. 

To  avoid  responsibility  for  loss  of  goods  which  may  occur  by 
misdirection  on  the  next  connecting  route,  there  should  be  for- 
warded with  the  goods  the  instructions,  or  copies  thereof,  re- 
ceived from  the  consignor.  In  default  thereof,  they  are  bound 
for  all  loss  occasioned  by  such  neglect.*  Mere  marks  and  labels 
attached  to  or  placed  on  the  goods,  will  not  excuse  the  omission 
of  proper  instructions.^ 

It  is  the  duty  of  the  company  to  be  careful  to  understand  and 
follow  the  directions  marked  upon  the  goods  to  be  carried.  An 
error  in  this  respect,  if  the  fault  of  its  own  agent,  may  render 
the  company  liable;"  if  the  fault  of  the  consignor's,  as  for 
illegibility,;  or  other  cause  calculated  to  mislead,  he  must  take 

'Lamb  v.  Camden  &  AmboyR.  R.  ^Lamb  v.  Camden  &  Amboy  R.  R. 

&  Transportation  Co.,  46  N.  Y.  271;  &  Transportation  Co.,  46N.  Y.  271; 

S.  C.  7  Am.  R.  327;   Colton  v.  Clave-  Colton  v.  Cleveland  &  Pittsburg  R.  R. 

land  &  Pittsburg  R.  R.  Co.,  67  Penn.  Co.,  67  Penn.  St.  211. 

St.  211.  *  Little  Miami  R.  R.  Co.  v.  Wash- 

2  Lamb  v.  Camden  &  Amboy  R.  R.  burn,  22  Ohio  St.  324. 

&  Transportation  Co.,  46  N.  Y.  271;  =  Little  Miami  R.  R.  Co.  v.  Wash- 

S.  C.  7  Am.  R.  827;  Colton  v.  Clave-  bum,  supra. 

land  &  Pittsburg  R.  R.  Co.,  67  Penn.  ° Cougars.  The  Galena  &  Chi. Union 

-  St.  211.  R-  R-  Co.,  17  Wis.  477. 
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the  consequeuces..  It  is  the  duty  of  the  carrier,  if  on  a  merely 
connecting  line,  to  deliver  the  goods  to  the  next  connecting  line 
indicated  by  the  direction  on  the  goods;  and  if  there  be  no  direc- 
tion, then  to  deliver  them  to  the  proper  company,  to  be  forward- 
ed by  the  usual  road."  The  question  of  negligence  as  to  the 
direction  on  the  goods,  and  of  covering  thereto  by  the  company, 
is  for  the  jury  to  decide.'' 

The  suit  for  loss  or  injury  of  the  goods  is  properly  brought, 
as  to  the  party  plaintiff,  if  in  the  name  of  the  real  owner;  and 
although  th6  law  presumes  the  consignee  to  be  such,  under  ordi- 
nary circumstances,  yet  that  presumption  may  be  rebutted  and 
explained  by  evidence;  and  if  from  the  evidence  it  appears  that 
the  action  is  brought  by  the  real  owner,  then  there  is  no  longer 
any  ground  for  claiming  that  the  action  should  be  by  the  con- 
signee.^ 

The  carrier  can  not  dispute  the  title  of  the  consignor  of  goods 
to  be  carried,  in  an  action  for  loss  or  injury,  on  the  mere  gronnd 
that  the  consignor,  being  a  corporation,  has  no  capacity  to  hold 
or  own  such  goods,  or  that  the  purchase  or  ownership  thereof 
by  the  consignor  is  unlawful.*  Though  the  consignor  be  a  cor- 
poration, and  the  goods  be  of  a  character  which  it  may  not  ordi- 
narily deal  in,  or  may  have  been  obtained  in  violation  of  its 
charter,  yet  that  question  can  not  arise  in  an  action  for  their 
loss." 

A  company  receiving  freight  for  transportation  to  a  connect- 
ing line,  is  not  excused  from  so  doing  by  a  block  in  the  line  of 
transportation  on  such  connecting  line,  or  beyond  it  on  the 
next,  by  an  excess  of  freight  or  other  cause;  but  must,  in  a  rea- 
sonable time,  carry  forward  the  goods  over  its  own  line  to  the 
terminus  thereof,  and  there  offer  to  deliver  them  to  the  agents 
of  such  line.°  If  having  done  so,  there  be  a  refusal  to  receive 
them,  then  the.  fault  and  responsibility  is  on  the  connecting 

'Congar   v.   The    Galena    &  Chi.  *The  Parmers'  &  Millers'  Bank  e 

Union  R.  B.  Co.,  17  Wis.  477,  484,  The  Detroit  &  Mil.  R.  R.  Co.,  17  Wis. 
4S5.  372. 

^  Congar   v.    The    Galena    &  Chi.  *  The  Farmer.s'  &  Millers'   Bank  «. 

Union  R.  R.  Co.,  17  Wis.  477.  The  Detroit  &  Mil.  R.  R.  Co.,  17  Wis. 

'Congar  v.   The   Galena   &  Chi.      372. 

Union  R.  R.  Co.,  17  Wis.  477,  485,  « McLaren  and  another  ».  Detroit  & 

486.  Mil.  R.  R.  Co.,  23  Wis.  138. 
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line,  and  the  first  carrier  will  be  discharged  as  carrier  for  the 
same  up  to  that  time.' 

Each  carrier  on  merely  connecting  lines,  has,  in  turn,  its  lien 
upon  the  goods  carried  over  its  line,  for  the  cost  of  carriage  or 
freight  over  its  own  line,  as  also  for  the  back  charges  of  freights 
and  handling  on  the  line  or  lines  preceding,  and  paid  by  it  on 
receipt  of  the  goods."  This  lien  exists  for  the  full  amount  of 
the  ordinary  freights  and  charges,  in  favor  of  each  of  such  lines, 
including  the  last  line  of  the  route,  where  it  has  paid  the  whole, 
notwithstanding  the  first  carrier,  by  a  special  contract  not  known 
to  the  others,  guarantees  the  through  carriage  at  an  under  rate." 
Qucere,  if  the  legal  result  as  to  the  rights  of  the  parties  would 
have  been  difibrent  if  the  special  contract  of  the  first  carrier, 
guaranteeing  the  carriage  at  an  under  rate,  had  been  known  to 
the  agents  of  the  subsequent  ones.*  The  remedy  of  the  consignor 
in  such  case  is  against  the  carrier  to  whom  he  consigns  the 
goods,  in  an  action  for  breach  of  guaranty,  and  not  by  recoup- 
ment of  the  amount  charged  in  excess  of  the  guaranty  at  the 
end  of  the  route.  The  agent  there  may  hold  the  goods  until  all 
the  charges  of  transportation  advanced  by  it,  and. its  own,  are 
paid.' 

The  New  York  statute  of  1847,  declaring  that  where  two  or 
more  railroads  are  connected  together,  any  companyowningeither 
of  said  roads,  receiving  freight  to  be  transported  to  any  place  on 
the  line  of  either  of  said  roads  so  connected,  shall  be  liable  as 
common  carriers  for  the  delivery  of  such  freight  at  such  place, 
is  held  by  the  court  of  appeals  of  that  state  to  merely  recognize 
the  common  law  power  of  such  companies  to  make  through 
contracts  for  the  delivery  of  freight,  and  not  to  deny  to  them  the 
privilege  of  receiving  freights  with  the  ordinary  obligation  of 
carriage  over  their  own  lines  only ;°  and  that  therefore  a  rail- 

'  McLaren  and  another  v.  Detroit  &  the  other  road.    On  failure  to  do  bo, 

Mil.  B.  R.  Co.,  23  Wis.  138.  the  consignee  may  maintain  replevin. 

'^  Schneider  ».  Evans,  25  Wis.  241.  *  Schneider  v.  Evans,  25  Wis.  241. 

'  Schneider  v.  Evans,  25  Wis.  241.  In  such  case  the  latter  company,  parly 

But  see  EvansvUle  &  Crawfordsville  R.  to  such  agreement,  is  absolutely  bound 

R.  Co.  V.  Marsh,  57  Ind.  50 1,  18  Am.  to  deliver  on  payment  of  the  agreed 

By.  Bep.  482.  It  is  here  held  that  the  price:    E.  &  C.  B.  R.  Co.  v.  Marsh, 

latter  company    must  deliver  to  the  supra. 

consignee  upon  tender  of  the  agreed  '  Schneider  v.  Evans,  25  Wis.  241. 

freight,  provided   it  cover  his   own         °  Burtis  v.  The  Buffalo  &  State  Line 

charges,  irrespective  of  the  charges  of  R.  B.  Co.,  24  N.  T.  (10  Smith),  269; 
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road  company  assuming  to  contract,  and  actually  contracting;, 
to  deliver  freight,  within  a  given  time,  at  a  place  beyond  the 
terminus  of  its  own  road,  is  liable  on  such  contract,  even  though 
the  place  of  .delivery  be  at  a  point  beyond  the  boundary  of  that 
state.'  The  said  statute  is  said  to  apply  as  well  to  companies 
connecting  with  roads  of  other  states,  at  the  state  line,  as  to  roads 
mutually  domestic,  or  within  the  state.'' 

But  this  statute  does  not  introduce  the  English  doctrine, 
which  implies  an  undertaking  to  carry  to  the  place  of  destination 
'  marked  on  the  goods,"  though  beyond  the  route  of  the  company 
receiving  the  goods  for  carriage;  but  is  to  be  regarded  as  merely 
giving  effect  to  contracts  made,  or  a  riglit  to  make  contracts, 
with  New  York  railroad  companies,  to  carry  beyond  the  corporate 


Root  V.  The  Great  Western  E.   E. 
Co.,  45  N.  Y.  524. 

1  Burtis  V.  The  Buffalo  &  State  Line 
E.  R.  Co.,  24  N.  Y.  (10  Smith),  269. 

2  Burtis  V.  The  Buffalo  &  State  Line 
R.  R,  Co.,  24  N.  Y.  269. 

'  In  Root  V.  The  Great  Western  R. 
R.  Company,  45  N.  Y.  524,  529,  530, 
the  New  York  Court  of  Appeals,  Ra- 
PALLO,  J.,  say:  The  ruling  in  England 
is,  that  the  company  first  receiving 
the  goods  marked  for  a  particular 
place,  without  expressly  limiting  its 
responsibility,  undertakes  prima  facie 
to  carry  them  to  their  destination, 
even  though  beyond  the  limits  of  the 
company's  route,  and  is  to  be  regard- 
ed as  a  carrier  throughout  the  entire 
route,  to  the  place  to  which  the  goods 
.are  directed;  and  that  this  rule  applies 
when  the  goods  are  directed  to  points 
even  beyond  the  limits  of  England. 
They  hold  also  that  the  contract  is 
with  the  first  company,  and  that  there 
is  no  right  of  action  in  favor  of  the 
owner  against  any  of  the  subsequent 
companies  on  the  route.  Muschamp  v. 
Lancaster  &  P.  J.  R.  W.,  8  M.  &  W. 
421;  Watson  v.  Ambergate,  N.  &  B. 
R.  W.,  3  Eng.  L.  &  Eq.  497;  Scothorn 
».  S.  Staffordshire  R.  W.,  8  Exch. 
341;  S.  C.  18  Eng.  L.  &  E.  553;  Wilson 


V.  York,  N.  &  B.  R.  W.,  18  Eng.  L. 
&  Eq.  557;  Crouch  v.  London  &  N. 
W.  R.  W.  Co.,  25  Eng.  L.  &  Eq.  287; 
Bristol  &  Ex.  E.  W.  ».  Collins,  7  Ho. 
Lds.  Cas.  194. 

But  that  the  prevailing  rule  in  the 
American  States  is  different;  that  here, 
a  receipt  or  bill  of  lading,  marked  for 
a  place  beyond  the  terminus  of  the 
carrier's  route,  does  not  import  a  con- 
tract to  carry  them  to  their  final  des- 
tination; that  in  the  absence  of  a 
special  contract,  or  of  a  partnership 
between  the  connecting  lines,  the  car- 
rier is  only  responsible  to  the  extent  of 
his  own  route,  and  for  safe  delivery  to 
the  next  connecting  carrier;  that  in 
such  case  the  carrier  is  only  a  forwarder 
from  the  terminus  of  his  own  line;  and 
that  for  goods  thus  marked,  and  deliv- 
ered to  a  carrier,  unaccompanied  by 
any  particular  directions  other  than 
such  as  are  to  be  inferred  from  the 
marks,  the  carrier  is  only  bound  to  de- 
liver them  at  the  terminus  of  his  own 
line,  according  to  the  established  cus- 
tom of  his  business:  Eootw.  The  Great 
Western  E.  E.  Co.,  45  N.  Y.  529,  530; 
and,  to  the  same  purport,  see  Babcock 
V.  Lake  Shore  &  Mich.  Southern  E. 
W.  Co.,  49  N.  Y.  (4  Sickels),  491. 
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terminus  'of  their  respective  roads,  which  right  had  hefore  been 
doubted,  and  to  define  the  nature  of  the  responsibility  imposed 
by  such  contracts,  and  not  to  create  a  contract  for  through  car- 
riage when  no  express  contract  to  that  effect  is  made.'  The 
company,  notwithstanding  this  statute,  may  still  make  special 
contracts,  and  for  special  rates,  limiting  their  liability  at  com- 
mon law,  and  agreeing  to  carry  to,  and  deliver  over  to,  con- 
necting carriers  at  the  end  of  their  own  route."  But  such 
special  contract  does  not  extend  to,  or  apply  to,  the  carriage  of 
the  goods  on  the  connecting  lines,  unless  an  intention  so  to 
extend  it  is  shown  by  the  contract  or  manner  of  doing  business, 
and  there  be  authority  to  contract  for  such  connecting  line  or 
lines.  "  The  limitation  of  the  carrier's  liability  by  the  con- 
tract is  necessarily  coijfined  to  the  service  contracted  for,  and 
the  carriers  who  were  parties  to  it."  The  responsibility  of  the 
connecting  lines  is  in  snch  cases  that  of  ordinary  common  car- 
riers.' 

It  is  the  duty  of  each  connecting  line  or  carrier,  in  turn,  on 
the  arrival  of  the  goods  at  the  terminus  of  its  line,  to  notify  the 
next  line  thereof,  and  deliver  over  to  it  the  goods  without 
delay.*  If,  on  the  arrival  of  the  goods  at  the  company's  terminus, 
the  connecting  line  do  not  receive  them,  it  is  the  duty  of  the 
company  to  store  them ;  and  if  then  lost  by  fire,  without  its  fault, 
it  is  not  liable  therefor.^ 

The  receipt  of  such  connecting  line,  that  the  goods  were 
received  by  it  in  good  order,  will  not  discharge  the  first  carrier 
from  liability,  if  given  without  examination  of  the  goods.  It 
is  not  evidence  of  the  condition  in  which  the  goods  were  deliv- 

'  Root  V.  The  Great  Western  B.  R.  other  r.  The  Camden  &  Amboy  R.  R. 

Co.,  45  N.  Y.  (6  Hand),  524, 531,  532;  &  Tcans.  Co.,  46  N.  Y.  271. 

Burtis  1).  The  Buffalo  &  State  Line  E.  «Babcock   v.  The   Lake    Shore  & 

R.  Co.,  24  N.  Y.  269.    But  it  is  also  Mich.  Southern  Ry.  Co.,  49  N.  Y. 

held  that  this  statute  applies  only  to  491,  497. 

the  company  first  receiving  the  goods  *  McDonald  v.  The  Western  R.  R. 

from  the  shipper,  and  not  to  any  inter-  Co.,  34  N.  Y.  (7  Tiffany),  497;  Irish 

mediate  company  on  the  route:  Root  «.  Milwaukee  &  St.  Paul  Ry.  Co.,  19 

V.  Great  Western  R.  R.  Co.,  45  N.  Y.  Minn.  376,  19  Am.  Ry.  Rep.  89. 

633.  "  Garside  v.  Proprietors  of  the  Trent 

i^Babcook  v.  The   Lake   Shore    &  &  Mersey  Navigation,  1  Eng.  R.  W. 

Mich.  Southern  R.  W.  Co.,  49  N.  Y.  &  C.  Cases,  568, 
(4  Sickels),  491,  497;  Lamb  and  an- 
80 
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ered  over,  and  is  at  best  but  a  mere  statement  of  a  third  party, 
in  nowise  connected  with  the  action;'  it  is,  as  to  siich  first  car- 
rier, but  hearsay. 

In  the  absence  of  evidence,  the  presumption  is,  in  case  of  the 
loss  of  the  contents  of  a  package,  showing  no  external  indica- 
tion of  the  loss,  that  it  occurred  through  the  fault  of  the  last 
carrier;'  and  the  burden  of  proof  is  on  the  defendant  to  estab- 
lish an  injury  to  the  goods  by  some  other  of  the  connecting 
lines.     If  they  fail  to  make  such  proof,  they  are  liable.* 

While  the  Supreme  Court  of  Minnesota  recognizes  as  correct 
the  more  prevalent  or  general  rule  of  the  American  courts,  that 
a  railroad  company,  or  other  common  carrier,  receiving  goods 
for  carriage  over  its  own  line,  and  for  delivery  to  some  other 
connecting  line  or  carrier,  is  relieved  from  the  responsi-bility  of 
carrier,  and  assumes  that  of  warehouseman,  if,  having  faithfully 
carried  the  goods  to  their  destination,  and  there  being  ready  to 
deliver  over  the  same,  and  having  given  notice  thereof,  they  be 
not  taken  away  in  a  reasonable  time,  stores  the  same  for  safe 
keeping,  ready  to  be  delivered  when  called  for,*  yet  said  court 
also  holds  that  this  principle  does  not  apply  to  cases  where  the 
goods  are  stored  and  detained  for  the  accommodation  or  favor  of 
a  particular  line  or  carrier,  under  a  business  understanding 
between  them;  and  that  in  the  latter  case,  the  liability  of  carrier 
continues,  and  if  the  goods  be  lost  while  thus  stored,  the  carrier 
is  liable  for  the  loss.* 

Where  the  bill  of  lading  is  silent  on  the  subject,  and  is  in  no 
respect  contradicted  in  any  of  its  terms  thereby,  parol  evidence 
may  be  given  as  to  the  practice  of  shippers  in  giving  directions 
in  forwarding  goods  consigned,  by  delivering  them  to  the  next 
carrier  on  the  line  of  transportation  directed  by  the  bill  of  lad- 
ing."   And  where,  by  the  bill  of  lading,  it  is  apparent  that  the 

'Hunt  V.  The  Michigan  Southern  &  Mech.  Bank  v.  Champlain  Tr.  Co.,  23 

Northern  Indiana  R.  R.  Co.,  37  N.  Y.  Vt.  186;  Thomas  v.  Boston  &  Prov. 

(10  Tiffany),  162.  R.  R.  Co.,  10  Met.  472.    Such,  too,  is 

"Laughlin  ».    Chicago   &  North-  the  rule  of  the  earlier  English  cases: 

wegtern  Ry.  Co.,  28  Wis.  204,  5  Am.  Garside  v.  Trent  &  Mersey  Nav.  Co., 

Ry.  Rep.  323.  4  Term  R.  581. 

'Dixon  V.  Richmond  &  Danville  R.  "Lawrence  v.  Winona  &  St.  Peter 

H.  Co.,  74  N.  Car.  538,  13  Am.  Ry.  R.  R.  Co.,  15  Min.  390. 

^P-  ^^-  '  Hooper  v.  Chicago  &  N.  Western 

*  Lawrence  v.  Winona  &  St.  Peter  Ry.  Co.,  27  Wis.  81.    Where  a  cus- 

R.  R.  Co.,  15  Min.  390;  Farmers'  &  torn  is  relied  upon  by  the  defendant 
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place  of  final  consignment  is  further  on,  it  is  to  be  inferred,  in 
the  absence  of  other  facts  or  stipulations,  that  the  goods  are  to  be 
transferred  to  the  next  connecting  line  of  carriers  on  the  route 
tlnis  indicated.'  In  such  cases,  the  law  of  Illinois  in  relation  to 
the  storage  of  goods  shipped  in  other  states,  and  exemption  there- 
by as  carrier,  when  they  arrive  at  the  end  of  the  carrier's  route, 
does  not  apply  to  goods  in  transit  over  connecting  lines  af  road, 
to  be  forwarded  on  their  arrival  at  the  terminus  or  end  of  one 
of  such  lines.^  It  is  the  duty  of  the  latter  to  pass  the  goods 
over,  or  be  ready  and  offer  to  pass  them  over,  to  the  next  con- 
necting line,  after  which  only,  if  not  accepted  by  the  latter,  the 
original  carrier,  or  carrier  having  them  thus  in  hand,  may  store 
them  until  actually  accepted  by  the  other  line. 

Not  so,  however,  \^hen  the  goods  have  been  sent  by  author- 
ity of  the  consignor  or  his  forwarding  agent.  When  an  owner 
of  goods  delivers  them  to  a  carrier  to  be  transported  over  his 
route,  and  thence  over  the  route  or  routes  of  a  succeeding  car- 
rier or  carriers,  he  makes  and  constitutes  the  person  to  whom  he 
delivers  them  his  forwar,ding  agent,  for  whose  acts,  in  the  execu- 
tion of  such  agency,  he  is  himself  responsible;'  therefore,  where 
several  successive  carriers  carry  the  goods  according  to  the  direc- 
tions given  by  the  forwarding  agent  or  first  compauy,  they  act 
under  the  direction  and  authority  of  the  owner,  and  can  not  be 
considered  as  wrong-doers,  although  the  goods  be  carried  to  a 
wrong  place,  and  to  one  not  intended  by  the  owner.* 

It  follows  from  these  principles,  that  in  such  cases  the  carriers 
have  their  liens,  not  only  ibr  freights  over  their  own  lines,  but  for 
back  freights  and  charges  paid  by  them  upon  the  goods;''  and  hav- 
ing such  lien,  they  can  not,  either  by  transportation  thereof  over 

in  regard  to  tke  delivery  of  the  goods  =  Hooper  v.  Chi.  &  N.  Western  R. 
to  the  succeeding  carrier,  the  burden  W.  Co.,  27  Wis.  81. 
of  proof  lies  upon  him  to  establish  it:  °Briggs  v.  Boston  &  Lowell  R.  R. 
Irish  V.  Milwaukee  &  St.  Paul  Ry.Co.,-  Co.,  6  Allen,  246,  250.    The  forward- 
19  Minn.  376,  19  Am.  Ry.  Rep.  89.  ing  agent  thus  created  is  liable  to  the 
*  Hooper  p.  Chicago  &  N.  Western  shipper  only  for  the  observance  of 
Ry.  Co.,  27  Wis.  81.    And  see  Irish  reasonable   care   in  forwarding  ithe 
V.  M.  &  St.  P.  Ry.  Co.,  supra.    In  goods:  Northern  R.  R.  Co.  v.  Fitch- 
such  case,  the  liability  of  the  first  car-  burg  R.  R.  Co.,  6  Allen,  254. 
rier  continues  as   carrier   until   the  *  Briggs  v.  Boston  &  Lowell  R.  R. 
transfer  or  delivery  over  to  the  next  Co.,  6  Allen,  246,  250. 
carrier  is  completed,  so  far  as  comple-  ^  Briggs  v.  Boston  &  Lowell  R.  R. 
tion  devolves  on  such  first  carrier:  lb.  Co.,  6  Allen,  246. 
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their  own  road,  or  by  its  detention  for  the  enforcing  stich  lien,  he 
held  to  have  converted  the  same  to  their  own  nse.*  This  lien, 
however,  gives  only  the  right  of  retaining  the  property  until  it 
is  discharged  by  payment;  it  gives  no  power  to  sell  the  goods 
to  obtain  payment  of  the  Ijen,  unless  there  be  statutory  author- 
ity so  to  do.'  Such  a  sale,  when  unauthorized  by  statute, 
amounts  to  a  conversion  of  the.  goods,  and  renders  the  company 
liable  for  all  right  and  interest  which  the  owner  then  has  in  the 
goods,  with  their  value  at  the  time  of  sale,  less  the  amount  of 
the  lien  upon  them.'  If  the  carrier  will  sell,  other  than  when 
the  statute  allows  it,  he  may  find  a  remedy  and  means  of  selling 
by  judicial  proceedings  to  enforce  the  lien.  Sales  in  such  cases, 
unless  of  articles  allowed  by  statute  to  be  sold,  can  not  be  made 
by  the  carrier;  nor  although  the  articles  are  liable  to  spoil  if 
kept  on  hand.*  Hence  it  is  that  statutory  authority  is  sometimes 
conferred  on  the  carrier  to  sell,  but  it  is  mostly  of  perishable 
articles.^ 

11.  Liability  of  continuous  lines. — Though  there  be  no  act- 
ual consolidation,  yet  the  mutual  co-operation  of  two  or  more 
companies  and  lines  of  railroad,  as  common  carriers,  with  each 
other,  in  such  manner  as  to  hold  out,  by  their  manner  of  doing 
business,  a  continuous  line  of  transportation  over  their  roads, 
each  receiving  and  receipting  for  property  for  transportation 
over  such  continuous  line,  and  receiving  the  pay  therefor,  wheth- 
er the  same  be  paid  in  advance,  or  after  rendering  the  service,  at 
the  end  of  the  line,  on  delivery  of  such  property  to  the  consignee, 
and  apportioning  the  receipts  between  themselves,  renders  each 
one  of  such  companies  liable  for  the  proper  carriage  over  the 
whole  line,  or  to  its  nearest  destination,  of  freights  so  delivered 
to  it  to  be  carried  over  such  continuous  line,  or  over  any  lesser 
part  thereof;  and  for  loss  or  breach  of  duty  in  that  respect, 
wherever  it  may  occur,  the  company  so  receiving  the  same  is  lia- 
ble to  an  action;  and  so  is  the  company,  if  a  different  one  than 
the  one  receiving  the  property  for  transportation,  upon  whose 

'  Briggs  V.  Boston  &  Lowell  R.  R.  '  Briggs  v.  Boston  &  Lowell  R.  K. 

Co.,  6  Allen,  246.  Co.,  6  Allen,  246. 

«Doane   e.  Russell,  3  Gray,  882;  *  Briggs  ».  Boston  &  Lowell  R.  R. 

Briggs  1).  Boston  &  Lowell  R.  R.  Co.,  Co.,  6  Allen,  246. 

6  Allen,  246;  Lickbarrow  v.  Mason,  6  'Briggs  v.  Boston  &  Lowell  R.  B. 

East,  g'l.  Co.,  6  Allen,  246. 
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line  the  loss  occurs,  at  the  election  of  the  injured  party.'  The 
action,  in  such  case,  lies  not  only  against  the  corporate  com- 
pany itself,  if  operating  its  line  or  lines  under  its  own  manage- 
ment, but  in  like  manner  may  be  maintained  against  whom- 
soever is  in  the  possession  of  and  is  operating  such  line  or  lines 
of  road,  whether  it  be  a  lessee,  trustee,  or  receiver,  controlling 
the  franchise  and  taking  the  tolls  thereof.  Though  if  the  same 
he  in  the  hands  of  a  receiver  appointed  by  a  court,  it  is  also 
competent,  in  case  of  loss  or  injury,  to  apply  for,  and  obtain  re- 
lief from,  the  court  so  placing  the  franchise  in  the  hands  of  the 
receiver,  and  the  court  has  full  power  to  afford  the  same.' 

In  Barter  &  Co.  v.  Wheeler  et  al.,  here  cited,  the  Supreme 
Court  of  New  Hampshire  say:  "The  case  of  Spragne  v.  Smith, 
29  Yt.  421,  is  an  explicit  authority  that  an  action  of  this  kind 
can  be  sustained  against  trustees  in  possession  and  actually 
operating  a  railroad,  and  upon  principle  we  think  it  is  clearly 
so.  The  trustees  are  in  possession  and  have  the  legal  title; 
they  appear  to  the  public  as  the  proprietors,  and  they  alone 
receive  and  control  the  income  of  the  railroad,  out  of  which 
indemnity  for  losses  is  to  be  had." 

And  so  the  action  will  lie  singly  against  the  company  operat- 

'  Nashua  Lock  Co.  jj.  The  Worcester  cited,  it  is  ruled  that  a  contract  is  void, 

&  Nashua  R.  R.  Co.,  48  N.  H.  339;  as  against  the  policy  of  the  law,  as  to 

Barter  &  Co.  h.  Wheeler'  and  others,  any  stipulation  for   exemption  from 

49  N.  H.  9;  S.   C.  6  Am.  R.   434;  loss  on  other  lines  of  the  continuous 

Blumenthal  v.  Brainerd  and  others,  route  than  the  line  of  the  company 

38  Vt.  402;  Bostwick  ».' Champion  and  receiving  the  property  for  carriage; 

others,   11  Wend.   575;   Bradford  v.  and    that   the    liability   is   absolute 

South  Car.  R.  R.  Co.,  7  Rich.  (S.  C),  throughout  the  entire  route:  19  Ohio 

201;  Cincinnati,  Hamilton  &  Dayton,  St.  221. 

and  Dayton  &  Mich.  K.  R.   Co.,  «.  2  Barter  &  Co.  t).  Wheeler,  49  N.  H. 

Pontius  &  Richmond,  19  Ohio  St.  221;  9;    Sprague  v.  Smith,   29  Vt.    421; 

Phillips  V.  N.  Oar.  R.  R.  Co.,  78  N.  Blumenthal  v.   Brainerd  and  others, 

Car.    294,   16   Am.    Ry.    Rep.    206.  38  Vt.  402;  Meara's  admr.  ».  Holbrook 

Since  the  decision  of  the  case  of  Bost-  &  Rosevelt,  receivers,  20  Ohio  St.  R. 

wick  V.  Champion,  above  cited,  the  137;    S.  C.  5  Am.  R.  633;  Parker  v. 

legislature  of   New  York,   in   1847,  Browning,   8  Paige,    388;    Paige  v. 

passed  an  act  to  the  same  effect,  and  Smith,  99  Mass.  895; 
giving  the  different  lines  recourse  over         '  Barter    &    Co,    v.    Wheeler   and 

against  each  other  for  losses  paid  on  others,  49  N.  H.  9;  New  Jersey  Steam 

their  account.   And  in  the  case  of  Cin.,  Nav.  Co.  v.  Merchants'  Bank,  6  How. 

H.  &  D.  R.  R.  Co.  V.  Pontius,  above  344. 
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ing  the  particular  line  of  the  road  on  which  the  loss  occurs, 
although  it  be  au  intermediate  line  of  such  continuous  line  or 
route  so  united  for  purposes  of  transportation ;  and  the  law  of 
the  state  wherein  the  loss  occurs  is  the  measure  of  the  rights  of 
the  parties  to  such  action.' 

And  so  if  a  continuous  line  be  formed  of  several  distinct  but 
connecting  roads,  and  through  trains  run  thereon  under  one  con- 
trol, an  action  lies  for  losses  or  injuries  incurred  thereon,  against 
either  of  the  company  owners  of  either  of  the  roads  thus  com- 
posing the  continuous  line.^'  But  the  mere  fact  that  the  lines 
are  continuous,  and  that  a  third  person,  a  forwarding  company, 
is  engaged  in  shipping  freight  over  the  roads,  using  its  own  cars, 
and  giving  through  bills  of  lading,  and  distributing  the  freight 
earned  by  it  among  the  companies  actually  engaging  in  the 
carriage,  proportionately,  is  not  evidence  of  a  partnership 
between  the  roads,  or  that  the  shipping  association  acted  as  the 
agent  of  the  railroad  companies.' 

12.  When  liable  for  delay,  and  rule  of  damages. — -When  a 
common  carrier,  from  mere  negligence,  fails,  beyond  a  reason- 
able time,  to  transport  merchandise,  and  its  market  value  at  the 
place  to  which  it  is  consigned  in  the  meantime  falls,  the  true 
rule  of  damages  is  the  difference  in  its  value  at  the  time  and 
place  when  and  where  it  should  have  been  delivered,  and  the 
time  of  actual  delivery.  This  rule,  it  has  been  well  said,  "  is 
simple,  and  though  it  may  sometimes  operate  harshly,  is  easily 
applied."  And  in  th6  absence  of  any  special  agreement,  the  law 
implies  that  the  carrier  agrees  to  transport  in  a  reasonable 
time.* 

1  Barter   &   Co.    v.    Wheeler   and  7  Gray,  88;  King  ».  Woodbridge,  34 

others,  49  N.  H.  9;  S.  C.  6  Am.  R.  Vt.  665;   Sangamon  &  Morgan  E.  R. 

434.  Co.  V.   Henry,  14  lU.  156;  Galena  & 

^  Hart  V.  The  Rensselaer  &  Saratoga  Chi.  Union  R.  R.  Co.  -o.  Rae,  18  111. 

R.  R.  Co.,  8  N.  T.  (4  Selden),  37.  488;    Sisson  v.  Cleveland   &  Toledo 

''Watkins  v.  Terre  Haute  &   I.  R.  R.  R.  Co.,  14  Mich.  489;   Faulkner 

R.  Co.,  8  Mo.  App.  569,  570;    S.  C.  1  and  others  v.  South  Pacific  R.  R.  Co., 

Am.  &  Eng.  R.  R.  Cas.  614.  51  Mo.  311;  Peet  v.  The  Chicago  & 

*  Ward  V.  K.  York  Cent.  R.  R.  Co.,  N.  Western  Ry.  Co.,  20  Wis.  594; 

47  N.  T.  29;  S.  C.  7  Am.  R.  405;  Nettles  v.  The  So.  Car.  R.  R.  Co.,  7 

Condict  V.  Grand  Trunk  R.  W.   Co,,  Rich.   190;   Devereux  v.  Buckley,  34 

64  N.  T.  500;  Weston  and  others  v.  Ohio  St.   16,  21   Am.  Ry.   Rep.   72. 

Grand  Trunk  R.  W.  Co.,  54  Maine,  Such   seems  to  be  the  rule,   too,   in 

376;  Ingledew  v.  Northern  R.  R.  Co.,  England:    Wilson   v.    Lancashire    & 
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Biit  to  hold  the  carrier  to  such  liability  for  mere  delay  in  car- 
riage, the  proof  of^negligence  must  be  clear;  for  in  the  absence 
of  negligence  on  his  part,  the  carrier  is  not  liable  for  not  deliv- 
ering within  the  ordinary  time  of  making  the  passage.  Storms, 
freshets  and  other  unavoidable  occurrences,  as  also  a  greater 
throng  of  business  than  ordinary,  may  put  it  out  of  his  power 
to  carry  within  the  time  ordinarily  required  when  no  such 
obstacles  present  themselves.'     In  the  face  of  such  extraordi- 


Torkshire  R.  W.  Co.,  9  Com.  B.  (N. 
S.),  632.  In  the  case  cited  here  from 
54  Maine,  Weston  and  others  v.  G-rand 
Trank  R.  W.  Co.,  the  court  say, 
ApPLBTON,  C.  J.:  "Upon  a  careful 
examination,  W6  think  the  weight  of 
authority  is  decidedly  adverse  to  the 
rule,  as  claimed  by  the  learned  coun- 
sel for  the  defendants,  and  that  the 
decline  in  the  market  value  of  an 
article,  between  the  time  when  it  actu- 
ally arrived  at  its  place  of  destination, 
and  when,  in  the  exercise  of  proper 
diligence  on  the  part  of  the  earner,  it 
might  have  arrived  there,  wais  a  mate- 
rial element  proper  for  the  considsra- 
tion  of  the  jury  in  ascertaining  the 
actual  damages  sustained  by  the 
plaintiff."  54  Maine,  379.  But  it 
must  be  borne  in  mind  that,  in  th& 
case  here  referred  to,  no  accident  or 
natural  obstacles  were  in  the  way  of 
timely  delivery;  but  it  was  a  sheer 
case  of  unaccounted  for  delay  or  neg- 
ligence on  the  pajrti  of  defendant. 
1  Ward  V.  The  New  York  Cent.  R. 
R.  Co.,  47  N.  Y.  29,  7  Am.  R.  405, 
409;  Faulkner  and  others  v.  South 
Pacific  R.  R.Co.,  51  Mo.  311;  Helli- 
well  V,  Grand  Trunk  Ry.  Co.,  ID  Biss. 
170;  S.  C.  7  Fed.  Repr.  68,  1  Am.  & 
Bug.  R,  R,  Gas.  615,  616;  Nashville* 
Chattanooga  R.  R.  Co.  ».  Jackson,  6 
Heisk.  271,  12  Am,  Ry.  Rep.  54.  If 
the  goods  be  in  part  lost,  the  owner  is 
bound  to  receive  the  remainder.  He 
can  not  abandon,  as  in  cases  of  insur- 
ance, and  claim  full  pay  for  all;  he  is 


only  entitled  to  pay  for  what  is  lost: 
Shaw  &  Austin  v.  The  South  Car.  R. 
R.  Co.,  5  Rich.  462;  Nettles  v.  The 
South  Car.  R.  R.  Co.,  7  Rich.  190.  A 
"  strike  "  wiU  be  no  excuse  for  non- 
delivery: Read  v.  St.  Louis,  Kansas 
City  &  Northern  R.  R.  Co.,  60  Mo.  199, 
9  Am.  Ry.  Rep.  201.  But  the  lawless, 
irresistible  violence  of  men  not  in  the 
employ  of  the  company  will  be:  Pitts- 
burgh, Fort  Wayne  &  Chicago  R.  R. 
Co.  V.  Hazen,  84  111.  36,  16  Am.  Ry. 
Rep.  422.  And  this,  though  they  may 
have  been  just  discharged  by  the 
company:  Ibid.  Whei:e  there  is  de- 
lay by  the  defendant,  and  other  delay 
not  chargeable  to  him,  the  damage 
sustained  by  plaintiff  must  be  con- 
nected with,  and  result  from,  the  delay 
of  the  defendant:  Detroit  &  Bay  City 
Ry.  Co.  V.  McKenzie,  43  Mich.  609;  S. 
C.  5  N.  W.  Repr.  1031,  21  Am.  Ry. 
Rep.  157.  Where  a  shipper  obtained 
cars  upon  a  promise  to  unload  them, 
which  he  failed  to  do,  the  company 
was  held  not  liable  for  damages 
resulting  from  delay:  Cobb  v.  Ills. 
Cent.  R.  R.  Co.,  88  111.  394,  21  Am. 
Ry.  Rep.  317.  If,  at  the  time  the 
contract  of  shipment  is  made,  there  is 
already  an  accumulation  of  business, 
known  to  the  carrier,  he  is  liable: 
Helliwell  ».  Grand  Trunk  Ry.  Co., 
supra.  In  such  case,  the  carrier 
should  inform  the  shipper  thereof,  so 
as  to  allow  him  to  ship  by  another 
line  if  he  wishes:  Ibid. 
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nary  ab&tacles,  what  would  ordinarily  be  a  reasonable  time  is  no 
longer  such,  but  on  the  contrary  the  time  necessary,  in  the  face 
of  such  difficulties,  becomes  in  such  cases  the  reasonable  time. 

Under  an  ordinary  contract  of  affreightment,  not  involving 
an  agreement  to  carry  and  deliver  in  a  speciiied  time,  the  com- 
pany is  not  chargeable  for  such  delays  as  are  not  attributable  to 
its  fault.'  And  though  there  be,  as  in  New  York,  a  statute  re- 
quiring the  regular  running  of  trains,  and  affording  sufficient 
transportation  to  persons  and  property  offered  for  carriage  within 
a  reasonable  time,  yet  the  company  are  not  bound  to  be  always 
ready  to  dispatch  or  transport  all  that  is  offered,  immediately 
on  an-ival  at  its  station;  they  are  entitled  to  a  reasonable  time 
to  meet  sudden  and  unexpected  accumulations  of  freight,  be- 
yond its  capacity  to  carry  with  safety,  and  are  not  liable  for 
delay  caused  by  such  unusual  demands." 

I  In  case  of  entire  failure  to  deliver  on  the  part  of  thfe  carrier, 
when  such  feilnre  is  not  occasioned  by  the  act  of  God  or  the  pub- 
lie  enemy,  or  inherent  defect  in  the  article  to  be  carried,  or  in- 
sufficient packing  or  preparing  for  shipment,  or  other  cause  trace- 
able to  the  fault  of  the  consignor,  the  rule  of  damages  is  the 
value  of  the  property,  or  market  price,  at  the  placp  and  time  of 
delivery  contemplated  by  the  contract;  and  if  no  specific  time 
be  agreed  upon,  then  a  reasonable  time  is  the  rule.' 

For  injuries  to  the  property  during  its  transit,  or  while  in 
the  custody  of  the  carrier  for  the  purpose  of  being  carried,  the 
damages  are  to  be  adjusted  and  measured  by  the  difference  be- 
tween the  value  of  the  property  when  thus  injured,  and  the 
market  price  of  the  article,  in  sound  condition,  at  the  time  and 
place  contemplated  for  delivery.  If  no  time  be  stipulated,  then 
a  reasonable  time  for  transportation,  under  all  the  circumstances, 

>Wibert  and  another  v.  The  New  office,  is  competent:  Newell ».  Smith, 

■  York  &  Erie  R.  :^  Co.,  12  N.  Y.  245.  49  Vt.  255,  17  Am.  Ry.  Rep.  100. 

'  Wibert  and  another  v.  The  New  »  Bracket  ».  McNair,  14  John.  170; 

York  &  Erie  R.R.  Co.,  12  N.  Y.  (2  Sands  e.   Lilienthal,  46   N.  Y.  541; 

Keman),   245.     The   usual  time  of  "Ward  v.  The  New  York  Cent.  R.  R. 

-transit  being  a  fact  peculiarly  within  Co.,  47  N.  Y.  29;  S.  C.  7  Am.  R.  405, 

the  knowledge  of  the  carrier,  slight  407;    Illinois  Cent.  R.  R.  Co.  «.  Mc- 

evidence  thereof  on  the  part  of  ship-  Clellan,  54  111.  58;  S.  C.  5  Am.  R.  83; 

pers  is  sufficient;  therefore,  the   tes-  Tucker  v.  Pacific  R.  R.  Co.,  60  Mo. 

timony  of  a  witness  which  is  derived  385;  Faulkner  v.  South  Pacific  R.  R. 

by  hearsay  from  a  clerk  in  a  freight  Co.,  51  Mo.  311. 
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is  to  be  allowed  in  ascertainiug  the  dg,y  on  which  to  refer  to 
the  market  price.' 

13.  Injury  to  goods  during  transit — rule  of  damages. — In  an 
action  against  a  railrbad  company  simpl^  for  injury  to  property 
confided  to  it,  to  be  by  it  carried  as  common  carrier,  the  measure 
of  damages  is,  as  a  general  rule,  the  difference  between  the  fair 
market  value  of  the  property  in  the  condition  in  which  it  is  de- 
livered to  the  consignee,  and  what  its  fair  market  value  would 
have  been  if  then  and  there  delivered  in  an  uninjured  condition.'' 
But  to  this  rule  there  are  exceptions,  one  of  which  is,  that  if  the 
merchandise  is  totally  unsalable,  so  as  to  have  no  market  value 
when  delivered,  because  of  such  injury,  and  yet  by  means  of 
slight  care  or.  expense  it  may  be  again  made  marketable,  then 
its  market  value  when  so  restored  to  a  marketable  condition,  less 
the  labor,  care  and  expense  of  restoring  it,  is  to  be  taken  and  con- 
trasted with  what  the  marketable  value  would  have  been  if  deliv- 
ered in  an  uninjured  condition,  and  the  difference  is  the  measure, 
of  damages  in  such  cases.' 

14.  Loss  of  goods — Failure  to  carry — Rule  of  damages. — In 
case  of  loss  or  destruction  of  the  goods  received  to  be  carried,  if 
the  loss  be  not  occasioned  by  the  act  of  God  or  the  public  en- 
emy, the  rule  of  damages^  is  the  value  of  the  goods  at  the  place 
to  which  they  were  to  be  carried,  at  the  price  they  were  there 
worth,  at  the  time  when,  by  reasonable  diligence,  they  should 
have  arrived  there,  less  the  cost  of  carriage,  if  transportation  be 
not  prepaid.* 

Where  the  measure  or  manner  of  recovery  is  defined  by  the 
bill  of  lading,  no  parol  explanation,  or  evidence  of  the  course 
of  dealing  between  the  parties,  is  admissible  to  affect  its  terms." 

'  Ward  ®.  The  New  York  Cent.  K.  Rep.  421.    A  contract  made  in  Phila- 

E.  Co.,  47  N.  T.  29;  S.  C.  7   Am.  E.  delphia,  to  carry  across  the  Delaware 

405,  407;  Bracket  v.  McNair,  14  John,  river  and  through  New  Jersey,  is  not 

170.  a  contract  to  be  performed  in  part  in 

"Winne  v.  III.  Cent.  R.  R.  Co.,  31  two  states,  as  the  inhabitants  of  both 

Iowa,  583.  Pennsylvania  and   New  Jersey  have 

*  Winne  v.  lU.  Cent.  R.  R.  Co.,  31  equal  rights  of  navigation  and  pas- 
Iowa,  583.  sage  over  that  river:    Brown  v.  C.  & 

*  Perkins  v.  The  Portland,  Saco  &  A.  R.  R.  Co.,  supra. 

Portsmouth  R.  R.  Co.,  47  Maine,  573;  ^ McCoy  v.  Erie  &  Western  Transp. 

Brown  v.  Camden  &  Atlantic  R.   R.      Co.,  42  Md.  498, 14  Am.  Ry.  Rep.  317. 
Co.,  88  Penn.  St.  316,  15    Am.  Ry. 
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15.  Delivery  of  goods  to  wrong  person — Liability  for. — Com- 
mon carriers  of  every  kind  are  equally  responsible  for  goods 
carried  and  delivered  to  the  wrong  person.  It  is  their  duty  to 
know  to  whom  goods  are  delivered ;  and  from  the  obligations 
arising  out  of  this  duty,  no  custom  or  habit  of  delivery  to  the  con- 
trary will  excuse  them.  It  is  as  much  a  duty  to  deliver  rightly 
as  to  carry  rightly;  and  for  a  wrong  in  either  case  they  are  re- 
sponsible. Thus,  the  delivery  of  goods  to  the  mere  employe 
of  a  truckman,  upon  the  mere  statement  that  the  consignee  has 
sent  for  them,  will  not  relieve  the  company  if  the  statement  be 
untrue.  And  where  goods  are  consigned  to  a  fictitious  person, 
though  fraudulent  impositions  be  practiced  upon  the  consignor 
by  one  who  afterward,  assuming  such  fictitious  name,  obtains  the 
goods  of  the  company  after  carriage  thereof,  upon  the  supposi- 
tion that  he  is  the  real  owner  or  consignee,  the  company  in  such 
case  are  responsible  for  their  value.  It  is  their  duty  to  ascer- 
tain the  identity  and  real  character  of  the  person  applying  for 
the  goods  as  consignee,  if  not  already  known  to  the  company.' 
If  the  real  consignee  does  not  apply  for  the  goods  when  they 
have  arrived  at  their  place  of  destination,  or  if  there  be  no  real 
consignee,  the  consignee  being,  as  in  this  case,  a  fictitious  per- 
son, then  it  is  the  duty  of  the  company  to  hold  the  goods  sub- 
ject to  the  order  of  the  consignor,  if  known,  and  to  notify  him 
of  the  condition  which  afi^airs  have  assumed.  True,  the  duty  of 
ascertaining  the  fictitious  character  of  the  consignee  may  not 
be  imposed  upon  the  company;  but  it  is  their  duty  to  know,  with 
such  reasonable  certainty  as  will  discharge  them  by  delivering 
to  him,  that  the  person  applying  and  claiming  to  be  consignee 
is  such — that  is,  that  the  person  applying  is  of  the  identical 
name,  and  sufiiciently  known  as  such,  with  the  name  of  tlie 
consignee  on  the  goods  and  in  tlie  way-bill.  To  our  mind,  to  de- 
liver without  such  knowledge  is  as  reckless  as  would  be  the  pay- 
ment of  a  bill  or  draft  by  a  banker,  without  identification  of 
the  person  presenting  the  same  for  payment.  The  one  pays, 
and  the  other  delivers,  equally  at  his  own  risk.  In  short,  it  is 
the  duty  and  the  right  of  the  carrier  to  know  to  whom  goods 
are  delivered." 

'  Winslow  ».  Vermont  &  Mass.  R.      American  Packet  Co.,  42  N.  Y.  212; 
R.  Co.,  42  Vt.  700;  S.  C.  1  Am.  R.      S.  C.  1  Am.  R.  512. 
365;     Guillaume    v.    Hamburg    &         =Guillaume  and  others  v.  Hamburg 
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So,  where  goods  are  fraudulently  ordered  per  mail,  in  the  name 
of  a  fictitious  person,  and  on  their  arrival  are  called  for  and  re- 
ceived by  the  person  perpetrating  the  fraud,  he  representing 
himself  as  the  consignee,  the  company,  by  delivery  to  such 
person,  are  responsible  to  the  vendor  or  shipper  for  the  value  of 
the  goods.  Tlie  carrier  should  require  identification  of  the  pre- 
tended owner  or  consignee,  if  responsibility  would  be  avoided.' 
It  is  not  always  enough  that  a  duplicate  of  the  bill  of  lading 
be  presented;  there  should  be  identification  of  its  holder. 

The  delivery  of  goods  by  a  common  carrier  to  the  wrong  per- 
son, is  a  conversion  of  the  goods,  and  therefore  the  carrier  is 
liable.^ 

The  delivery  of  the  goods  to  the  wrong  person  is  not  a  "loss  " 
of  the  goods,  within  the  meaning  of  a  provision  in  the  bill  of 
lading,  limiting  the  liability  of  the  railroad  company,  in  case  of 
loss,  to  the  value  of  the  goods  at  the  time  and  place  of  shipment. 
In  such  case,  therefore,  the  railroad  company  may  not  avail 
themselves  of  this  provision.'  After  delivering  goods  to  the 
wrong  person,  and  receiving  payment  of  the'  freight  thereon,  the 
company  can  not  maintain  replevin  for  them;  by  the  delivery 
and  payment  the  lien  of  the  company  is  lost.* 

16.  Blank  receipt — HBect  of,  for  goods  to  carry. — It  is  holden 
in  Vermont,  that'  a  receipt  of  a  railroad  company  for  goods 
marked  for  a  point  beyond  the  terminus  of  its  line,  the  receipt 
containing  the  words  "  which  the  company  promises  to  forward 
by  its  railroad,  and  deliver  to  ,  or  order,  at  its 

depot  in  ,  he  or  they  first  paying  freight  for  the 

same,"  binds  the  company  to  carry  all  the.  way  through  to  the 
place  of  destination  marked  upon  the  goods,  and  that  such  com- 
pany are  liable  if  loss  occurs,  irrespective  of  the  line  of  road  or 
place  whereon  or  where  the  loss  is  incurred;  that  while  not 
undertaking  to  decide  the  question  whether  the  mere  receiving 

> 
&  Am.  Packet  Co.,  42  N.  T.  212;  S.  C.      Lowell  R.  R.  Co.,  7  AUen,  341. 
1  Am.  R.  512.  "Baltimore  &  Ohio  R.  R.  Co.  v.  Mc- 

'  Prices).  The  Oswego  &  Syracuse  R.      Whinney,   36  Ind.   436,  5  Am.  Ry. 
W.  Co.,   50  N.  Y.  (5  Siokels),   213;      Rep.   312.    In   such    an    action,  the 
Winslow  V.  The  Vermont  &  Mass.  R.      plaintiff  is  entitled  to  open  and  close 
R.  Co.,  42  Vt.  700;  Duff  «>.   Budd,  3      the  case:    Ibid. 
Brod.  &  Bing.  177;  S.  C.  7  Eng.  Com.  *Lake  Shore  &  Mich.  Southern  Ry. 

Law,  671.  Co.  v.  Ellsey,  85  Penn.  St.  283, 18  Am. 

''Claflin  and  another  v.   Boston  &      Ry.  Rep.  413. 
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and  receipting  for  goods  to  carry,  which  are  marked  for  a  point 
beyond  the  line  of  a  company,  will  bind  it  to  carry  to  such  point, 
the  court  were  of  opinion  that  such  receipting  in  blank,  as  to  the 
point  of  destination,  with  the  words  of  promise  contained  in  the 
receipt,  amounted  to  an  undertaking  to  carry  all  the  way  through.' 
17.  Not  liable  for  money  on  the  person  of  a  passenger. — For 
money  carried  on  the  person  of  a  passenger,  not  servient  to  the 
necessities  of  his  journey,  as  reasonably  required  for  the  expenses 
thereof,  but  carried  merely  for  the  purpose  of  transportation,  a 
railroad  company  is  not  liable  if  lost,  although  the  loss  occur 
through  the  negligence  of  the  company.  While  the  principle  is 
recognized  that,  in  consideration  of  the  money  paid  for  the  pas- 
senger's fare,  the  company  is  bound  to  the  utmost  degree  of  dili- 
gence and  care  in  transporting  its  passengers,  and  that  such 
contract  as  to  his  person  necessarily  includes  the  wearing  apparel 
thereon,  and  such  reasonable  sum  of  money  as  may  be  in  good 
faith  carried  upon  his  person  for  the  expenses  of  his  journey,  with 
such  articles,  to  a  reasonable  extent,  as  are  ordinarily  carried  or 
worn  upon  the  person  for  use,  convenience,  or  ornament,  as  also 
for  his  baggage,  delivered  as  such  to  the  company  to  be  carried, 
and  properly  checked,  yet  neither  this  extraordinary  care,  nor  any 
other  degree  of  care  or  charge,  extends  to  money  carried  about 
the  person  or  luggage  of  passengers  for  mere  business  purposes, 
or  for  the  purpose  of  transporting  it  from  one  place  to  another. 
There  can  be  no  doubt  about  the  right  of  a  passenger  to  so  carry 
about  his  person,  for  the  mere  purpose  of  transportation,  large 
or  small  parcels  of  money,  without  informing  the  carrier  thereof, 
or  paying  anything  for  such  privilege  or  transportation;  but  this 
right  does  not  arise  from  a  consideration  received  by  the  com- 
pany, and  if  so  carried  by  the  passenger,  he  does  so  at  his  own 
risk,  so  far  as  the  acts  of  third  persons  are  concerned,  or  even 
mere  negligence  of  the  company  or  its  servants.  For  this  secret 
mode  of  transportation  would  be  a  fraud  on  the  carrier,  were  the 
carrier  to  be  held  responsible  therefor.  It  would  impose  liability 
without  a  consideration;  and  not  only  so,  but  for  that  for  which 
its  better  care  be  not  allowed  to  be  exercised,  as  not  being  in  any 
manner  placed  in  the  custody  of  the  company.^    The  case  here 

'Cutis  V.  Brainerd,  42  Vt.  566;   S.      v.  The  Marietta  &  Cin.  R.  R.  Co.,  20 
C.  1  Am.  R.  353.  Ohio  St.  R.  259;  S.  C.  5  Am.  R.  655. 

Tirat  National  Bank  of  Greenfield 
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cited  from  20  Ohio  State  was  one  where  an  agent  of  the  plaintiff 
was  sent  to  carry  a  package  of  money,  on  his  person,  in  legal  ten- 
der bills,  from  Greenfield  to  Cincinnati,  upon  the  railroad  of  the 
defendant,  as  an  ordinary  passenger  thereon.  In'  the  course  of 
the  passage  an  accident  happened  to  the  train,  hy  which  the 
agent,  together  with  the  money  and  clothing  npon  his  person, 
were  bnrned  and  destroyed;  and  although  the  accident  was  the 
result  of  negligence  of  the  railroad  company,  it  was  holden  that 
liability  therefor  extended  only  to  loss  resulting  to  that  which 
the  company  were  engaged  to  carry,  and  not  to  money  thus 
carried,  to  more  than  a  reasonable  amount  for  expenses,  upon  the 
person  of  the  passenger.  The  court  say,  the  notes  "  remained  in 
the  exclusive  custody  and  control  of  "  the  passenger.  "  And  as 
they  were  clearly  not  included  in  the  contract  for  the  transporta- 
tion of  the  passenger  and  his  baggage,  and  were  not  subjected  to 
the  custody  of  the  carrier,  it  is  difficult  to  see  how  he  can  be 
held  liable  for  a  want  &f  care  over  them." 

18.  Mandamus  lies  to  compel  receipt  and  carriage  of  goods. 
— A  mandamus  will  be  awarded  to  enforce  the  carrying  and 
delivery  of  freights  at  elevators,  or  places  on  switches  or  branches 
of  a  company's  road,  owned  ind  used  in  common  with  another 
road,  or  other  roads,  on  which  such  company  is  accustomed  to 
deliver  freights  at  other  depots,  elevators,  or  places  of  reception.' 
Eailroad  companies,  being  common  carri-.s,  are  bound  to 
carry  and  deliver  for  all  persons  alike,  at  such  places  on  their 
line,  or  on  switches  ordinarily  used  by  them,  as  the  shippers 
themselves  may  designate,  and  are  not  allowed,  in  such  transac- 
tions, to  discriminate  in  favor  of  certain  elevators  or  places  for 
the  reception  of  freight;  and,  moreover,  the  fact  that  a  company 
has  contracted  with  certain  ones  to  deliver  exclusively  to  them, 
will  not  alter  the  case,  or  justify  a  refusal  to  deliver  at  others, 
as  to  consignors  who  are  not  party  to  such  agreement.'' 

But  a  writ  of  mandamus  will  not  be  awarded  against  a  rail- 
road corporation,  to  compel  the  delivery  of  freight  at  a  point  not 
upon  the  line  of  its  own  road,  although  on  the  line  of  a  connect- 

'  Chi.  &  N.  Western  Ry.  Co.  v.  The  People,  ex  rel.  Hempstead,  ».  The 

People,  ex  rel.  of  Hempstead,  56  111.  Chi.  &  Alton  R.  R.  Co.,  55  III.  95; 

365.  Chi.  &  N.  Western  Ry.  Co.  v.  The 

2  Vincent  and  others  v.  The  Chi.  &  People,  ex  rel.  of  Hempstead,  56  111. 

Alton    R.  R.   Co.,  49  III.  33;  The  365. 
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ing  road.^  The  party  applying  for  such  writ  must  not  only  show 
a  clear  right  to  have  the  tiling  done,  which  is  sought  to  be  en- 
forced, but  also  in  the  manner,  and  by  the  party  or  body,  sought 
to  be  coerced.  *  The  party  of  which  the  duty  act  is  required  must 
also  have  a  right  to  perform  it.^  To  enforce  the  delivery  on  the 
line  of  a  connecting  road  at  a  place  different  than  from  the  point 
of  connection,  would  infringe  the  righits  of  the  company  owning 
the  connecting  road,  and  would  involve  a  trespass  upon  their 
chartered  limits,  unless  entered  upon  by  their  consent.  In  the 
case  cited  from  55  Illinois,  the  Supreme  Court  of  that  state  say: 
"  To  compel  a  railroad  company  to  receive  and  deliver  freight  at 
points  off  and  beyond  their  own  line,  would  be  not  only  oppress- 
ive and  involve  their  business  in  inextricable  confusion,  bnt 
would  impose  burdens  and  responsibilities  upon  them  which 
they  never  contracted  to  assume."  That  the  track  or  tracks 
required  to  be  used,  to  comply  with  the  writ,  if  granted,  belong 
to  another  and  different  company;  and  that  should  the  writ  be 
awarded,  the  court  very  pertinently  ask,  "  how  could  respond- 
ents obey  it?  Could  they,  without  the  permission  of"  the  other 
company,  "  run  their  cars  over  their  tracks? "  "  Could  the  writ 
command  them  to  purchase  the  right "  so  to  do?  It  is  clear  that 
the  writ  of  mandamus  can  not  be  made  to  perform  suck  an 
office.' 

But  it  does  not  follow  absolutely,  from  such  duty,  that  a  rail- 
road company  having  a  wharf  at  its  terminus,  is  bound  in  like 
manner  to  extend  the  privileges,  benefits  or  use  thereof,  to  all 
of  its  customers  or  persons  transporting  property  over  its  road 
alike.  In  this  respect  it  may  consult  its  own  interest  and  con- 
venience; more  especially  if  such  wharf  accommodation  be  not 
sufficiently  extensive  to  meet  the  necessities  of  all  those  doing  a 
shipping  business  over  the  road  of  the  company.  As  in  such 
case  some  one  or  more  must  necessarily  be  excluded,  it  remains 
for  the  company  itself  to  elect  as  to  who  shall  be  admitted  to  its 
privileges,  and  who  not.' 

'  The  People,  ex  rel.  Hempstead,  v.  case,  8  Am.  R.  631. 

The  Chi.  &  Alton  R.  R.  Co.,  55  lU.  95;  «  The  People,  ex  rel.  Hempstead,  v. 

S.  C.  8  Am.  R.  631.  The  Chi.  &  Alton  R.  R.  Co.,  55  111. 

2  The  People  ex  rel  v.  Hatch,  and  95,  109;  S.  C.  8  Am.  R.  631. 

the  Same  v.  Dubois,  33  111.  9;  The  *Andenried  v.  Phil.  &  Reading  B. 

People,  ea;  rel.  Hempstead,  v.  Chi.  &  R.  Co.,  68  Penn.  St.  370;  S.  C.  8  Am. 

Alton  R.  R.  Co.,   55  111.  95;   Same  R.  195. 
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19.  When  carrier's  liability  begins. — A  contract  with  a  com- 
mon carrier  for  the  carrjage  of  goods,  is  a  contract  of  bailment,, 
and  it  is  necessary,  in  order  to  charge  the  carrier  .with  their  loss, 
that  the  property  to  be  carried  be  actually  delivered  in  proper 
condition  to  such  carrier,  and  accepted  by  him  for  carriage. 
The  articles  are  to  be  put  up  and  marked  by  the  shipper  for 
carriage  with  suitable  care,  according  to  their  character  or  liabil- 
ity to  injury,  and  their  destination  or  place  of  delivery  by  the 
carrier,  and  the  name  of  the  consignee,  plainly  shown.' 

The  liability  of  a  railroad  company,  as  common  carrier,  for 
goods  delivered  to  it,  does  not  begin  until  the  arrangements  for 
transportation,  as  between  the  owner  or  consignor  and  the  com- 
pany, are  so  complete  that  the  duty  of  immediate  transportation 
deyolves  upon  the  company.  So  long  as  any  tiling  further  is  to 
be  done,  or  orders  given  by  the  owner,  to  enable  the  company  to 
perform  its  duty  as  carrier  with  certainty  as  to  what  it  is,  or 
any  thing  else  is  required  of  the  owner,  the  relation  of  carrier 
is  not  created  by  leaving  the  goods  with  the  company.  They 
are,  during  such  time,  bailees  of  a  different  ciharacter  than  as 
carriers.^ 

To  charge  a  railroad  corporation,  as  warehousemen,  with  the 
loss  of  goods  deposited  in  its  depot,  it  is  not  sufficient  to  show 
that  the  goods  are  stolen  or  are  lost;  there  must  be  some  evi- 
dence of  negligence  or  want  of  ordinary  care  on  the  part  of  the 
company,  or  of  some  wrong  or  dereliction  of  duty  on  its  part. 
Under  such   circumstances,  the  company  is  liable  only   as   a 

'  Merriam  v.  The  Hartford  &  New  received  by  the  railroad  company  with 

Haven  R.  R.  Co.,  20  Conn.  354;  S.  C.  knowledge  of  these  facts,  the  posses- 

2  Am.  R.  W.  Cases,  135;  Grosvenor  sion  of  the  goods  is  prima  facie  a 

V.  New  York  Ceflt.  R.  R.  Co.,  39  N.  possession    as    carriers:      Rogers    v. 

Y.  (12  Tiffany),  84.     But  the  delivery  Wheeler,  52  N.  Y.  262,   4  Am.  Ry. 

to  the   agent  of  the  company  at  a  Rep.  411. 

place  away  from  the  line  of  the  rail-  '  Barron    v.   Eldredge,    100    Mass. 

road,  and  distant  from  the  usual  place  455;  Rogers  v.  Wheeler,  52  N.  Y.  262, 

of  receiving  goods  for  transportation,  4  Am.  Ry.  Rep.  411.    And  see  Watts 

will  not  bind  the  company,  unless  by  v.  Boston  &.  Lowell  R.  R.  Co.,  106 

their  consent  and  special  agreement  Mass.  466,  8  Am.  Ry.  Rep.  50;  O'Neill 

thereto:  Mo.  Coal  &  Oil  Co.  v.  Hannibal  v.  N.  Y.  Central  &  Hudson  River  R. 

&  St.  Jos.  R.  R.  Co.,  35  Mo.  84.    And  R.  Co.,  60  N.Y.  138, 10  Am.  Ry.  Rep. 

where  goods  are  shipped  by  water,  via  121;  Sumner  v.  Charlotte,  Columbia  & 

the  railroad  company  from  some  in-  Augusta  R.  R.  Co.,  78  N.  Car.  289, 

termediate  point,  and  the  goods  are  16  Am.  Ry.  Rep.  201. 
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depositary,  and  can  not  be  held  liable,  except  for  negligence,  as 
to  the  want  of  ordinary  care  of  the  goods;  and  the  onus  as  to 
negligence  is  on  the  plaintiff.' 

T]ie  general  rule  is,  that  to  charge  the  carrier,  the  property 
must  be  delivered  to  him  or  it,  or  to  his  or  its  servants  author- 
ized to  receive  it;  and  therefore,  if  it  be  merely  deposited  in  some 
place  to  which  the  carrier  resorts,  or  be  deposited  in  his  cart  or 
vehicle  for  carriage,  without  the  knowledge  and  acceptance  of 
the  carrier,  or  his  or  its  servants  or  agents  authorized  to  receive 
it,  there  is  no  bailment  or  d^ivery  of  the  property,  and  conse- 
quently no  responsibility  attaches  to  the  carrier  therefor.''  But 
there  are  exceptions  to  this  rule,  so  far  as  the  same  may  be 
affected  by  conventional  arrangements  existing  between  the  par- 
ties as  to  the  mode  of  delivery;  and  the  rule  prevails  only 
where  there  is  no  such  arrangement.  It  is  competent  for  the 
parties  to  make  such  agreement  in  that  respect  as  is  to  them  ac- 
ceptable, and  when  made,  the  agreement,  and  not  the  general 
law,  will  govern  their  rights  and  liabilities.  Therefore  if  it  be 
agreed  that  property  to  be  carried  shall  be  deposited  for  trans- 
portation at  a  particular  place,  and  without  any  express  notice 
thereof  to  the  carrier,  then  such  deposit  will  be  a  sufficient 
delivery  to  charge  the  carrier;  for  in  such  cases,  the  depositing 
of  the  property  at  the  place  agreed  on  for  carriage,  without 
requiring  express  notice,  will  amount  to  notice  by  implication 
of  law.' 

And  so  a  settled  usage  or  habit  of  a  carrier  to  receive  prop- 
erty at  a  particular  dock  or  place  for  carriage,  and  without  any 
special  notice  of  such  deposit,  is  sufficient  to  show  a  public  offer 
by  the  carrier  to  receive  property  in  that  manner  for  carriage; 
and  a  delivery  of  property  there,  accordingly,  and  to  be  carried 
in  pursuance  of  such  offer,  will  be  sufficient  to  charge  the  car- 
rier, under  an  implied  agreement  between  the  parties  that  the 
property,  if  thus  deposited,  shall  be  delivered  to  the  carrier  for 

1  Thomas  v.  Boston  &  Providence  R.  E.  R.  Co.,  20  Conn.  354,  360;  S.  C.  2 

R .  Co.,  10  Met.  472;  Lamb  v.  Western  Am.  R.  W.  Cas.  135;  Grosvenoi;  v.  The 

R.  R.  Co.,  7  Allen,  98.     Where  there  New  York  Cent.  R.  R.  Co.,  39  N.  Y. 

is  an  entire  failure  of  evidence,  the  (12  Tiffany),  34.   " 

court  will  so  rule,  and  direct  a  verdict  'Merriam  v.  Hartford  &  N.  Haven 

for  defendant:   lb.  R.  R.  Co.,  20  Conn.  354,  860,  361;  S. 

'  Merriam  v.  Hartford  &  N.  Haven  C.  2  Am.  R.  W.  Cas.  135. 
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carriage,  and  without  any  further  notice  thereof.'  Thus,  a 
delivery  of  freights  to  a  railroad  company  for  shipment,  made 
by  placing  the  same  in  a  car  of  the  company,  left  by  the  com- 
pany for  that  purpose  on  the  side  track  of  the  railroad  at  the 
shipper's  place  of  business,  and  notice  thereof  to  the  company, 
is  a  sufficient  act  of  delivery  to  bind  the  company,  as  carriers, 
for  the  safety  of  the  goods  from  the  time  of  such  notice;  and 
a  loss  by  fire  thereafter  is  the  loss  of  the  company,  although 
the  bill  of  lading  or  receipt  for  the  property  had  not  yet  been 
delivered  to  the  shipper.''  From  the  time  of  placing  the  prop- 
erty aboard  the  car,  the  company,  as  sole  owners  of  the  side 
track,  could  alone  control  it,  and  their  possession  was  therefore 
held  to  be  complete  and  exclusive.'  In  such  case,  the  liability 
of  the  company  can  not  be  limited  by  proof  showing  the  usage 
to  be  to  embrace,  in  all  bills  of  lading  for  that  particular  kind 
of  freight,  a  clause  exempting  it  from  losses  by  fire.  Such  proof 
will  not  avail,  as  nothing  short  of  a  special  agreement  can  have 
that  eifect.* 

But  merely  leaving  oflp  property,  desired  by  the  owner  to  be 
transported  on  the  cars  (as  grain,  for  instance),  at  the  depot,  or  in 
and  about  the  warehouse  of  a  railroad  company,  does  not  amount 
to  a  delivery  thereof  for  carriage  by  the  owner,  nor  to  such  a 
receipt  thereof  for  carriage  as  will  charge  the  company  with  loss 
thereof,  without  their  fault,  or  with  its  natural  decay,  or  with 
damages  for  not  carrying  the  same;  no  bill  of  lading  or  receipt 
being  given  for  the  same,  and  there  being  no  act,  promise  or 
usage  of  the  company  or  its  agents,  by  which  the  acceptance  and 
receipt  thereof  by  the  company  for  transportation  can  be  in- 
ferred.'  And  if,  in  fact,  there  be  an  acceptance  and  receipt 
thereof  for  carriage,  yet  if  the  railroad  of  the  company  be  in 
military  occupancy  and  control,  in  time  of  war,  so  as  by  superior 
force  of  such  occupancy  and  control  of  the  military  the  railroad 
company  have  not  the  ordinary  free  means  of  shipment  thereon, 
then  there  is  no  liability  on  such  company  for  mere  failure  to 

•  Merriam  v.  Hartford  &  N.  Haven  *  111.  Cent.  R.  R.  Co.  v.  Smyser  & 

R.  R.  Co.,  20  Conn.  354,  355.  Co.,  88  111.  354;  Western  Trans.  Co.  v. 

2  111.  Cent.  R.  R.  Co.  v.  Smyser,  38  Newhall,  24  lU.  466. 

111.  354.  =111.  Cent.  R.  R.  Co.  v.  Homberger, 

'  111.  Cent.  R.  R.  Co.  v.  Smyser,  38  77  111.  457. 
111.  354. 

81 
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carry,  although  in  the  mean  time,  and  without  there  being  any 
fault  on  its  part  as  the  proximate  cause  thereof,  the  property 
decay  or  deteriorate.' 

A  delivery  of  goods  to  a  railroad  company,  to  remain  with 
■  them  in  view  of  future  carriage,  after  something  else  is  to  be  as- 
certained, arranged  or  done,  and  not  for  immediate  transporta- 
tion, charges  such  company  only  as  warehousemen  for  the  time 
being,  and  not  as  common  carriers.  As,  for  instance,  if  goods 
be  delivered  to  tlie  company  by  one  person,  which  belong  to  an- 
other, with  orders  to  retain  them  until  directions  as  to  their  ship- 
ment be  received  from  the  designated  owner,  then  until  the 
full  order  and  arrangement  for  their  transportation  is  made,  the 
liability  of  the  company  is  only  as  that  of  a  warehouseman." 

And  so  the  ruling  is  in  Massachusetts,  that  although  it  is  a  gen- 
eral rule  of  the  law  that  the  responsibility  of  a  railroad  company 
as  a  common  carrier  for  goods  delivered  to  it  to  be  carried  begins 
as  soon  as  the  goods  are  delivered  to  it  to  be  carried,  at  the  proper 
place  and  in  the  proper  condition  for  transportation,"  yet  if  the 
goods,  when  so  delivered,  are  not  ready  for  immediate  transpor- 
tation, so  that  something  else  remains  to  be  done,  or  further 
directions  as  to  tlieir  carriage  are  to  be  given  by  the  owner  or 
consignor,  then  the  goods  remain  with  the  carrier  in  the  mean 
time  as  a  mere  warehouseman,  and  in  case  of  their  loss,  his  liabil- 
ity is  to  be  tested  by  the  rules  of  law  as  to  warehousemen,  and 
not  as  to  the  rules  of  liability  in  regard  to  common  carriers.* 

20.  'When  carrier's  liability  ceases. — There  is  a  diversity  of 
rulings  in  law  as  to  the  termination  of  the  carrier's  liability- 
One  class  of  cases  hold,  that  on  the  safe  arrival  of  the  goods  at 
their  place  of  destination,  if  it  be  at  an  unseasonable  hour,  or 
there  be  no  one  in  attendance  authorized  to  receive  them,  it  is 
the  duty  of  the  company  to  store  them  in  their  depot  or  ware- 
house,  or  in  some  other  warehouse  which  is  generally  regarded 
as  safe,  to  await  the  convenience  of  the  consignee  to  take  them 

'  III.  Cent.  R.  R.  Co.  v.  Homberger,  Allen,  520;  White  v.  Goodrich  Transp. 

77  111.  457.  Co.,  46  Wis.  493,  21  Am.  Ry.  Rep. 

^  St.  Louis,  Alton  &  Terre  Haute  R.  398. 

R.  Co.  V.  Montgomeiy,  39  111.  335;  « Judson  t>.  Western  R.  R.  Co.,  4 

Rogers  «.  Wheeler,  52  N.  T.  262,  4  Allen,  520;  O'Neill  v.  New  York  Cen- 

Am.  Ry.  Rep.  411.  tral  &  Hudson  River  R.  R.  Co.,  60  N. 

"Judson  «.  Western  R.  R.  Co.,  4  Y.  138,  10  Am.  Ry.  Rep.  121. 
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away;  and  when  so  stored,  in  good  faith,  the  liability  of  the  rail- 
road company  as  carriers,  in  respect  to  them,  ends;  and  that 
thereby  the  liability  of  warehouseman  attaches,  in  lieu  thereof,  to - 
those  who  thus  assume  warehouse  custody  of  the  goods;  and  the 
goods  become  subject  to  warehouse  charges,'  if  there  he  no  custom 
or  contract  to  the  contrary.  Another  class  of  cases  hold  that  the 
responsibility  of  the  company  as  carrier  still  continues,  not- 
withstanding the  arrival  and  proper  storage  of  the  goods,  if  the 
consignee  be  not  there  to  receiv,e  them,  until  such  time  as  he  has 
notice  of  their  arrival,  or  until  a  reasonable  time  has  elapsed 
for  him  to  ascertain  that  fact,  and  to  apply  for  the  goods ;^  and 
according  to  the  latter  class  6f  cases,  the  owner,  if  notified 
of  the  arrival,  still  lias  a  reasonable  time  thereafter  to  apply 
for  and  take  them   away,  before  the  carrier's  liability  ceases.' 


'  Francis  v.  The  Dubuque  &  Sioux 
City  B.  R.  Co.,  25  Iowa,  60;  Mote  v. 
Chicago  &  N.  W.  R.  R.  Co.,  27  Iowa, 
22;  story  on  Bailments,  Sec.  448;  New 
Albany  &  Salem  R.  E.  Co.  v.  Camp- 
bell, 12  Tnd.  55;  Bansemer  v.  The  To- 
ledo &  "Wabash  R.  R.  Co.,  25  Ind. 
434;  Cincinnati  &  Chi.  Air  Line  R.  R. 
Co.  V.  McCool,  26  Ind.  140;  Jackson 
V.  Sacramento  Valley  R.  R.  Co.,  23 
Cal.  268;  Neal  n.  The  Wilmington  & 
Weldon  R.  R.  Co.,  8  Jones  (L.),  482; 
Thomas  v.  The  Boston  &  Prov.  R.  R. 
Co.,  10  Met.  472;  S.  C.  1  Am.  R.  W. 
Cas.  403;  Norway  Plains  Co.  v.  Boston 
&  Me.  R.  R.  Co.,  1  Gray,  263;  Stevens 
V.  The  Boston  &  Me.  R.  R.  Co.,  1 
Gray,  277;  Alabama  &  Tenn.  Rivers 
R.  R.  Co.  V.  Kidd,  85  Ala.  209;  Mobile 
&  Girard  Railroad  Co.  v.  Prewitt,  46 
Ala.  63;  S.  C.  7  Am.  R.  586;  Illinois 
Cent.  R.  R.  Co.  ».  Alexander  and  oth- 
ers, 20  111.  23;  Porter  v.  Chicago  & 
Rock  Island  R.  R.  Co.,  20  III.  406; 
Richards  v.  Mich.  S.  &  N.  Ind.  R.  R. 
Co.,  20  111.  404;  Davis  ».  Mich.  S.  & 
N.  Indiana  R.  R.  Co.,  20  111.  412;  Chi. 
&  N.  W.  Ry.  Co.  t).  Bensley  et  al.,  69 
111.  630;  Moses  v.  Boston  &  Maine  R. 
R.  Co.,  32  N.  H.  523;  Brown  v.  Grand 
Trunk  Ry.  Co.,  54  N.  H.  535;  S.  C.  11 
Am.  Ry.  Rep.  195j   McCarty  and  an- 


other V.  The  New  York  &  Erie  R.  R. 
Co.,  80  Penn.  St.  (6  Casiey),  247;  Jef- 
fersonville  R.  R.  Co.  v.  Cleveland,  2 
Bush,  468;  South  Western  R.  R.  Co.  ^. 
Felder,  46  Ga.  43.3,  11  Am.  Ry.  Rep. 
419. 

2  Moses  V.  Boston  &  Maine  R.  R. 
Co.,  32  N.  H.  523;  Blumenlhal  v. 
Brainerd,  38  Vt.  402;  Winslow  v.  Ver- 
mont &  Mass.  R.  B.  Co.,  42  Vt.  700; 
S.  C.  1  Am.  R.  365;  Wood  v.  Crock- 
er, 18  Wis.  345;  Parker  and  another 
V.  Mil.  &  St.  Paul  Ry.  Co.,  30  Wis. 
689;  Lemke  v.  Chicago,  Milwaukee  & 
St.  Paul  Ry.  Co.,  39  Wis.  449,  13  Am. 
Ry.  Rep.  406;  Buckley  v.  The  Great 
Western  Ry.  Co.,  18  Mich.  (5  Jenni- 
son),  121.  It  is  held  that  from  4  to  6 
o'clock  is  not  a  reasonable  time  in 
which  to  remove  the  goods;  and  if 
lost  in  that  time,  the  carrier  is  liable: 
Parker  and  another  v.  Mil.  &  St.  Paul 
B.y.  Co.,  supra.  From  5:30  o'clock  p. 
M.  of  Saturday,  to  noon  of  the  follow- 
ing Tuesday,  held  a  reasonable  time 
in  which  to  remove  goods;  and  the 
absence  of  the  consignee  from  town 
will  not  operate  to  extend  the  liability 
as  carrier:  Lemke  v.  C,  M.  &  St.  P. 
Ry.  Co.,  supra. 

^  Farmers'  &  Mechanics'  Bank  ».  The 
Champlain  Transportation  Co.,  23  Vt. 
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In  still  another  class  of  rulings,  it  is  holden  that  tlie  arrival 
and  unloading  of  the  goods  onto  the  platform  at  the  place  of 
destination,  at  a  way  station,  where  there  is  no  warehouse  of  the 
company,  discharges  the  carrier  of  all  liability  whatever  for  the 
goods.  But  these  decisions  are  comparatively  few  in  number, 
and  are  based  exclusively  upon  local  custom.'  To  our  mind,  if 
to  be  regarded  as  authority  at  all,  it  must  be  under  similar  cir- 
cumstances of  local  custom,  well  substantiated  in  point  of  fact, 
and  well  understood  by  the  parties  to  the  transaction. 

But  clearly,  without  such  custom  well  established,  a  delivery 
is  not  effectual  by  discharging  the  articles  from  the  cars,  and  de- 
posit thereof  on  the  platform.  The  case  of  McMasters  v.  The 
Pennsylvania  Railroad  Company  above  cited,  involved  the 
delivery  of  freight  at  Turtle  Creek  station,  about  twelve  miles 
only  from  Pittsburgh,  the  latter  being  tlie  place  of  shipment. 
The  property  was  purchased  the  previous  day,  and  ordered  to  be 
forwarded  by  railroad  to  that  station  on  the  day  on  which  it 
arrived  there;  and  under  the  circumstances  the  consignee  would 
naturally  expect  its  arrival,  so  that  the  custom  in  such  case 
would  scarcely  work  a  hardship.  Nor  would  a  custom  of  the 
kind  be  likely  to,  as  to  shipments  from  Pittsburgh  to  the  same 
point,  as  the  consignee  would  usually  know,  on  so  short  a  line, 
when  to  expect  his  freight  to  arrive;  but  on  long  lines  of  ship- 
ments, the  uncertainty  of  the  time  of  arrival  would  render  such 
a  custom  almost  impracticable,  that  requires  the  consignee  to 
be  present  to  receive  his  property  on'  its  arrival  at  the  station. 
The  inconvenience  of  this  would  be  so  great  that  it  would  pre- 
vent such  a  practice  ever  maturing  into  a  custom  having  the 
force  of  law. 

The  Supreme  Court  of  Alabama  very  justly  hold,  that  in  con- 
tracts for  carrying  goods,  the  obligation  is  not  all  on  the  part  of 

186.  If  the  owner  be  present,  and  gratuitous  bailee,  are  rightfully  re- 
request  the  storage  of  the  goods  for  a  ferred  to  the  jury,  if  there  is  any  dis- 
short  time,  instead  of  taking  them  pnte  as  to  the  facts  in  reference  there- 
away, and  they  be  so  stored  by  the  to:  Dimmick  and  another  v.  Mil.  & 
company,  then  the  character  of  carrier  St.  Paul  Ry.  Co.,  18  Wis.  471. 
ceases,  and  that  of  warehousemen  'McMasters  d.  The  Penn.  R.  R. 
commences.  In  such  case,  if  the  goods  Co.,  69  Penn.  St.  R.  374;  S.  C.  8  Am. 
be  lost,  the  question  of  negUgence,  and  K.  264;  Farmers'  and  Mechanics' 
the  question  whether  the  railroad  Bank ».  The  Champlain  Transportor 
company  is  a  bailee  for  reward,  or  a  tion  Co.,  23  Vt.  186. 
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the  carrier;  that  it  is  as  much  a  part  of  the  contract  that  the 
owner  or  consignee  shall  be  on  hand  to  receive  them  on  their 
arrival  at  the  place  of  destination,  or  within  a  reasonable  time 
thereafter,  as  that  the  carrier  shall  transport  and  safely  deliver 
the  same;  that  if,  on  arrival,  the  goods  are  not  called  for,  and 
are  then  deposited  in  the  warehouse  of  the  company,  to  await 
the  reasonable  opportunity  of  the  owner  to  apply  for  them,  that 
from  and  after  such  warehousing  the  liability  of  the  carrier,  as 
carrier,  is  at  an  end;  subsequently  the  company  are  liable  only 
as  warehousemen  for  hire.'  Such  keeping  is  a  keeping  for  hire, 
in  contemplation  of  law,  notwithstanding  no  other  or  additional 
cliarge  be  made  therefor  than  the  amount  paid  for  carriage.  In 
the  language  of  the  Supreme  Court  of  Alabama,  "  "When  the 
railroad  company  thus  undertakes  to  receive  and  keep  the  goods 
for  the  owner,  it  is  an  assumption  of  control  that  can  not  be 
treated  as  a  mere  bailment  without  hire.  For  it  can  not  be  in 
justice  said  that  such  a  bailment  is  without  hire,  though  no 
charges  for  storage  are  demanded.  The  accommodation  itself 
is  one  that  has  a  strong  tendency  to  bring  business  to  the  com- 
pany, because  goods  transported  by  them  thus  find  a  safe 
deposit  until  they  can  be  removed  by  the  owner.  Thus,  too, 
the  company  is  paid  for  the  use  of  its  depots  by  the  increase  of  its 
business.  And  when  they  assume  thus  to  act  as  warehousemen 
for  their  customers,  they  must  be  treated  as  warehousemen  for 
hire."     Such,  too,  is  the  weight  of  authorities." 

In  the  case  here  cited  of  the  Alabama  &  Tenn.  Elvers  R.  R. 
Co.  V.  Kidd,  the  court,  recognizing  the  general  rule  upon  that 
subject,  say:  "If  goods,  transported  by  railroad,  are  not  called 
for  by  the  consignee  when  they  arrive  at  their  destination,  and 

'  Alabama  &  Tenn.    Rivers  R.  R.  of  warehousemen  attached;  but  if  the 

Co.  V.  Kidd,  35  Ala.   209;  Mobile  &  consignee  accept  an  insufficient   de- 

Girard  R.  R.  Co.  v.  Prewitt,  46   Ala.  livery,  he  can  not  hold  the  company 

63;  S.  C.  7  Am.  R.  586;  Chi.  &  N.  liable  for  loss  or  injury  occurring  dur- 

W.  Ry.  Co.  V.  Bensley  et  al.,  69  111.  ing  their   removal  thereafter.    Ibid. 

630.    But  see  Jewell  v.  Grand  Trunk  And  no  custom  of  the  company's  ser- 

Ry.,  55  N.  H.  84,  11   Am.   Ry.  Rep.  vants  to  assist  in  such  removal  will 

496,  holding  that  carriers  are  bound  affect  them.    Ibid. 

to   deliver  freight  at  a  suitable  and  ^jioi^iie  &  Girard  R.    R.    Co.    v. 

reasonable  place  for  the  consignee  to  .  Prewitt,  46  Ala.  63,  68;  S.  C.  7  Am.  R. 

receive  it,  even  after  their  liability  as  586,  590. 
common  carriers  has  ceased,  and  that 
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are  then  deposited  in  the  warehouse  of  the  company  without 
additional  charge,  until  tlie  owner  or  consignee  has  a  reasonable 
time  by  the  exercise  of  proper  diligence  to  remove  them,  the 
liability  of  the  company,  as  a  carrier,  is  at  an  end;  and  if,  after 
this,  the  goods  remain  in  their  warehouse,  they  are  responsible 
only  as  keepers  for  hire."  And  that  in  the  latter  case  they 
are  responsible  only  for  losses  caused  by  their  want  of  sucii  care 
as  is  required  of  ordinary  bailees  for  hire.'  Moreover,  that  if 
the  company  keep  no  warehouse  at  the  point  of  destination  of 
the  goods  on  their  road,  the  duty  of  the  company  is  performed 
by  carrying  the  goods  to  such  place  of  destination,  and  there 
storing  them  in  an  ordinarily  safe  warehouse,  to  be  kept  for  the 
consignee  or  owner,  after  first  retaining  them  a  reasonable  tim^ 
for  the  owner  or  consignee,  by  the  use  of  diligence,  to  receive 
and  take  them  away."  The  obligation  of  diligence  as  to  looking 
after  and  receiving  of  the  goods  on  their  arrival,  is  as  much  the 
daty  of  the  owner  or  consignee  as  it  is  a  duty  devolving  on  the 
carrier  to  carry  the  s^me  with  suitable  diligence.' 

And  if,  after  the  goods  arrive  at  their  proper  destination,  and 
are  warehoused  by  the  company,  they  are  destroyed  by  fire  with- 
out the  fault  of  the  company,  then  the  company  are  not  liable 
for  the  loss.*  Such,  too,  is  the  law,  whether  the  goods  be  stored 
in  the  ordinary  course  of  proceedings,  by  reason  of  not  being 
called  for,  or  by  agreement,  and  for  the  mutual  convenience  of 
the  consignee  and  the  company.* 

1 35  Ala.  217.    See  also,    Norway  child  et  at  v.  Mich.  Cent.  R.  R.  Co., 

PlainsCo.t/.B.&M.  R.R.  Co.,  IGray,  69  111.  164;  Lemke  v.  Chicago,  Mil- 

263;  Thomas  r.  Boston  &  P.  R.  R.  Co.,  wankee  &  St.  Paul  Ry.  Co.,  39  Wis. 

10  Met.  472;  Moses  v.  Boston  &  M.  R.  449,  13  Am.  Ry.  Rep.  406. 
R.  Co.,  32  N.H.  523,  cited  by  the  court         *  I'enner  j).  The  Buffalo  &  State  Line 

in  Alabama  &  Tenn.  Rivers  R.  R.  Co.  R.  R.  Co.,  44  N.  T.  505;   S.  C.  4  Am. 

"•  ^idd.  R.  709.    And  so  when  a  quantity  of 

''Ala.  &  Tehn.  Rivera  R.  R.  Co.  v.  hay  was  left  on  the  cars  for  the  ac- 

Kidd,  35  Ala.  209,  218.  pommodation    of    the    owner,    after 

^Ala.  &  Tenn.  Rivers  R.  R.  Co.  v.  arrival    at   its    destination   in   good 

Kidd,  35  Ala.  209.  order,  and  was  so  left  at  the  owner's 

*  Francis  v.  The  Dubuqne  &  Sioux  request,  as  thus  being  more  conven- 

City  R.  R.  Co.,  25  Iowa,  60;  Aldrich  v,  ient  for  further  shipment  by  water, 

The  Boston  &  Worcester  R.  R.  Co.,  and  the  permission  to  remain  on  the 

100  Mass.  31;  S.  C.  1  Am.  R.  76;  Rich-  cars  was  given  upon  condition  that  it 

ards    and  others  v.  Mich.   S.  &  N.  be  at  the  owner's  risk,  and  the  hay 

Indiana  R.  R.  Co.,  20  111.  404;  Roths-  was  lost  without  fault  of   the  com- 
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Caton,  Chief  Justice,  lays  down  the  trne  rule  as  to  the  termi- 
nation of  liability  as  carriers,  by  warehousing  the  goods,  with 
great  force  and  clearness  in  Illinois  Central  Eailroad  Company 
V.  Alexander  and  others,'  in  the  following  terms:  "The  law  is 
now  too  well  settled  to  bear  discussion,  that  a  railroad  company 
may  assume  the  double  character  of  carriers  and  warehouse- 
men." And  "  That  their  duty  as  carriers  is  ended  when  they 
have  placed  the  goods  in  a  safe  depot  of  their  own,  or  any  other 
safe  warehouse."  This,  too,  irrespective  of  any  notice  to  the 
owner;  he  should  be  on  hand  to  receive  them.^ 

And  Walkee,  Justice,  of  the  same  court,  disposes  of  the 
subject  and  asserts  the  true  principle  in  the  following  language: 
"This  court  has  held,  at  the  present  term,  in  the  case  of  Fortev 
V.  The  Chicago  <&  Bock  Island  Raibroad,  that  to  terminate  its 
liability  as  a  common  carrier,  it  is  not  necessary  that  a  railroad 
should  give  notice  of  the  arrival  of  goods  ^.to  the  owner  and 
consignee.  And  that  so  soon  as  the  goods  arrive  at  their  desti- 
nation, or  at  the  terminus  of  their  road,  and  they  are  unloaded 
and  placed  safely  and  securely  in  the  defendant's  warehouse, 
that  the  responsibility  of  common  carriers  ceases,  and  that  of 
warehousemen  attaches." ' 

Such,  also,  is  the  ruling  in  the  state  of  Iowa,  where  it  is  held, 
accordingly,  that  a  railroad  company,  sued  and  declared  against 
as  warehousemen,  can  not  be  charged  witli  the  liabilities  of 
common  carriers;  and  that  the  responsibilities  of  the  two  char- 
acters are  not  the  same.  When,  therefore,  in  an  action  for  loss 
of  goods  delivered  to  be  transported,  the  goods  were,  by  the 
plaintiff's  own  showing  in  his  petition,  actually  carried  as, 
required  to  the  place  of  destination,  but  were  there  lost  after 
being  warehoused,  a  charge  to  the  jury  holding  the  company 
liable  except  as  for  loss  by  the  act  of  God  or  the  public  enemy — 
a  superior  power,  or  vis  major — as  in  case  of  common  carriers, 
is  erroneous.  The  goods  having  arrived  at  the  place  of  their 
destination  in  good  order,  and  not  being  called  for  in  a  reason- 

pany,  the  railroad  company  was  held  R.  R.  Co.  ».  Prewitt,  46  Ala.  63;  S.  C. 

not  to  be  liable:  Knowles  «.  Atlantic  &  7  Am.  R.  586. 

St.  Lawrence  R.  R.  Co.,  38  Maine,  65.  *  Richards  and  others  v.  Mich.  S.  & 

>  20  111.  23,  29.  N.  Indiana  R.  R.  Co.,  20  111.  404,  406, 

» Alabama  &Tenn.  Rivers  R.R.  Co.  407;  Porter  v.  The  Chicago  &  Rock 

V.  Kidd,  35  Ala.  209;  Mobile  &  Girard  Island  R.  R.  Co.,  20  111.  407. 
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able  time,  were  then  stored  in  the  company's  warehouse,  and 
lost  The  responsibility  of  common  carrier  had  deased,  and  the 
company  were  no  longer  liable  except  as  warehousemen,  which 
is,  for  ordinary  diligence.' 

The  proper  deliFcry  of  the  goods,  however,  to  the  consignee 
or  his  order,  terminates  the  liability  of  the  company,  whether 
that  liability  be  as  carriers  or  as  warehousemen;"  and  a  servant 
of  the  company  whose  business  is  that  of  a  freight-house  laborer, 
to  load  and  unload  cars  and  deliver  freight,  is  a  competent  wit- 
ness to  prove  the  delivery.'  In  Draper  v.  The  Worcester  & 
Norwich  Hailroad  Company,  here  cited,  the  court  say  there  is  a 
"  well  established  exception  to  the  general  rule,"  which  excep- 
tion "  admits  agents,  factors,  brokers,  carriers,  and  subordinate 
agents  and  servants  in  all  departments  of  business,  to  testify,  as 
competent  witnesses,  to  the  receipt  and  payment  of  money,  the 
delivery  of  goods,  and  all  acts  usually  done  by  such  classes  of 
persons,  within  the  scope  of  their  ordinary  occupation  and  em- 
ployment."* 

To  constitute  a  delivery,  it  is  not  absolutely  necessary  that 
there  be  a  landing  of  the  goods  on  the  platform,  and  a  formal 
delivery  therefrom  to  the  consignee,  or  else  a  storage  of  the 
goods  in  the  company's  warehouse,  to  await  the  application  of 
the  consignee,  if  not  delivered  at  the  platform,  nor  a  subsequent 
formal  delivery  thereat,  and  removal  therefrom ;  but  any  act  or 
circumstance  done  or  caused  to  be  done  at  the  instance  of  the 
consignee,  which  transfers  the  superior  control  and  possession 
of  the  property  from  the  agents  or  servants  of  the  company  to 
that  of  the  consignee  or  his  agents  or  servants,  will  amount  in 
law  to  a  delivery,  so  as  to  discharge  the  company  from  liability 
for  injuries  happening  to  the  goods,  or  losses  occurring  after 
such  change  of  authority.'    Thus  while  it  is  the  general  duty 

'Porter  v.  The  Chicago  &  N.  W.  any  time  after  their  receipt:  Lemke  v. 

Ry.  Co.,  20  Iowa,  73.  Chicago,  Milwaukee  &  St.  Paul  By. 

^Draper  v.  The  Worcester  &  Noi>  Co.,  39  Wis.  449,  13  Am.  Ey.  Eep. 

wich  E.  E.  Co.,  11  Met.  505,  1  Am.  406, 

E.    W.   Cases,    607;    Lewis   v.  The  *  Draper  ».  The  Worcester  &  Nor- 

Westem  E.  E.  Co.,  11  Met.  509;  S.  C.  wich  E.  R.  Co.,  11  Met.  505. 

1  Am.  E.  W.  Cas,  610,  615.     And  in  *1  Am.  E.  W.  Cases,  609. 

the  absence  of  proof  to  the  contrary,  "  Lewis  v.  The  Western  E.  E.  Co., 

the   presumption   will    be   indulged  11  Met.  509,  1  Am.  E.  W.  Cm.  610.  ' 
that  goods  are  ready  for  delivery  at 
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of  a  railroad  company  to  deliver  the  goods  at  their  depot  or 
warehouse,  as  the  case  may  be,  yet  it  is  holdea  that  where,  at 
the  special  request  of  the  consignee,  or  of  his  agent  to  receive 
the  goods,  the  car  containing  the  property  was  hauled  from 
the  depot  of  the  carrier  to  the  depot  of  another  railroad  hard 
by,  that  from  the  time  it  left  the  depot  of  the  carrier  for  the 
other  depot,  the  property  was  constructively  in  the  possession  of 
tlie  consignee,  and  that  injury  thereto  in  the  removal  of  the 
same  from  the  car,  occasioned  by  the  use  of  the  derrick  or  other 
facilities  of  such  other  road,  or  by  persons  other  than  the  em- 
ployes of  the  carrier,  then  the  persops  and  means  thus  employed 
are  to  be  considered  as  the  instruments,  agents  and  agencies  of 
the  consignee,  and  the  carriers  are  in  no  manner  responsible  for 
the  result.' 

And  so  in  Minnesota  the  ruling  is,  that  if  the  goods  have 
arrived  at  their  destination,  the  carriers  may  store  them,  and 
become  but  "warehousemen  in  relation  thereto,  if  not  called  for 
in  a  reasonable  time.''  By  the  ruling  in  some  states,  if  the  con- 
signee resides  at  such  place  of  final  destination,  reasonable  notice 
of  the  arrival  of  the  goods  is  to  be  given  by  the  company,  before 
it  may  thus  change  its  relation  of  carrier  into  that  of  ware- 
houseman;' but  until  the  goods  arrive  at  the  place  of  their  final 
destination,  no  other  obligation  as  to  notice  or  delivery  devolves 
in  law  on  the  company  in  charge  of  them,  but  to  forward  safely 
and  with  diligence,  and  deliver  to  the  connecting  line  at  the  end 
of  their  route.* 

The  rulings  in  New  York  seem  to  favor  the  necessity  of  notice 
to  the  consignee;  there  the  liability  of  a  common  carrier  ceases, 
it  has  been  said,  after  the  arrival  of  the  goods  at  their  destina- 
tion, and  notice  thereof  to  the  consignee,  and  the  lapse  of  a 
reasonable  time  in  which  to  receive  and  carry  them  away. 
What  is  a  reasonable  time,  if  there  are  conflicting  facts,  is  a 

>  Lewis  V.  The  Western  E.  R.  Co.,  First  Div.  of  St.  Paul  &  Pao.  R.  R. 

11  Met.  509.  Co.,  19  Minn.  251;  Baltimore  &  Ohio 

2  Derosia  v.  The  Winona  &  St.  P.  R.  R.  Co.  v,  Morehead,  5  West  Va. 

R.  R.  Co.,  18  Minn.  133.  298. 

'  Irish  V.  The  Milwaukee  &  St.  Paul  *  Irish  v.  The  Milwaukee  &  St.  Paul 

Ry.  Co.,  19  Minn.   376;    Pinney  v.  Ry.  Co.,  19  Minn.  376. 
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question  for  the  jury;'  but  if  the  facts  are  undisputed,  it  is  then 
a  question  for  the  court." 

After  notice  of  their  arrival,  it  is  tlie  duty  of  the  owner  or 
consignee  to  receive  and  remove  them  in  all  reasonable  hours  at 
once,  and  any  delay  in  that  respect  will  be  counted  part  of  what 
would  be  a  reasonable  time.'  He  can  not  defer  the  receiving 
and  removal  of  the  goods  until  he  attends  to  other  business  or 
interests  of  his  own;  to  allow  this,  would  be  to  prolong  the 
liability  of  the  company,  as  common  carriers  occupying  the  posi- 
tion of  insurers,  for  the  mere  convenience  of  the  consignee,  and 
without  consideration,  and.  thus  impose  upon  the  carrier  the 
continued  risk.  It  is  the  duty  of  the  carrier  to  give  notice  of 
the  arrival,  and  of  the  consignee  to  then  act  upon  the  notice,  and 
remove  tlie  goods  at  once.*  If  he  acts  otherwise,  it  is  at  his  own 
risk.* 

But  if  the  residence  of  the  consignee  is  unknown  to  the 
carrier,  and  is  not  ascertained  on  reasonable  inquiry,  this  excuses 
the  necessity  of  notice,  if  in  law  one  is  required.'  Consignees 
should  make  known  their  residence  and  means  of  obtaining 
notice  to  the  carrier,  when  they  are  expecting  the  arrival  of 
consignments;'  but  whether,  when  such  notice  is  given,  or 
the  residence  be  otherwise  known,  it  is  incumbent  on  the 
company  to  give  a  notice  when  the  residence  of  the  con- 
signee is  out  of  the  place  whereat  the  goods  arrive — qumr&f^ 
But  allowing  notice  in  any  case  to  be  necessary,  yet  where  the 
goods  arrive  on  Sunday,  and  are  stored  in  a  warehouse,  and 
burned  before  a  reasonable  time,  next  day,  to  serve  notice,  no 
liability  attaches  to  the  company  for  their  loss.' 

'Hedges  v.  The  Hudson  River  R.  154. 

R.  Co.,  49  N.  Y.   (4  Sickels),  223;  "  Hedges  v.  The  Hudson  River  B. 

Lemke  v.  The  Chicago,  Milwaukee  &  R.  Co.,  swpra;    Goodwin  ».  The  Bal- 

St.  Paul  Ry.  Co.,  39  Wis.  449,  13  timore  &  Ohio  R.  R.  Co.,  50  N.  Y. 

Am.  Ry.  Rep.  406.  (5  Sickels),  154. 

"Hedges  ».  The  Hudson  River  R.  'Pelton  v.  The  Rensselaer*  Sara- 

R.  Co.,  49  N.  Y.  (4  Sickels),  223,  226j  toga  R.  R.  Co.,  54  N  Y.  (9  Sickels), 

Lemke  ».  C,  M.  &  St.  P.  Ry.  Co.,  216. 

euvra.  'Pelton  v.  The  Rensselaer  &  Sara- 

'  Hedges  v.  The  Hudson  River  R.  toga  R.  R.  Co.,  supra. 

R.  Co.,  49  N.  Y.  223,  226.  » Pelton  v.  The  Rensselaer  &  Sara- 

*  Hedges  v.  The  Hudson  River  R.  toga  R.  R.  Co.,  su^ra. 

R.  Co.,  suipra;  Goodwin  v.  Baltimore  'Anchor  Line  v.   Knowles,  66  HI. 

&  Ohio  R.  R.  Co.,  50  N.  Y.  (5  Sickels),  150. 
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In  Georg'ia,  notiee  is  required  to  the  consignee^  if  there  resid- 
ing, of  the  arrival  of  the  goods;  and  thereafter,  if  not  taken 
away  in  a  reasonable  time,  they  may  be  warehoused,  which  will 
then  relieve  the  carrier  from  further  responsibility  as  carrier, 
and  replace  the  same  with  that  of  warehouseman,  if  stored  in 
the  carrier's  own  warehouse.^  But  if  warehoused  without  giv- 
ing or  attempting  to  give  notice  of  the  arrival,  such  erroneous 
proceeding  will  not  amount  to  a  delivery  by  the  carrier,  and 
the  carrier's  responsibility  will  continue.'' 

Tiie  ruling  in  Louisiana  is,  that  the  consignee  of  goods  trans- 
ported by  a  common  carrier  is  entitled  to  a  reasonable  time  and 
opportunity  to  remove  the  goods,  by  the  exercise  of  proper  watch- 
fulness, before  the  responsibility  of  the  carrier  ends;'  and  if 
the  goods  be  warehoused,  it  is  not  a  sufficient  delivery  for  the 
company  to  point  them  out,  and  inform  the  consignee  that 
there  is  his  property,  and  request  him  to  take  it  away.*  The 
care  of  the  respective  parties  is  mutual,  as  we  understand  it, 
whether  the  goods  be  on  the  platform,  and  this  occur  at  their  ar- 
rival, or  whether  they  be  stored.  In  either  case,  there  is  mutual 
care  until  the  goods  are  removed,  or  a  reasonable  time  and  op- 
portunity is  given  for  such  removal;  but  in  the  latter  case,  the 
care  required  is  merely  that  of  a  warehouseman. 

Whether  it  be  ordinarily  the  duty,  or  not,  of  a  railroad  com- 
pany to  give  notice  of  the  arrival  of  goods  carried  by  it  when 
the  same  arrive  at  their  destined  station,  yet  where  goods  have 
failed  to  arrive  within  a  reasonable  time,  and  after  repeated  in- 
quiries at  the  proper  depot  and  office  for  the  same,  assurances  be 
given  to  the  consignee,  or  person  entitled  to  receive  them,  that 
notice  of  their  arrival  will  be  given  him,  then  it  becomes  oblig- 
atory upon  the  company  to  give  notice  of  their  arrival.     The 

'  Rome  R.  R.  Co.  v.  SuUivap,  Cabot  demanded  by  the  consignee,  notioei  is 

&  Co.,  14  Geo.  277.  necessary:  Southwestern  R.  R.  Co.  v. 

2  Rome  R.  R.  Co.  «.  Sullivan,  Cabot  Felder,  46  Ga.  433,  11  Am.  Ry.  Rep. 

&  Co.,  14  Geo.  277.     But  iii  a  later  419. 

case  the  rule  is  held  to  be,  that  if  the         *  Maignan  &  Laborde  «.  New  Orleans, 

goods  arrive  within  the  Usual  time  re-  Jackson  &  Great  Northern  R.  R.  Co., 

quired  for  transportation,  no  notice  is  24  La.  An.  333. 
required  to  terminate  the  liability  as  *  Maignan  &  Laborde  v.  N.  Orleans, 

common    carrier;    but  if  they  arrive  Jackson  &  Great  Northern  R.  R.  Co., ' 

out  of  time,  and  after  they  have  been  24  La.  An.  333. 
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promise  thus  made  by  the  freight  agent,  in  the  line  of  his  busi- 
ness,  is  binding  on  the  company.' 

The  company,  or  other  common  carrier,  is  not  bound  to  de- 
liver the  goods  to  any  and  every  one  claiming  authority  to  re- 
ceive the  same;  they  have  a  right  to  reasonably  satisfactory 
evidence  of  the  correctness  of  such  claim.  If  there  be  ambigu- 
ity or  uncertainty  in  tiieir  direction,  or  from  other  cause  the 
consignee  be  doubtful,  the  carrier  may  warehouse  and  hold  the 
goods  until  proper  evidence  of  ownership  be  produced.  Mere 
initials,  as  a  direction,  are  insufficient.  The  consignor,  and  not 
the  carrier,  must  take  the  responsibility  of  insufficient  direction, 
where  there  is  no  bill  of  lading  showing  the  true  owner  or  con- 
signee.^ 

While  it  is  not  every  failure  of  a  common  carrier  to  deliver 
the  goods  in  good  order,  as  received,  that  will  subject  him  to 
liability  for  full  value,  and  compel  him  to  answer  as  if  a  pur- 
chaser of  the  goods,  yet  a  shipper  is  not  bound  to  receive  any 
and  every  remnant  of  the  goods,  in  whatever  condition  the  same 
may  be,  short  of  total  destruction." 

Tlie  carrier's  responsibility  does  not  end  by  mere  delivery  on 
the  platform  or  dock  at  the  place  of  destination;  there  must  be 
such  actual  delivery  as  tills  the  contract  of  carriers;  or,  if  not 
applied  for  by  the  consignee,  the  goods  must  be  safely  ware- 
housed; then  the  liability  as  carrier  ceases,  and  that  of  ware- 
houseman begins.* 

The  rule  in  Indiana  is,  that  the  presence  of  the  consignee,  and 
payment  of  the  freight  on  goods,  at  the  time  of  their  arrival  on 
the  platform,  is  tantamount  to  a  delivery  thereof  by  the  com- 
pany, and  receipt  of  them  by  the  consignee,  so  far  as  to  place 
the  risk  of  their  subsequent  loss  upon  the  consignee,  if  there  be 
no  other  or  further  act  or  understanding  on  the  subject.'  The 
duty  resulting  from  the  position  of  common  carrier  is  to  carry 
the  goods  safely  to  the  place  of  consignment,  and  there  be  ready 
to  deliver  them  to  the  consignee.     If  not  received  by  him,  tlie 

'  Tanner  v.  The  Oil  Creek  R.  R.  Co.,  v.  Wan-en  and  another,  16  111.  502. 
53  Penn.  St.  411.  *  Chicago  &  Rook  Island  R.  R.  Co. 

"Finn  ».  The  Western  R.  R.  Co.,  t;.  Warren  and  another,  16  111.  502. 
102  Mass.  283.  s  ^ew  Albany  &  Salem  R.  R.  Co.  d. 

» Chicago  &  Rook  Island  R.  R.  Co.  Campbell  and  others,  12  Ind.  55,  59. 
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carrier  must  store  them  safely.  Thenceforth  the  carrier  is  but  a 
warehouseman,  and  is  liable  only  as  such.' 

In  the  American  states,  it  is  a  well  settled -general  rule  of  law 
that,  in  the  absence  of  any  special  contract  as  to  freights  going 
over  connecting  lines,  it  is  the  duty  of  the  carrier  to  carry  safely 
to  the  end  of  his  line,  and  there  deliver  to  the  next  carrier  in 
the  route  beyond,  and  so  doing,  the  carrier  is  discharged.? 
The  result  of  the  American  cases,  says  Hunt,  Justice,  in  The 
Railroad  Company  v.  Pratt,  above  cited,  limits  the  carrier's  lia^ 
bility  to  his  own  line,  when  no  special  contract  is  made  (although 
there  are  cases  which  hold  the  liability  as  continuing  throughout 
the  whole  route),  and  such  is  the  English  doctrine.'  But  it  is 
equally  well  settled,  in  many  of  the  states,  that  railroad  compa- 
nies may,  by  special  contract  or  undertaking,  subject  themselves 
to  the  obligations  of  carriers  beyoftd  their  own  lines.*  The  giv- 
ing of 'a  bill  of  lading,  by  one  of  two  or  more  connecting  lines 
of  railroads,  for  the  transportation  of  goods  over  both,  or  over 
parts  of  both,  such  roads,  is  evidence  proper  for  the  jury,  as  tend- 
ing to  show  a  contract  to  carry  to  the  point  designated  in  said 
bill  of  lading  as  that  to  which  the  goods  were  to  be  carried.' 

And  so  jealous  is  the  law  in  guarding  the  rights  of  shippers 
against  contracts  of  carriers  exempting  themselves  from  the  con- 

1  New  Albany  &  Salem  R.  R.  Co.  v.  Judge  of  Newaygo  Circuit,  27  Mich. 

Campbell  and  others,  12  Ind.  55,  59.  138,  to  same  effect. 

'  Ogdensburg  &  Lake  Champlain  R.  '  Ogdensburg  &  Lake  Champlain  R. 
R.  Co.  ».  Pratt,  22  Wall.  123,  129;  R.  Co.  ».  Pratt,  22  Wall.  123,  129. 
Mich.  Cent.  R.  R.  Co.  v.  Mineral  *  Ogdensburg  &  Lake  Champlain  R. 
Springs  Mfg.  Co.,  16  Wall.  324.  R.  Co.  v.  Pratt,  22  Wall.  123;  Bissell 
And  where  there  is  a  provision  in  v.  Michigan  S.  &  N.  Ind.  R.  R.  Co.,  22 
the  charter  holding  the  company  N.  Y.  258;  BufiFett  ».  Troy  &  Boston 
responsible  for  goods  in  their  posses-  R.R.  Co.,40N.Y.(l  Hand),  168;  Root 
sion  "awaiting  delivery,"  this  was  v.  Great  Western  R.  R.  Co.,  45  N.  T. 
held  applicable  to  goods  held  by  them  524;  Noyes  v.  Rutland  &  Burlington 
for  delivery  to  another  carrier:  Michi-  R.  B.  Co.,  27  Vt.  110;  Morse  v.  Brain- 
gan  Central  R.  R.  Co.  v.  Lantz,  32  erd,  41  Vt.  550;  The  Hill  Manf.  Co. 
Mich.  502,  8  Am.  Ry.  Rep.  74.  In  this  ».  Boston  &  Lowell  R.  R.  Co.,  104 
case  it  was  attempted  to  amend  the  Mass.  122;  Feital  v.  Middlesex  R.  R. 
declaration,  so  as  to  charge  the  defend-  Co.,  109  Mass.  398. 
ant  as  a  warehouseman,  after  the  ^  Railroad  Co.  v.  Pratt,  22  Wall, 
cause  of  action  had  been  barred  by  123.  And  rules  and  regulations  post- 
limitation;  but  it  was  not  allowed:  ed  up  in  the  office  of  the  company  to 
People  ex  rel.  v.  Judge  of  Kalamazoo  the  contrary,  will  not  serve  to  modify 
Circuit,  35  Mich.  227,  15  Am.  Ry.  such  undertaking:  lb. 
Rep.  349.    And  see  People  ex  rel.  v. 
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eeqnences  of  liieir  own  negligence,  and  so  obligatory  is  the  dnty 
of  carriers  to  furnish  suitable  vehicles  and  appliances  for  the 
transportation  of  property  received  to  be  carried,  that  the  knowl- 
edge of  shippers  of  the  character  of  cars  furnished  will  not  ex- 
empt the  company  from  liability  for  loss  occasioned  by  the  insuf- 
ficiency thereof,  although  the  contract  of  shipment  be  that  there 
shall  be  no  such  responsibility  on  the  part  of  the  company.* 

21.  Right  of  carrier  to  a  receipt  wbea  goods  are  delivered; 
efiect  thereof. — Before  delivery  of  the  goods,  or  at  least  simul- 
taneously therewith,  a  railroad  company  has  a  right  to  a  receipt 
for  the  goods  which  it  has  carried.''  So  has  the  owner  a  right  to 
examine  the  goods  before  receiving  them,  and  executing  a  receipt 
for  the  same;^  but  the  examination  is  to  be  before,  and  at  the 
place  of,  delivery,  unless  otherwise  allowed  by  the  company.* 
The  receipt,  when  given,  is  prima  facie  evidence  of  what  it 
contains  or  states,  and  of  performance  accordingly  on  the  part  of 
the  company;  but  when  made  before  the  goods  are  examined,  it 
is  not  incapable  of  being  explained,  by  showing  the  actual  state 
of  the  case.*  The  Supreme  Court  of  Iowa,  Wright,  J.,  say,  in 
Skinner  v.  The  Chicago  &  Eock  Island  Eailroad  Company,  in 
reference  to  the  right  of  a  carrier  to  have  such  a  receipt,  "  we  can 
certainly  conceive  of  no  more  reasonable  rule,  nor  one  that  would 
tend  more  to  the  necessary  protection  and  convenience  of  a  com- 
pany engaged  in  the  business  of  common  carriers,  than  that 
which  requires  a  receipt  upon  the  delivery  of  a  cargo.  They 
have  transactions  with  hundreds  of  persons,  perhaps  every  day, 
are  constantly  delivering  packages  of  greater  or  less  value,  and 
to  say  that  they  might  not  by  the  action  of  the  board  of  direc- 
tors, or  that  of  the  oflBcer  having  charge  of  tliat  particular  branch 
of  the  business,  make  such  a  regulation,  would  take  from  them 

'  Eailroad  Co.  ».  Pratt,  22  Wall.  v.  Glover,  63  Ga.  745;  S.  C.  1  Am.  & 

123.  Eng.  R.  R.  Cas.  277. 

2  Porter  v.  The  Chi.  &  N.  W.  Ry.  8  Skinner  ».  Chi.  &  Rock  IsId.R.  R. 

Co.,  20  Iowa,  73,  78,  79;   Skinner  v.  Co.,  12  Iowa,  191,  194. 

The  Chi.  &  Rock  Isld.  R.  R.  Co.,  12  *  Porter  v.  The  Chi.  &  N.  W.  Ry. 

Iowa,  191.    And  so  the  last  of  several  Co.,  20  Iowa,  73;  Skinner  v.  Chi.  &  Rock 

connecting  carriers  may  require  the  Isld.  R.  R.  Co.,  12  Iowa,  191. 

production  of  the  bill  of  lading,  or  ^  Porter  f.   Chi.  &  N.  W.  Ry.  Co., 

evidence  that  its  non-production  will  20  Iowa,  78. 
leave  no  liability  upon  them:    Bass 
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a  power  necessary  for  their  own  protection,  and  th^  exercise  of 
wliich  could  not  reasonablj  injure  any  one.'" 

Such  a  receipt  is  not  conclusive  in  law.  If  the  property  be 
removed,  and  an  alleged  loss  be  discovered  thereafter,  then  the 
difficulty  of  bringing  the  loss  home  to  the  company  will  be  pro- 
portionately increased,  if  not  wholly  impracticable;^  yet  each  case 
must  turn  upon  and  be  governed  by  its  own  circumstances,  and 
the  force  and  weight  of  the  receipt  are  in  some  measure  depend- 
ent on  the  facts  in  reference  to  its  execution  and  delivery. '  Still, 
we  are  not  prepared  to  say  that  a  recovery  may  not  be  had  where 
the  loss  is  discovered  after  the  removal  and  change  of  custody 
of  the  goods,  if  the  proof  be  such  as  to  prevent  mistake  or  impo- 
sition, and  clearly  shows  that  the  loss  could  only  have  occurred 
while  in  course  of  transportation. 

22.  Wharfage — Company  not  bound  to  furnish. — Though 
railroad  companies,  as  common  carriers,  when  acting  as  such, 
are  bound  to  accommodate  ail  alike,  without  discrimination,  j'et 
it  does  not  certainly  result  therefrom  that  such  companies,  own- 
ing a  wharf  at  the  terminus  of  their  roads,  are  bound  to  extend 
the  use  thereof  to  all  those  alike  whose  property  is  transported 
over  their  road.  More  especially  is  such  the  case  where  the  ac- 
commodations afforded  by  such  wharf  are  insufficient  for  all.  In 
such  cases  some  must  necessarily  be  excluded,  as  the  companies 
are  not  bound  in  law  to  furnish  the  same  for  any  of  them;  and 
therefore  the  company,  in  each  particular  case,  will  be  left  to 
elect,  in  such  and  like  cases,  which  of  its  customers  will  be  ad- 
mitted to  the  benefit.'  When  such  election  is  made  by  the  com- 
pany in  the  exercise  of  their  discretion,  whether  exercised  wisely 
or  unwisely,  a  court  of  justice  will  not  interfere  to  decide;  for  to 
do  so,  we  may  well  add,  would  involve  the  necessity  of  enforcing 
action  in  accordance  with  its  decision,  and  the  enforcement  of 
jurisdiction  to  that  extent  involves  the  actual  administration  of 
the  company's  affairs,  or,  at  the  least,  the  direction  thereof,  from 

1  Skinner  «.  The  Chicago  &  Rock  R.  Co.,  68  Penn.  St.  370;  S.  C.  8  Am' 

Island  E.  R.  Co.,  12  Iowa,  191, 194;  R.  195.     The  court  will  not  interfere 

Merrihew  «.  Milwaukee  &  Miss.  R.  R.  with  such  election,  as  to  do  so  would 

Co.,  5  Am.  Law  Reg.  364.  substitute  the  chancellor  as  manager 

^  Porter  v.   Chi.  &  N.  W.  Ry.  Co.,  of  the  road  to  that  extent,  instead  of 

20  Iowa,  73,  79.  the  directory  thereof  and  proper  offi- 

'  Audenried  v.  Phila.  &  Reading  R.  cers:    lb. 
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time  to  time,  in  tliat  respect,'  The  Supreme  Court  of  Pennsyl- 
vania say,  in  the  case  here  cited:  To  do  so  "  would  be  in  effect 
to  deprive  the  directors  of  corporations  of  their  management, 
and  to  substitute  the  chancellor  as  supreme  director  or  irianager."'^ 

23.  Direction,  and  loss  by  misdirection  of  the  goods. — It  is 
clearly  a  duty  of  the  consignor  or  shipper  of  goods  to  give  the 
carrier  open  and  definitely  correct  directions  as  to  the  name  of  the 
consignee  and  the  place  of  consignment;  and  while  a  loss  result- 
ing from  negligence  in  this  behalf  will  rightfully  fall  upon  the 
consignee,'  yet  if  the  gOods  be  properly  marked  in  this  re- 
spect, when  received  by  the  company  for  transportation,  and  be 
so  misdirected  by  its  servant  or  agent,  in  the  bill  of  lading  sent 
with  them,  as  to  cause  a  loss,  then  the  company  will  be  liable  for 
the  same.* 

24.  Obligation  of  railroad  companies  as  warehousemen. — 
The  obligation  of  railroad  companies  as  warehousemen,  in  re- 
lation to  property  held  by  them  as  such,  after  their  relation 
as  carriers  ceases  to  exist,  is  not  other  or  difierent  from  that  of 
warehousemen  ordinarily.  It  is  well  settled  that  they  are 
responsible  for  due  care  in  storing  the  goods  in  a  place  of  reason- 
able safety,  and  can  be  charged  only  upon  proof  of  their  own 
negligence  or  wrong  act,  or  that  of  their  servants  in  the  coursse 
of  their  employment  as  servants.*  And  where  the  daily  aver- 
age of  goods  stored  in  a  railroad  warehouse  is  inconsiderable, 

'  Audenried  v.  Phila.  &  Beading  R.  239,  16  Am.  Ry.  Rep.  457. 

R.  Co.,  68  Penn.  St.  370.  s^ldrich  v.  Boston  &  Worcester  R. 

2 68  Penn.  St.  380.  R.  Co.,  100  Mass.  31;  S.  C.  1  Am.  R. 

'Congar  v.  Chicago  &  N.  W.  Ry.  76;  Porter®.  Chi.  &  N.  W.  Ry.  Co.,  20 
Co.,  24  Wis.  157,  1  Am.  R.  164;  Lake  Iowa,  73;  111.  Cent.  R.  R.  Co.  v.  Alex- 
Shore  &  Mich.  Southern  Ry.  Co.  v.  ander  and  others,  20  111.  23;  Whitney  »„ 
Hodapp,  83  Penn.  St.  22,  16  Am.  Ry.  Chicago  &  Northwestern  Ry.  Co.,  27 
Rep.  167.  Wis.    827,    5    Am.    Ry.    Rep.    291; 

'Meyer  v.  Chicago  &  N.  W.  Ry.  Pike  v.  Chicago,  Milwaukee  &  St. 
Co.,  24  Wis.  566;  S.  C.  1  Am.  R.  207;  Paul  Ry.  Co.,  40  Wis.  583,  13  Am. 
Jeffersonville  R.  R.  Co.  v.  Cotton,  29  Ry.  Rep.  447.  Where  the  complaint 
Ind.  498.  But  where  such  misdireo-  contains  counts  charging  liability 
tion  by  an  agent  of  the  company  is  in  both  as  common  carriers  and  as  ware- 
consequence  of  directions  of  the  con-  housemen,  the  plaintifiF  will  not  be 
signer,  and  delay  is  occasioned  there-  compelled  to  elect  on  which  to  recover, 
by,  during  which  the  goods  are  de-  before  the  evidence  is  aU  in  at  least: 
stroyed  by  fire,  the  company  is  not  Whitney  v.  C.  &  S.  W.  Ry.  Co., 
liable:    Erie  Ry.  Co.  v.  Wilcox,  84  111.  supra. 
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ordinary  care  will  not  require  the  company  to  keep  a  night 
watch  therein.' 

They  are  not  insurers  against  loss  occasioned  by  accidental 
fire,  or  fires  not  traceable  to  their  own  or  their  servants'  acts  or 
negligence;''  and  if  that  of  the  servant,  it  must  be  for  acts  done 
or  omitted,  or  negligence  occurring,  within  the  scope  of  his 
duties  and  employment.'  As  to  whether  the  acts  or  omissions 
are  within  the  scope  of  the  servants'  employment,  this  depends 
upon  their  liability  or  not  to  their  principal  for  such  acts  or 
omissions.  Thus,  where  goods  in  the  warehouse  of  a  railroad 
company  are  burned  with  the  burning  of  the  house,  the  fact  that 
clerks,  brakesmen,  baggage-masters,  superintendents  of  tracks, 
and  a  day  clerk  of  the  burning  house  (but  who  did  not  at  night 
have  a  key),  or  clerk  for  checking  freight,  as  received  or  delivered, 
and  also  to  help  to  deliver  freights,  were  present,  or  made  their 
appearance  at  the  fire,  but  made  no  effort  to  save  the  burning 
goods,  or  that  by  their  efforts  the  goods  might  have  been  saved, 
the  principal  superintendent  or  general  agent  in  charge  of  the 
warehouse  not  being  himself  present,  nor  in  fault  for  his 
absence,  by  reason  of  none  of  these  circumstances  does  liability 
occur  on  the  part  of  the  company  for  the  loss  of  the  goods. 
None  of  these  persons  thus  recognized  as  present  would  be 
liable  to  suit  for  not  volunteering  to  extinguish  the  fire  or  to 
save  the  goods,  and  therefore,  the  company  itself  is  not  liable 
for  their  conduct.  They  would,  in  such  case,  have  the  same  lib- 
erty of  other  persons  at  fires,  and  might  assist  or  not,  at  pleas- 
ure, and  also  elect  whom,  or  in  behalf  of  whose  interests,  they 
would  assist* 

Oaton,  0.  J.,  in  the  case  cited  from  20th  Illinois,  The  Illinois 

'Pike».  C,  M.  &  St.  P.  Ry.  Co.,  deuce  of  negligence   in  not  storing 

supra;  Kronshage  v.  Same,  40  Wis.  goods  safely  and  properly:   Whitney 

587,  13  Am.  Ry.  Rep.  452.  «.  C  &  N.  W.  Ry.  Co.,  supra. 

Trancis  «).  Dubuque  &  Sioux  Ciiy  '  Aldrich  «.  The  Boston  &  Worces- 

R.  R.  Co.,  25  Iowa,  60;  Aldrich  v.  ter  R.  R.  Co.,  100  Mass.  31;  S.  C.  1 

Boston    &  Worcester  R.  R.  Co.,  100  Am.   R.  76;  Francis  v.   Dubuque  & 


s.  31;S.  C.  lAm.  R.76;Penner».  Sioux  City  R.  R.  Co.,  25  Iowa,  60; 

Buffalo  &  State  Line  R.  R.  Co.,  44  N.  Penner  v.  The  Buffalo  &  State  Line  R, 

Y.  505;  S.  C.  4  Am.  R.  709.    Where  R.  Co.,  44  N.  Y.  505;  S.  C.  4  Am.  R. 

the  action  is  for  loss  by  fire,  evidence  709. 

showing    the  liability  of  the  ware-  *  Aldrich  v.  Boston  &  Worcester  R. 

house  to  take  fire  is  proper;  also  evi-  R.  Co.,  100  Mass.  31, 
82 


1298  ,     THE    LAW   OF   EAILWAT8. 

Central  EailrOad  Company  u  Alexander  and  others,  says:  The 
law  is  now  too  well  settled  to  bear  discussion,  that  a  railroad 
company  may  assume  the  double  character  of  carriers  and  ware- 
housemen; that  their  duty  as  carriers  is  ended  when  they  have 
placed  the  goods  in  a  safe  depot  of  their  own,  or  any  other  ware- 
house; that  their  depot  is  their  warehouse,  and  that  for  ware- 
house services  they  may  charge  a  reasonable  compensation,  as 
may  other  warehousemen ;  that  after  their  relation  to  the  goods 
as  common  carriers  ceases  by  the  goods  being  stored,  they  are 
then  to  be  considered  and  treated  in  law,  in  relation  thereto,  the 
same  as  otlier  warehousemen  would  be  in  case  the  goods  had 
been  deposited  in  another  warehouse;  and  that  a  lien  in  either 
case  accrues  for  the  warehouse  charges,  for  which  they  may  be 
retained  until  paid.' 

25.  Liability  over,  to  an  underwriter. — It  is  a  settled  princi- 
ple of  the  law  that,  as  between  a  common  carrier  of  goods  and 
an  underwriter  upon  them,  the  liability  to  the  owner  for  loss  or 
injury  is  primarily  upon  the  carrier,  and  that  the  liability  of  the 
insurer  is  only  secondary;'  and  though  the  contract  of  the  car- 
rier may  not  be  first  in  the  order  of  time,  it  is  nevertheless  the 
first,  and  principal,  as  to  ultimate  liability.'  The  insurer's  posi- 
tion relatively  toward  that  of  the  carrier,  is  the  same  as  that  of 
a  surety  to  his  principal.*  Therefore,  when  the  insurer  has  paid 
the  owner  of  the  goods  for  the  loss,  he  is  then  entitled  to  stand 
in  the  place  which  the  satisfied  owner  stood  in  before  his  claim 
was  satisfied,  and  may  successfully  resort  to  all  the  legal  means 
of  enforcing  the  claim  for  his  own  benefit,  against  the  carrier, 
that  the  owner  himself  might  have  availed  himself  of.'  It 
follows  from  this  principle  that  the  insurer,  when  he  has  paid 

120111.  29.    The  carrier  will  not  be  "Hall  &  Long  v.  Railroad  Co.,  13 

liable,  as  for  a  conversion,  by  aninad-  Wall.  367. 

vertant  statement  of  his  servant  that  *  Hall  &  Long  v.  Railroad  Co.,  13 

the  freight  had  not  arrived:  Louisville  "Wall.  367. 

&  Nashville  E.  R.  Co.  ».  Campbell,  7  'Hall  &  Long  v.  Raiboad  Co.,  13 

Heisk.  253,  12  Am.  Ry.  Rep.  490.  Wall.  367;  Swarthout  v.  Chicago  & 

2  Hall  &  Long  v.  Nashville  &  Chat-  Northwestern  Ry.  Co.,  49  Wis.  625;  6 

tanooga  R.  R.  Co.,  13  Wall.  367;  Hart  N.  W.  Repr,  314,  21  Am.  Ry.  Rep. 

and  another  v.  The  Western  R.  R.  153. 
Co.,  13  Met.  99. 
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the  loss,  may  proceed,  in  the  name  of  the  owner,  in  an  action 
against  the  carrier  wliose  failure  caused  the  loss.' 
"  The  suit,  in  such  cases,  in  behalf  of,  or  for  the  benefit  of,  the 
insurer,  is  to  be  brought  in  the  name  of  the  owner  or  shipper 
of  the  goods,  and  not  in  that  of  the  insurer.''  For  this  purpose, 
the  insurer  has  a  right  to  use  such  name,  and  it  is  not  in  the 
power  of  the  owner,  who  suffered  the  loss  and  has  been  paid  by 
the  insurer,  to  prevent  such  a  proceeding;  nor  can  he  release 
the  action,  when  so  brought  in  his  name  for  the  insurer's  use.' 

26.  Liability  to  a  bailee  or  special  oTivner  consigning  goods.-^ — 
Though  the  person  delivering  or  consigning  goods  to  a  carrier  to 
be  carried  be  but  a  bailee  thereof,  or  has  only  a  special  owner- 
ship therein,  yet  he  may  recover  for  loss  or  injury  of  the  goods; 
and  the  carrier,  in  such  case,  can  not  go  behind  the  possession 
and  special  ownership  of  the  plaintiff",  to  defeat  an  action  for 
damages  for  injury  to  or  loss  of  the  goods.* 

27.  Railroad  companies  not  common  carriers  of  live  stock 
or  of  express  matter  at  common  law. — Railroad  companies  are 
not,  unless  they  assume,  by  custom  or  contract,  so  to  become,  com- 
mon carriers,  within  the  ordinary  meaning  and  legal  obligations 
of  that  term,  in  reference  to  the  receipt  and  carriage  of  live 
stock,  or  living  animals  of  any  description  whatever.'  They 
may,  therefore,  legally  decline  to  carry  such  property,  unless 
upon  terms,  as  to  the  manner  of  carriage  and    rates  of  com- 

'Hall  &  Long  e.  Railroad  Co.,  13  474. 

Wall.  367;  Swarthout  ».  C.  &.  N.  W.  'The  Michigan  Southern  &  N.  In- 

Ry.  Co.,  supra.    And  this,  too,  with-  diana  R.  R.  Co.   v.  McDonough,  21 

out  an  assignment:  Swarthout  v.  C.  &  Mich.  165;  S.  C.  4  Am.  R.  466;  Lake 

N.  W.   Ry.  Co.    And  where  the  as-  Shore  &  Mich.  So.  R.  R.  Co.   v.  Per- 

signment  is  made  to  several  companies,  kins,  25  Mich.  329;  Smith  v.  NewHa- 

they  may  maintain  the  action  jointly.  ven    &   Northampton  R.  R.  Co.,  12 

Ibid.  Allen,  531;  Farmers' and  Mechanics' 

2  Hart  n.Westem  R.  R.  Co.,  13  Met.  Bank   v.   Champlain   Transportation 

99;  Hall  &  Long  «.  R.  R.  Co.,  13  Wall.  Co.,  23  Vt.  186,  200;  Louisville,  Cin. 

367,  371,  372.  &  Lex.  R.  R.  Co.  v.  Hedger,  9  Bush, 

' Hart ». Western R.  R.  Co.,  13 Met.  645;  Eixfords.  Smith,  52  N.  H.  355; 

99;  Hall  &  Long».  R.  R.  Co.,  13  Wall.  Clarke  v.  The  Rochester  &  Syracuse 

367,  371,  372.  ^■  R-  Co.,    14  N.  T.    573;    Penn  v. 

*Moran  v.  Portland  Steam  Packet  Buffalo  &  Erie  R.  R.  Co.,  49  N.  Y. 

,  Co.,  35  Maine,  55;  Smith  v.  James,  7  204;  Conger  v.  Hudson  River  R.  R. 

Cow.  328;  Everett*.  Saltus,  15  Wend.  Co.,  6  Duer,  375. 
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pensation,  agreed  to  by  themselves,  or  else  as  indicated  bj  pre- 
vious custom,  in  case  there  be  no  special  agreement.' 

Such  companies  not  being  common  carriers  of  living  animals, 
within  the  common  law  meaning  of  that  term,  it  follows  that 
statutes  regulating  the  conduct  of  railroad  companies  as  to  their 
order  or  manner  of  carriage,  as  also  statutes  preventing  the  lim- 
iting of  common  law  liability  by  contracts  of  affreightment,  do 
not  apply  to  the  carriage,  or  to  contracts  for  carriage,  of  live 
stock  or  living  animals  upon  such  roads;  for  if  such  companies 
have  not  become  common  carriers  of  such  property,  then  there 
is  no  common  law  liability  in  reference  thereto  which  may  be 
the  snbject  of  such  contracts,  or  necessitate  the  mating  thereof, 
and  such  statutes  can  have  no  application  to  the  carriage  of  that 
species  of  property.'^ 

It  follows  from  these  principles,  that  in  case  of  litigation 
growing  out  of  alleged  loss  or  damage  in  the  carriage  of  live 
stock,  tlie  burden  of  proof  is  upon  the  plaintiff,  claiming  such 
damages,  to  show  that  the  company  actually  contracted  to  carry 
the  property  in  question  as  such,  or  else  held  itself  out  to  the 
public  as  common  carriers  of  this  kind  of  property;  and  the 
company,  as  defendant  in  such  actions,  will  not  be  bound  to 
show  any  facts  going  to  qualify  their  liability  as  common  carri- 
ers, until  it  shall  have  first  been  shown,  or  proof  be  first  given 
tending  to  show,  that  it  had  in  some  manner  become  such,  in 
reference  to  such  property.' 

A  railroad  company  may  lawfully  hire  the  use  of  its  cars  to  per- 
sons for  the  transportation  of  live  stock  and  other  property,  and 
agree  to  haul  or  transport  the  same.  "When  so  hired,  the  duty 
or  obligation  of  the  company  is  measured  by  their  contract  to 
transport  the  cars,  but  does  not  extend  to  the  manner  of  loading 
the  same,  and  the  personal  care  of  that  wherewith  they  are 
loaded,  unless  so  agreed.*  The  hirers  have  full  control  of  that 
matter,  and  are  alone  responsible  for  the  consequences  of  their 
conduct  in  that  respect,  as  also  for  losses  caused  by  inherent  de- 
fects, or  qualities  of  decay  in  the  property— such,  for  instance,  as 

'The  Michigan  Southern  &  N.  In-  'Michigan  Southern  &  N.  Indiana 

diana   R.  R.  Co.  v.  McDonongh,  21  R.  R.  Co.  v.  McDonough,  21  Mich. 

^'"^■ISS.  165;    S.  C.  4  Am.  R.  466. 

2  Michigan  Southern  &  N.  Ind.  R.  «Ohio  &  Miss.  R.  R.  Co.  v.  Dunbar 

B.  Co.  V.  McDonough,  21  Mich.  165.  and  another,  20  111.  623. 
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for  loss  of  weiglit  by  falling  off  of  the  live  stock.'  The  same 
principle  would,  by  a  parity  of  reasoning,  apply  to  loss  in  weiglit 
of  grain  by  shrinkage  in  weight,  if  the  cars  used  are  secure  and 
tight. 

The  customary  manner  of  carrying  such  property,  by  only 
furnishing  the  proper  cars  and  motive  power,  and  being  respon- 
sible only  for  the  sufficiency  of  appliances  used,  and  the  proper 
mode  of  making  up  and  running  the  train,  and  the  drover,  with 
sufficient  and  experienced  force,  going  along  upon  the  same  train 
tree  of  charge,  and  having  the  management  and  entire  control 
of  the  cattle,  and  the  care  and  responsibility  of  watering  and 
feeding  the  same — then  the  company's  liability  will  extend  no 
further  than  the  obligations  above  referred  to,  of  furnishing  suf- 
ficient and  proper  cars  and  motive  power,  and  to  the  proper 
mode  of  managing,  making  up  and  running  of  such  train;''  but 
will  of  course  be  liable  for  gross  negligence  or  wrong  acts  in 
reference  to  conducting  such  trains. 

If  a  company  has  only  held  itself  out  and  professed  to  carry 
cattle,  or  other  live  stock,  on  the  terms  that  the  property  in 
course  of  transit  should  all  the  time  be  under  the  control,  cftre 
and  management  of  the  owner,  and  not  under  the  care  of  tiie 
company,  the  latter  merely  furnishing  proper  cars  and  motive 
power,  and  being  responsible  only  for  the  proper  making  up  and 
running  of  trains,  it  will  not,  by  reason  thereof,  be  deemed  in 
law  a  common  carrier;  but  the  company  will  nevertheless  be 
under  the  same  obligations,  in  reference  to  all  things  not  per- 
taining to  the  care,  risk  and  management  of  the  stock,  or  to  its 
reception  and  delivery,  as  it  is  under  as  common  carrier  of  other 
property  generally.* 

The  reason  of  the  transportation  of  live  stock  not  coming 
within  the  general  duties  and  liabililies  of  a  common  carrier,  is 
not  only  the  increased  trouble  and  care,  but  that  such  property 
is  less  manageable  than  inanimate  things,  and  therefore  more 

'  Ohio  &  Miss.  R.  R.  Co.  v.  Dunbar  pany  that  the  cars  and  appliances  are 

and  another,  20  III.  623.  of  suitable  quality:  East  Tenn.  &  Geo. 

2  The  Michigan  Southern  &  N.  In-  R.  R.  Co.  ».  Whittle,  supra. 

diana  R.  R.  Co.  v-  McDonough,  21  'The  Michigan  Southern  &  N.  In- 

Mich.  165;  East  Tenn.  &  Geo.  R.  R.Co.  diana  R.  R.  Co.  v.  McDonough,  21 

V.  Whittle,  27  Geo.  535.    But  there  is  Mich.  165. 
an  implied  undertaking  by  the  com- 
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liable  to  injury;  and  also  that  when  the  common  law  liability  of 
carriers  was  fixed,  such  property  was  not  used  to  be  transported 
by  carriers,  and  therefore  the  reason  of  the  law  not  having  then 
existed,  and  not  being  now  applicable,  the  law  itself,  as  to  this 
particular  vocation,  can  not  be  considered  as  applicable  to  a  new 
and  more  risky  and  troublesome  business  than  at  that  time  ap- 
pertained to  the  vocation  of  common  carrier.' 

Justice  Cheistianct,  in  the  case  cited  from  21st  Michigan, 
laj'S  down  the  rule  of  exemption,  and  the  reason  thereof,  so 
justly  and  forcibly,  that  we  here  insert  that  portion  of  his  learned 
opinion,  in  his  own  language:  "  The  tra^nsportation  of  cattle 
and  live  stock  by  common  carriers  by  land  was  unknown  to  the 
common  law,  when  the  duties  and  responsibilities  of  common 
carriers  were  fixed,  making  them  insurers  against  all  losses  and 
injuries  not  arising  from  the  act  of  God  or  of  the  public  ene- 
mies. These  responsibilities  and  duties  were  fixed  with  reference 
to  kinds  of  property  involving,  in  their  transportation,  much 
fewer  risks,  and  of  quite  a  different  kind,  from  those  which  are 
incident  to  the  transportation  of  live  stock  by  railroad.  Ani- 
mals have  wants  of  their  own  to  be  supplied;  and  this  is  a  mode 
of  conveyance  at  which,  from  their  nature  and  habits,  most  ani- 
mals instinctively  revolt;  and  cattle  especially,  crowded  in  a 
dense  mass,  frightened  by  the  noise  of  the  engine,  the  rattling, 
jolting,  and  frequent  concussions  of  the  cars,  in  their  frenzy  in- 
jure each  other  by  trampling,  plunging,  goring,  or  throwing 
down;  and  frequently,  on  long  routes,  their  strength  exhausted 
by  hunger  and  thirst,  fatigue  and  fright,  the  weak  easily  fall  and 
are  trampled  upon,  and  unless  helped  up,  must  soon  die.  Hogs 
also  swelter  and  perish.'  *  *  *  It  is  a  mode  of  transporta- 
tion .■yvhich,  but  for  its  necessity,  would  be  gross  cruelty  and  in- 
dictable as  such.  The  risk  may  be  greatly  lessened  by  care 
and  vigilance,  by  feeding  and  watering  at  proper  intervals,  by 
getting  up  those  that  are  down,  and  otherwise.  But  this  imposes 
a  degree  of  care  and  an  amount  of  labor  so  different  from  what  is 
required  in  reference  to  other  kinds  of  property,  that  I  do  not 

1  Michigan  Southern  &  N.  Indiana  14  N.  T.  573. 

K.  R.  Co.  t>.  McDonough,  21  Mich.  ^The  Michigan  Southern  &  N.  In- 

161;  S.  C.  4  Am.  R.  466;    Clarke  v.  diana  R.  R.  Co.  v.  MoDonough,  31 

The  Rochester  &  Syracuse  R.  R.  Co.,  Mich.  189. 
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tliink  this  kind  of  property  falla  within  the  reasons  upon  which 
the  common  law  liabilities  of  common  carriers  was  fixed." 

"Were  it  within  the  scope  of  our  purpose  in  this  treatise  to  ad- 
vert back  to  the  English  rulings  on  this  subject,  they  would  be 
found  to  accord  with  those  of  the  American  courts  above  cited.' 
In  fact,  these  very  cases  seemed  to  have  been  decided,  for  the 
most  part,  upon  the  authority  of  the  English  ones,  so  far  as  legal 
authorities  and  precedents,  apart  from  the  reason  of  the  rule  an- 
nounced, were  considered. 

"We  think  it  may  be  safely  said  here,  that  railroad  companies 
not  being  common  carriers  of  live  stock  at  common  law,  then  no 
statutory  enactment,  unless  allowed  by  the  charter  grant,  declar- 
ing them  common  carriers  of  such  property,  or  prohibiting  them 
from  carrying  impliedly  on  other  principles  of  liability  than 
those  of  the  common  law,  or  preventing  special  contracts  to  thus 
carry  such  property  upon  limited  terms  of  liability,  would  be  of 
any  validity,  in  view  of  that  constitutional  provision  prohibiting 
laws  impairing  the  obligation  of  contracts,  which  is  construed  to 
apply  as  well  to  the  prohibition  of  making,  as  to  the  impairing 
of  those  already  made. 

A  contrary  ruling,  as  to  the  liability  of  railroad  companies  as 
carriers  of  live  stock,  is  to  be  found  in  some  of  the  states,  in 
which  it  is  maintained  that  railroad  companies  are  common  car- 
riers in  relation  to  live  stock,  as  ordinarily  transported  by 
them,  to  the  same  extent  as  they  are  in  the  transportation  of 
ordinary  merchandise  and  other  inanimate  property.''  "We 
make  no  doubt  that  they  may  become  such  by  holding  them- 
selves out  for  the  reception,  care  and  transportation  thereof, 
as  of  other  property,  and  receiving  full  charge  of  the  same  dur- 

'  See  Palmer  v.  Grand  .Tunction  R.  sas  Pacific  R.  W.  Co.  v.  Nichols  and 
"W.  Co.,  4  M.  &  W.  749;  Carr  v.  Lan-  others,  9  Kansas,  235;  Atchison  & 
cashire  &  Yorkshire  Ry.  Co.,  7  Exch.  Neb.  R.  R.  Co.  v.  Washburn,  5  Brown 
707;  McManus  v.  Same,  2  Hurl.  &  N.  (Neb.),  117,  19  Am.  Ry.  Rep.  139; 
693;  Pardinffton  v.  South  Wales  R.  Kimball  v.  Rutland  &  Burlington  R. 
W.  Co.,  1  Id.  396;  Harrison  v.  London,  R.  Co.,  26  Vt.  247;  Wilson  v.  Hamil- 
Brighton  &  S.  C.  Ry.  Co.,  2  Best  &  ton,  4  Ohio  St.  722;  Welsh  v.  Pitts- 
Smith,  122;  Blower  v.  Great  Western  burg,  Ft.  Wayne  &  Chicago  R.  R. 
By.  Co.,  Law  Rep.  7  C.  P.  655;  Ken-  Co.,  10  Id.  65;  South  &  North  Ala.  R. 
dall  V.  London  &  Southwestern  Ry.  R.  Co.  ».  Henlein,  52Ala.  (N.  S.),  606; 
Co.,  Law  Rep.  7  Exch.  373.  Smith  v.  New  Haven  &  Northampton 

"Kansas  Pacific  R.  W.  Co.  v.  Rey-  R.  R.  Co.,  12  Alien,  531;    Evans  v. 

Holds  and  others,  8  Kansas,  623;  Kan-  Fitchburg  R.  R.  Co.,  Ill  Mass.  142. 
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ing  transit;  but  unless  they  do  so,  our  opinion  is  with  the  ruling 
in  the  cases  cited  from  21st  Michigan,  12  Allen,  and  others  of 
that  class.  We  think  they  are  carriers  rather  of  the  cars,  and 
that  the  care  of  the  live  stock  devolves,  during  transit,  on  the 
owners  thereof,  and  that  they  themselves  continue  in  the  imme- 
diate possession  thereof;  that  the  company  furnish  the  road 
and  the  motive  power,  and  are  under  obligation  in  that  respect 
to  have  the  same,  and  other  appliances  of  transportation,  road- 
worthy  and  safe,  and  are  bound  to  transport  the  cars  in  safety,  in 
which  respect  their  obligation,  in  case  there  be  no  contract  to 
the  contrary,  is  as  that  of  a  common  carrier;  but  that  such  ob- 
ligation does  not  extend  to  injuries  or  loss  sustained  in  reference 
to  the  keeping,  care  or  management  of  the  live  stock  within  the 
cars,  or  in  reference  to  the  feeding,  caring  for  or  watering  the 
same,  or  of  injuries  inflicted  by  the  animals  on  each  other; 
these  are  matters  for  the  owner's  regard  and  supervision,  which 
in  the  nature  of  things  are  not  within  the  business  of  railroad 
companies,  or  within  the  duties  of  railroad  operatives. 

Although  railroad  companies  are  held  to  be  common  car- 
riers in  Kansas,  when  engaged  in  the  carrying  of  livestock,  yet  it 
is  also  there  held  that  they  may,  by  special  contract,  limit  their 
liability  in  respect  thereto,  except  as  against  the  result  of  their 
own  negligence  or  the  negligence  of  their  employes;'  and  in 
cases  of  litigation  turning  on,  or  involving  the  question  of,  neg- 
ligence, and  growing  out  of  such  contracts  limiting  liability  in 
the  carriage  of  live  stock,  the  onus  prdbandi  is  on  the  plaintiff, 
in  a  suit  against  a  company,  to  establish  such  negligence  by 
competent  proof;  it  will  not  be  presumed." 

Under  a  contract  for  the  transportation  of  live  stock,  it  is  the 
duty  of  the  company  to  transport  according  to  the  usual  course  of 
business,  without  any  discrimination  against  that  particular  spe- 
cies of  freight  as  to  the  order  of  transportation,  but  that  it  is  to 
be  forwarded  in  the  order  in  which  it  is  received,  although  the 

'Kansas  Pacific  Ry.  Co.  v:   Rey-  lips  &  Colby  Const.  Co.,  44  Wis.  405, 

nolds  and  others,  8  Kans.  623,  641;  19  Am.  Ry.  Rep.  312. 

Kansas  Pacific  Ry.  Co.  ».  Nichols  and  "Kanp.  Pao.  Ry.  Co.  v.  Reynolds, 

others,  9  Kansas,  235;  Illinois  Cent.  swpra;  Kansas  Pac.  Ry.  Co. ».  Nichols, 

R.    R.   Co.  V.  Adams,  42  111.  474;  supra;  Clark  v.   St.  Louis,  Kansas 

McDaniel  v.  Chicago  &  Northwestern  City  &  Northern  Ry.  Co.,  64  Mo.  440, 

Ry.  Co.,  24  la.  412;  Morrison  v.  PhU-  17  Am.  Ry.  Rep.  284. 
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transportation  be  under  a  special  contract,  placing  "all  risk  of  loss, 
injury,  damage  and  other  contingencies  in  loading,  unloading, 
conveyance  and  otherwise,"  upon  the  owner  of  the  animals;  and 
that  the  company  "  do  not  undertake  to  forward  the  animals  by 
any  particular  train,  or  at  any  specified  hour,"  and  are  not  "  re- 
sponsible for  the  delivery  of  the  animals,  within  any  certain 
time,  or  for  any  particular  market";  and  "are  not  responsible 
for  any  negligence,  default,  mlscondnctj  or  otherwise,  on  the  ' 
part  of  the  company  or  their  servants,  or  of  any  other  person  .- 
whomsoever  causing  or  tending  to  cause  the  death,"  etc.  By 
such  contract,  the  carrier  is  bound  to  transport  in  the  usual  way 
and  time;  and  leaving  the  cattle  on  a  side  track,  exposed  to  in- 
jury, for  three  days,  where  they  could  neither  be  unloaded,  fed 
nor  watered^  without  any  excuse,  so  that  many  of  them  die, 
amounts  to  an  entire  abandonment  of  the  contract  of  transpor- 
tation, and  the  company  are  liable  for  the  loss.' 

Though  a  railroad  company  contract  to  carry  live  stock  by  the 
car  load,  under  a  contract  by  which  the  owner  may  place  in  the 
car  as  many  cattle  as  he  can,  yet  the  company  is  a  common  car- 
rier in  that  respect,  so  far  as  regards  the  character  and  sufficiency 
of  the  car."  And  thongh  the  owner  pass  free,  as  having  charge 
of  the  cattle,  yet  he  has  no  power  over  the  train,  or  the  manage- 
ment thereof.  The  company  are  bound  to  furnish  a  suitable  and 
6afe  car,  and  in  default  thereof  are  liable  for  loss  of  the  owner 
incurred  by  reason  of  such  default;'  nor  does  the  presence  of 
the  owner  alter  the  rule  of  law  in  this  respect.* 

But  the  carrier  of  live  stock  is  not  liable  for  injuries  or  dam- 
age thereto  growing  out  of  the  animals'  own  vitality,  or  for  in^ 
juries  by  refusing  food,  or  from  fright,  or  by  reason  of  the 
peculiar  propensity  or  habits  of  the  animals  to  themselves  or 
toward  each  other.*  And  although  the  carrier  insures  the  ar- 
rival of  the  property  at  the  place  of  destination,  against  every- 
thing but  the  act  of  God  and  of  the  public  enemy,  yet  the  con- 

1  Keeney  and  another  ®.  The  Grand  '    'Peters  v.  N.  .Orleans,  Jackaon  & 
Trunk  R.  R.  Co.  of  Canada,  47  N.  T.  Great  N.  R.  R.  Co^  16  La.  An.  222. 
(2  Sickels),  625.  *  Smith  v.  New  Haven  &  Northamp- 

2  Peters  V.  N.  Orleans,  Jackson  &  ton  R.  R.  Co.,  12  Allen,  531;  Evans 
Great  N.  R.  R.  Co.,  16  La.  An.  222.  v.  Fitchburg  R,   R.  Co.,  Ill  Mass. 

'  Peters  v.  N.  Orleans,  Jackson  &  142;  South  &  North  Ala.  R.  R.  Co.  v. 
Great  N.  R.  R.  Co.,  16  La.  An.  222.         Henlein,  52  Ala.,  (N.  S.),  606. 
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dition  in  which  it  shall  be  when  it  arrives  there  mnst  necessarily 
depend,  in  some  respects,  upon  the  natnre  of  the  property  trans- 
ported,' if,  indeed,  the  full  common  law  rule  of  liability  is  ap- 
plicable to  carriers  of  live  stock.  On  this  subject  there  is  a 
conflict  of  authority,  and  the  principles  so  well  settled  in  regard 
to  the  carriage  of  ordinary  inanimate  property  are  not,  to  our 
mind,  at  all  applicable  to  the  carriage  of  live  stock  in  large 
quantities  upon  long  lines  and  connecting  lines  of  railroad,  in 
crowded  cars,  which,  though  drawn  by  the  companies  over  whose 
roads  they  pass,  are  carried  by  the  car-load,  and  the  owners  or 
servants  thereof  all  the  time  continue  with  them,  and  have  charge 
and  care  thereof,  and  water,  feed  and  care  for  the  same — they 
being  best  competent,  from  their  own  knowledge  of  their  pe- 
culiar habits  and  wants  of  the  stock,  to  care  for  the  animals. 
But  if  received  to  be  cared  for  and  carried  by  the  company, 
exclusive  of  any  care  or  accompaniment  of  the  owners,  and  on 
the  ordinary  terms,  then  the  rule  of  strict  liability  would  be  less 
unreasonable^  We  think,  however,  that  railroad  companies  are 
not  bound  in  law  to  receive  and  carry  live  stock  upon  any  such 
terms  of  common  law  liability,  but  may  make  their  own  terms, 
and  in  default  of  compliance  therewith  may  decline  to  receive 
and  carry  such  at  all.  They  can  not  be  compelled  to  perform 
the  duties  both  of  carriers  and  of  herdsmen  and  hostlers,  which 
latter  avocations  are  not  contemplated  by  the  nature  of  their  or- 
ganization. 

But  be  this  as  it  may,  and  whether  they  be  received  for  car- 
riage subject  to  the  one  rule  or  the  other,  in  either  case  the  vehi- 
cles and  cars  must  be  sufficiently  strong  to  secure  them;  and  if 
otherwise,  and  loss  thereby  occurs,  without  the  owner's  fault,  the 
company  will  be  liable."  But  where  the  owner  of  the  animals, 
as  hereinbefore  stated,  goes  with  and  retains  the  custody  of  the 
animals,  and  cares  for  them  himself,  by  the  terms  of  carriage, 
during  transit,  the  strict  rule  of  common  law  liability  does  not 
apply.  The  company  are  bound  for  the  safe  arrival  of  the  car 
and  property,  as  'against  its  own  negligence,  or  insufficient  road 
and  appliances,  but  not  for  the  condition  or  personal  care  of  the 
animals.' 

'  Smith  V.  New  Haven  &  Northamp-      ampton  R.  R.  Co.,  12  Allen,  531. 
ton  R.  R.  Co.,  12  Allen,  531.  '  Smith  v.  New  Haven  &  Northamp- 

'  Smith    V.    New  Haven  &  North-      ton  R.  R.  Co.,  12  Allen,  531,  534. 
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One  who  himself  assists  in  loading  live  stock  of  his  own  into  a 
particular  car,  without  making  a,ny  objection  to  the  car  at  the 
time,  will  not  be  allowed  thereafter  to  object  to  the  cliaracter  of 
the  car  as  to  suitableness,  in  reference  to  anything  apparent  to 
him  at  the  time  of  loading  the  stock  into  tlie  same.  In  a  con- 
troversy growing  out  of  injury  to  the  animals,  he  will  not,  as 
against  things  thus  apparent  to  him,  be  allowed  to  say  or  testify 
that  they  ought  to  have  been  shipped  in  some  other  kind  of  car.* 
And  where,  by  the  contract  of  affreightment,  the  owner  himself 
is  to  go  along  with  and  take  care  of  the  stock,  he  can  not  recover 
for  any  injury  to  them  resulting  from  mere  negligence  of  the 
company,  to  which  by  his  own  negligence  he  contributes." 

Although  when  the  owner  of  live  stock  which  is  to  be  carried 
makes  his  own  selection  of  the  vehicle  in  which  they  are  placed 
for  carriage,  and  tha,t  selection  is  made  under  circumstances 
charging  him  with  knowledge  of  the  capabilities  and  defects  of 
such  vehicle,  then  the  company  are  not  responsible  in  respect 
thereof,'  yet  if  there  be  defects  which  are  not  visible  and  palpa^ 
ble,  it  is  in  such  a  case  the  duty  of  the  company  to  point  out 
the  same;  and  if  not  pointed  out,  it  is  the  duty  of  the  company, 
in  an  action  involving  the  suitableness  of  such  vehicles,  to  prove 
that  the  defects  were  open,  visible  and  apparent.  Otherwise,  if 
injury  ensue  by  reason  of  such  defect,  the  company  are  liable,* 

For  injury  resulting  to  such  stock  from  unreasonable  delay  in 
their  carriage,  or  for  want  of  an  opportunity  being  allowed  by 
the  company  to  water  the  same,  the  company  will  be  held 
responsible,  if  the  owner  himself  be  free  from  negligence  or 
fault  in  respect  thereto;'  and  when  the  question  of  negligence 
of  either  or  both  of  the  parties,  in  regard  to  such  transaction, 

'Betts  V,  Farmers'  Loan   &  Trust  Ogdensburg  &  Lake  Charaplain  R.  R. 

Co.,  21  Wis.  80;  Chicago  &  N.  West-  Co.,  102  Mass.  557;  Betts  v.  Farmers' 

em  Ry.  Co.  v.  Van  Dresar  and  anoth-  Loan  &  Trust  Co.,  21  Wis.  80;  Chica- 

er,  22  Wis.  511;  Ohio  &  Miss.  R.  R.  go  &  North  Western  Ry.  Co.  v.  Van 

Co.  V.  Dunbar,  20  111.  623;  East  Tenn.  Dresar,  22  Id.  511.    But  see  Welsh  v. 

&  Ga.  R.  R.  Co.  V.  Whittle,  27  Ga.  635.  Pittsburg,  Fort  Wayne  &  Chicago  R. 

'  Chicago  &   N.  Western  Ry.  Co.  R.  Co.,  10  Ohio  St.  65;  Ogdensburg 

V.  Van  Dresar  and   another,  22  Wis.  &  Lake  Champlain  R.  R.  Co.  v.  Pratt, 

511.  22  Wall.  123. 

'Harris  v.  Northern  Indiana  R.  R.  *  Harris  v.  Northern  Indiana  R.  R. 

Co.,  20  N.  T.  (6  Smith),  232;  Illinois  Co.,  20  N.  Y.  282. 

Cent.  R.  R.  Co.  v.  Hall,  58  111,  409, 11  ^  Harris  p.  Northern  Indiana  R.  E. 

Am.  By.  Rep.  95.    And  see  Pratt  v.  Co.,  20  N.  T.  (6  Smith),  232. 
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rests  upon  conflicting  or  doubtful  facts  and  circumstances,  it  is 
proper  to  refer  the  decision  thereof  to  the  jury.' 

Carriers  of  live  stock  do  not  insure  against  such  injuries  as 
result  from  their  natural  propensities,  and  which  foresight  and 
vigilance  may  not  prevent.'  And  if  transported  under  a  special 
agreement,  the  terms  of  that  agreement  determine  the  liability 
and  rights  of  the  parties,'  unless  the  loss  occurs  by  the  willfal- 
ness  or  negligence  of  the  carrier,  who  is,  when  there  is  a  special 
agreement,  a  private,  and  not  a  common  carrier.* 

Though  railroad  companies  are  liable,  according  to  the  rules 
in  relation  to  common  carriers,  for  the  safe  carriage  and  arrival 
of  things  received  to  carry,  yet  they  are  not  always  responsible 
for  the  condition  in  which  the  goods  arrive.  Ordinary  and 
natural  decay,  fermentation  and  natural  shrinkage  and  leakage, 
spontaneous  combustion,  and  like  natural  tendencies  to  injury, 
loss  or  decay,  are  matters  to  which  the  liability  of  the  carrier 
does  not  extend ;°  therefore,  the  transportation  of  domestic 
animals  is  not  subject  to  the  precise  rules  of  law  as  are  packages 
of  chattels  or  other  inanimate  things.'    Living  animals  have  ex- 

'  Harris  v.  Northern  Indiana  R.  E.  the  carrier  is  relieved  from  responsi- 

Co.,  20  N.  Y.  (6  Smith),  232.  bility  if  he  can  show  that  he  has  pro- 

'  Penn  ».  The  Buffalo  &  Erie  R.  R.  vided  all  suitable  means  of  transpor- 

Co.,  49  N.  Y.  (4  Sickels),  204;   Cragin  tation,  and  exercised  that  degree  of 

and  others  v.  N.  Y.  Cent.  R.  R.  Co.,  care  which  the  nature  of  the  prop- 

51  N.  Y.  (6  Sickels),  61.  erty  requires."    Earl,  Comr.,  in  Crar 

'  Penn  v.  The  Buffalo  &  Erie  R.  R.  gin  and  others  v.  New  York  Cent.  B. 

Co.,  49  N.  Y.  (4  Sickels),  204;  South  &  R.  Co.,  supra. 

North  Ala.  R.  R.  Co.  v.  Henlein,  56  *Penn  v.  The  Buffalo  &  Erie  R. 

Ala.  368,  19  Am.  Ry.  Rep.  200.    And  R.  Co.,  49  N.  Y.  204;    S.  &  N.  Ala. 

so,  if  the  agreement  be  for  the  trans-  R.  R.  Co.  ».  Henlein,  supra.    Such 

portation  of  a  person,  instead  of  live  damages    may    be   recouped  by  the 

stock,  the  special  agreement  controls:  shipper,  in  an  action  for  the  freights: 
Poucher  v.  NewYorkCent.  R.  R.  Co.,  '   S.  &  N.  Ala.  R.  R.  Co.  v.  Henlein. 

49  N.  Y.  (4  Sickels),  263;  Cragin  and  But  such  claim  for  damages  can  not 

others  v.  The  New  York  Cent.  R.  R.  be  split  up,  and  made  the  foundation 

Co.,  51  N.  Y.  61.     "  In  the  transpor-  of  two  or  more  suits;  if  an  action  is 

tation  of  such  stock,  in  the  absence  of  brought  for  a  part  only  of  the  claim, 

negligence,    the   carrier   is    relieved  it  will  be  a  bar  to  any  further  action 

from  responsibility  for  such  injuries  or  recovery  of  any  kind:  Jbid. 
as  occm-  in  consequence  of  the  vitality  !       *  Evans  v.  Fitchburg  R.  R.  Co.,  Ill 

of  the  freight.    He  does  not  absolutely  Mass.  142,  143,  144. 

wai-rant  live  freight  against  the  conse-  'Evans  ».  Fitchburg  R.  R.  Co.,  Ill 
quences  of  its  own  vitality.    •    *    *  .  i  Mass.  142, 143,  144. 
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'  citabilities  and  volitions  of  their  own,  combativeness  sometimes 
also.  These  increase  greatly  the  risk  and  difficulty  of  safe  car- 
riage. They  are  carried  in  a  mode  opposed  to  their  instincts 
and  habits;  they  may  become  uncontrollable  by  fright  or  pas- 
sion, and  in  spite  of  every  precaution  may  injure  or  destroy 
themselves  in  efforts  to  regain  their  liberty,  or  may  injure  or 
kill  each  other.  If  they  do  one  or  the  other,  and  the  company 
have  exercised  the  proper  care  arid  foresight  to  prevent  it,  there 
can  be  no  recovery  for  the  damages,  if  loss  ensues.'  In  the  case 
cited  here  from  6th  Duer,  the  court  say:  "We  are  not  able  to 
perceive  any  reason  upon  which  the  shrinkage  of  the  plaintiff's 
cattle,  their  disposition  to  become  restive,  and  their  trampling 
upon  each  other  when  some  of  them  lie  down  from  fatigue,  is  not 
to  be  deemed  an  injury  arising  from  the  nature  and  inherent 
character  of  the  property  carried,  as  trnly  as  if  the  property  had 
been  of  anj'  description  of  perishable  goods." ' 

The  phrase  "  feeding  and  watering,"  as  ordinarily  used  in 
contracts  for  the  transportation  of  live  stock,  has  received  a  legal 
definition,  and  has  reference,  in  contemplation  of  law,  exclu- 
sively to  ordinary  sustenance,  as  food  and  drink,  required  b^' 
the  animals  during  their  transportation,  and -not  to  that  out- 
ward application  of  water  which  is  sometimes  required  for  over- 
heated hogs  or  other  animals,  to  prevent  their  suffocation;'  but 
where  it  is  the  custom  of  the  railroad  company  to  apply  from  its 
tanks  water  externally  to  hogs  in  an  overheated  condition,  it 
will  become  liable  for  loss  occasioned  by  refusal,  on  request,  so 
to  do.* 

And  so  in  Michigan  the  ruling  is,  that  railroad  corporations, 
though  common  carriers  in  respect  to  ordinary  property  carried 
by  them,  are  not  such  in  reference  to  the  carriage  of  live  stock; 
and  that  the  mere  fact  that  they  are  accustomed  to  carry  sucli 
property  on  special  terms,  variant  from  those  of  common  carriers. 

'  Smith  V.  N.  Haven  &  Northamp-  111  Mass.  145. 

ton  R.  R.  Co.,  12  Allen,  531;  Evans  v.  =111.  Cent.  R.  R.  Co.  v.  Adams,  42 

Pitchburg  R.  R.  Co.,  Ill  Mass.  142,  111.  474. 

144,  145;  Clarke©.  Rochester  &  Syrar  '111.  Cent.  R.  R.  Co.  v.  Adams,  42 

cuse  R.  R.  Co.,  14  N.  T.  570;  Conger  HI.  474.    Against  the  effect  of  such 

V.  Hudson  River  R.  Jl.  Co.,  6  Duer,  negligence,  no  contract  of  exemption 

375.  will  protect  the  company:  lb. 

'  6  Duer,  381;   cited  by  the  court  in 
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does  not  mate  them  common  carriers  in  respect  thereto.'  The 
provisions  of  the  act  of  assembly  of  that  state,  inhibiting  snch  cor- 
porations from  limiting  their  common  law  liability  as  carriers  in 
respect  to  the  carriage  of  property,  apply,  not  to  the  carriage  of 
live  animals,  but  to  snch  property  only  as  the  companies,  under 
their  charters,  are  bound  to  carry  upon  common  law  terms.' 

So  again,  where  the  contract  for  the  transportation  of  live 
animals  exempted  the  company  from  damages  caused  by  the 
negligence  of  servants  of  the  company  in  loading,  unloading, 
conveyance  and  otherwise,  it  is  held  that  it  still  devolved  on  the 
company  to  furnish  suitable  and  roadworthy  cars,  and  that  for 
injuries  and  loss  incurred  by  the  owner  of  the  animals  for  want 
of  such,  the  company  were  liable.' 

28.  Lien  for  freights. — Ordinarily,  a  common  carrier  has  a 
lien  for  freights  and  charges  upon  goods  c£irried,if  the  same  have 
not  been  paid  in  advance;*  and  such  lien  exists  also  for  back 
freights  and  charges  paid  by  the  carrier,  if  the  custom  be,  as  is 
sometimes  the  case,  to  pay  such  back  charges  by  each  carrier  re- 
ceiving the  same,  in  turn,  and  thus  carrying  forward  the  whole 
freight  and  charges  of  the  several  lines  over  which  the  goods  may 
pass,  and  collecting  the  same  by  the  last  carrier,  on  delivery  of 
the  goods.^  But  this  lien  does  not,  in  either  case,  attach,  as  to 
goods  shipped  by  one  coming  wrongfully  into  the  possession 
of  them,  and  who,  therefore,  has  no  right  to  ship  them,  or  to 

'  The  Mich.  Southern  &  N.  Ind.  B.  Clarke),  165.    Their  obligation  as  to 

E.  Co.  V.  McDonough,  21   Mich.   (3  proper  care  and  the  running  of  trains 

Clarke),  165;  Lake  Shore  &  Mich.  S.  are  as  at  common  law;  but  they  are 

R.  R.   Co.  V.  Perkins,   27  Mich.  (3  only  bound  to  be  prepared  to  meet  the 

Post).  329.    And  when  charged  in  an  ordinary  emergencies  of  their  busi- 

action    as    common    earners  of   live  ness:  lb. 

stock,  they  must  be  proved  to  have  'Hawkins    and    another   v.  Great 

undertaken  as  such:  Lake  Shore  &  Western  R.  R.  Co.,  17  Mich.  (4  Jenni- 

Mich.  S.  R.  R.  Co.  v.  Perkins,  supra.  son),  57;  Great  Western  R.  W.  Co.  v. 

And  where  the  complaint  goes  upon.  Hawkins  and   another,  18  Mich.  (5 

the  defendant's  negligence,  and  not  Jennison),  427;  Rhodes  e.  Louisville  & 

upon  his  liability  as  common  carrier,  Nashville  R.  R.  Co.,  9  Bush,  688. 

the    recovery   must   be   accordingly:  *  Stevens  and  another  v.  Boston  & 

Morrison  v.  Phillips  &  Colby  Const.  Worcester  R.  R.  Co.,   8  Gray,  262; 

Co.,  44  Wis.  405,  19  Am.  Ry.  Rep.  Lane  and  others  v.  Old  Colony  &  Fall 

312.  River  R.  R.  Co.,  14  Gray,  143. 

''The  Mich.  Southern  &  N.  Ind.  R.  '^Stevens  and  another  p.  Boston  & 

R.  Co.  V.    McDonough,  21  Mich.  (3  Worcester  R.  R.  Co.,  8  Gray,  262. 
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create  a  lien  thereon/  The  safety  of  the  carrier,  as  to  compen- 
sation, is  in  no  wise  jeopardized  by  this  rule  of  law,  as  he  has  it 
in  his  power  to  require  payment  in  advance,  if  he  thinks  proper 
80  to  do. 

Such  lien  upon  the  property  carried  exists,  however,  only 
while  it  is  yet  in  their  possession,  for  the  amount  of  their 
freight  of  the  particular  property,  and  is  only  co-extensive  with 
the  right  to  recover  freight.  If  the  contract  of  carriage  has  been 
performed,  then  the  company  is  entitled  to  recover  freight,  and 
is,  therefore,  invested  with  a  lien  in  law  to  the  amount;''  if, 
however,  the  contract  of  carriage  has  not  been  performed,  or  has 
been  so  illy  performed  as  to  inflict  upon  the  owner  or  consignee 
an  injury  to  the  property,  resulting  in  a  loss  as  great  or  greater 
than  the  amount  which  would  otherwise  be  due  for  freisrht,  then 
no  lien  in  law  exists,  as  in  such  case  no  freight  is  due,  and  the 
consignee  may  maintain  an  action  of  replevin  for  the  property. 
In  the  trial  of  stieh  action  of  replevin,  the  claim  of  damages  may 
be  set  Up,  instead  of  resorting  to  a  cross  action,  by  the  owner  of 
the  goods,  a  proper  basis  being  laid  for  the  same  in  the  plead- 
ings, and  thus  the  whole  controversy  and  claims  of  the  parties 
be  settled  in  one  and  the  same  action.  The  Supreme  Court  of 
Vermont,  B-aeeett,  J.,  in  the  leading  case  here  cited,  say: 
"  There  would  seem  to  be  no  good  reason  why  the  liability  of 
the  carrier  to  the  freighter  for  damage  accruing,  through  his 
fault,  in  the  carriage  of  the  property,  should  not  be  asserted  and 
determined  by  way  of  defense  to  his  claim  for  freight,  as  well  as 
by  a  cross  action  for  such  damage.  Indeed,  not  only  do  the 
analogies  of  cases  involving  similar  relations  of  subject-matter 
and  parties  justify  it,  but  there  are  reasons  peculiar  to  this  par- 
ticular class  of  cases  that  seem  to  render  it  peculiarly  proper."' 

And  if  the  goods  be  warehoused  by  the  company,  at  the  place 
to  which  they  were  received  to  be  carried,  to  await  the  owner's 
application  for  the  same,  the  company  have  a  right,  after  a  rear 

1  Stevens  and  another  o.  Boston  &  Co.,  42  Vt.  441,  445;  S.  C.  1  Am.  E. 

"WorcesterR.R.  Co.,  8  Gray,  262,266;  350;  Humphreys  v.  Reed,  6  Whart. 

Clark  ».  The  Lowell  &  Lawrence  E.  R.  435;    Cutting   and  .others  v.  Grand 

Co.,  9  Gray,  231.  Trunk  R.  W.  Co.,  13  Allen,  381;  Bos- 

^  Dyer  v.  The  Grand  Trunk  R.  W.  ton  &  Maine  R.  R.  Co.  v.  Bro*n  and 

Co.,  42  Vt.  441;  S.  C.  1  Am.  R.  350.  others,  15  Gray,  223. 

» Dyer  v.  The  Grand  Trunk  R.  W. 
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Bonable  time  for  delivery  of  the  same,  to  charge  storage  thereon, 
and  a  lien  accrues  to  the  company  for  the  amount  thereof,  as 
against  the  particular  goods  upon  which  the  charges  accrue,  for 
the  payment  of  which  the  goods  may  be  lawfully  detained,  until 
the  charges  for  storage,  and  also  for  freights,  if  any,  be  fully 
paid.' 

29.  Carriers  of  bonded  goods. — Carriers  of  goods  which  are 
subject  to  unpaid  government  duties,  known  to  the  carrier  to  be 
such,  and  being  carried  from  one  revenue  district  of  the  United 
States  into  another,  are  bound  to  deliver  the  same  into  a  bonded 
warehouse;  that  is,  to  the  bonded  warehouse  officer  of  the  district 
or  place  whereto  the  goods  are  consigned,  although  directed  to, 
or  as  belonging  to,  an  individual  personal  consignee.  It  is  the 
duty  of  the  carrier,  on  the  arrival  of  the  goods  in  such  cases  at 
their  destination,  to  notify  the  government  authorities  of  such 
warehouse  of  their  arrival,  and  to  afford  a  reasonable  time  and 

.  opportunity  for  their  reception  and  removal.  If  this  be  not 
done,  and  the  goods  are  burned,  the  carrier  is  liable,  although 
they  were  warehoused,  for  the  rule  in  ordinary  cases  of  individual 
consignees  does  not  apply.' 

30.  Carriers  must  be  treated  by  shippers  with  good  faith. — 
Common  carriers  are  not  necessarily  such  in  respect  to  money 
and  bank  bills,  and  are  not  compelled  to  carry  them,  unless  for 
such  enlarged  compensation  as  shall  reconcile  them  to  the  risk 
of  the  undertaking;  for  bank  bills  and  money,  in  ordinary  busi- 
ness parlance,  do  not  come  under  the  head  of  goods  and  chattels, 
or  goods  and  freight.'  But  if  common  carriers  of  bank  bills  or 
money,  they  are  entitled  to  be  treated  with  good  faith,  and  to  be 
informed  thereof,  that  they  may  have  a  corresponding  premium 
or  compensation  for  the  carriage,  by  reason  of  the  necessary  addi- 
tional care,  and  the  risk  incurred;  and  if  not  so  informed,  they 
are  not  liable  for  the  loss  thereof,*  unless  wantonly  caused  by  the 
carrier. 

31.  Contract  to  carry  on  time. — A  contract  of  a  common 
carrier  to  carry  goods  within  a  specified  time,  is  a  contract  with 

'111.  Cent.  R.  R.  Co.  v.  Alexander  'Chicago  &  Aurora  R.  R.  Co.  v. 

and  others,  20  111.  23,  29.  Thompson,  19  111.  578. 

"Chi.  &  N.  W.  R.  R.  Co.  v.  Saw-  'Chicago  &  Aurora  R.  R.  Co.  v. 

yer,  69  HI.  285.  Thompson,  19  III.  578. 
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reference  to  the  responsibilities  which  the  law  imposes  upon 
such  carriers  in  ordinary  cases,  so  far  as  relates  to  the  risk  of  the 
goods.  The  carrier  assumes  responsibility  as  to  time;  but  the 
rule  of  liability  for  injury  or  loss  is  at  common  law.  The  com- 
pany do  not  become  absolute  insurers  of  their  safe  delivery  at 
all  events;  but  are  exempt  if  the  goods  be  destroyed  by  the  act 
of  God  or  the  public  enemy,  before  the  time  of  delivery  expires. 
The  exemption,  in  such  case,  covers  not  only  their  ordinary  lia- 
bility as  carrier,  but  also  any  claim  growing  out  of  the  con- 
tract, as  for  non-compliance  in  point  of  time;* 

The  making  arrangements  to  run  special  fruit  trains  from 
fruit-growing  districts  to  market,  and  holding  out  public  notice 
thereof,  and  of  the  time  to  be  made  by  such  trains  as  to  their 
arrival  at  market,  is  not  regarded  in  law  as  creating  a  special 
contract,  between  the  railroad  corporations  so  holding  out 
inducements  and  the  shippers,  to  deliver  absolutely  within  the 
advertised  time.  There  is  no  greater  or  other  obligation  created 
thereby  than  that  of  common  carrier.  Time,  in  such  case,  is  the 
object  aimed  at — but  not  of  the  obligation,  except  the  expect- 
ancy— that,  as  in  other  cases  of  carriage,  the  carriers  are  bound 
to  perform  within  a  reasonable  time.  To  make  a  time  contract, 
there  must  be  mutuality,  of  obligation  and  express  stipulation.^ 

Nor  are  the  carriers  liable  in  such  cases  for  loss  by  natural  decay 
of  the  property,  unless  there  be  unreasonable  delay,  as  the  cause 
of  it,  during  transit;  but  they  are,  even  by  the  rule  of  reason- 
able diligence,  held  to  a  stricter  care  and  diligence  than  ordi- 
nary, on  account  of  the  natural  tendency  in  the  cargo  to  do  so.' 
If  fliere  be  mutual  negligence,  there  can  be  no  recovery,  if  ordi- 
nary  care  on  the  part  of  the  plaintiff  is  wanting,  which  would 
have  avoided  the  injury.* 

In  New  Hampshire,  it  is  holden  that  a  contract  for  carriage, 
to  be  performed  on  a  particular  day,  though  oral,  and  without 
any  special  consideration  more  than  the  ordinary  charges,  is 

'  Strohn  and  another  v.  The  Detroit  Truax  v.  Phila.,  "Wil.  &  Bait.  E.  R. 

He  Mil.  R.  R.  Co.,  23  Wis.  126.  Co.,  3  Houston,  233.     And  though 

2  Reed  &  Walker  v.  Phila.,  Wil.  &  there  be  a  through  contract,  where  the 

Bait.  R.  R.  Co.,  3  Houat.  176.  line  consists  of  several  roads,  yet  one 

'  Reed  &  Walker  v.  Phila.,  Wil.  &  company  is  not  liable  for  loss  on  the 

Bait.  R.  R.  Co.,  3  Houston,  176.  line   of  another:    Truax   v.   Phila., 

*  Reed  &  Walker  v.  Phila.,  Wil.  &  Wil.  &  Bait.  R.  R.  Co.,  supra. 
Bait.  R.  R.'Co.,    3  Houston,    176j 
83  s 
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binding;  and  that  for  a  breach  thereof,  the  damage  is  the  differ- 
ence in  price  of  the  article  in  the  market  to  which  it  was  eon- 
signed,  on  the  day  it  should  have  arrived  there,  and  oh  the  day 
of  its  actual  arrival.'  And  it  is,  moreover,  holden  in  the  same 
case,  that  if  a  sale  of  the  goods  be  already  contracted  for  by  the 
consignor,  for  delivery  at  the  place  to  which  they  are  consigned 
in  a  given  time,  or  such  time  as  required  immediate  transporta- 
tion, and  the  railroad  company  receive  the  goods  with  knowledge 
thereof,  and  agree,  in  view  thereof,  to  carry  them  immediately, 
but  instead  of  so  doing,  delay  an  unreasonable  time,  or  for  such 
a  time  as  amounts  to  a  breach  of  the  contract  for  carriage,  that 
the  company  will,  moreover,  be  liable  to  special  damages,  if  a 
basis  be  laid  therefor  in  the  pleadings,  for  such  breach  of  con- 
tract; as,  for  instance,  for  the  loss  of  sale,  and  for  such  other  in-  ' 
jury  as  will  ordinarily  follow  a  breach  of  contract  under  such 
special  circumstances,  including  reasonable  expenses  incurred  in 
looking  up,  caring  for,  and  disposing  of,  the  property,  if,  failing 
to  arrive  in  proper  time,  the  purchaser,  by  reason  thereof,  de- 
clined to  take  it,  and  the  property  be  thrown  back  upon  the  con- 
signor.^ 

32.  Seizure  of  goods  on  legal  process — Destruction  by  public 
■  enemy. — When  property  which  is  in  the  hands  of  a  carrier  for 
transportation,  or  is  in  actual  course  of  transit  in  a  carrier's 
.hands,  is  seized  upon  legal  process,  such  property  is  tliereby 
placed  in  the  custody  of  the  law,  if  in  the  actual  jurisdiction  at 
the  time,  and  an  action  at  the  suit  of  the  consignor  will  not  lie 
for  such  property,  even  after  demand  is  made  for  the  same;  the 
action,  to  test  the  right,  should  be  against  the  officer.  Such,  too, 
is  the  law,  whether  seized  .on  process  against  the  real  owner,  or 
against  some  one  else,  for  of  the  ownership  the  judiciary,  and 
not  the  carrier,  is  the  judge;  and  the,  too,  though  neither  the 
consignor  nor  consignee  be  made  a  party  to  the  proceedings." 

iDeming  v.  Grand  Trunk  R.  R.  290,350,453;  Stiles  v.  Davis  &  Bar- 
Co.,  48  N.  H.  455;  S.  C.  2  Am.  R.  ton,  1  Black.  101;  Kennedys.  Brent, 
267.  6  Cranch,  187;  Verral  v.  Robinson,  5 

2  Deming   v.   Grand  Trunk  R.   R.  Tyrwhitt,  1069;    Burlin^ame  v.  Bell, 

Co.,  48  N.  H.  455;  «.  C.  2  Am.  R.  16  Mass.  318;  Tillinghast  v.  Johnson, 

■267;  Griffin  i>.  Colver,  16  N.  Y.  489,  5  Ala.  514;   Blaisdell  v.  Ladd,  14  N. 

494;    Humphreysville  Copper  Co.  v.  H.  129;  Savannah,  Griffin  &  N.  Ala. 

Vt.  Copper  Mining  Co.,  33  Vt.  92.  R.  R.  Co.  v.  Wilcox,  48  ,Ga.  432,  11 

'  Drake  on  Attachments,  2  ed.,  sees.  Am.  Ry.  Rep.  375. 
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And  the  same  rule  holds  good  if  the  seizure  be  by  garnishment  of 
the  carrier;^  subject,  however,  to  the  principles  of  the  law  as 
applicable  to  such  case,  in  regard  to  local  jurisdiction,  and  the 
rights  of  the  carrier,  when  the  property  is  somewhere  en  route, 
in  actual  course  of  transit,  for  which,  see  title  Garnishment. 

Althougli  property  taken  from  a  common  carrier  by  writ  of  at- 
tachment sued  out  against  the  consignee  or  owner  of  the  property, 
is  in  that  respect  in  the  custody  of  the  law,  and  is  so  placed  by 
a  superior  force  or  governmental  power,  beyond  the  ability  of 
the  carrier  to  resist,  and  by  .reason  of  which  he  will  be  excused 
from  its  delivery  while  so  remaining  in  legal  custody^  (and,  as 
a  sequence,  for  a  reasonable  time  after  restoration  thereof  to  the 
carrier,  m  case  it  be  restored),  yet  it  does  not  follow,  nor  is  it 
the  law,  that  the  wrongful  attachment  of  property  in  the  bands  of 
the  carrier,  sach  as  the  taking  of  the  property  as  the  property 
of,  and  for  a  debt  of,  a  different  one  than  the  real  owner  or  con- 
signee, will  relieve  the  carrier  from  delivery  of  the  same;  the 
owner  may  nevertheless  proceed  against  the  carrier,  and  will 
have  his  legal  remedy,  leaving  the  carrier  to  pursue  the  property 
by  defending  the  suit,  or  to  seek  his  remedy  by  trespass,  or  other 
proceeding,  against  those  thus  wrongfully  taking  it.' 

The  process  of  attachment  is  not  regarded  as  placing  the 
property  in  the  custody  of  the  law,  when  belonging  to  one  person, 
and  taken  in  an  attachment  against  another.  The  proceeding  is 
a  trespass,  and  an  action  lies,  therefore,  by  the  carrier  from  whom 
taken,  if  taken  from  a  carrier,  or  an  action  of  replevin  may  be 
maintained,  except  when  such  action  of  replevin  will  bring  into 
conflict  the  state  and  federal  authorities;  and  without  regard  to 
such  conflict,  trespass  will  always  lie  in  such  cases,  which  being 
for  money  damages  against  the  person  of  the  ofiicer,  and  not  ad- 
verse in  any  way  to  the  proceeding,  can  not  give'rise  to  sij,ch 
a  conflict.* 

Nor  are  the  cases  of  Stiles  v.  Davis,  1  Black,  101,  or  Buck  v. 
Colbath,  3  Wallace,  33i,  as  is  sometimes  supposed,  in  conflict 

'  Stileg  V.  Davis  &  Barton,  1  Black,  man,  14  Gray,  666;  Freeman  v.  Howe, 

101.  24  How.  450. 

2  Edwards  v.  The  White  Line  Tran-  *  Edwards  v.  The  "White  Line  Tran- 
sit Co.,  104  Mass.  159;  S.  C.  6  Am.  R.  sit  Co.,  104  Mass.  159;  Howe  v.  Free- 
213.                                            ,  man,  14  Gray,  566;  Freeman  v.  Howe, 

» Edwards  v.  The  White  Line  Tra,n-  24  How.  450. 
sit  Co.,  104  Mass.  159;  Howe  v.  Free- 
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with  this  principle.  The  case  of  Stiles  v.  Davis  was  an  action  of 
trover  for  conversion  of  the  goods,  and  not  an  action  on  the  con- 
tract of  transportation,  and  involved  a  mere  failure  to  deliver, 
wherein  there  was  no  denial  of  the  plaintiff's  right,  but  merely  a 
showing  that  the  goods  were  taken  and  detained  upon  a  writ  of 
attachment;  thus  failing  to  show  conversion,  the  action  failed.' 
Mere  excess  of  business  occasioned  by  required  transportation 
of  military  supplies,  and  even  so  far  taking  control  of  the  road 
by  the  military  authorities  of  the  government  as  to  order  govern- 
ment transportation  to  have  a  preference  in  point  of  time  over 
other  freights,  where  there  is  no  absolute  prohibition  to  transport 
property  received  by  a  railroad  company  for  transportation,  will 
not  amount  to  such  superior  force,  or  vis  major,  as  to  excuse 
the  company  from  loss  occasioned  by  a  failure  to  carry  property 
so  received  within  a  reasonable  time.''  Only  the  act  of  God  or 
of  the  public  enemy  will  amount  to  such  superior  force  as  to 
excuse  performance  in  the  carriage  of  property  by  a  common 
carrier.'  And  though  the  public  enemy  so  far  interfere  with 
property,  while  being  transported,  as  to  remove  tlie  same  from 
the  cars,  when  they  have  seized  upon  the  latter,  yet  that  circum- 
stance alone  will  not  release  the  company  from  liability,  if,  with- 
out further  cause  from  such  enemy,  the  property  be  destroyed 
or  lost.  In  case  of  such  removal,  it  is  the  duty  of  the  company 
to  care  for  the  property,  and  to  make  every  reasonable  effort  to 
preserve  it;  and  if  not  so  cared  for,  and  the  same  be  lost,  the 
company  are  liable.  In  such  case,  the  proximate  cause  of  loss 
is  the  subsequent  neglect  to  take  care  of  the  same,  and  therefore 
the  loss  falls  upon  the  company.* 

1  Stiles  V.  Davie,  1  Black,  101.  McClellati,  54  111.  58;  111.  Cent.  R.  R. 

'Illinois  Cent.  R.  R.  Co.  v.  McClel-  Co.  v.  Frankenberg,  54  HI.  88;  S.  C.  5 

Ian,  54  111.  58;  S.  C.  5  Am.  R,  88.  Am.  R.  92. 

'  Porter  v.  Chi.  &  Rook  Island  R.  R.  ♦The  Cent.  Line  of  Boats  v.  Lowe, 

Co.,  20  111.  407;  111,  Cent.  R.  R.  Co.  v.  50  Geo.  609. 
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1.  It  is  the  common  carrier's  contract  to  carry  and  deliver. — 
The  execution  and  delivery  of  a  bill  of  lading  or  receipt  by  the 
carrier  to  the  consignor,  is  the  ordinary  manner  of  contracting 
to  carry  and  deliver  goods  and  property  consigned  for  carriage.' 
The  custom  of  railroad  carriers  in  this  respect  is  derived  from 
tlie  common  law  usage  and  law  of  carriers.  The  usual  and 
more  proper  course  is  to  execute  the  same  in  three,  or  triplicate, 
originals;  one  of  which  is  retained  by  the  carrier,  one  delivered 
to  the  consignor,  and  the  other  sent  or  to  be  forwarded  to  the 
consignee  or  his  agent."  These  documents  shoiild  set  forth  the 
names  of  the  consignor  and  consignee,  the  place  of  consignment 
or  receipt  of  the  goods  for  carriage,  the  description,  quantity 
and  marks  of  the  property  or  parcels,  as  also  the  price  paid  or 
to  be  paid  as  freight." 

.  By  force  thereof,  in  law,  the  carrier  becomes  liable  to  deliver 
the  goods  at  the  place  of  destination,  if  on  his  own  route,  to  the 
consignee,  on  payment  of  the  freight  by  him,  if  not  prepaid,  in 
like  good  condition  as  received;  except  loss  or  injury  incurred 
from  the  act  of  God,  the  public  enemy,  or  the  via  mcyor  of  judi- 
cial interference,  and  by  force  of  process  from  the  courts  of  the 
country.  If,  however,  the  goods  be  consigned  to  a  connecting 
line,  or  otherwise,  it  is  then  the  obligation  of  the  carrier  to 


>  3  Kent's  Corns.,  2  Ed.,  207. 
«3Kent"8  Corns.,  207. 


» 3  Kent's  Corns.,  207, 
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deliver  on  his  own  line,  or  at  the  terminus  thereof,  as  in  the  bill 
of  lading  or  receipt  for  the  goods  he  is  directed.' 

This  obligation,  however,  in  regard  to  loss  or  injury,  does  not 
extend  to  such  as  are  incurred  by  reason  of  bad  packing,  or  by 
reason  of  the  goods  being  put  up  in  bad  "condition,  or  of  their 
innate  character  tending  to  rssult  in  their  own  decay,  loss  or  in- 
jury- 

These  several  original  bills  of  lading  or  receipts,  ,though  each 

a  complete  contract  within  itself,  constitute  but  one  contract  on 
the  part  of  the  railroad  company  or  carrier.  They  ought  there- 
fore to  be  characterized  on  their  face  as  counterparts,  so  as  to 
avoid  falling  into  different  hands,  or  creating  conflicting  inter- 
ests; for  in  the  event  that  tlie  parts  held  by  the  consignor  or  con- 
signee be  transferred  to  different  persons,  a  conflict  arises  as  to 
the  right  to  receive  the  goods.  Under  such  circumstances.  Jus- 
tice Kent  lays  it  down  as  the  rule  of  law,  that  where  the  equi- 
ties are  no  more  than  equal,  or  are  equal,  the  right  is  in  the  one 
who  first  received  the  indorsement,  or,  we  may  add,  the  trans- 
fer; citing  therefor  the  case  of  Caldwell  v.  Ball,  1  Term  E.  205, 
and  Bell's  Com.  545." 

A  carrier  may  not  deliver  or  send  forward  goods  to  a  supposed 
consignee,  when  unaccompanied  by  instructions,  bill  of  lading 
or  receipt,  to  whom,  as  consignee,  and  where,  to  be  delivered,  or 
to  what  place  to  be  forwarded,  if  received  to  be  forwarded;  nor 
will  mere  initial  letters  of  a  consignee,  marked  thereon,  be  a 
sufficient  guide  to  enable  the  carrier  to  act  with  safety,  or  to 
compel  him  to  assume  the  responsibility,  under  such  circum- 
stances.' 

2.  Negotiable  character  thereof. — These  instruments  are  or- 
dinarily negotiable.*  Their  transfer  carries  with  it,  as  against 
'  the  consignee  or  consignor  who  transfers  the  same,  the  right  to 
receive  the  property  therein  described,  upon  the  terms  thereof 
as  to  payment  of  freight;*  and  the  mere  delivery  of  a  bill  of 
lading,  or  such  receipt,  with  intent  to  pass  the  ownership  of  the 
goods,  has  that  efl'ect,  although  it  be  not  payable  to  assigns  or  to 

1  Hinckley  ».  New  York  Cent.   &         "3  Kent's  Corns.,  2d  ed.,  207. 
Hudson  River  R.  R.  Co.,  56  N.  Y.         "Finn  v.  The  Western  R.  R.  Co., 

429;  S.  C.   6  Am.  R.  W.   Rep.  90;  102  Mass.  283.. 
Johnson  v.  N.  Y.  Cent.  R.  R.  Co.,  33         *3  Kent's  Corns.,  2d  ed.,  207. 
N-  Y.  610.  6  3  xent'a  Corns.,  2d  ed.,  207. 
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bearer;  or  if  payable  to  assigns  of  the  consignor,  yet  it  be  not 
assigned  or  indorsed.' 

3.  Effect  of,  as  between  the  original  parties.-: — A  bill  of  lad- 
ing or  receipt,  given  for  goods  to  be  carried,  if  taken  at  the 
time  the  goods  are  delivered  to  the  carrier,  is  evidence  of  the 
contract  between  the  parties,  and  can  not  be  varied  in  its  terms 
by  parol  proof  of  any  agreement  or  understanding  had  or  made 
prior  to  the  execution  and  delivery  thereof,  except  for  mistake 
or  fraud;  the  execution  and  delivery  thereof  is  in  law,  in  the 
absence  of  fraud  or  mistake,  regarded  as  embodying  the  ulti- 
mate and  true  agreement,  and  estops  the  parties  from  going  be- 
hind .it.'' 

Yet  a  bill  of  lading  is,  like  other  receipts,  open  to  explanation 
as  to  the  amount  received,  and  the  carrier  may  show  that  the  act- 
ual amount  which  came  into  his  hands  was  different  from  that 
stated  therein;'  this  js  as  between  the  original  parties — the  con- 
signor, the  consignee,  and  the  company.  There  is  an  exception, 
however,  to  the  rule,  as  to  tliird  persons,  who,  by  purchase,  or  by 
advancement  of  money  or  credit,  have  become  interested  on  the 
faith  thereof.*  And  though  the  consignee  may  recoup  from  the 
freight  earned  the  value  of  any  loss  properly  chargeable  to  the 
carrier,  yet  he  is  not  so  entitled  as  for  any  deficiencies  between 
the  amount  delivered  to  him  and  that  specified  in  or  receipted 
for  by  the  bill  of  lading,  if  the  carrier  can  show  that  he  actually 

'  City  Bank  v.  The  Rome,  Water-  ^  Long  v.  The  New  York  Cent.  R. 

town  &  Ogdensburgh  R.  R.  Co.,  44  N.  R.  Co.,  50  N.  Y.  (5  Sickels),  76;  Bost- 

Y.  (5  Hand),  136,  139;  Mich.  Cent.  R.  wick   v.  Bait.  &  Ohio  R.  R.  Co.,  55 

R.  Co.  V.  Phillips,  60  111.  190;  Parsons  Barb.  (N.  Y.),   137;    Strong   v.  The 

on  Mercantile  Law,  846;  2  Kent,  207,  Grand  Trunk  R.  R.  Co.,  15  Mich.  206; 

"  It  is  the  law  (says  Hunt,  Comtnis-  McMillan  et  al.  v.  The  Mich.  S.  &  N. 

sioner,  in  City  Bank  v.  The  Rome.Wa-  Indiana  R.  R.  Co.,  16  Mich.  (3  Jenni- 

tertown  &  Ogdensburgh  R.  R.  Co.,  son),  79,  113,  114;  Great  Western  R. 

supra,)  that  a  carrier  or  a  warehouse-  R.  Co.  v.  McDonald,  18  111.  172;  Little 

man  is  bound  to  ascertain  whether  a  Miami,  C.  &  X.  R.  R.  Co.   b.  Dodds, 

bill  of  lading  was  delivered  to  the  1  Cincinnati  Superior  Court  Reports, 

shipper;  and  if  delivered,  he  must  re-  47, 

tain  the  property  until  it  is  demanded  '  Strong  v.  Grand  Trunk  R.  R.  Co., 

by  one  claiming  under  that  title."  And  15  Mich.  206,  215;   Great  Western  R. 

so  by  the  English  authorities :  Howard  R.  Co.  v.  McDonald,  18  111.  172. 

V.  Shepherd,  9  Man.,  Gr.  &  Scott,  296;  *  Strong  «.  Grand  Trunk  R.  R.  Co., 

Tindal  v.  Taylor,  4  Ellis  &  Bl.  219,  ,  ^  15  Mich.  206,  215, 
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deliverd  all  that  which  he  received.'  And  as  a  carrier  has  a  lien 
on  the  property  carried  for  his  freight  earne  *  an  intermediate 
consignee,  who  receives  the  property  subject  to  the  charge  of 
such  lien,  is  liable  to  an  action  for  the  amount,  if  he  refuse  to 
pay  the  same;  and  thus  may  not,  even  by  custom,  deduct  for  de- 
ficiencies.'' 

But  when  a  verbal  agreement  for«the  transportation  of  goods 
has  been  made,  and  is  so  far  acted  upon  as  to  receive  and  de- 
spatch the  goods,  so  that  the  shipper  has  parted  with  all  control 
thereof,  then  a  bill  of  lading  thereafter  given  by  the  company, 
and  received  by  the  shipper,  for  the  goods  for  transportation, 
embodying  different  terms,  less  burdensome  to  the  carrier^  than 
those  contained  in  the  verbal  agreement,  and  without  a  knowl- 
edge of  such  deviation  on  his  part,  is  not  obligatory,  as  to  such 
variation  of  terms,  upon  the  shipper,  unless  the  same  is  seen  and 
known  to  and  assented  to  by  him.' 

4.  Effect  of,  as  to  third  persons. — Though  bills  of  lading  and 
receipts  given  for  goods  to  be  carried  are,  under  certain  circum- 
stances, subject  to  explanation  or  change  by  oral  proof,  as  be- 
tween the  original  parties — that  is,  as  between  the  consignor  or 
consignee  and  the  carrier — ^yet  such  is  not  the  case  as  between 
the  carrier  and  a  third  person  or  persons,  standing  in  the  position 
of  honafide  assignee  thereof.  Such  persons  are  entitled  to  en- 
force the  terms  of  the  instrument,  and  the  carrier,  as  against 
them,  is  estopped  to  claim  a  different  effect  therefor  than  is 
shown  upon  its  face.* 

' Strong  ».  The  Grand  Trunk  R.  R.  without   consideration;     and   is  the 

Co.,  15  Mich.  206;    Bissel  v.  Price,  16  change  made  anything  more  or  less 

III.  408;  Bowman  v.  Hilton,  11  Ohio,  than  a  release  of  a  portion  "of  the  lia- 

303;  Ryder  v.  Hall,  7  Allen,  456.  bility  of  the  company? 

2  Strong  V.  The  Grand  Trunk  R.  R.  « McMillan  et  al.  v.  The  Mich.  S.  & 

Co..  supra.  N.  Indiana  R.  R.  Co.,  16  Mich.  79, 

'  Bostwick  V.  The  Baltimore  &  Ohio  113.    And  where  a  railroad  companv 

R.  R.  Co.,  45  N.  Y.  (6  Hand),  712.  issues  two  original  bills  of  lading  for 

If,  however,  the  party  expressly  assent  a  single  consignment,  one  of  which  is 

to  such  change  of  terms,  such  assent  negotiated,  and  the  goods  are  deliv- 

will  have  the  effect,  and  will  operate  ered  on  the  other,  it  will  be  liable  to 

to,  change  the  original  verbal  terms  of  the  holder  of  the  negotiated  bill,  upon 

shipment:    lb.   716.    But  qucere,   if  the  principle  that  where  one  of  two 

valid  where  there  is  no  consideration  innocent  parties  must  suffer  for  the 

given  or  received  for  the  change  of  wrongful  act  of  another,  he  bv  whose 

•contract?  Would  a  release  be  valid  act  or  default  the  wrong  is  rendered 
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5.  Effect  of  the  term,  "  in  good  condition." — The  effect  of 
the  term  or  words,  "  in  good  condition,"  "  in  good  order,"  and 
others  of  similar  import,  in  a  bill  of  lading  or  receipt  for  goods 
to  be  carried,  is  not  such  as  will,  between  the  original  parties  in 
interest,  prevent  the  carrier  from  going  behind  the  same,  and 
showing  by  parol  proof  that  such  was  not  true  in  point  of  fact.' 
Though  the  use  of  these  tcrjns  is  prima  facie  evidence  that  such 
is  the  condition  of  the  goods,  yet  it  is  well  settled  that  it  is  a 
matter  which  may  be  inquired  into,  and  the  carrier  is  not  there- 
by estopped  from  making  proof,  by  parol,  of  injury  thereto  be- 
fore coming  to  the  possession  of  the  carrier,  or  of  condition 
tending  in  itself  to  ruin  and  decay,  or  leakage  or  loss."  Indeed, 
the  better  authority  seems  to  be,  that  where  the  reference  is  to 
packages,  boxes,  or  other  things,  whose  contents  are  not  per- 
ceptible to  the  sight,  or  capable  of  being  examined,  or  being  so, 
are  not  examined  into  by  the  carrier,  the  term  "  in  good  order  " 
is  to  be  understood  to  have  reference  to  the  outside,  and  not  to 
tlie  condition  of  the  contents,  and  that,  as  to  the  latter,  the  onus, 
in  case  of  question,  is  upon  the  shipper,  to  prove  its  good  condi- 
tion when  delivered  for  carriage." 

6.  Limitation  of  carrier's  liability  in  bill  of  lading. — Though 
the  policy  of  the  law  does  not  allow  railroad  corporations,  act- 
ing as  common  carriers,  to  make  and  enforce  terms  or  rules  of 
shipment  and  carriage  limiting  their  common  law  liability,* 
nor  even  the  making  of  special  contracts  linliting  their  liability, 
as  against  the  result  of  their  own  negligence  or  wrong,^  yet  it 

possible  must  be  that  one:     Wichita  v.  Benjamin,  63  111.  283;  S.  C.  7  Am. 

Savings  Bank  v.  Atchison,  Topeka  &  R.  W.  Reps.  392;  Porter  ».  Chicago  & 

Santa  Fe  R.  R.  Co.,  20  Kans.  519,  20  North  Western  Ry.  Co.,  20  la.  73. 

Am.  Hy.  Rep.  299.    And  if  the  com-  "  Chicago  &  Alton  R.  R.  Co.  v.  Ben- 

pany  issue  bills   of  lading  for  more  jamifi,  63  111.  283;  S.  C.  7  Am.  R.  W. 

merchandise  than  is  shipped,  they  will  Reps.  892. 

be  estopped  from  denying  the  receipt  ^  Clark  v.  Barnwell,  12  How.  272. 

thereof,    as   against    such   assignee:  ♦  McMillan  e<  o?.  ».  The  Mich.  S.  & 

Sioux  City  &  Pacific  R.  R.  Co.  v.  First  N.  Indiana  R.  R.  Co.,  16  Mich.  79. 

Natl.  Bank  of  Fremont,  10  Neb.  556;  ^  Welch  v.  The  Boston  &  Albany  R. 

S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  278.  R.  Co.,  41  Conn.  a33;  S.  C.  6  Am.  R. 

1  Blade  et  al.  v.  Chicago,  St.  Paul  &  W.  Reps.  95;  N.  Y.  Cent.  R.  R.  Co.  «. 

Fond  du  Lao  R.  R.  Co.,  10  Wis.  4;  Lockwood,  17  Wall.  357;  Nashville  & 

Ship  Howard  v.  Wissman,   18  How.  Chattanooga  R.  R.  Co.  v.  Jackson,  6 

231;  111.  Cent.  R.  R.  Co.  v.  Cowles,  32  Heisk.  271,  12  Am.  Ry.  Rep.  54. 
111.  116;  Chicago  &  Alton  R.  R.  Co. 
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does  not  prevent  the  making  of  special  contracts,  evidenced  by 
bill  of  lading  or  otherwise,  limiting  their  liability  for  losses  and 
injury,  except  as  against  their  own  negligence  or  wrong  act;  but 
on  the  contrary,  such  agreements,  voluntarily  or  freely  and  know- 
ingly entered  into  on  the  part  of  shippers,  whatever  or  how- 
ever small  the  consideration  therefor  may  be,  if  not  in  itself 
illegal,  will  be  enforced,  in  the  absence  of  mistake  or  fraud,  and 
w^here  there  is  no  statutory  law  prohibiting  the  same.' 

In  the  case  cited  from  49  Ind.,  St.  Louis  &  S.  E.  Ry.  Co.  v. 
Stnuck  et  als.,  sztpra,  there  was  a  shipment  of  wheat  from  St. 
Louis,  over  the  South  Eastern  Kailway,  for  Cannelton,  Lidiana. 
The  bill  of  lading  contained  a  clause  exempting  the  railroad 
company  from  losses  occurring  on  the  lakes  or  rivers,  not  attrib- 
utable to  its  negligence.  The  wheat  arrived  safely  at  Evansville, 
en  route,  from  which  place  it  was,  in  the  usual  course  of  trans- 
portation, to  proceed  by  boat.  The  company  placed  the  wheat 
upon  its  wharf  boat  to  await  the  arrival  of  the  packet,  and  for 
transportation  thereon.  Whilst  so  in  waiting  on  the  wharf  boat, 
the  wharf  boat  sank,  from  cause  not  shown.  The  railroad  com- 
pany were  held  liable  for  the  loss,  on  the  ground,  as  the  court 
decided,  that  exemption  from  losses  on  river  or  lake  meant  in 
course  of  transportation  thereon,  and  that  the  exemption  had  not 
attached  at  the  time  of  the  loss;  for  that  the  property  was  merely 
on  the  river  as  a  convenient  place  of  storage,  and  not  so  in  course 
of  transit. 

Limitation  or  exemption  from  liability  of  the  carrier  of  goods 
to  a  connecting  line,  to  be  by  the  latter  forwarded,  inures  as 
well  to  the  latter  as  the  former.''  But  no  limitation  or  exemp- 
tion is  permitted  as  against  injuries  or  loss  arising  from  the  car- 
rier's own  negligence,  on  either  the  one  line  or  the  other.^ 

1  McMillan  ef  al.  v.  Mich.  S.  &  N.  ^jf^nhattan  Oil  Co.  v.  Camden  & 

Indiana  R.  R.  Co.,  16  Mich.  79;  Welch  Amboy  R.  R.  &  Trans.  Co.,  54  N.  Y. 

V.  The  Boston  &  Albany  R.  R.  Co.,  41  197;  S.  C.  6  Am.  R.  W.  Reps.  189. 

Conn.  333;  S.  C.  6  Am.  R.  W.  Reps.  ^Condict  et  al.  v.  The  Grand  Trunk 

95;  Mich.  S.  &  N.  Indiana  R.  R.  Co.  R.  W.  Co.,  54  N.  Y.  500;  S.  C.  6  Am. 

V.  Heaton,  37  Ind.  448;  St.  Louis  &  R.  W.  Reps.  410;   McMillan  et  ah.  v. 

S.  E.  Ry.  Co.  V.  Smuck  et  al.,  49  Ind.  Mich.  S.  &  N.  Indiana  R.  R.  Co.,  16 

302;  S.  C.  8  Am.  R.  W.  Reps.  209;  Mich.  79;    St.  Louis,  Kansas  City  & 

but  by  the  case  last  cited,  it  is  ruled  Northern  Ry.  Co.  «.  Piper,  13  Kans. 

that  such  limitation  is  to  be  strictly  505,  8  Am.  Ry.  Rep.  204. 
construed. 
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7.  Acceptance  of  bill  of  lading  by  shipper. — In  the  language 
of  Day,  Justice,  a  bill  of  lading,  like  a  deed  poll,  and  many 
otlier  classes  of  contracts,  is  signed  by  one  party  only,  and  in 
snch  case  the  evidence  of  assent  upon  the  part  of  the  other  party 
usually  consists  in  his  accepting  and  acting  upon  it;  and  the 
evidence  of  assent  derived  from  his  acceptance  of  the  contract 
without  objection  is  usually  conclusive.'  It  seems  to  be  a  well 
settled  rule,  that  the  acceptance  of  a  bill  of  lading  without  ob- 
jection, and  clear  of  fraud  or  mistake,  with  limitations  of  liability 
in  it  not  inconsistent  with  the  law,  will  be  binding  on  the  ship- 
per. Mere  oversight  is  no  excuse;  the  courts  can  not  guard  a 
party  against  his  own  carelessness.''  The  principle  here  laid 
down  is  not  to  be  understood  as  applying  to  cases  where  the 
goods  had  been  received,  and  were  already  in  transit,  at  the  time 
of  delivering  the  bill  of  lading,  without  any  oral  indication  pre- 
viously made  of  any  intended  limitation,  as  in  the  case  of  Bost- 
wicku  Bait.  &  Ohio  E.  E.  Co.,  45  N.  Y.-712  {supra,  ISTo.  2 
of  this  chapter);  in  such  cases  the  shipper  may  be  allowed  to 
infer,  on  receiving  the  instrument,  that  it  is  in  accordance  with 
the'general  rules  of  law  upon  the  subject;  and,  indeed,  has  no 
alternative  between  taking  what  is  offered  him  or  no  evidence 
of  his  consignment  at  all,  as  the  goods  have  passed  out  of  his 
control. 

In  Illinois'  it  has  been  held,, but,  as  Justice  Day  pertinently 
remarks,*  contrary  to  the  weight  of  authority,  that  the  question 
of  receiving  with  knowledge  of  the  limitation  and  of  assent 
thereto  are  for  the  jury  to  decide. 

1  Mulligan  v.  The  111.  Cent.  Ry.  Phillips  &  Colby  Const.  Co.,  44  Wis. 
Co.,  36  Iowa,  181;  S.  C.  2  Am.  E.  W.  405,  19  Am.  Ey.  Rep.  312;  Merchants' 
Reps.  322.  Disp.  &  Transp.  Co.  v.  Moore,  88  IlL 

2  Mulligan  V.  The  111.   Cent.    Ry.  136,  21  Am.  Ey.  Eep.  293. 

Co.,  36  Iowa,  181;  McMillan  ».  Mich.  'American   Merchants' Union   Ex- 

S.  &  N.  Ind.  R.  R.  Co.,  16  Mich.  80;  press  Co.  v.  Schier,  55  111.  140. 

Kallman  v.  U.  S.  Express  Co.,  3  Kan-  'Mulligan  v.  111.  Cent.  Ry.  Co.,  36 

sas,  205;  Dorr  v.  New  JerseyiSteani  Iowa,  181;   S.  C.  2  Am.  R.  W.  Reps. 

NaT.  Co..  11  N.  T.  491;  Mo'rrison'i;.  322,  329,  330. 
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1.  General  consignment. — A  general  consignment  of  goods 
to  be  carried  is,  as  between  the  consignor  and  consignee,  prima 
facie  evidence  of  ownership  of  the  goods  in  the  consignee,  and 
of  his  right  to  the  receipt  and  possession  thereof  at  the  place  of 
delivery  to  which  they  are  consigned,  upon  payment  of  the 
freight  and  other  charges  legally  incident  to  the  transportation 
thereof,  or  for  which  they  are  legally  liable.'  These  rights  of 
the  consignee,  however,  are  subject  to  the  consignor's  right  of 
stoppage  in  transitu^iov  proper  cause,  up  to  the  time  of  the  actual 
delivery  of  the  goods  to  the  consignee.^ 

But  the  presumption  of  ownership  in  the  consignee  is  not 
conclusive,  to  the  fextent  of  preventing  the  contrary  thereof  be- 
ing shown  under  suitable  circumstances;'  as,  for  instance,  if  the 
goods  be  seized  as  the  property  of  the  consignee,  it  may  never- 
theless be  shown,  if  such  be  the  fact,  that  the  real  ownership  is 
in  the  consignor.*  And  so,  in  like  manner,  wherever  the  real 
ownership  comes  in  question  in  a  judicial  proceeding  between 
these  parties — that  is,  the  consignor  and  consignee  themselves — 
or  between  them  or  one  of  them  and  a  third  party,  the  real  own- 

'  McEwenp.  The  Jeffersonville.Mad-  Sawyer  v.  Joslin,  20  Vt.  172. 

ison  &  IndianapoUs  R.  R.  Co.,  33  Ind.  '  McEwen  v.  The  Jeflferaonville,  Mad- 

368;  S.  0.  5  Am.  R.  216;    Sawyer  v.  ison  &  Ind.   R.  R.  Co.,   33  Ind.  868; 

Joslin,  20  Vt.  172,  178.  Johnson   v.  New  York  Cent.  R.  R. 

2  McEwen    v.    The    Jeffereonville,  Co.,  33  N.Y.  610;  Sawyer  ».  Joslin,  20 

Madison  &  Indianapolis  R.  R.  Co.,  33  Vt.  172, 178. 

Ind.  368;    S.  C.  5  Am.  R.  216,  220;  *  Sawyer  v.  Joslin,  20  Vt.  172,  178. 
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ership  of  the  property,  if  in  question,  may  be  shown,  subject  to 
the  usual  rules  of  ownership.'  For  sometimes  the  consignee  is 
but  the  agent,  factor,  or  even  the  mere  clerk  or  servant  of  the 
consignor,'  and  yet,  in  the  course  of  confidential  trust  and  busi- 
ness purposes,  the  consignment  to  him  is  general,  there  being 
no  need  of  restrictive  clauses  in  a  bill  of  lading  between  persons 
bearing  such  relations  toward  each  other  as  are  in  some  cases 
otherwise  resorted  to  for  the  safety  of  the  consignor,  and  are 
termed  conditional  or  special  consignments,  and  which  will  next 
.  be-  considered. 

The  person  to  whom  the  goods  shipped  are  to  be  ultimately 
delivered,  without  restrictive  words  as  to  ownership,  is  the  real 
consignee,  and  not  the  one  to  whose  care  they  are  directed.  Or, 
in  the  language  of  Eobebtson,  J.:  "When  goods  are  to  be  de- 
livered to  the  care  of  one  person  for  another  as  owner,  the  latter 
is  the  consignee." ' 

Where  the  right  of  stoppage  in  transitu  exists  in  the  vendor 
of  goods  consigned  to  a  railroad  company  to  be  carried,  and  that 
right  is  shown  to  have  been  duly  exercised,  it  will  override  the 
rights  of  attaching  creditors,  whose  writs  of  attachment  are  lev- 
ied upon  the  same  goods.'  If,  upon  such  attachment  proceed- 
ings, the  vendors  intervene,  and  succeed  in  establishing  their 
right  to  stop  the  goods  in  transitu,  and  before  final  determination 
thereof  the  goods  be  sold  by  the  officer,  the  proceeds  of  the  sale 
will  be  adjudged  to  such  vendors,  and  so  ordered  by  the  court  to 
be  applied,  to  their  full  extent,  and  the  attaching  creditors  will 
be  taxed  with  the  costs  of  the  proceeding." 

The  right  of  stoppage  in  transitu  is  held,  in  Louisiana,  to  ex- 
ist as  well  where  the  insolvency  of  the  buyer  occurred  before, 
as  after  the  sale  of  the  goods,  if  the  vendor  is  ignorant  thereof 
at  the  time  of  selling  and  shipping  the  same.  The  supreme 
court  of  that  state,  in  the  leading  case  above  cited,  review  the 
doctrine,  and  come  to  the  conclusion  that  such  is  the  more  cor- 
rect principle  dedncible  from  the  authorities.' 

'  Sawyer  v.  JoslJn,  20  Vt.  172,  178.  *  Blum  &  Co.  v.  Marks,  21  La.  An. 

'McEwen  v.  Jeffersonville,  Madi-  268. 

son  &  Indianapolis  R.  R.  Co.,  S3  Ind.  °  Blum  &  Co.  v.  Marks,  21  La.  An. 

868;  S.  C.  5  Am.  R.  216,  219.  268. 

=  Jeffersonville  R.  E.  Co.  v.  White,  « Blum  &  Co.  v.  Marks,  21  La.  An. 

6  BuBh,  251.  268. 
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"Where  the  plaintiff  contracted  to  purchase  cider,  for  which  he 
was  to  and  did  furnish  casks,  which  were  duly  filled  and  deliv- 
ered at  the  station,  but  were  'not  marked,  it  was  held  that  the 
title  thereto  remained  in  the  vendor,  and  the  liability  of  the 
railroad  company  was  that  of  a  warehouseman.'  Under  a  simi- 
lar contract  made  with  another  person,  the  cider  was  delivered 
pi'operly  marked.  It  was  held  the  railroad  company  was  liable 
to  the  vendor  for  the  loss  of  the  cider  by  fire;  and  that  the  sub- 
sequent acceptance  by  the  plaintiff  (the  vencjee)  of  other  cider 
under  the  contract,  and  paymen.t  for  that  destroyed,  did  not  re- . 
late  back  so  as  to  vest  the  title  in  him  at  the  time  of  the  loss, 
but  operated  as  an  assignment  of  the  cause  of  action,  which  was 
permitted  to  be  set  up  by  amendment  of  the  complaint  at  the 
trial.''  Where,  however,  the  shipper  was  under  contract  to  erect 
a  building  for  the  consignees,  living  in  another  town,  and  fur- 
nish it  with  machinery,  for  a  gross  sum,  the  consignees  paying 
freight  on  the  machinery,  it  was  held  the  shipper  might  main- 
tain an  action  for  injury  to  it  in  transit.' 

2.  Conditional  or  special  consignment. — So  a  special  or  con- 
ditional consignment  of  goods  to  be  carried  is  pi'ima  facie  evi- 
dence of  ownership  thereof  in  the  consignee,  if  such  ownership 
is  not  negatived  in  eifect  by  the  terms  thereof,  and  is  also^ma 
facie  evidence  of  his  right  to  receive  and  possess  the  same  at 
the  designated  place  of  delivery  to  which  they  are  directed  (sub- 
ject, however,  to  the  right  of  stoppage  m  transitu),  upon  pay- 
ment of  the  freights  and  charges  legally  incident  to  their  trans- 
portation and  keeping,  and  upon  performance  of  the  conditions 
or  compliance  with  the  terms  of  the  bill  of  lading,  and  not  otlier- 
wise;  as  where  a  consignment  was  made,  to  be  delivered  to  the 
consignee  on  payment  of  .freight  and  presentment  by  him  of 
the  duplicate  of  the  bill  of  lading,  the  property  being  delivered 
to  the  consignee  without  presentation  of  the  duplicate  of  the  bill 
of  lading,  the  company  were  held  liable  for  the  same  in  an  ac- 
tion by  the  consignor.  It  is  the  right  of  the  shipper,  say  the 
court,  in  naming  a  consignee,  to  subject  the  delivery  of  the  goods 
to  him  to  any  condition  the  consignor  may  desire.  In  such 
case,  the  carrier  is  the  agent  of  the  shipper,  and  it  is  his  duty 

'O'NeiU  p.   New  York  Central  &         ^Ibid. 
Hudson  River  R.  R.  Co.,  60  N.  Y.         'Ross  v.  Troy  &  Boston  R.  R.  Co., 
138, 10  Am.  Ry.  Rep.  121.  49  Vt.  364, 17  Am.  Ry.  Rep.  203. 
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"to  observe  the  instructions  of  his  principal.  And  when  he 
disregards  tliem,  he  assumes  a  responsibility  by  which  he  him- 
self must  abide." ' 

This  stipulation  in  the  bill  of  lading,  for  delivery  on  payment 
of  freight,  will  so  far  bind  the  carrier,  in  case  the  consignee  be 
really  the  owner  of  the  goods,  as  to  discharge  the  consignor 
from  liability  for  the  freight,  in  case  it  be  not  paid  by  the  con- 
signee, and  yet  the  goods  be  delivered  to  him;''  but  if  the  con- 
signment be,  as  between  the  two,  for  the  benefit  of  the  consign- 
or, and  thus  the  consignee  be  but  the  agent,  in  fact,  of  the  con- 
signor, to  receive  the  goods  and  pay  the  freight,  then  if  this 
freight  be  not  paid  by  the  consignee,  the  consignor  is  liable 
therefor  to  the  carrier,  and  will  be  made  to  pay  the  same." 

The  reason  of  the  rule,  and  the  necessity  of  enforcement 
thereof,  requiring  the  terms  of  the  bill  of  lading  to  be  complied 
with,  as  a  condition  to  the  discharge  of  the  carrier,  are  clearly 
seen  in  cases  of  consignment,  as  a  sale  to  the  consignee,  covered 
by  a  corresponding  draft  in  favor  of  some  third  person  or  insti- 
tution, accompanied  by  the  duplicate  of  the  bill  of  lading,  to  be 
delivered  to  the  consignee  as  evidence  of  his  right  to  receive  the 
■  goods,  upon  payment  of  the  draft.  In  such  case,  non-payment 
of  the  draft  for  the  purchase  money  requires  the  withholding  of 
the  duplicate  bill  of  lading  by  the  carrier,  as  the  only  means  of 
protection  to  the  consignor,  so  as  to  prevent  the  delivery  of  the 
goods  unpaid  for.*  And  so  as  to  a  consignment,  as  is  customary, 
by  express,  accompanied  by  an  account  or  draft  for  the  purchase 
money  of  the  article  consigned,  to  collect  on  delivery;  the  re- 
ceipt of  property  thus  consigned  subjects  the  carrier  to  compli- 
ance with  the  terms  thereof  at  his  peril.^ 

Though,  as  has  hereinbefore  been  stated  in  this  connection, 
the  bill  of  lading,  on  a  general  consignment,  ie  prima  facie  evi- 
dence of  property  in  the  consignee,  and  of  hh  right  to  the 
goods,  yet  it  is  by  no  means  conclusive;  for  in  many  cases  the 

'McEwen    v.    The    Jeffersonville,  368. 

Madison  &  Indianapolis  R.  R.  Co.,  33  '  McEwen    v.    Jeffersonville,  Madi- 

Ind.  368;    S.  C.  5  Am.  R.  216;   John-  son  &  Ind.  R.  R.  Co.,  33  Ind.  .868. 

son  V.  N.  York  Cent.  R.  R.  Co.,  33  N.  *  McEwen    ».   Jeffersonville,  Madi- 

Y.  610;    Steamboat   John  Owen   v.  son  &  Indianapolis  R.  R.  Co.,  33  Ind. 

Jclhnson,  2  Ohio  St.  142.  368. 

^McEwen  D.  Jeffersonville,  Madison  *  McEwen  v.   Jeffersonville,  Madi- 

&  Indianapolis  R.  R.  Co.,  83  Ind.  son  &  Ind.  R.  R.  Co.,  33  Ind.  368. 
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consisjnee  is  but  the  agent  of  the  consignor,  and  receives  the 
goods  for  his  benefit,  and,  therefore,  subject  to  his  control.' 

If  the  consignee  decline  to  receive  the  goods  upon  the  terms 
of  consignment,  it  becomes  the  duty  of  the  carrier  to  safely 
warehouse  them  for  the  consignor,"  and  perhaps  to  notify  him 
thereof. 

Though  a  consignment  be  to  the  consignee  as  commission 
merchant,  of  goods  to  sell  on  commission  for  the  benefit  of  the 
consignor,  yet  if  the  consignor  contemporaneously  draw  on  the 
consignee  for  funds  on  the  credit  of  the  consignment,  accompany- 
ing the  draft  with  the  bill  of  lading  or  shipping  receipt  for  tiie 
goods,  such  special  property  in  the  goods  is  thereby  vested  in 
the  consignee  as  will  take  precedence  over  a  levy  thereon  as  for 
a  debt  of  the  consignor,  made  after  the  acceptance  of  the  draft 
by  the  consignee;"  this,  too,  notwithstanding  there  be  no  con- 
sideration for  the  draft  as  between  the  drawer  and  payee,  if  it  be 
paid  or  accepted  in  good  faith  by  the  consignee.*  The  bill  of 
lading  or  shipping  receipt,  in  such  cases,  is  a  symbol  of  the  goods: 
and  the  delivery  thereof,  with  intent  to  transfer  the  property  or 
an  interest  therein,  is  in  law  a  symbolical  delivery  of  the  goods, 
vesting  the  property  in  the  payee  of  the  draft,  for  the  use  of  the 
consignee,  in  case  of  his  acceptance  and  payment,  in  due  time 
thereafter,  of  the  draft;  and  such  acceptance  confers  a  lien  for 
whatever  is  thereafter  in  good  faith  paid  on  the  draft.' 

3.  When  conditions  or  terms  of  consignment  may  or  may 
not  be  waived. — And  though  such  requirements,  if  any,  as  are 
merely  for  the  security  or  benefit  of  the  consignee,  may  be 
M'aived  by  him,  on  delivery  of  the  property,  and  the  delivery 
will  in  that  respect  be  legal,  and  will,  if  otherwise  right,  dis- 
charge the  carrier,"  yet  stipulations  in  the  bill  of  lading  tending 
to  the  security  of,  and  for  the  benefit  of,  the  consignor,  may  not 
be  waived  by  the  consignee,  or  disregarded  by  the  carrier;  and 

•  McEwen   ».   Jeffersonville,  Madi-  111.  321. 

Bon  &  Indianapolis  E.  B.  Co.,  33  Ind.  »  Mich.  Cent.  R.  R.  Co.  v.  Phillips 

^68.  et  al,  60  111.  190;  Gibson  v.  Stevens, 

2  McEwen  e.  Jefifersonville,  Madi-  8  How.  384j  First  Nat.  Bank  i>.  Dear- 
son  &  Indianapolis  R.  E.  Co.,  33  Ind.  bom,  115  Mass.  219j  Holbrook  v. 
368.  Wight,  24  Wend.  169. 

'Peters  et  al.  v.  Elliott  et  al,  78  "McEwen   ».  Jeffersonville,   Madi- 

^l-  321.  son  &  Indianapolis  R.  R.  Co.,  33  Ind, 

'Peters  et  al  v.  Elliott  et  al,  78  868. 
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if  disregarded,  and  delivery  be  made  witliont  their  performance 
or  fulfillment,  the  carrier  becomes  liable,  in  an  action  for  the 
property,  to  tlie  consignor.^ 

4.  Direction  and  misdirection  of  the  goods. — It  devolves 
upon  the  shipper  or  consignor  of  goods  to  so  mark  their  desti- 
nation and  course  of  carriage  as  shall  leave  no  ambiguity  or  un- 
certainty, not  only  as  to  what  is  the  place  of  destination,  but 
also  as  to  where  such  place  is  situated,  with  such  reasonable 
degree  of  certainty  as  shall  leave  no  ground  for  mistake  or  error 
in  the  carriage  thereof,  and  as  shall  plainly  indicate  to  the  car- 
rier, not  only  the  name  of  the  consignee  and  place  of  destina- 
tion, but  also  where  the  same  is  situate;  and  if  the  direction 
be  such  as  to  mislead,  or  be  liable  to  mislead,  the  carrier,  or  as 
not  sufficiently  to  protect  him  against  error,  and  the  goods  be 
carried  to  a  wrong  place,  atid  by  reason  thereof  be  lost,  the  car- 
rier will  not  be  respoi^ible  for  the  same.'' 

But  when  goods  delivered  for  transportation  are  properly 
marked,  auH  they  be  misdirected  by  the  company's  agent  in  the 
way  bill — as,  for  instance,  the  goods  being  plainly  marked  and 
consigned  to  "J.  Weil  &  Brothers,"  and  they  be  billed  and  sent 
by  the  company  to  "T.  Weil  &  Company" — and  being  called  for 
at  the  place  of  destination  after  their  arrival  by  the  proper  con- 
signees, and  not  by  them  obtained,'they  remain  in  the  possession 
of  the  company  and  are  afterward  destroyed  by  fire,  the  company 
are  liable  for  the  loss.'  In  'the  case  here  cited,  the  Supreme 
Court  of  Wisconsin,  Cole,  Justice,  say:  "  It  seems  to  us  a  very 
plain  ground  of  liability,  to  hold  the  company  responsible  for  the 
negligence  and  mistake  of  the  agent  in  failing  to  enter  upon  the 
way-bill  the  names  of  the  proper  consignees."  * 

Railroad  companies,  as  common  carriers,  are  not  chargeable  with 
knowledge  of  the  arbitrary  or  abbreviated  pri  vate  marks  of  consign- 
ees of  goods  confided  to  them  for  carriage,  by  the  mere  fact  of  hav- 
ing, on  previous  occasions,  sometimes  carried  goods  thus  marked 
to  the  same  parties;  and  therefore  when  articles  arrive  at  their 

McEwen  v.   Jeifersonville,  Madi-  Am.  R.  164. 

son  &  Indianapolis  R.  R.  Co.,  33  Ind.  -  'Meyer  v.  Chi.  &  Northwestern  R. 

368;  Johnson  v.  N.  York  Cent.  R.  R.  W.  Co.,  24  Wis.  566;  S.  C.  1  Am.  R. 

Co.,  83  N.  Y.  610.  207;   The  Jeffersonville  R.  R.  Co.  v. 

<'  Congar  v.  The  Chi.  &  Northwest-  Cotton,  29  Ind.  498. 

em  Ry.  Co.,  24  Wis.  157;    S.  C.  1  *24  Wis.  567. 

84: 
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destination  with  no  other  evidences  of  ownership  thereon',  it  is 
not  only  the  privilege  but  the  dutj'  of  the  company  having 
charge  thereof,  to  store  them  until  called  for  and  identified;'  and 
being  so  stored,  the  relation  of  carrier  ceases,  and  that  of  ware- 
houseman takes  its  place.  A  corporation  has  no  memory,  and 
is  not  chargeable  with  that  of  its  agents,  at  least  until  their 
memory  is  shown  to  have  continued  in  regard  to  the  transac- 
tion; and  moreover,  as  the  agents  are  constantly  liable  to 
change,  identity  of  agency  must  also  be  shown,  as  well  as  recol- 
lection in  regard  to  former  transactions,  in  order  to  charge  the 
company.' 

5.  Suit  for  loss  of  goods — In  whose  name  to  be  brought. — 
Notwithstanding  the  consignor  has  a  lien  of  an  equitable  nature, 
and  the  right  of  stoppage  in  transitu  as  to  the  goods,  in  certain 
cases,  during  their  transit,  yet  in  case  the  goods  be  lost,  the  right 
of  action  therefor  is  in  the  consignee,  and  the  action  must  ordi- 
narily be  brought  in  his  name;'  and  this,  too,  whether  the 
goods  be  sold  on  a  credit  or  for  cash  payment,  for  by  implica- 
tion of  law  the  consignee  is  prima  facie  the  owner,  and  although 
it  may  be  shown  otherwise  as  between  the  consignor  and  con- 
signee, yet  in  the  light  of  the  law,  if  nothing  is  shown  to  the 
contrary  by  way  of  special  consignment,  the  consignee  is  to  be 
regarded  by  the  carrier  as  owner.* 

Railroad  companies  are  bound  to  carry  for  all  alite,  and  the 
obligation  of  carriage,  as  to  the  consignee,  is  to  deliver  to  him 
the  goods  at  their  appointed  destination,  in  a  reasonable  time, 
from  which  only  the  act  of  God  or  of  the  public  enemy,  or  tlie 
conduct  of  the  owner,  will  relieve  the  company;"  but  the  com- 
pany is  not  bound  to  deliver  at  the  consignee's  place  of  busi- 
ness."   Temporary  obstructions  of  carriage,  hqwever  unforeseen, 

>The  Great.  Western   Ry.   Co.  of  *  Sawyer  e.  Joslin,  20  Vt.  172, 181 . 

Canada    v.   Wheeler,    20   Mich.    (2  '  Viokaburg  &  Meridian  R.  R.  Co.  v. 

Clarke),  419.  Ragsdale,  46  Mias.  458. 

« Great  Western  Ry.  Co.  of  Canada  °Vicksburg  &  Meridian  R.  R.  Co. 

V.  Wheeler,  20  Miob.  (2  Clarke),  419.  ».  Ragsdale,  46  Miss.  458;    New  Or- 

.    » Sawyer  «.  Joslin,  20  Vt.  172,  181j  leans,  Jaokaon  &  Great  Northern  R. 

Webb  V.  Winter,  1  Cal.  417j  Griffith  R.  Co.  v.  Tyson,  46  Miaa.  729.    But  if 

V.  Ingledew,  6  Sergt.  &  R.  429;  South-  it  be  the  custom  to  give  notice  of  the 

em  Exp.  Co.  v.  Caperton,  44  Ala.  101  j  arrival,  it  must  do  so,  or  be  liable  for 

Pfinnsylvania  Co.  v.  Holderraan,  69  loss  by  detention}  but  not  as  for  the 

Ind.  18;  S.  C.  1  Am.  and  Eng.  R.  R.  goods;  lb. 
Cas.  2SS. 
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and  therefore  not  reasonably  required  to  be  provided  for,  do  not 
amount  to  a  breaoli  of  such  obligation;  but  the  duty  of  perform- 
ing must  be  resumed,  in  good  faith,  as  soon  as  the  teijiporary 
cause  of  delay  is  so  obviated  as  to  render  it  practicable  to  per- 
form.' 

It  results  from  this  obligation  that  the  right  of  action,  as  a 
general  principle,  for  a  breach  of  the  contract  for  the  transporta- 
tion of  goods,  is  in  the  consignee;  for  that  he  is  regarded  in  law 
as  the  prima  facie  owner  of  the  property,  or  else  as  having  a 
special  ownership  therein."  But  this  presumption  of  law  may 
be  rebutted,  and  the  ownership  be  proven  to  be  in  the  consignor, 
when  such  is  the  case;  and  in  such  case  he  may  maintain  the 
action,"  unless,  we  will  add,  compensation  has  been  made  to  the 
consignee  by  the  company  for  the  same,  without  notice  of  the 
rights  of  the  consignor;  for  if  the  law  regards  the  consignee  as 
owner,  then  it  follows  that  he  may  be  treated  as  such. 

Damages  in  actions  for  breach  of  the  contract  of  affreight- 
ment, in  not  delivering  in  a  reasonable  time,  do  not  include  or 
consist  in  loss  of  profits,  unless  ascertained  to  an  actual  certainty, 
and  only  then  in  case  of  notice  to  the  company  at  the  inception 
of  the  contract,  or  reasonable  inference  thereof,  from  the  nature 
of  the  transaction,  that  such  damage  would  ensue  from  failure  to 
perform.*  Such  as  nattirally  results  from  the  breach,  in  case  lia- 
bility is  made  out,  may  be  proven  under  general  pleadings;  but 
special  damages,  or  causes  thereof,  must  be  set  forth  in  the  plead- 
ings.°  And  contracts  in  Mississippi  limiting  liability  are  pro- 
hibited by  statute;  and  the  inhibition  is  held  to  be  constitu- 
);ional.° 

'  Vicksbuug  &  Meridian  R.  R.  Co.  shown  that  they  would  have  been  real- 

e.  Ragsdale,  46  Miss.  458.  ized  if  there  had  been  timely  delivery, 

^  The  East  Tenn.  &  Geo.  R.  R.  Co.  and  that  they  were  lost  by  reason  of 

».  Nelson,  1  Cold.  272.  the  delay:  East  Tenn.  &  Geo.  R.  R. 

'The  East  Tenn.  &  Geo.  R.  R.  Co.  Co.  v.  Nelson,  mpra. 

V.  Nelson,  1  Cold.  272.    Such  owner-  '  Vicksburg  &  Meridian  R.  R.  Co.  v. 

ship  niust  be  alleged:  Penn.  Co.  v.  Ragsdale,  46  Miss.  458. 

Holderman,  swyra.  '  °  Mobile  &  Ohio  R.  R.  Co.  ».  Pranks, 

*  Vicksburg  &  Meridian  R.  R.  Co.  41  Miss.  494.   Railroad  companies  are 

V.  Ragsdale,  46  Miss.  458;  East  Tenn.  held  in  that  state  to  a  common  law 

&  Geo.  R.  R.  Co.  v.  Nelson,  1  Cold,  liability  as  common  carriers,  irrespeot- 

272.   But  if  there  be  a  special  contract  ive  of  contracts  in  limitation  thereof 

for  delivery  on  time,  there  is  then  or  exemption  therefrom:  lb. 
liability  for  expected  profits,  if  it  be 
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But  notwithstanding  this  general  rule,  yet  it  is  a  principle  of 
law  equally  obligatory,  that  the  real  party  in  whom  the  actual 
legal  interest  is  vested  may  sue  for  loss  or  injury  of  the  same;' 
and,  therefore,  the  real  owner  may  in  some  cases  show  such 
ownership  and  maintain  his  action,  instead  of  the  consignee  or 
prima  facie  owner  of  the  property.''  And  the  company  can  not 
restrict  the  right  of  action  to  cases  wherein  a  claim  for  the  loss 
is  made  within  a  given  number  of  days;  it  is  against  the  policy 
of  the  law  to  allow  a  party  to  make  limitations  of  time  for  him- 
self.^- 

In  the  case  of  Sanford  and  another  v.  The  Housatonic  Kail- 
road  Company,  the  Supreme  Court  of  Massachusetts  hold  that 
the  proper  plaintiff,  in  an  action  against  a  common  carrier  for 
the  loss  of  goods  consigned  to  be  carried,  and  when  received  by 
the  consignee  to  be  sold  by  him,  is  the  consignor.*  That  was 
a  case  in  which  it  was  made  to  appear  that  the  goods  were  con- 
signed to  the  consignee  for  him  to  sell;  and  the  court,  in  deter- 
mining the  case,  say  that  they  were  shown  to  have  belonged  to 
the  plaintiffs,  and  to  have  been  delivered  by  them  to  the  carrier. 
So  this  case  is  well  enough,  standing  on  its  own  merits,  and  does 
not  militate  against  the  general  rule,  that  in  the  absence  of  evi- 
dence to  the  contrary,  the  right  of  action  is  in  the  consignee. 

6.  Iiimited  liability. — Limited  liability  of  the  company,  if 
agreed  to  or  accepted  by  the  consignor  at  the  time  of  making  a 
consignment,  is  binding  on  all  parties  in  interest,  if  shown  by 
the  bill  of  lading  or  receipt  given  for  the  goods,  and  the  terms 
thereof  be  not  in  contravention  of  the  law.^ 

'  Southern  Express  Co.  v.  Caperton,  to  a  purchaser  thereof,  the  consignor 

44  Ala.  101;  Hooper  v.  Chicago  &  N.  forwards  the  bill  of  lading  and  draws 

"Western  Ry.  Co.,  27  Wis.  81.  upon  the  purchaser  for  the  price,  re- 

2  Jones  ».  Sims  &  Scott,  6  Porter,  ceiving  payment  therefor,  the  title 
13S;  Southern  Express  Co.  v.  Caper-  vests  in  the  purchaser;  but  the  ac- 
ton, 44  Ala.  101;  Barrett  v.  Eogerff,  7  ceptance  and  payment  of  grafts  drawn 
Mass.  297;  Hooper  v.  Chicago  &  N.  on  general  account  will  not  have  that 
"Western  Ey.  Co.,  27  "Wis.  81.  effect.    The  objection  may  be  taken 

'Southern  Express  Co.  v.  Cf^erton,  under  the  general  issue:  Ib\A. 

44  Ala.  101.  6  Chicago  &  Aurora  R.  R.  Co.  v. 

•  Sanford    and    another   ®.  Housa-  Thompson,  19  111.  678;  Am.  Express 

tonic  Railroad  Co.,  11  Cush.  155.     In  C«.  v.  Perkins,   42   111.  458;  Anchor 

Cobb  ».   111.  Cent.  R.  R.  Co.,  88  111.  Line  v.  Knowles,  66  111.  150;  Oppen- 

394,  21  Am.  Ry.  Rep.  317,  it  is  held  heimer  &  Co.  v.  U.  S.  Express  Co.,  69 

that  where,  upon  goods  being  shipped  111.  62. 
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If  the  consignor  accept  a  bill' of  lading  in  which  exceptions 
are  made  exempting  the  carrier  from  loss  by  fire,  with'fair  knowl- 
edge on  his  part  of  such  stipulation,  and  without  objection,  he 
will  be  bound  thereby,  unless  as  to  fires  and  loss  occurring  by 
the  negligence  of  the  carrier.' 

If  the  railroad  company  has  excepted  damage  from  any  par- 
ticular cause,  it  must  clearly  appear  that  the  exception  is  the 
sole  and  proximate  canse  of  the  damage,  without  negligence  on 
the  part  of  the  carrier.^ 

The  terms  of  a  receipt  or  bill  of  lading  given  by  a  transporta- 
tion company  for  goods  to  transport,  when  such  terms  are  not 
objectionable  in  point  of  law,  are  binding  en  the  consignor  or 
shipper  who  accepts  the  same  with  knowledge  of  the  conditions 
expressed  therein;'  and  such  knowledge  will  be  presumed,  if 
nothing  either  way  appear,  from  the  fact  of  great  familiarity  of 
the  shipper  with  the  terms  of  the  company,  arising  from  fre- 
quent previous  shipments  through  the  company,  and  from  pos- 
session by  the  shipper  of  a  blank  receipt  book,  used  to  being 
filled  in  at  various  times  by  such  shipper  for  the  signature  of  the 
company,  upon  delivering  goods  for  shipment.*  Hence,  the  de- 
livery of  goods  for  carriage  of  greater  value  than  the  amount 
for  wliich  liability  of  the  company  is  in  such  receipt  limited, 
without  making  known  such  value,  and  tjie  taking  therefor  a 
receipt  limiting  liability  to  a  lesser  amount  than  the  real  value 
of  the  ^^oods  so  delivered,  will  bar  the  right  of  recovery  for  any 
sum  over  that  limited  in  the  bill  of  lading,  in  case  of  loss.* 

Moreover,  justice  and  fair  dealing  requires  of  persons  deliv- 
ering goods  for  transportation  a  true  statement  of  the  nature 
and  probable  value  of  the  property  so  consigned;  and  there- 
fore, upon  general  principles,  and  aside  from  such  stipulations 
and  limitations  in  the  bill  of  lading  or  receipt,  the  suppression 
of  the  true  value,  whereby  transportation  is  obtained  for  a  less 

'Anchor  Line  v.  Knowlea,  66  III.  5  0ppenheimer&  Caf.U.  S.  Express 

150.  Co.,  69  111.  62.    But  it  is  otherwise  as 

^  Read  v.  St.  Louis,  Kansas  City  &  to  loss  occasioned  by  negligence  of  the 

Northern  R.  R.  Co.,  60  Mo.  199,  9  carrier;  for  such  he  is  liable  in  the 

Am.  Ry.  Rep.  201.  real  value;  and  it  does  not  alfect  such 

'  Oppenheimer  &  Co.  v.  U.  S.  Ex-  liability  that  carriage  for  a  less  sum 

press  Co.,  69  111.  62.  was  obtained  thereby:  United  States 

*  Oppenheimer  &  Co.  ».  U.S.  Ex-  Exp.  Co.  v.  Baekman,  28  Ohio  St. 

press  Co.,  69  111.  62.  144,  14  Am.  Ry.  Rep.  82. 
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charge  than  if  the  value  be  made  fullj  known,  is  fraudulent,  and 
will  deprive  the  consignor  of  the  right  of  recovery  for  the  goods, 
if  lost,  for  a  larger  value  than  the  price  paid  for  freight  thereof 
indicates.' 

7.  Release  of  damages  by  consignor. — A  release  of  damages 
to  property  carried,  executed  by  the  shipper,  for  value,  releases 
the  company,  although  he  in  fact  be  but  the  agent  of  some  one 
else  in  shipping  the  goods,  pi'ovided  his  true  character  as  agent 
be  unknown  to  the  company  at  the  time  of  liquidating  the  mat- 
ter;" and  though  there  be  not  any  technical  release  as  to  form, 
yet  a  written  contract  embodying  suitable  terms  of  release  is  all 
that  is  required  in  that  respect."  Moreover,  as  to  the  power  of 
the  shipper  to  release,  if  the  true  owner  claim  the  benefit  of  the 
shipment,  as  having  been  made  for  him,  and  in  his  behalf,  by 
the  ostensible  shipper,  then  he  thereby  recognizes  the  right  of 
the  shipper  to  act  as  his  agent,  and  is  bound  by  his  action.* 

'    1  Chi.  &  Aurora  R.  R.  Co.  v.  Thomp-  20  Md.  202. 

son,  19  HI.  578;  Am.  Ex.  Co.  ».  Per-  « MoCann  v.  Bait.  &  Ohio  R.  R.  Co., 

kins,  42  111.  458;  Oppenheimer  &  Co.  supra. 

V.  U.  S.  Express  Co.,  69  111.  62.  *  McCann  ».  Bait.  &  Ohio  R.  E.  Co., 

^  McCana  v.  Bait.  &  Ohio  R.  R.  Co.,  supra. 
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1.  The  right  of. — The  right  of  stoppage  in  transitu  is  a  right 
in  law  of  certain  persons,  under  particular  circumstances  herein- 
after described,  to  stop  the  goods  and  obtain  possession  thereof 
in  the  course  of  their  transit,  in  the  hands  of  a  carrier,  ware- 
houseman or  other  person,  after  consignment,  and  before  they 
come  to  the  possession,  actual  or  constructive,  of  the  consignee, 
and  upon  payment  of  the  freight  and  charges  incident  to  their 
carriage  and  due  thereon.'  This  right  was  first  asserted  in  a 
court  of  equity  in  England,  by  a  consignor  who  was  vendor  of 
the  goods,  against  the  consignee,  his  vendee.  The  right  claimed 
was  in  the  nature  of  an  equitable  lien  for  the  unpaid  purchase 
money  of  the  goods,  and  upon  the  ground  that  the  purchaser 
and  consignee  had  become  insolvent  after  the  purchase  and  con- 
signment of  the  goods.  The  court  of  equity  ordered  a  trial  at 
law,  as  in  trover  and  conversion,  to  be  had  between  the  parties, 
to  determine  if  the  consignment  vested  the  right  of  property  in 
the  consignee.  It  being  determined  that  in  law  it  did,  the  chaur 
cellor  then  allowed  the  stoppage  in  transitu  by  the  consignor,  as 
a  matter  of  equity,  based  upon  the  equitable  lien  of  the  vendor 
for  the  price  of  the  goods.'  Thereafter  the  claim  has  uniformly 
been  sustained  and  enforced  in  the  courts  of  law.'    It  rested 


'2  Kent,  2  ed.,  540,  541,  542,  543; 
Cox  V.  Burns  &  Rentgen,  1  Iowa,  64, 
68;  Newhall  v.  Vargas,  13  Maine,  93; 
Mohr  e.  The  Boston  &  Albany  R.  R. 
Co.,  106  Mass.  67;  Reynolds  v.  The 
Boston  &  Maine  R.  R.  Co.,  43  N.  H 


580. 

^Wiseman  v.  Vandeputt,  2  Vera, 
203. 

*  Sweet  V.  Pym,  1  East,  4;  Ludlow 
V.  Bowne,  1  John.  16;  Woodii.  Roach, 
2  Ball.  180. 
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originally  upon  a  claim  of  the  vendor,  or  person  standing  in 
the  relation  of  vendor,  of  goods,  in  the  nature  of  an  equitable 
lien  for  the  purchase  money,  where  the  goods  had  been  sold 
upon  a  credit,  and  consigned  by  the  vendor  to  the  ^ndee.' 
Though  it  has  been  somewhat  enlarged  in  its  application  by 
subsequent  rulings,  as  will  be  seen  hereafter,  it  does  not  extend 
to  cases  of  naked  liens  of  an  independent  character,  not  origi- 
nating in  a  prior  ownership  of  the  goods,  as,  for  instance,  liens 
for  work  and  labor  thereon,  or  for  betterments  thereto.  The  lat- 
ter are  lost  by  parting  with  possession,  as  by  consignment  of  the 
goods.'' 

2.  Who  may  avail  themselves  of  the  right. — Though  this 
right  was  originally  regarded  as  aifording  a  remedy  only  to  a 
consignor  who  at  the  same  time  was  a  vendor  of  the  goods  to 
the  consignee  upon  a  credit,'  yet  in  process  of  time  it  came  to 
be  extended  in  its  application  to  others  having  equitable  liens 
upon  the  property,  and  being  consignors  thereof.  Thus,  as  the 
law  now  is,  not  only  a  regular  vendor  of  the  goods,  but  one  who 
becomes  a  purchaser  thereof  for  the  benefit  of  tlje  consignee,, 
and  trusts  him  in  turn  for  the  same,  being  consignor  of  the 
goods,  is  so  far  treated  as  a  vendor  that  he  may  resort  to  this 
remedy  of  reclaiming  the  same,  in  like  manner  as  may  an  ordi- 
nary vendor  who  is  also  the  consignor.*  And  in  cases  where  the 
'  consignor  is  the  vendor,  or  creditor  in  the  nature  of  a  vendor,  of 
the  goods,  this  right  exists  in  his  favor,  whether  the  time  of  the 
credit  given  has  or  has  not  expired  at  the  time  the  right  to  re- 
sume the  possession  of  the  goods  in  transitu  is  exercised  by  the 
consignor  as  vendor.  If  all  other  grounds  for  enforcing  this 
right  exist,  then  it  is  not  necessary  that  the  time  of  payment 
shall  have  expired  and  the  money  have  become  due,  so  as  to  be 
the  subject  of  an  action.' 

So,  likewise,  a  person  who  consigns  goods  to  his  factor,  either 
on  a  credit,  as  vesting  the  same  in  him  and  trusting  him  for 
payment  for  the  same,  or  with  intent  that  the  goods  so  sent  are 

>  Sweet  V.  Pyiii,  1  East,  4;  Siffken  Sweet  v.  Pym,  1  East,  4;  2  Kent,  2d 

V.  Wray,  6  East,  371;  2  Kent,  2d  ed.,  ed.,  542. 

540,  541;  Cox  ».  Burns  &  Rentgen,  1  8  2  Kent,  2d  ed.,  540. 

Iowa,  64,  68;    Newhall  v.  Vargaa,  13  *  Newhall  v.  Vargas,  13  Maine,  93. 

Maine,  93,  103;  Mottram  v.  Heyer,  5  » Mottram  v.  Heyer,  5  Denio,  629, 

Denio,  629.  630. 

2  Siffken   v.  Wray,  6    Ea^t,  371; 
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to  be  sold  by  the  factor,  and  the-proceeds  of  sale  to  be  accounted 
for  and  paid  over  to  the  consignor,  is  so  far  considered  in  the 
light  of  a  creditor  of  the  consignee,  that  the  consignor  may  ex- 
ercise and  enforce  the  right  of  stoppage  vn  transitu,  and  resume 
the  possession  of  the  goods,  in  case  of  the  bankruptcy  or  insolv- 
ency of  the  consignee,  occurring  after  the  making  of  the  con- 
signment, and  before  the  delivery  of  the  goods  to  him.' 

3.  Under  what  circumstances  it  may  be  ezercised. — The 
right  of  stoppage  in  transitu  may  be  resorted  to  by  a  vendor 
who  is  also  consignor,  and  has  not  been  paid  the  purchase  money, 
whenever  the  vendee,  he  being  the  consignee,  becomes  bankrupt 
or  insolvent  after  the  sale  and  consignment  of  the  goods,  and  be- 
fore their  coming  into  the  actual  or  constructive  possession  of  the 
consignee  by  a  regular  and  proper  delivery  thereof;^  or  being  so 
before  that  fact  becomes  known  to  the  consignor,  after  making 
the  consignment.' 

But  a  wrongful  delivery  to  the  consignee  by  the  carrier,  after 
proper  notice  not  to  deliver  the  same,  and  of  the  consignor's 
election  to  exercise  the  right  of  reclaiming  the  goods,  will  not 
defeat  the  claim  of  the  consignor,  as  against  the  consignee  or 
his  assignee.' 

So,  likewise,  if  the  consignor  has  purchased  the  goods  upon 
his  own  credit,  or  with  his  own  means,  for  the  benefit  of  the 
consignee,  thereby  rendering  the  consignee  his  debtor  for  the 
costs  thereof,  if  the  consignee  becomes  bankrupt  or  insolvent 
after  such  purchase  and  consignment,  and  before  delivery  of  the 
goods  to  the  consignee  in  the  ordinary  course  of  carriage  and 
delivery,  then  the  consignor  is  entitled,  in  like  manner  as  if  an 
ordinary  vendor  npon  a  credit,  to  exercise  the  right  of  stoppage 
m  transitu;^  and  this,  too,  although  such  consignor  charge 
and  receive  a  commission  for  his  credit  and  services  in  reference 
thereto." 

4.  How  it  may  be  enforcea. — The  first  step  to  be  taken  by 
the  consignor  for  the  enforcement  of  this  right,  is  the  service  of 

'2  Kent,  2d  ed.,  542,  543;  Stubbs  199. 
!).  Lund,  7  Mass.  457.  '  Reynolds  v.  The  Boston  &  Maine 

^Newhall  v.  Vargas,  13  Maine,  93;  E.  R.  Co.,  43  N.  H.  580. 
2  Kent,  2d  ed.,  540;  Mottvam  v.  Hey-  iNewhall  v.  Vargas,  13  Maine,  93. 

er,  5  Denio,  629;  Rogers  v.  Thomas,  "Newhall  v.  Vargas,  13  Maine,  93. 

20  Conn.  53;  Pattison  v.  Culton  and         "Newhall  v.  Vargas,  13  Maine,  93. 
others,  33  Ind.  240;  S.  C.  5  Am.  R. 
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a  notice  upon  the  carrier,  describing  and  identifying  the  goods, 
the  nature  of  his  claim,  the  evidences  thereof,  and  of  his  own 
identity  as  consignor,  and  notifying  the  carrier  not  to  deliver 
the  same  to  the  consignee.*  By  respectable  American  cases  it  is 
held  that  no  demand  of  possession  is  necessary,  but  merely  the 
notice."  The  legal  effect  of  this  notice,  if  it  be  properly  given, 
and  there  be  just  grounds  for  enforcement  of  the  right,  seems  to 
be  to  reinstate  in  the  consignor  the  right  of  possession  of  the 
goods,  as  against  the  consignee,  or  his  vendee,  if  sold  by  him 
before  obtaining  possession  of  the  goods  and  the  arrival  of  the 
bill  of  lading."' 

After  the  service  of  snch  notice  on  the  carrier,  he  can  not  de- 
liver the  goods  to  the  consignee  without  rendering  himself  liable 
to  the  consignor,  in  case  it  turns  out  that  such  consignor  is  enti- 
tled to  the  possession  of  the  goods,  and  incurs  a  loss  by  reason 
of  their  being  delivered  to  the  consignee.* 

Moreover,  if  after  such  notice  the  goods  be  delivered  by  the 
carrier  to  the  consignee,  the  consignor  may  enforce  his  right 
thereto,  if  well  founded,  by  an  action  of  trover  or  replevin 
tl^erefor  against  the  consignee,  or  other  person  in  possession 
thereof." 

The  notice  must  be  given  to  those  in  whose  custody  the  goods 
actually  are  at  the  time,  or  else  to  the  principal  carrier  himself, 
or  some  one  of  the  principal  officers  of  the  company,  if  the  car- 
rier be  a  railroad  company;  as,  for  instance,  the  superintendent 
in  charge,  or  else  president  of  the  company,  or  snch  principal 
personage  as  has  official  authority  to  order  the  stoppage  of  the 
goods;  and  if  to  a  subordinate  servant,  it  must  be  one  who  has 
the  goods  at  the  time  under  his  immediate  control.  If  not  so 
given,  it  will  neither  re-invest  the  ownership  and  property  in 
the  consignor,  nor  charge  the  company  so  as  to  prevent  delivery 
to  the  consignee."    Moreover,  if  the  notice  be  given  to  the  prin- 

'  Abbott  on  Shipping,  528,  original  93;_2  Kent,  2d  ed.,  543. 

paging;  Pattison  v.  Culton  and  oth-  *  Abbott  on  Shipping,  528. 

ers,  33  Ind.  240;  S.  C.  5  Am.  E.  199;  » Abbott  on  Shipping,  528;  Eedfield 

2  Kent,  2d  ed.,  543.  on  R.  W.  304,  original  ed.;  Hunter  v. 

2  Reynolds  v.  The  Boston  &  Maine  Beal,  and  Stokes  v.  LaReviere,  cited 

R.  R.  Co.,  43  N.  H.  580.  8  Term  Rep.  466;  Jackson  v.  Nichol, 

'Pattison  and  others  v.  Culton  and  5  Bing.  N.  C,  518. 

others,  33  Ind.  240;  S.  C.  5  Am.R.  '   « Houston  on  Stoppage  in  Transitu, 

199;  Newhall  v.  Vargas,  13  Maine,  54,  55. 
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cipal  carrier  or  officer,  it  must  be  so  given  as  to  time  and  place, 
and  in  reference  to  the  locality  of  or  place  wliere  the  goods  are 
situated,  as  to  enable  such  superior,  by  reasonable  diligence,  to 
order  the  servants  in  charge  to  hold  the  goods,  and  thereby 
prevent  their  delivery.     A  notice  at  a  different  place  from  where 
the  goods  are  is  insufficient,  unless  the  means  of  communication 
are  such  as  to  enable  the  principal  to  conveniently  communicate 
with  the  person  in  charge,  and  order  him  to  stop  the  goods.' 
After  notice,  it  becomes  the  duty  of  the  carrier  to  hold  the 
goods,  and  not  deliver  them  to  the  consignee.     The  law  will  then 
afford  the  parties,  consignor  and  consignee,  or  the  assigns  of  the 
latter,  such  opportunity  of  asserting  and  enforcing  their  rights 
to  the  property  as  will  effectually  guard  the  interests  of  the  car- 
rier from  the  responsibility  of  delivering  to  either  when  not 
entitled  to  receive  the  same.     We  do  not  conceive  it  to  be  the 
duty  of  the  carrier  to  decide  between  them,  and  actually  deliver 
the  goods  to  the  alleged  consignor,  or  that  it  is  required  by  law, 
forasmuch  as  the  carrier  can  seldom,  if  ever,  know,  and'  is  not 
made  the  judge  to  decide,  whether  or  not  the  circumstances  exist 
which  re-invest  the  property  in  the  consignor,  or,  indeed,  whether 
the  person  claiming  to  be  the  consignor  be,  in  fact,  such  or  not; 
and  especially  on  long  lines  of  railway,  is  personal  knowledge 
the  more  impracticable.     After  notice,  he  occupies  the  position 
of  a  stake-holder  between  the  parties.' 

Nor  is  the  carrier  required  in  law  to  break  up  trains,  and 
stop  and  deposit  the  goods  or  deliver  them  at  intermediate 
places;  or  even  at  intermediate  stations,  en  route  their  transit, 
nor  to  re-transport  them  back  to  the  place  of  consignment; 
but  may  proceed  with  them  to  the  place  to  which  they  are 
consigned,  and  are  embarked  in  the  train,  and  there  deposit 
and  hold  the  goods  subject  to  the  enforcement  of  the  rights  of 
the  contending  parties,  on  payment  of  the  charges  of  transpor- 
tation and  warehousing.  No  additional  obligation  than  those 
arising  from  the  terms  of  shipment  can  be  forced  upon  the 
carrier  by  such  notice,  except  the  duty  of  stopping  or  holding 
the  goods  froni  delivery  to  the  consignee.     He  has  a  right  to 

'Houston  on  Stoppage  in  Transitu,  Mills  v.  Ball,  2  B.  &  P.  457.     The 

56,  57;  Litt  V.  Cowley,  7  Taunt.  R.  notice  has  the  eflFect  to  place  the  goods 

169.  quasi  in  custodia  legis:   Abbott  on 

2  Houston  on  Stoppage  in  Transitu,  Shipping,  439. 
61;   Abbott  on  Shipping,  394,  395; 


1340  THE   LAW   OF   EAILWATS. 

carry  them  to  the  place  of  destination,  as  he  contracted  to  do, 
and  to  have  his  freight  and  charges  paid  before  the  goods 
are  taken  from  his  possession.  In  short,  the  duty  of  the  car- 
rier, raised  by  the  notice,  is  a  negative  one.  It  requires  him 
to  not  deliver  the  goods  to  the  consignee,  thereby  placing 
him  in  the  light  of  a  stake-holder  of  the  property  for  those  who 
may,  by  legal  process,  prove  themselves  entitled  to  it.  It  does 
not  make  the  carrier  a  judge  to  decide  who  is  entitled  to  tiie 
property,  nor  is  he  bound  to  take  on  himself  the  responsibility 
of  determining  that  question;  but  it  becomes  his  duty  to  hold  it, 
and  let  the  parties  assert  their  rights  by  judicial  process,  as  in 
cases  of  other  dispute  about  property  in  the  hands  of  a  third  per- 
son, and  if  need  be,  the  parties  may  be  compelled,  on  general 
principles,  at  his  application,  to  interplead  with  each  other  as  to 
the  ownership  or  right  of  possession.' 

Some  writers  go  further,  and  hold,  upon  the  authority  of  the 
English  cases,  that  after  notice  from  the  consignor  of  his  claim- 
ing the  right  of  stoppage  m  transitu,  and  a  demand  of  the 
goods,  it  devolves  upon  the  carrier  to  ascertain  the  correctness  or 
incorrectness  of  such  claim;  for  that  if  the  claim  turns  out  to  be 
well  founded,  the  carrier  will  be  liable  to  the  consignor  for  the 
value  of  the  goods  in  an  action  of  trover,  in  case  he  decline  to 
deliver  the  goods  to  the  consignor  after  such  notice  and  demand." 
But  Kent,  recognizing  the  severity  of  such  a  rule,  asserts  it  to  be 
proper  for  the  carrier  to  compel  the  adverse  party  claimants,  or 
those  placed  by  law  in  possible  interest,  to  interplead,  by  filing  a 
bill  in  chancery  against  them,  and  thereby  ascertain  to  whom 
the  goods  are  rightfully  deliverable.'  In  such  procedure  the 
court  would,  upon  general  principles,  we  suppose,  place  the  prop- 
erty in  the  care  or  disposition  of  a  receiver,  to  abide  the  event  of 
the  cause.  The  language  of  Justice  Kent  is :  "  It  is  often  difficult 
for  the  master  of  a  vessel  to  know  to  whom  he  can  safely  deliver 
the  goods,  in  case  of  conflicting  claims  between  consignor  and 
consignee,  or  consignor  and  the  assignee  of  the  consignee. 
Prudence  would  dictate  that  he  deliver  the  goods  to  the  party 
upon  whose  indemnity  he  can  most  safely  rely.     But  he  ought 

'Abbott  on  SWppmg,  395,  396.  Taunt.  169; Bohtlingk,;.  Inglis, 3 East. 

Redfield  on  Railways,  Vol.  1,  origi-  381 ;   Syeds  v.  Hay,  4  Tenn  Rep.  260. 

nal  ed.,  d04.    In  this  connection  the  « 3  Kent,  2  ed.  215  216 

learned  author  cites,  Litt  ».  Cowley,  7  ' 
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not  to  be  put  to  the  peril  and  necessity  of  indemnity;  and  it  is 
desirable  that  he  should  know  to  whom  of  right  he  can  deliver 
the  goods.  *  *  *  *  It  is  safest  for  the  master  to  deposit  the 
goods  with  some  bailee,  until  the  rights  of  the  claimants  are  set- 
tled, as  they  can  always  be,  upon  a  bill  of  interpleader  in  chan- 
cery, to  be  filed  by  the  master." ' 

Upon  regaining  possession  of  the  goods  by  the  consignor,  Jie 
may  treat  them  absolutely  as  his  own,  and  may  dispose  of  the 
same,  if  the  shipment  be  procured  by  fraud  ;^  or  if  contracted 
for  on  a  credit,  under  false  pretenses  of  the  consignee,  he  may 
treat  the  contract  as  void,  and  the  goods  as  his  own.''  And  so  if 
consigned  to  the  consignee  without  sale,  as  the  mere  agent  or 
bailee  of  the  consignor,  without  any  claim  or  vested  right  of  the 
consignee  to  the  same,  then  the  consignor,  on  regaining  posses- 
sion, may  in  like  manner  treat  the  goods  as  his  absolute  prop- 
erty; which,  in  such  cases,  they  really  are.* 

5.  How  long  the  right  continues. — The  right  of  stoppage  in 
transitu  continues  until  the  goods  have  reached  their  destination, 
and  have  come  into  the  possession,  actual  or  constructive,  of  the 
consignee.  This  right  remains,  not  only  while  the  goods- are  in 
the  act  of  being  carried,  and  are  moving  on  in  the  hands  of  the 
carrier,  but  also  while  they  are  in  the  hands  of  a  warehouseman, 
or  in  a  place  of  deposit  connected  with  their  transmission  or 
delivery,  after  arrival  at  their  point  of  destination;^  and  so  as 
to  any  place  not  actually  or  constructively  the  place  of  the  con- 
signee, or  not  so  in  his  possession  or  control  that  the  putting 
them  there  implies  an  intention  to  thereby  deliver  the  same  to 
such  consignee."  A  delivery  to  a  wharfinger  or  warehouseman 
at  the  place  of  destination,  who  receives  them  not  as  agent  of,  or 
for  the  consignee,  but  in  the  ordinary  course  of  his  business  as  a 
middle-man,  is  not  a  constructive  delivery  to  the  consignee,  so 
as  to  piit  an  end  to  the  right  of  stoppage  in  transitu.'' 

'3  Kent,  2  ed.,  215,  216.     And  this  =0'NeU  v.  Garrett,  sheriff,  6  Iowa, 

rule  is  recognized  as  just,  in  Jordan,  480,    484;    Covell  v.    Hitchcock,    23 

Ellis  &  Co.  ».  James  &  James,  5  Ham-  Wend.  611;    Newhall  v.  Vargas,  13 

mond  (5  Ohio),  88,  107.  See  also,  Ah-  Maine,  93. 

bott  on  Shipping,  381,  and  The  Con-  ^O'Neil  v.  Garrett,  sheriff,  6  Iowa, 

sUntia,  6  Rob.  Adm.  R.  321,  referred  480,  484. 

to  in  this  case  cited  from  5  Ham.  '  O'Neil  i>.  Garrett,  sheriff,  6  Iowa, 

^Fitzsimmons  e.  Joslin,  21  Vt.  129.  480,   484;     Calahan    and    others    -o. 

'  Fitzsimmons  v.  Joslin,  21  Vt.  129.  Babcock  and  others,  21  Ohio  St.  281. 

*Fitzsimmons  v.  Joslin,  21  Vt.  129. 
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This  right  of  stoppage  in  transitu,  in  cases  of  carnage  by 
rail,  is  not  defeated  by  a  delivery  of  the  goods  by  the  carrier  to 
a  drayman,  or  other  local  carrier,  at  the  depot,  to  be  carried  or 
delivered  to  the  consignee  at  his  place  of  business  or  residence; 
but  is  continuous  until  the  goods  pass  into  the  possession  of  tlie 
consignee,'  and  is  paramount  to  any  lien  or  right  emanating  from 
the  consignee.' 

There  are  cases  of  high  authority,  and  which  we  in  no  manner 
question  the  correctness  of,  in  reference  to'  a  constructive  deliv- 
ery when  transportation  has  been  by  boat,  wherein  it  is  held 
that  a  discharge  of  the  goods  onto  a  wharf,  with  intent  to  place 
them  or  leave  them  subject  to  the  control  of  the  consignee,  there 
being  no  other  custodian  thereof,  and  the  freight  having  been 
all  paid,  and  it  having  been  customary  to  thus  deliver  to  the 
same  consignee,  is  such  a  constructive  delivery  .to  the  con- 
signee, that  thereby  the  right  of  stoppage  m  transitu  is  lost, 
so  that  when  the  same  goods  are  levied  on  in  favor  of  a  creditor 
of  the  consignee,  an  intervening  bona  fide  purchaser  thereof  is 
entitled  to  hold  the  same.'  In  the  case  referred  to  from  20  Ver- 
mont, the  court  say:  "  It  is  difficult  to  conceive  of  a  more  effect- 
ual delivery  of  goods  than  this,  short  of  their  coming  to  the  corpo- 
ral touch  of  the  vendee.  The  special  property  of  the  carriers  had 
ceased;  the  wharfinger  had  nothing  to  do  with  the  goods,  and 
unless  they  are  to  be  considered  as  having  been  in  the  possession 
of  the  vendee,  no  person  whatever  had  any  possession  of  them, — 
they  were  absolutely  abandoned  by  all  persons."  And  in  the 
same  connection  the  court  add:  "They  must  therefore  have 
come  to  the  possession  of"  the  consignee.  "  It  being  the  custom 
for"  him  "  to  receive  goods,  thus  consigned  him,  on  the  wharf," 
and  that,  therefore,  "that  must  be  considered  as  the  place  to  which 
they  were  directed  by  the  vendor."*  But  this  case  may  not  be 
taken  as  authority  when  applied  to  cases  arising  out  of  transpor- 
tation by  railroad.  In  the  latter  cases,  goods  are  not  to  be  deliv- 
ered on  the  platform  by  merely  leaving  them  there,  but  if  not 
called  for  are,  as  we  have  before  seen,  to  be  stored  for  safe  keep- 
ing in  a  warehouse;  whereas,  in  transportation  by  boat,  it  is  all 

'  2  Kent,  2  ed.  544;    Calahan  and  480j  2  Kent,  541. 

others  v.  Babeock  and  others,  21  Ohio  '  Sawyer  v.  Joslin,  20  Vt.  172. 

St.  281.  *20  Vt.  ISO. 

'O'Neil  V.  Garrett,  sheriff,  6  Iowa, 
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tlie  boat  can  do  to  leavq  the  goods,  if  at  a  way  landing,  npon  the 
wharf.  Moreover,  in  the  case  cited  above,  a  special  custom  was 
shown  to  that  eiFect,  in  reference  to  the  consignee  in  that  partic- 
ular case.' 

6.  Not  defeated  by  a  levy  in  favor  of  a  general  creditor. — A 
levy  of  the  goods  on  writ  of  attachment  or  execution  against 
the  consignee,  before  the  goods  have  come  into  his  possession, 
will  not  divest  the  consignor's  right  of  stoppage  m  transitu!^ 
And  as  the  right  is  so  far  exercised  by  the  ordinary  notice  and 
claim  thereof  to  the  carrier,  that  thereafter  a  delivery  by  the 
carrier  to  the  consignee  will  not  defeat  the  same  in  his  favor,  or 
even  in  favor  of  his  assignee,"  so  it  would  seem  to  follow  that 
neither  would  a  levy  of  the  goods  after  such  inhibited  or  forbid- 
den delivery,  even  if  the  levy  be  made  after  delivery  to  the  con- 
signee, defeat  the  right  of  the  consignor  of  stoppage  m  transitu^ 
The  assertion  of  such  right,  by  notice  to  the  carrier  of  the  in- 
tention to  exercise  it,  and  not  to  deliver  to  the  consignee,  would 
"seem  to  place  it  out  of  the  power  of  the  carrier  to  thereafter 
make  such  a  delivery  to  the  consignee  as  will  defeat  the  right  of 
the  consignor,  if  the  doctrine  laid  down  by  Chitty  and  by  Jus- 
tice Parsons  is  to  be  regarded  as  law;*  and  such,  too,  seems  to 
be  the  current  of  authorities.^ 

In  Sawyer  v.  Joslin,  20  Vermont,  172,  cited  in  this  connec- 
tion, sm^/'s,  the  court  say:  "although  the  goods,  by  being  dis- 
patched to  the  vendee  by  the  usual  modes  of  conveyance,  be- 
come, for  other  purposes,  the  property  of  the  vendee,  are  consid- 
ered in  his  constructive  possession  and  at  his  rislr,"  that  "  yet 
the  vendor  is  held  to  have  such  an  equitable  Hen  on  them,  though 
out  of  his  possession,  that,  on  learning  the  insolvency  of  the 
vendee,  he  may  reclaim  them,  while  in  their  transit  to  him,  as 

>  Sawyer  v.  Joslin,  20  Vt.  172, 180.  Covell  v.  Hitchcock,  23  Wend.  611; 
The  court  say  that  the  case  here  cited  Naylor  v.  Dennie,  8  Pick.  198;  House  v. 
is  not  like  one  where  the  goods,  though  Judson,  4  Dana,  11;  Sawyer  v.  Joslin, 
arrived  at  the  place  of  delivery,  are  20  Vt.  172;  Calahan  and  others  v. 
still  on  shipboard,  in  the  hands  of  the  Babcock  and  others,  21  Ohio  St.  281. 
carrier  or  wharfinger,  or  his  agents,  'Chitty  on  Contracts,  8  ed.  381. 
subject  to  the  carrier's  lien  for  *Chitty  on  Conts.,  8  ed.,  381;  1^ Par- 
freights:  16.  sons  on  Conts.,  chapt.  6,  p.  447. 

«Cox  ».  Burns,  1  Iowa,  64;  O'Neil  ^Newhall  v.  Vargas,  13  Maine,  93, 

».  Garrett,  sheriff,  6  Iowa,  480,  486;  109;  Itfottram  «.  Heyer,  5  Denio,  629; 

Buckley  ti.  Fumiss,  16  Wend.   137  (  Naylor  v.  Dennie,  8  Pick.  198. 
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security  for  the  price  for  which  they  had  been  sold."  And  that 
"  This  right  of  stoppage  m  trcMisitu  is  held  not  to  be  defeated 
by  an  attachment  of  or  levy  upon  the  goods,  as  the  property  of 
the  vendee,  while  in  their  transit." 

7.  How  the  right  may  be  defeated. — There  are  various  other 
ways  in  which  the  consignor's  right  to  stop  and  resume  posses- 
sion of  the  goods  in  the  course  of  their  transit  may  be  termi- 
nated, than  by  their  coming  intd  the  possession  of  the  consignee. 
This  right  is  terminated  by  the  payment  of  the  purchase 
money,  or  so  much  thereof  as  still  remains  unpaid,  if  claimed 
as  security  therefor;'  but  if  only  a  part  thereof  be  paid,  then 
the  right  of  stoppage  in  transitu  is  terminated  only  for  a  simi- 
lar proportion  of  the  goods."  And  if  the  goods  be  really 
stopped,  and  the  possession  resumed  by  the  consignor,  yet  the 
consignee  may  release  the  same,  and  obtain  possession  thereof, 
on  the  payment  of  the  purchase  money,  in  case  the  goods  were 
consigned  upon  a  transaction  between  the  parties  as  vendor  and 
vendee,  or  in  the  legal  character  thereof.' 

And,  on  the  other  hand,  the  vendor  may  recover  the  price  of 
the  goods  in  an  action  at  law,  although  he  has  resumed  the  pos- 
session'thereof  by  the  right  of  stoppage  in  transitu^  and  after 
such  recovery  may  execute  and  sell  the  same;  for  this  procedure 
to  resume  possession  while  the  goods  are  in  course  of  ti-ansit  is 
not  predicated  upon  a  supposed  rescission  of  the  contract  of  sale, 
but  upon  the  principle  of  enforcing  the  vendor's  lien  for  the 
purchase  money.*  It  results,  therefore,  that  the  vendor  may 
hold  the  goods,  when  thus  again  in  his  possession,  until  the 
termination  of  the  action,  and  if  judgment  be  obtained,  he  may 
cause  a  levy  and  sale  thereof,  to  realize  his  purchase  money;  or, 
in  case  of  bankruptcy,  may,  instead  of  suing,  elect  to  rescind  the 
sale,  on  account  of  the  bankruptcy  or  insolvency  of  the  vendee, 
and  treating  the  goods  as  hie  own,  may  sell  or  dispose  of  them 
at  pleasure,  or  may  elect  to  sell  the  same  to  satisfy  his  debt, 
thereby  affirming  the  contract  In  the  latter  case,  any  excess 
of  the  price  and  costs  of  carriage,  storage  and  sale,  realized  by 

'  Newhall  ».  Vargas,  13  Maine,  93;  »2  Kent,  2d  ed.,  541.  But  there 
2  Kent,  2d  ed.,  541.  But  not  by  a  must  be  actual  payment;  the  giving 
bill  drawn,  or  note  given,  for  the  a  bill  of  exchange  or  note  is  not  suffi- 
price;  such  instruments  are  not  pay-      cient:  lb.  ^ 

ment:  Newhall  ».  Vargas,  suyra.       ,.^      *2,Kent,  2d  ed.,  54L 
t  ^  Newhall  v.  Vargas,  13  Maine,  93. 
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the  sale,  will  belong  to  the  consignee;  and  if,  on  the  other  hand, 
the  proceeds  be  insufficient  to  meet  such  price  and  costs  of  car- 
riage, storage  and  sale,  the  amount  of  the  remaining  balance  may 
be  recovered  by  the  consignor  of  the  consignee  in  an  action  at 
law. 

But  the  transfer,  by  indorsement  or  assignment,  of  the  ordi- 
nary bill  of  lading,  by  the  consignee  to  a  honafide  holder  or  pur- 
chaser thereof,  for  a  valuable  consideration,  without  notice  to. 
such  purchaser  of  the  insolvency  or  bankruptcy  of  the  consignee, 
will  terminate  the  consignor's  right  of  stoppage  in  transitu} 

8.  The  law  of  inter-state  consignments. — The  right  of  Stop- 
page in  trcmsitu  follows  the  goods  during  transit,  and  up  to  the 
time  of  their  delivery  to  the  consignee,  wherever  they  go.  Thus, 
if  a  vendor  consign  goods  in  one  country  to  hia»vendee,  as  con- 
signee, in  another  country  or  state,  then  whatever  right  of  stop- 
page in  transitu  the  consignor  has  by  the  law  of  the  place  of 
consignment,  attaches  itself  to  the  goods  as  in  rem,  and  adher- 
ing to  them  whithersoever  they  go,  may  be  enforced  in  such 
other  state  or  country  as  they  may  pass  into  in  the  course  of 
their  transit."  And  this  right  will  prevail  everywhere  over  the 
rights  of  intervening  purchasers,  and  over  levies  of  process 
against  the  consignee  made  during  the  transit  of  the  goods,  to 
the  same  extent  as  in  domestic  consignments.* 

» Conard  v.  Atlantic  Ins.  Co.,  1  Pet.  Ry.  Rep.  229. 

386;  Stubbs  v.  Lund,   7  Mass.  457;  ^  Story's  Conflict  of  Laws,  sees.  401, 

Winslow  V.  Norton,  29  M^ne,  419;  402,  402  a;  Inglis  v.   Usherwood,   1 

Pattison  v.  Culton,  33  Ind.  240;  S.  C.  East,  515. 

5  Am.  R.  199;  Newhall  r.  Central  Par  =  Story's  Conf.  of  Laws,  sec.  402. 
eifio  R.  R.  Co.,  51  Cal.  345,  12  Am. 
85 
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1.  What  they  are. — Freights,  fares,  and  tolls,  are  terms  which 
have  each  their  distinctive  meaning,  not  only  in  common  accep- 
tation, but  also  iu  legal  parlance.'  The  term  freight,  in  its  more 
general  sense,  is  used  as  well  in  reference  to  property  carried,  as 
to  the  price  or  compensation  to  be  paid  for  its  carriage.  In  the 
latter  and  more  limited  sense  of  our  text,  it  is  our  purpose  to 
speak  of  it  here.  It  is  that  which  is  paid,  or  to  be  paid,  for  the 
service  of  transporting  merchandise  and  other  property.''  It 
is  contradistinguished  from  toll  in  this,  that  it  is  not  a  price 
paid  for  the  use  of  the  road,  on  which  to  transport  one's  own 
property,  but  is  paid  for  the  service  of  the  company,  and  car- 
riage of  the  property  by  it;'  whereas,  on  the  other  hand,  in 
the  language  of  the  learned  Justice  Steong,  "  The  legal  mean- 
ing of  the  word  'toll'  is,  and  always  has  been,  well  defined.  It  is 
•  a  tribute  or  custom  paid  for  passage,'  not  for  carriage — always 
something  taken  for  a  liberty  or  privilege,  not  for  a  service;  and 


» Boyle  V.  Phila.  &  Reading  R.  R. 
Co.,  54  Penn.  St.  310;  Penn.  R.  R. 
Co.  V.  Sly,  65  Penn.  St.  205;  The 
State  of  New  Jersey  v.  Haight,  1 
Vroom  (N.  J.),  447. 

2  Penn.  R.  R.  Co.  v.  Sly,  65  Penn. 
St.  205. 

=  Boyle  V.  The  Phila.  &  Reading 
Railroad  Co.,  4  P.  F.  Smith  (54  Penn. 
St.),  310;    Penn.  R.  R.  Co.  v.  Sly, 


65  Penn.  St.  205;  The  State  of  New 
Jersey,  The  Jersey  City  &  Bergen  R. 
R.  Co.,  prosecutors,  v.  Haight,  1 
Vroom  (N.  J.),  447.  In  the  case  last 
cited,  the  New  Jersey  Supreme  Court 
of  Errors  and  Appeals  say:  "Tolls 
are  collected  from  persons  who  pass  or 
travel  by  their  own  conveyances  over 
the  roads  or  bridges  of  another."  1 
Vroom,  448. 
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such  is  the  common  understanding  of  the  word.  Nobody  sup- 
poses that  tolls  taken  by  a  turnpike  or  canal  company  include 
charges  for  transportation^  or  that  they  are  anything  more  than 
an  excise,  demanded  and  paid  for  the  privilege  of  using  the 
way." ' 

Hence,  in  Pennsylvania  Eailroad  Co.  v.  Sly,  the  Supreme 
Court  of  Pennsylvania,  Shakswood,  J.,  in  treating  of  the  lan- 
guage of  the  statute  giving  to  the  Sunbury  &  Erie  Railroad 
Company  the  power  to  collect  freight  and  tolls,  say;  "  "We  can 
not  attribute  to  the  legislature  the  absurdity  of  providing  that 
the  company  should  collect,  besides  freight,  tolls  on  merchandise 
carried  by  themselves.  That  would  be  to  authorize  them  to 
charge  themselves  for  the  use  of  their  own  road.  The  meaning 
evidently  was,  that  as  they  might  allow  private  transporters  to 
place  their  cars  on  the  road,  they  should  still  have  the  right  to 
tolls  under  the  original  limitation,  both  as  to  merchandise  and 
passengers  " ''  thus  carried  over  the  road  by  private  transporters 
in  such  private  transporters'  own  cars. 

And  so  freight,  in  its  ordinary  sense,  does  not  include  fare. 
By  the  term  fare  is  :neant  that  which  is  payable  for  a  ticket  and 
passage  of  a  person,  and  the  ordinary  service  of  transportation 
or  carriage  of  the  person  himself." 

2.  Right  to,  and  to  fix  the  rate. — A  railroad  company  is  enti- 
tled, as  a  legal  right,  to  compensation,  by  way  of  rates  and  charges, 
for  services  rendered  in  transporting  persons  and  property,  whether 
such  right  is  expressly  granted  by  the  charter  or  not.  The  right 
to  exact  and  collect  compensation  for  services  is  a  necessary 
attribute  of  such  corporations,  and  results  from  the  purposes  of 
their  organization  and  nature  of  their  business.*  On  this  subject 
the  Supreme  Court  of  Pennsylvania,  Steong,  J.,  by  adopting  the 
opinion  of  Agnew,  Justice,  at  nisi  prius,  in  Boyle  v.  Phila.  & 
Reading  R.  R.  Co.,  lay  down  the  law  in  the  following  terms: 
"  No  provision  was  made  respecting  rates  and  charges  for  their 

'  Boyle  V.  The  Phila.  &  Reading  R.  ^  Perm.  R.  R.  Co.  v.  Sly,  65  Penn. 

R.  Co., '4  P.  F.  Smith  (54  Penn.  St.),  St.  205,  211. 

310, 313,  314.  And  see,  also,  the  same  ^  Penn.  R.  R.  Co.   ».   Sly,  65  Penn. 

principles    asserted   in  Penn.  R.  R.  St.  205,  211. 

Co.  ».  Sly,  65  Penn.  St.  205;    State,  *  Penn.  R.  R.  Co.  v.  Sly,  65  Penn. 

Jersey  City  &  Bergen  R.  R.  Co.,  pros-  St.  205;  Boyle  v.  The  Phila.  &  Reading 

ecutors,  i'.  Haight,  1  Vroom,  447.  R.  R.  Co.,  54  Penn.  St.  310. 
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own  service  as  carriers;  but  the  very  purpose  of  their  incorpora- 
tion was  that  they  might  carry.  How  can  they  carry  without 
compensation?  Authorized  to  engage  in  a  business,  it  is  neces- 
sarily incident  to  their  authority  that  they  have  the  rights  wliich 
ordinarily  belong  to  such  a  business.  *  *  *  The  right  to 
charge  is  implied  in  the  nature  of  the  business  authorized,  and  I 
can  not  conceive  of  conducting  the  business  of  transportation 
without  the  imposition  of  rates  and  charges."'  Such  is  the  lan- 
guage of  Justice  Strong  in  relation  to  the  charter  right  of  the 
Sunbury  &  Erie  Eailroad  Company,  now  Philadelp'hia  &  Eead- 
ino-  Kailroad  Company,  to  compensation  for  services  rendered. 
In  the  same  case,  the  Supreme  Court  of  Pennsylvania,  Strong, 
J.  (now  of  the  United  States  Supreme  Court,)  say:  "  We  adopt 
the  opinion  delivered  at  Nisi  Prius  when  the  bill  of  complaint 
was  dismissed.  Nothing  in  the  argument  before  its  has  brought 
us  to  doubt  the  soundness  of  the  conclusion  then  reached.  It 
would  be  easy  to  show  more  fully,  were  it  necessary,  that  a  grant 
of  power  to  eiiter  into  the  business  of  transportation  of  passen- 
gers and  merchandise  carries  with  it  authority  to  enter  into  the 
contracts  by  which  the  business  of  common  carriage  is  conducted, 
but  it  is  too  obvious  to  require  argument  to  prove  it."  * 

If  it  be  not  otherwise  provided  in  the  charter,  and  there  bene 
contemporaneous  law,  at  the  time  of  its  organization,  vesting 
the  right  in  the  state  or  public  authorities  to  fix  the  rate  of 
compensation,  and  the  same  be  not  subsequently  parted  with  by 
some  act  of  the  company,  then,  in  the  absence  of  any  subse- 
quent enactment  regulating  the  same,  it  results  from  the  very 
nature  of  things,  and  from  the  general  power  to  transact  busi- 
ness, render  service,  and  receive  pay  tlierefor,  and  the  power  to 
make  contracts,  that  the  terms  of  service,  and  amount  or  rate  of 
compensation  to  be  paid  for  the  same,  are  rightful  subjects  of 
regulation  by  the  corporate  body  itself,  through  its  regularly 
constituted  officers,  servants  and  agents.' 

"What  is  lawful  is  reasonable;    and  so  what  is  unlawful  is  un 

•  Boyle  V.  Phila.  &  Reading  E.  R.  Co.,  54  Penn.  St.  310,  318.    ' 

Co.,  4  P.  F.  Smith  (54' Penn.  St.),  310,  =  Crocker   v.    New  London,   AVilli- 

316;  and  see  the  doctrine  re-assei-ted  mantic  &  Palmer  R.  R.  Co.,  24  Conn, 

in  Penn.  R.  R.  Co.  v.  Sly,  65  Penn.  St.  249;  The  State  v.  Chovin,  7  Iowa,  204; 

205.  211.  State  v.  Overton,  4  Zabr.(N.  J.),  43a. 

2  Boyle  ».  Phila.  &  Reading  R.  R. 
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reasonable.  Therefore,  authority  in  a  railroad  corporation  to  fix 
reasonable  rates,  means  within  the  limit,  if  any  there  be,  fixed  by 
law.'  If  fixed  in  excess  of  such  limit,  they  are  unreasonable  and 
invalid;  and  whether  they  are  thus  excessive,  is  a  question  of  law 
for  the  court.^  If  fixed  within  the  limit,  under  autliority  requir- 
ing them  to  be  reasonable  and  within  such  limit,  then  their  rea- 
sonableness is  a  question  of  fact  for  tlie  jury,  under  the  charge 
of  the  court  as  to  the  law.'  A  law  fixing  a  maximum  of  rates 
for  a  fixed  number  of  miles,  or  more,  and  leaving  the  company 
to  fix  reasonable  rates  for  less  distances,  will  not  allow  a  greater 
maximum  of  compensation  to  be  charged  for  any  lesser  distance 
than  the  one  so  fixed  by  the  statute  for  the  greater  distance.* 

And  so  in  New  Jersey,  a  like  principle  is  asserted.  It  is  there 
held  that  the  regulation  of  the  tolls  of  bridges  and  turnpike  roadsj 
and  the  fares  of  railroads  and  ferries,  is  not  a  regulation  of  com- 
merce, but  is  a  part  of  that  general  police  power  essential  to  every 
state,  and  which  has  not  been  surrendered  to  the  general  govern- 
ment.' The  case  here  cited  from  4  Zabr.  involved  the  question 
of  ferry  rates  at  the  Jersey  City  ferry,  across  the  Hudson  riveijt 
The  court  held  that  this  power  existed  in  the  state,  although  the 
ferry  is  between  two  states,  and  that  each  state  may  fix  the  rate 
of  ferriage  from  its  own  side;  and  "the  fares  of  railroads"  are 
expressly  included  as  within  the  doctrine  claimed."  But  when  it 
is  borne  in  mind  that  a  ferry,  as  there  shown,  is  operated  under 
a  revocable  license,  while,  as  is  well  known,  railroads  are  ordi- 
narily constructed  by  chartered  incorporations,  and  that  a  char- 
ter is  a  contract  which  may  not  be  impaired,  it,  therefore,  may 
not  follow  that  in  all  cases  the  state  may  so  regulate  rates,  as 

■  Campbell  and  others  v.  The  Mari-  168,  190. 

etta  &  Cinoinnati  R.  R.  Co.,  23  Ohio  ■'Campbell  and  others  v.  The  Mari- 

St.   168;    Smith   v.    Pittsburg,    Fort  etta  &  Cincinnati  K.  E.  Co.,  23  Ohio 

Wayne  &  Chicago  Ry.  Co.,  23  Ohio  St.  168,  190;  Smith  v.  Pittsburg,  Fort 

St.  10,  15.  Wayne  &  CJiicago  Ry.  Co.,  23  Ohio 

2  Smith  ;>.  Pittsburg,  Fort  Wayne  St.  10,  15. 

&  Chicago  Ry.  Co.,  23  Ohio  St.  10,  15.  ^  Freeholders  of  Hudson  County  u. 

See  Sloan  v.  Pac.  R.  R.  Co.,  61  Mo.  The  State,  the  New  Jersey  R.  R.  & 

24;  Ladd  v.  Southern  C.  P.  &  M.  Co.,  Trans.  Company,  prosecutors,  4  Zabr. 

53  Tex.  172;  S.  C.  10  Repr.  186.  718,  728. 

'Smith  V.  Pittsburg,  Fort  Wayne  ^Freeholders  of  Hudson  County  v. 

&  Chicago  Ry.  Co.,  23  Ohio  St.  10;  The  State,  The  New  Jersey  R.  R.  & 

Campbell  and  another  v.  The  Marietta  Trans.  Company,  prosecutoi-s,  supra. 
&  Cincinnati  R.  R.  Co.,  23  Ohio  St. 
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against  a  railroad  corporation;  that  may  depend  upon  the  terms 
of  the  charter  contract.  The  claim,  however,  which  is  more  im- 
mediately asserted  in  the  Jersey  City  case,  is  a  claim  of  power 
in  the  state  in  contradistinction  of,  and  as  against,  the  power 
of  the  general  government. 

Independent  of  any  by-law  or  regulation  of  its  own,  a  railroad 
companv  has  a  right  to  charge  for  the  transportation  of  passen- 
gers, different  rates  for  different  trains,  or  a  higher  price  for 
way  passengers  per  mile,  than  for  passengers  all  the  way 
tlirongh,  if  there  be  nothing  to  the  contrary  in  the  charter,  or  in 
the  law  of  the  land.'  This  right,  in  the  absence  of  any  inhibi- 
tion in  the  charter  or  law,  the  company  may  necessarily  exer- 
cise, as  is  believed,  by  jSxing  the  amount  of  such  charges  itself; 
and  to  do  this  requires  neither  by-law  nor  formal  regulations,'' 
for  the  right  to  charge  implies  the  right  to  fix  the  amount 
thereof.' 

So  by  the  Supreme  Court  of  Delaware  it  is  held,  that  the 
right  of  a  corporation  to  conduct  its  own  business,  and  adjust  its 
tfiriff  of  reasonable  charges,  stands  upon  special  ground,  not  ap- 
plicable to  an  unincorporated  carrier,  inasmuch  as  such  right  of 
a  corporation  is  a  .part  of  the  corporate  franchise  granted  by 
charter,  and  is  protected  by  the  Constitution  of  the  United  States; 
and  that  any  interference  with  this  right  by  legislative  enactment 
amounts  to  an  alteration  and  infringement  of  the  company's 
charter.*  The  regulation  of  tolls  and  charges  of  a  railroad  is 
here  said  not  to  be  the  exercise  of  police  power."  Authorities 
to  the  same  effect  might  be  multiplied,  were  it  advisable,  but 
the  rulings  in  the  Supreme  Court  of  the  United  States,  in  Munn 
and  Scott  v.  The  People  of  Illinois,  and  in  The  Chicago,  Bur- 
lington and  Quincy  Railroad  Company  v.  Cutts,  Attorney- 
General  of  Iowa,  and  others,"  having  laid  down  a  different  rule, 

•  State  V.  Overton,  4  Zabr.  435.  113;  Chicago,  B.  &  Q.  R.  R.  Co.  ». 

2  State  V.  Overton,  4  Zafc.  435.  State  of  Iowa,  Id.  155.    And  it  is  no 

'  Penn.  R.  R.  Co.  v.  Sly,  65  Penn.  answer  to  say  that  the  amount  de- 

St-  205.  manded  is  no  more  than  a  reasonable 

*Phila.,  Wilmington  &  Baltimore  charge:    Chicago,  M.  &  St.  P.  R.  R. 

R.  R.  Co.  V.  Bowers,  4  Houst.  506;  S.  Co.  v.  AcHey,  4  Otto,  179, 16  Am.  Ry. 

C.  6  Am.  R.  W.  Reps.  105.  Rep.  176.     And  see  Winona  &  St.  Pe- 

"Phila.,  Wilmington  &  Baltimore  ter  R.  R.  Co.  v.  Blake,  4  Otto,  180,  16 

R.  R.  Co.  V.  Bowers,  4  Houst.  506.  Am.  Ry.  Rep.  177.    In  the  latter  case 

« Munn  V.  State  of  Ills.,  94  U.  S.  it  was  held  there  was  nothing  in  the 
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and  asserted  the  power  of  the  several  states  to  regulate  the  rates 
of  railroad  charges  on  business  not  inter-state  in  its  nature,  when 
no  express  grant  of  such  power  is  vested  in  the  company  by  its 
charter,  it  were  useless  to  cite  local  authorities  to  the  contrary. 
These  decisions  are  deemed  of  sufficient  importance  to  be  given 
herewith  at  length,  as  the  original  of  the  reported  case  may  not 
always  be  accessible  to  the  practitioner. 

Mnnn  and  Scott  v.  The  State  of  Illinois. 

Per  Chief  Justice  Waite. — The  question  to  be  determined  in 
this  case  is  whether  the  Greneral  Assembly  of  Illinois  can,  under 
the  limitations  upon  the  legislative  power  of  the  states  imposed 
by  the  Constitution  of  the  United  States,  fix  by  law  the  maximum 
of  charges  for  the  storage  of  grain  in  warehouses  at  Chicago  and 


charter  of  the  company,  nor  in  an  act 
of  the  legislature  of  Minnesota,  or 
see.  4,  art.  10,  of  the  constitution  of 
that  state  (obligating  the  company  to 
carry  freight  and  passengers  upon 
"reasonable  terms"),  affecting  this 
power.  And  see  also  Peik  v.  Chi.  & 
N.  W.  Ry.  Co.,  4  Otto,  164,  16  Am. 
Ry.  Rep.  413.  In  this  case  there  was 
a  charter  provision  giving  the  right  to 
receive  a  reasonable  sum,  but  the  state 
constitution  reserved  the  right  to  alter 
or  repeal  the  charter.  And  consolida- 
tion would  not  affect  this  right:  Ibid; 
nor  the  fact  that  the  company  was 
bound  to  keep  a  certain  portion  of  the 
road  open  as  a  public  highway  for  the 
United  States  government,  free  from 
charge,  and  to  transport  the  mails 
thereon:  Ibid.  It  was  further  held 
that,  until  Congress  acted  in  reference 
to  the  relations  of  this  company  to 
inter-state  commerce,  it  was  competent 
for  the  state  to  regulate  its  fares,  etc., 
so  far  as  they  were  of  domestic  con- 
cern; and  that  the  statute  of  Wiscon- 
sin (Chap.  273,  Laws  1874),  under 
which  the  case  arose,  was  within  this 
power:  Ibid.  As  to  the  question  of  the 
repeal  of  the  statute  by  the  Railroad 
Act  of  March  12,  1874,  the  decision  of 
the  Supreme  Court  of  Wisconsin  was 


held  binding :  Ibid.  The  Alabama  Act 
of  April  19,  1873,  entitled  "  An  Act 
regulating  the  charges  for  transporta- 
tion of  freight  upon  railroads,"  was 
held  unconstitutional  so  far  as  it  re- 
lated to  the  transportation  of  passen- 
gers, such  subject  not  being  expressed 
in  its  title:  Evans  v.  Memphis  & 
Charleston  R.  R.  Co.,  66  Ala.  246,  18 
Am.  Ry.  Rep.  350.  See  further,  Rug- 
gles  V.  People,  91  111,  256;  Illinois 
Cent.  R.  R.  Co.  v.  People,  95  111.  813; 
S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  188;  Til- 
ley  V.  Savannah,  F.  &  W.  R.  R.Co.,  5 
Fed.  Repr.  641;  S.  C.  1  Am.  &  Eng. 
R.  R.  Cas.  615;  Stone  v.  State  of  Wis., 
94  U.  S.  181;  Union  Pac.  R.  R.  Co. 
V.  U.  S.,  99  U.  S.  700;  Hinckley  v. 
Chi.,  M.  &  St.  P.  Ry.  Co.,  38  Wis. 
194;  State  ».  Winona  &  St.  Peter  R. 
R.  Co.,  19  Minn.  434;  Cincinnati, 
Hamilton  &  Dayton  R.  R.  Co.  v.  Cole, 
29  Ohio  St.  126;  Iron  R.  R.  Co.  v. 
Lawrence  Furn.  Co.,  Id.  208;  State  v. 
Columbus  G.  L.  &  C.  Co.,  34  Id.  572; 
Mobile  &  M.  Ry.  Co.  v.  Steiner,  61 
Ala.  559.  Such  provisions  are  held 
not  to  apply  to  express  companies,  in 
Texas  Exp.  Co.  v.  Texas  &  Pac.  Ry. 
Co.,  6  Fed.  Repr.  426;  S.  C.  1  Am.  & 
Eng.  R.  R.  Cas.  618. 
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other  places  in  the  State  having  not  less  than  one  handred 
thousand  inhabitants,  "  in  which  grain  is  stored  in  bnlk,  and  in 
which  the  grain  of  different  owners  is  mixed  together,  or  in 
which  grain  is  stored  in  such  a  manner  that  the  identity  of  dif- 
ferent lots  or  parcels  can  not  be  accurately  preserved." 
It  is  claimed  that  such  a  law  is  repugnant — 

1.  To  that  part  of  sec.  8,  Art.  1,  of  the  Constitution  of  the 
IJnited  States  which  confers  upon  Congress  the  power  "  to  regu- 
late commerce  with  foreign  natioiis  and  among  the  several 
states;'' 

2.  To  that  part  of  sec.  9  of  the  same  article  which  provides 
that  "  no  preference  shall  be  given  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  state  over  those  of  anoth- 
er;" and 

3.  To  that  part  of  amendment  14:  which  ordains  that  no 
state  shall  "deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 

We  will  consider  the  last  of  these  objections  first. 

Every  statute  is  presumed  to  be  constitutional.  The  courts 
ought  not  to  declare  one  to  be  unconstitutional,  unless  it  is 
clearly  so.  If  there  is  doubt,  the  expressed  will  of  the  legislature 
should  be  sustained. 

The  Constitution  contains  no  definition  of  the  word  "de- 
prive," as  uged  in  the  fourteenth  amendment.  To  determine  its 
signification,  therefore,  it  is  necessary  to  ascertain  the  effect  which 
usage  has  given  it,  when  employed  in  the  same  or  a  like  con- 
nection. 

While  this  provision  of  the  amendment  is  new  in  the  Consti- 
tution of  the  United  States,  as  a  limitation  upon  the  powers  of 
the  states,  it  is  old  as  a  principle  of  civilized  government.  It  is 
found  in  Magna  Charta,  and,  in  substance  if  not  in  form,  in 
nearly  or  quite  all  the  constitutions  that  have  been  from  time 
to  time  adopted  by  the  several  states  of  the  Union.  By  the 
fifth  amendment,  it  was  introduced  into  the  Constitution  of  the 
United  States  as  a  limitation  upon  the  powers  of  the  national 
government,  and  by  the  fourteenth,  as  a  guaranty  against  any  en- 
croachment upon  an  acknowledged  right  of  citizenship  by  the 
legislatures  of  the  states. 

When  the  people  of  the  United  Colonies  separated  from  Great 
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Britain,  they  changed  the  form,  but  not  the  substance,  of  their  gov- 
ernmeut.  They  retained  for  the  purposes  of  government  all  the 
powers  of  the  British  Parliament,  and  through  their  state  consti- 
tutions, or  other  forms  of  social  compact,  undertook  to  give  practi- 
cal effect  to  such  as  they  deemed  necessary  for  the  common  good 
and  the  security  of  life  and  property.  All  the  powers  which  they 
retained  they  committed  to  their  respective  states,  unless  in  ex- 
press terms  or  by  implication  reserved  to  themselves.  Subse- 
quently, when  it  was  found  necessary  to  establish  a  national 
government  for  national  purposes,  a  part  of  the  powers  of  the 
states  and  of  the  people  of  the  states  was  granted  to  the  United 
States  and  the  people  of  the  United  States.  This  grant  operated 
as  a  further  limitation  upon  the  powers  of  the  states,  so  that  now 
the  governments  of  the  states  possess  all  the  powers  of  the  Par- 
liament of  England,  except  such  as  have  been  delegated  to  the 
United  States  or  reserved  by  the  people.  The  reservations  by 
the  people  are  shown  in  the  prohibitions  of  the  constitutions. 

When  one  becomes  a  member  of  society,  he  necessarily  parts 
with  some  rights  or  privileges  which,  as  an  individual  not  af- 
fected by  his  relations  to  others,  he  might  retain.  "A  body 
politic,"  as  aptly  defined  in  the  preamble  of  the  Constitution  of 
Massachusetts,  "  is  a  social  compact  by  which  the  whole  people 
covenants  with  each  citizen,  and  each  citizen  with  the  whole 
people,  that  all  shall  be  governed  by  certain  laws  for  the  common 
good."  This  does  not  confer  jjower  upon  the  whole  people  to 
control  rights  which  are  purely  and  exclusively  private,  Thorpe 
■y.  R.  (&  B.  Railroad  Co.,  27  Vt.  143;  but  it  does  authorize  the  es- 
tablishment of  laws  requiring  each  citizen  to  so  conduct  himself, 
and  so  use  his  own  property,  as  not  unnecessarily  to  injure 
another.  This  is  the  very  essence  of  government,  and  has  found 
expression  in  the  maxim  s^c  uteretuo  ut  alienum  non  Imdas. 
From  this  source  come  the  police  powers,  which,  as  was  said  by 
Mr.  Chief  Justice  Taney  in  the  License  Cases,  5  How.  583,  "  are 
nothing  more  or  less  than  the  powers  of  government  inherent  in 
ev^ery  sovereignty,  *  *  that  is  to  say,  *,  *  the  power  to 
govern  men  and  things."  Under  these  powers  the  government 
regulates  the  conduct  of  its  citizens  one  towards  another,  and  the 
manner  in  which  each  shall  use  his  own  property,  when  such 
regulation  becomes  necessary  for  the  public  good.  In  their  ex- 
ercise it  has  been  customary  in  England  from  time  immemorial. 
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and  in  this  country  from  its  first  colonization,  to  regulate  ferries, 
common  carriers,  hackmen,  bakers,  millers,  wharfingers,  inn- 
keepers, &c.,  and  in  so  doing  to  fix  a  maximum  of  charge  to  be 
made  for  services  rendered,  accommodations  furnished,  and  arti- 
cles sold.  To  this  day,  statutes  are  to  be  found  in  many  of  the 
states  upon  some  or  all  these,  subjects;  and  we  think  it  has  never 
yet  been  successfully  contended  that  such  legislation  came  within 
any  of  the  constitutional  prohibitions  against  interference  with 
private  property.  With  the  fifth  ameildment  in  force.  Congress, 
in  1820,  conferred  power  upon  the  city  of  "Washington  "  to  regu- 
late *  *  the  rates  of  wharfage  at  private  wharves,  *  *  the 
sweeping  of  chimneys,  and  to  fix  the  rates  of  fees  therefor,  *  * 
and  the  weight  and  quality  of  bread,"  3  Stat.  587,  sec.  7;  and, 
in  1848,  "to  make  all  necessary  regulations  respecting  hackney 
carriages  and  the  rates  of  fare  of  the  same,  and  the  rates  of  haul- 
ing by  cartmen,  wagoners,  carmen,  and  draymen,  and  the  rates 
of  commission  of  auctioneers,"  9  id.  224,  sect.  2. 

From  this  it  is  apparent  that,  down  to  the  time  of  the  adop- 
tion of  the  fourteenth  amendment,  it  was  not  supposed  that  stat- 
utes regulating  the  use,  or  even  the  price  of  the  use,  of  private 
property,  necessarily  deprived  an  owner  of  his  property  without 
due  process  of  law.  Under  some  circumstances  they  may,  but 
not  under  all.  The  amendment  does  not  change  the  law  in  this 
particular:  it  simply  prevents  the  states  ^rom  doing  that  which 
will  operate  as  such  a  deprivation. 

This  brings  us  to  inquire  as  to  the  principles,  upon  which  this 
power  of  regulation  rests,  in  order  that  we  may  determine  what 
is  within  and  what  without  its  operative  effect.  Looking,  then, 
to  the  common  law,  from  whence  came  the  right  which  the  Con- 
stitution protects,  we  find  that  when  private  property  .is  "  af- 
fected with  a  public  interest,  it  ceases  to  he  juris  privati  only." 
This  was  said  by  Lord  Chief  Justice  Hale  more  than  two  hun- 
dred years  ago,  in  his  Treatise  De  Fortibus  Maris,  1  Harg. 
Law  Tracts,  78,  and  has  been  accepted  without  objection  as  an 
essential  element  in  the  law  of  property  ever  since.  Properly 
does  become  clothed  with  a  public  interest  when  used  in  a  man- 
ner to  make  it  of  public  consequence,  and  afi'ect  the  community 
at  large.  When,  therefore,  one  devotes  his  property  to  a  use  in 
which  the  public  has  an  interest,  he,  in  eflect,  grants  to  the  pub- 
lic an  interest  in  that  use,  and  must  submit  to  be  controlled  by 


FEEIGHTS,    FAEES   AND   TOLLS.  1355 

the  public  for  the  common  good,  to  the  extent  of  the  interest  he 
has  thus  created.  He  may  withdraw  his  grant  by  discontinuing 
the  use;  but,  so  long  as  he  maintains  the  use,  he  must  submit  to 
the  control. 

Thus,  as  to  ferries,  Lord  Hale  says,  in  his  treatise  De  Jure 
Ma/ris,  1  Harg.  Law  Tracts,  6,  the  king  has  "  a  right  of  fran- 
chise or  privilege,  that  no  man  may  set  up  a  common  ferry  for 
all  passengers,  without  a  prescription  time  out  of  mind,  or  a 
charter  from  the  king.  He  may  make  a  ferry  for  his  own  use  or 
J  the  use  of  his  family,  but  not  for  the  common  use  of  all  the 
; king's  subjects  passing  that  way;  because  it  doth  in  consequence 
I  tend  to  a  common  charge,  and  is  become  a  thing  of  public  in- 
terest and  use,  and  every  man  for  his  passage  pays  a  toll,  which  ' 
is  a  common  charge,  and  every  ferry  ouglit  to  be  under  a  public 
regulation,  viz.,  that  it  give  attendance  at  due  times,  keep  a  boat 
in  due  order,  and  take  but  reasonable  toll;  for  if  he  fail  in  these 
he  is  finable."  So  if  one  owns  the  soil  and  landing-places  on 
both  banks  of  a  stream,  he  can  not  use  them  for  the  purposes  of 
a  public  ferry  except  upon  such  terms  and  conditions  as  the 
body  politic  may  from  time  to  time  impose;  and  this  because  the 
common  good  requires  that  all  public  ways  shall  be  under  the  con- 
trol of  the  public  author-i  tie's.  This  privilege  or  prerogative  of  the 
king,  who  in  this  connection  only  represents  and  gives  another 
name  to  the  body  politic,  is  not  primarily  for  his  profit,  but  for 
tlie  protection  of  the  people  and  the  promotion  of  the  general 
welfare. 

And,  again,  as  to  wharves  and  wharfingers,  Lord  Hale,  in  his 
treatise  De  Portiius  Maris,  already  cited,  says:  "A  man,  for 
his  own  private  advantage,  may,  in  a  port  or  town,  set  up  a 
wharf  or  crane,  and  may  take  what  rates  he  and  his  customers 
can  agree  for  cranage,  wharfage,  housellage,  pesage;  for  he  doth 
no  more  than  is  lawful  for  any  man  to  do,  viz.,  makes  the  most 
of  his  own.  *  *  *  If  the  king  or  subject  have  a  public 
wharf,  unto  which  all  persons  that  come  to  that  port  must  come 
and  unlade  or  lade  their  goods  as  for  the  purpose,  because  they 
are  the  wharfs  only  licensed  by  the  queen,  *  *  *  or  because 
there  is  no  other  wharf  in  that  port,  as  it  may  fall  out  where  a 
port  is  newly  erected;  in  that  case  there  can  not  be  taken  arbi- 
trary and  excessive  duties  for  cranage,  wharfage,  pesage,  etc., 
neither  can  they  be  enhanced  to  an  immoderate  rate;  but  the 
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duties  mnst  be  reasonable  and  moderate,  though  settled  by  the 
king's  license  or  charter.  For  now  the  wharf  and  crane  and 
other  conveniences  are  affected  with  a  public  interest,  and  they 
cease  to  he  juris  pri/vati  only;  as  if  a  man  set  out  a  street  in  new 
building  on  his  own  land,  it  is  now  no  longer  bare  private  inter- 
est, but  is  affected  by  a  public  interest." 

This  statement  of  the  law  by  Lord  Hale  was  cited  with  appro- 
bation and  acted  upon  by  Lord  Kenyon  at  the  beginning  of  the 
present  century,  in  Bolt  v.  Stennett,  8  T.  R.  606. 

And  the  same  has  been  held  as  to  warehouses  and  warehouse- 
men. In  Aldnutt  v.  Inglis,  12  East,  527,  decided  in  1810,  it 
appeared  that  the  London  Dock  Company  had  built  warehouses 
■  in  which  wines  were  taken  in  store  at  such  rates  of  charge  as  the 
company  and  the  owners  might  agree  upon.  Afterwards  the 
company  obtained  authority,  under  the  general  warehousing  act, 
to  receive  wines  from  importers  before  the  duties  upon  the  im- 
portation were  paid,  and  the  question  was,  whether  they  could 
charge  arbitrary  rates  for  such  storage,  or  must  be  content  with  a 
reasonable  compensation.  Upon  this  point  Lord  Ellenborough 
said  (p.  537): — "  There  is  no  doubt  that  the  general  principle  is 
favored,  both  in  law  and  justice,  that  every  man  may  fix  what 
price  he  pleases  upon  his  own  property,  or  the  use  of  it;  but  if 
for  a  particular  purpose  the  public  have  a  right  to  resort  to  his 
premises  and  make  use  of  them,  and  he  have  a  monopoly  in 
them  for  that  purpose,  if  he  will  take  the  benefit  of  that  monop- 
oly, he  must,  as  an  equivalent,  perform  the  duty  attached  to  it 
on  reasonable  terms.  The  question  then  is,  whether,  circum- 
stanced as  this  company  is,  by  the  combination  of  the  warehous- 
ing act  with  the  act  by  which  they  were  originally  constituted, 
and  with  the  actually  existing  state  of  things  in  the  port  of  Lon- 
don, whereby  they  alone  have  the  warehousing  of  these  wines, 
they  be  not,  according  to  the  doctrine  of  Lord  Hale,  obliged  to 
limit  themselves  to  a  reasonable  compensation  for  such  ware- 
housing. And,  according  to  him,  whenever  the  accident  of  time 
casts  upon  a  party  the  benefit  of  having  a  legal  monopolv  of 
landing  goods  in  a  public  port,  as  where  he  is  the  owner  of  the 
only  wharf  authorized  to  receive  goods  which  happens  to  be 
built  in  a  port  newly  erected,  he  is  confined  to  take  reasonable 
compensation  only  for  the  use  of  the  wharf." 

And  further  on  (p.  539):—"  It  is  enough  that  there  exists  in 
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the  place  and  for  the  commodity  in  question  a  virtual  monopoly 
of  the  warehousing  for  tliis  purpose,  on  which  the  principle  of  ' 
law  attaches,  as  laid  down  by  Lord   Hale  in   the  passage  re- 
ferred to  [that  from  De  Portibus  Maris  already  quoted],  which 
includes  the  good  sense  as  well  as  the  law  of  the  subject." 

And  in  the  same  case  Le  Blanc,  J.,  said  (p.  541): — 
"Then,  admitting  these  warehouses  to  be  private  property, 
and  that  the  company  might  discontinue  this  application  of 
tliem,  or  that  they  might  have  made  what  terms  they  pleased 
in  the  first  instance,  yet  having,  as  they  now  have,  this 
nionopoly,  the  question  is,  whether  the  warehouses  be  not 
private  property  clothed  with  a  public  right,  and,  if  so,  the 
principle  of  law  attaches  upon  them.  The  privilege,  then,  of 
bonding  these  wines  being  at  present  confined  by  the  act  of  Par- 
liainent  to  the  company's  warehouses,  is  it  not  the  privilege  of 
the  public,  and  shall  not  that  which  is  for  the  good  of  the  public 
attach  on  the  monopoly,  that  they  shajl  not  be,  bound  to  pay  an 
arbitrary  but  a  reasonable  rent?  But  upon  this  record  the  com- 
pany resist  having  their  demand  for  warehouse  rent  confined 
within  any  limit;  and,  though  it  does  not  follow  that  the  rent  in 
fact  fixed  by  them  is  unreasonable,  they  do  not  choose  to  insist 
on  its  being  reasonable  for  the  purpose  of  raising  the  question. 
For  this  purpose,  therefore,  the  .question  may  be  taken  to  be 
whether  they  'may  claim  an  unreasonable  rent.  But  though  this 
l)e  private  property,  yet  the  principle  laid  down  by  Lord  Hale 
attaches  upon  it,  that  when  private  property  is  affected  with  a 
public  interest  it  ceases  to  he  juris  privati  only;  and,  incase  of 
its  dedication  to  such  a  purpose  as  this,  the  owners  can  not  take 
arbitrary  and  excessive  duties,  but  the  duties  must  be  reason- 
able." 

We  have  quoted  thus  largely  the  words  of  these  eminent  ex- 
pounders of  the  common  law,  because,  as  we  think,  we  find  in 
them  the  principle  which  supports  the  legislation  we  are  now 
examining.  Of  Lord  Hale  it  was  once  said  by  a  learned  Amer- 
ican judge,— "In  England,  even  on  rights  of  prerogative,  they 
sO.au  his  words  with  as  much  care  as  if  they  had  been  found  in 
Magna  Charta;  and  the  meaning  once  ascertained,  they  do  not 
tvouble  themselves  to  search  any  further."  6  Gow.{'H.Y.)  536^  note. 

In  later  times,  the  same  principle  came  under  consideration 
ill  the  Supreme  Court  of  Alabama.     That  court  was  called  upon, 
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in  1841,  to  decide  whether  the  power  granted  to  the  city  of 
Mobile  to  regulate  the  weight  and  price  of  bread  was  unconsti- 
tutional, and  it  was  contended  that  "  it  would  interfere  with  the 
right  of  the  citizen  to  pursue  his  lawful  trade  or  calling  in  the 
mode  his  judgment  might  dictate;"  but  the  court  said,  "  there  is 
no  motive  *  *  *  for  this  interference  on  the  part  of  the 
legislature  with  the  lawful  actions  of  individuals,  or  the  mode  in 
which  private  property  shall  be  enjoyed,  unless  such  calling  af- 
fects the  public  interest,  or  private  property  is  employed  in  a 
manner  which  directly  affects  the  body  of  the  people.  Upon  this 
principle,  in  this  state,  tavern-keepers  are  licensed;  *  *  * 
and  the  county  court  is  required,  at  least  once  a  year,  to  settle 
the  rates  of  innkeepers.  Upon  the  same  principle  is  founded 
the  control  which  the  legislature  has  always  exercised  in  the 
establishment  and  regulation  of  mills,  ferries,  bridges,  turn- 
pike roads,  and  other  kindred  subjects."  Mobile  v.  Tuille,  3  Ala. 
N.  S.  140. 

From  the  same  source  comes  the  power  to  regulate  the 
charges  of  common  carriers,  which  was  done  in  England  as  long 
ago  as  the  third  year  of  the  reign  of  William  and  Mary,  and  con- 
tinued until  within  a  comparatively  recent  period.  And  in  the 
first  statute  we  find  the  following  suggestive  preamble,  to  wit: — 
"  And  whereas  divers  wagoners  and  other  carriers,  by  combina- 
tion amongst  themselves,  have  raised  the  prices  of  carriage  of 
goods  in  many  places  to  excessive  rates,  to  the  great  injury  of 
the  trade:  Be  it,  therefore,  enacted,"  etc.  3  "W.  &  M.,  c.  12,  §  24; 
3  Stat,  at  Large  (Great  Britain),  481. 

Common  carriers  exercise  a  sort  of  public  oflBce,  and  have 
duties  to  perform  in  which  the  public  is  interested.  New  Jer- 
sey ISTav.  Co.  V.  Merchant's  Bank,  6  How.  382.  Their  business 
is,  therefore,  "  affected  with  a  public  interest,"  within  the  mean- 
ing of  the  doctrine  which  Lord  Hale  has  so  forcibly  stated. 

But  we  need  not  go  further.  Enough  has  already  been  said  to 
show  that,  when  private  property  is  devoted  to  a  public  use,  it  is 
subject  to  public  regulation.  It  remains  only  to  ascertain 
whether  the  warehouses  of  these  plaintiffs  in  error,  and  the  busi- 
ness which  is  carried  on  there,  come  within  the  operation  of  this 
principle. 

For  this  purpose  we  accept  as  true  the  statements  of  fact  con- 
tained in  the  elaborate  brief  of  one  of  the  counsel  of  the  plaint- 
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iffs  in  error.  From  these  it  appears  that  "  the  great  producing 
region  of  the  West  and  North-west  sends  its  grain  by  water  and 
rail  to  Chicago,  where  the  greater  part  of  it  is  shipped  by  vessel 
for  transportation  to  the  seaboard  by  the  Great  Lakes,  and  some 
of  it  is  forwarded  by  railway  to  the  Eastern  ports.  *  *  *  Ves- 
sels, to  some  extent,  are  loaded  in  the  Chicago  harbor,  and  sailed 
through  the  St.  Lawrence  directly  to  Europe.  *  *  *  The 
quantity  [of  grain]  received  in  Chicago  has  made  it  the  greatest 
grain  market  in  the  world.  This  business  has  created  a  demand 
'  for  means  by  which  the  immense  quantity  of  grain  can  be 
handled  or  stored,  and  these  have  been  found  in  grain  ware- 
houses, which  are  commonly  called  elevators  because  the  ^rain 
is  elevated  from  the  boat  or  car,  by  machinery  operated  by 
steam,  into  the  bins  prepared  for  its  reception,  and  elevated 
from  the  bins,  by  a  like  process,  into  the  vessel  or  car  which  is  to 
carry  it  on.  *  *  *  In  this  way  the  largest  traffic  between 
the  citizens  of  the  country  north  and  west  of  Chicago,  and  the 
citizens  of  the  country  lying  on  the  Atlantic  coast  north  of 
Washington,  is  in  grain  which  passes  through  the  elevators  of 
Chicago.  In  this  way  the  trade  in  grain  is  carried  on  by  the 
inhabitants  of  seven  or  eight  of  the  great  states  of  the  West  with 
four  or  five  of  the  states  lying  on  the  sea-shore,  and  forms  the 
largest  part  of  inter-state  commerce  in  these  states.  The  grain 
warehouses  or  elevators  in  Chicago  are  immense  structures, 
holding  from  300,000  to  1,000,000  bushels  at  one  time,  accord- 
ing to  size.  They  are  divided  into  bins  of  large  capacity  and 
great  strength.  *  *  *  They  are  located  with  the  river  harbor 
on  one  side  and  the  railway  tracks  on  the  other,  and  the 
grain  is  run  through  them  from  car  to  vessel,  or  boat  to  car,  as 
may  be  demanded  in  the  course  of  business.  It  has  been  found 
impossible  to  preserve  each  owner's  grain  separate,  and  this  has 
given  rise  to  a  system  of  inspection  and  grading,  by  which  the 
grain  of  different  owners  is  mixed,  and  receipts  issued  for  the 
number  of  bushels,  which  are  negotiable,  and  redeemable  in  like 
kind,  upon  demand.  This  mode  of  conducting  the  business  was 
inaugurated  more  than  twenty  years  ago,  and  has  grown  to  im- 
mense proportions.  The  railways  have  found  it  impracticable 
to  own  such  elevators^  and  public  policy  forbids  the  transaction 
of  such  business  by  the  carrier;  the  ownership  has,  therefore, 
been  by  private  individuals,  who  have  embarked  their  capital 
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and  devoted  their  industry  to  snch  business  as  a  private  pur- 
suit." 

In  this  connection  it  must  also  be  borne  in  mind  that,  although 
in  1874  there  were  in  Chicago  fourteen  warehouses  adapted  to 
this  particular  business,  and  owned  by  about  thirty  persons,  nine 
business  firms  controlled  them,  and  that  the  prices  charged 
and  received  for  storage  were  such  "  as  have  been  from  year  to 
year  agreed  upon  and  established  by  the  diflferent  elevators  or 
warehouses  in  the  city  of  Chicago,  and  which  rates  have  been 
annually  published  in  one  or  more  newspapers  printed  in  said 
city,  in  the  month  of  January  in  each  year,  as  the  established 
rates  for  the  year  then  next  ensuing  such  publication."  Thus  it 
is  apparent  that  all  the  elevating  facilities  through  which  these 
vast  productions  "of  seven  or  eight  great  states  of  the  "West" 
must  pass  on  the  way  "  to  four  or  five  of  the  states  on  the  sea- 
shore," may  be  a  "  virtual "  monopoly. 

Under  such  circumstances  it  is  difficult  to  see  why,  if  the  com- 
mon carrier,  or  the  miller,  or  the  ferryman,  or  the  innkeeper,  or 
the  wharfinger,  or  the  baker,  or  the  cartman,  or  the  hackney- 
coachman,  pursues  a  public  employment  and  exercises  "  a  sort  of 
public  office,"  these  plaintiifs  in  error  do  not.  They  stand,  to 
use  again  the  language  of  their  ..counsel,  in  the  very  "  gateway 
of  commerce,"  and  take  toll  from  all  who  pass.  Their  business 
most  certainly  "  tends  to  a  common  charge,  and  is  become  a 
thing  of  public  interest  and  use."  Every  bushel  of  grain  for  its 
passage  "  pays  atoll,  which  is  a  common  charge,"  and,  therefore, 
according  to  Lord  Hale,  every  such  warehouseman  "ought  to  be 
under  public  regulation,  viz.,  that  he  *  *  take  but  reasonable 
toll."  Certainly,  if  any  business  can  be  clothed  "  with  a  public 
interest,  and  ceaBe  to  he  jtiris  privati  only,"  this  has  been.  It 
may  not  be  made  so  by  the  operation  of  the  Constitution  of  Illi- 
nois or  this  statute,  but  it  is  by  the  facts. 

We  also  are  not  permitted  to  overlook  the  fact  that,  for  some 
reason,  the  people  of  Illinois,  when  they  revised  their  Constitu- 
tion in  1870,  saw  fit  to  make  it  the  duty  of  the  General  Assembly 
to  pass  laws  "  for  the  protection  of  producers,  shippers,  and  re- 
ceivers of  grain  and  produce,"  art.  13,  sect.  7;  and  by  sect,  5 
of  the  same  article,  to  require  all  railroad  companies  receiving 
and  transporting  grain  in  bulk  or  otherwise  to  deliver  the  same 
at  any  elevator  to  which  it  might  be   consigned,  that  could  be 
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reached  by  any  track  that  was  or  could  be  used  by  such  company, 
and  that  all  railroad  companies  should  permit  connections  to  be 
made  with  iheir  tracks,  so  that  any  public  warehouse,  etc.,  might 
be  reached  by  the  cars  on  their  railroads.  This  Indicates  very 
clearly  that  during  the  twenty  years  in  which  this  peculiar  busi- 
ness had  been  assuming  its  present  "  immense  proportions," 
something  had  occurred  which  led  the  whole  body  of  the  people 
to  suppose  that  remedies  such  as  are  usually  employed  to  pre- 
vent abuses  by  virtual  monopolies  might  not  be  inappropriate 
here.  For  our  purpose  we  must  assume  that,  if  a  state  of  facts 
could  exist  that  would  justify  such  legislation,  it  actually  did  ex- 
ist when  the  statute  now  under  consideration  was  passed.  For 
us  the  question  is  one  of  power,  not  of  expediency.  If  no  state 
of  circumstances  could  exist  to  justify  such  a  statute,  then  we 
may  declare  this  one  void,  because  in  excess  of  the  legislative 
power  of  the  state.  But  if  it  could,  we  must  presume  it  did. 
Of  the  propriety  of  legislative  interference  within  the  scope  of 
legislative  power,  the  legislature  is  the  exclusive  judge. 

Neither  is  it  a  matter  of  any  moment  that  no  precedent  can  be 
found  for  a  statute  precisely  like  this.  It  is  conceded  that  the 
business  is  one  of  recent  origin,  that  its  growth  has  been  i-apid, 
and  that  it  is  alreadjj  of  great  importance.  And  it  must  also  be 
conceded  that  it  is  a  business  in  which  the  whole  public  has  a 
direct  and  positive  interest.  It  presents,  therefore,  a  case  for 
the  application  of  a  long-known  and  well-established  principle 
in  social  science,  and  this  statute  simply  extends  the  law  so  as  to 
meet  this  new  development  of  commercial  progress.  There  is 
no  attempt  to  compel  these  owners  to  grant  the  public  an  inter- 
est in  their  property,  but  to  declare  their  obligations,  if  they  use 
it  in  this  particular  manner. 

It  matters  not  in  this  case  that  these  plaintiffs  in  error  had 
built  their  warehouses  and  established  their  business  before  the 
regulations  complained  of  were  adopted.  What,  they  did  was 
from  the  beginning  subject  to  the  power  of  the  body  politic  to  re- 
quire them  to  conform  to  such  regulations  as  might  be  estab- 
lished by  the  proper  authorities  for  the  common  good.  They  en- 
tered upon  their  business  and  provided  themselves  with  tlie 
means  to  carry  it  on  subject  to  this  condition.  If  they  did  not 
wish  to  submit  themselves  to  such  interference,  they  should  not 
86 
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have  clothed  the  public  with  an  interest  in  their  concerns.  The 
same  principle  applies  to  them  that  does  to  the  proprietor  of  a 
hackney-carriage,  and  as  to  him  it  has  never  been  supposed  that 
he  was  exempt  from  regulating  statutes  or  ordinances  because 
he  had  purchased  his  horses  and  carriage  and  established  his 
business  before  the  statute   or  the  ordinance  was  adopted. 

It  is  insisted,  however,  that  the  owner  of  property  is  entitled 
to  a  reasonable  compensation  for  its  use,  even  though  it  be  clothed 
with  a  public  interest,  and  that  what  is  reasonable  is  a  judiciaf 
and  not  a  legislative  question. 

As  has  already  been  shown,  the  practice  has  been  otherwise. 
In  countries  where  the  common  law  prevails,  it  has  been  cus- 
tomary from  time  immemorial  for  the  legislature  to  declare  what 
shall  be  a  reasonable  compensation  under  such  circumstances,  or, 
perhaps  more  properly  speaking,  to  fix  a  maximum  beyond 
which  any  charge  made  would  be  unreasonable.  Undoubtedly, 
in  mere  private  contracts,  relating  to  matters  in  which  the  pub- 
lic has  no  interest,  what  is  reasonable  must  be  ascertained  judi- 
cially. But  this  is  because  the  legislature  has  no  control  over  such 
a  contract.  So,  too,  in  matters  which  do  affect  the  public  inter- 
est, and  as  to  which  legislative  control  may  be  exercised,  if  there 
are  no  statutory  regulations  iiponthe  subject,  the  courts  must  de- 
termine what  is  reasonable.  The  controlling  fact  is  the  power  to 
regulate  at  all.  If  that  exists,  the  right  to  establish  the  maximum 
of  charge,  as  one  of  the  means  of  regulation,  is  implied.  In  faot^ 
the  common  law  rule,  which  requires  the  charge  to  be  reasonable, 
is  itself  a  regulation  as  to  price.  "Without  it  the  owner  could 
make  his  rates  at  will,  and  compel  the  public  to  yield  to  his  terms, 
or  forego  the  use. 

But  a  mere  common-law  regulation  of  trade  or  business  may 
be  changed  by  statute.  A  person  has  no  property,  no  vested  in- 
terest, in  any  rule  of  the  common  law.  That  is  only  one  of  the 
forms  of  municipal  law,  and  is  no  more  sacred  than  any  other. 
Rights  of  property  which  have  been  created  by  the  common  law 
can  not  be  taken  away  without  due  process,  but  the  law  itself,  as 
a  rule  of  conduct,  may  be  changed  at  the  will,  or  even  at  the  whim, 
of  the  legislature,  unless  prevented  by  constitutional  limitations. 
Indeed,  the  great  office  of  statutes  is  to  remedy  defects  in  the 
common  law  as  they  are  developed,  and  to  adapt  it  to  the  changes 
of  time  and  circumstances.    To  limit  the  rate  of  charge  for  serv- 
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fices  rendered -in  a  public  emiployinent,  or  for  the  use  of  property 
in  which  the  public  has  an  interest,  is  only  changing  a  regulation 
which  existed  before.  It  establishes  no  new  principle  in  the  law, 
but  only  gives  a  new  effect  to  an  old  one. 

We  know  that  this  is  a  power  which  may  be  abused ;  but  that  is 
no  argument  against  its  existence.  For  protection  against  abuses 
by  legislatures  the  people  must  resort  to  the  polls,  not  to  the 
courts. 

After  what  has  already  been  said,  it  is  unnecessary  to  refer  at 
length  to  the  effect  of  the  other  provision  of  the  fourteenth 
amendment  which  is  relied  upon,  viz.,  that  no  state  shall  "deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  Certainly,  it  can  not  be  claimed  that  this  prevents  the 
state  from  regulating  the  fares  of  hackmen  or  the  charges  of 
draymen  in  Chicago,  unless  it  does  tlie  same  thing  in  every  other 
place  within  its  jurisdiction.  But,  as  has  been  seen,  the  power 
to  regulate  the  business  of  warehouses  depends  upon  the  same 
principle  as  the  power  to  regulate  hackmen  and  draymen,  and 
what  can  not  be  done  in  the  one  case  in  this  particular  can  not 
be  done  in  the  other, 

"We  come  now  to  consider  the  effect  upon  this  statute  of  the 
power  of  Congress  to  regulate  commerce. 

It  was  very  properly  said  in  the  case  of  the  State  Tax  on  Rail- 
way Gross  Beceipts,  15  "Wall.  293,  that  "it  is  not  everything 
that  affects  commerce  that  amounts  to  a  regulation  of  it,  within 
the  meaning  of  the  Constitution."  The  warehouses  of  these 
plaintiffs  in  error  are  situated  and  their  business  carried  on  ex- 
clusively within  the  limits  of  the  State  of  Illinois.  They  are 
used  as  instruments  by  those  engaged  in  state  as  well  as  those 
engaged  in  the  inter-state  commerce,  but  they  are  no  more  nec- 
essarily a  part  of  commerce  itself  than  the  dray  or  the  cart  by 
which,  but  for  them,  grain  would  be  transferred  from  one  rail- 
road station  to  another.  Incidentally  they  may  ■  become  con- 
nected with  inter-state  commerce,  but  not  necessarily  so.  Their 
regulation  is  a  thing  of  domestic  concern,  and,  certainly,  until 
Congress  acts  in  reference  to  their  inter-state  relations,  the  state 
may  exercise  all  the  powers  of  government  over  them,  even 
though  in  so  doing  it  may  indirectly  operate  upon  commerce 
outside  its  immediate  jurisdiction.  "We  do  not  say  that  a  case 
may  not  arise  in  which  it  will  be  found  that  a  state,  under  the 
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form  of  regulating  its  own  affairs,  has  encroached  upon  the  ex- 
clusive domain  of  Congress  in  respect  to  inter-state  commerce, 
but  we  do  say  that,  upon  the  facts  as  they  are  presented  to  us  in 
tliis  record,  that  has  not  been  done. 

•  The  remaining  objection,  to  wit,  that  the  statute  in  its  present 
form  is  repugnant  to  sect.  9,  art.  1,  of  the  Constitution  of  the 
United  States,  because  it  gives  preference  to  the  ports  of  one 
state  over  those  of  another,  may  be  disposed  of  by  the  single  re- 
mark that  this  provision  operates  only  as  a  limitation  of  the 
powers  of  Congress,  and  in  no  respect  affects  the  states  in  the 
regulation  of  their  domestic  affairs. 

We  conclude,  therefore,  that  the  statute  in  question  is  not  re- 
pugnant to  the  Constitution  of  the  United  States,  and  that  there 
is  no  error  in  the  judgment.  In  passing  upon  this  case  we  have 
not  been  unmindful  of  the  vast  importance  of  the  questions  in- 
volved. This  and  cases  of  a  kindred  character  were  argued  be- 
fore us  more  than  a  year  ago  by  the  most  eminent  counsel,  and 
in  a  manner  worthy  of  their  well-earned  reputations.  We  have 
kept  the  cases  long  under  advisement,  in  order  that  their  decision 
might  be  the  result  of  our  mature  deliberations. 

Judgment  aflrmed. 

Chicago,  Burlington  &  Quincy  Eailroad  Co.  v.  State  of  Iowa, 
4  Otto,  155,  16  Am.  Ky.  Eep.  169. 

Per  Chief  Justice  Waitb: 

Kailroad  companies  are  carriers  for  hire.  They  are  incorpo- 
rated as  such,  and  given  extraordinary  powers,  in  order  that 
they  may  the  better  serve  the  public  in  that  capacity.  They  are, 
therefore,  engaged  in  a  public  employment  affecting  the  public 
interest,  and,  under  the  decision  in  Munn  v.  Illinois,  supra,  p. 
113,  subject  to  legislative  control  as  to  their  rates  of  fare  and 
freight,  unless  protected  by  their  charters. 

The  Bxirlington  and  Missouri  Kiver  Railroad  Company,  the 
benefit  of  whose  charter  the  Chicago,  Burlington  and  Quincy 
Eailroad  Company  now  claims,  was  organized  under  the  general 
corporation  law  of  Iowa,  with  power  to  contract,  in  reference  to 
its  business,  the  same  as  private  individuals,  and  to  establish 
by-laws  and  make  all  rules  and  regulations  deemed  expedient  in 
relation  to  its  affairs,  but  being  subject,  nevertheless,  at  all  times' 
to  such  rules  and  regulations  as  the  General  Assembly  of  Iowa| 
might  from  time  to  time  enact  and  provide.   This  is,  in  substance, 
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it3  charter,  and  to  that  extent  it  is  protected  as  by  a  contract; 
for  it  is  now  too  late  to  contend  that  the  charter  of  a  corporation 
is  not  a  contract  within  the  meaning  of  that  clause  in  the  Con- 
stitution of  the  United  States  which  prohibits  a  state  from  pass- 
ing any  law  impairing  the  obligation  of  a  contract.  "Whatever 
is  granted  is  secured  subject  only  to  the  limitations  and  reserva- 
tions in  the  charter  or  in  the  laws  or  constitutions  which  gov- 
ern it. 

This  company,  in  the  transactions  of  its  business,  has  the  same 
rights,  and  is  subject  to  the  same  control,  as  private  individuals 
under  the  same  circumstances.  It  must  carry  when  called  upon 
to.  do  so,  and  can  charge  only  a  reasonable  sum  for  the  carriage. 
In  the  absence  of  any  legislative  regulation  upon  the  subject, 
the  courts  must  decide  for  it,  as  they  do  for  private  persons,  when 
controversies  arise,  what  is  reasonable.  But  when  the  legisla- 
ture steps  in  and  prescribes  a  maximum  of  charge,  it  operates 
upon  this  corporation  the  same  as  it  does  upon  individuals  en- 
gaged in  a  similar  business.  It  was  within  the  power  of  the 
company  to  call  upon  the  legislature  to  fix  permanently  this 
limit,  and  make  it  a  part  of  the  charter;  and,  if  it  was  refused,  to 
abstain  from  building  the  road  and  establishing  the  contem- 
plated business.  If  that  had  been  done,  the  charter  might  have 
presented  a  contract  against  future  legislative  interference.  But 
it  was  not;  arid  the  company  invested  its  capital,  relying  upon 
the  good  faith  of  the  people  and  the  wisdom  and  impartiality  of 
legislators  for  protection  against  wrong  under  the  form  of  legis- 
lative regulation. 

It  is  a  matter  of  no  importance  that  the  power  of  regulation 
now  under  consideration  was  not  exercised  for  more  than  twenty 
years  after  this  company  was  organized.  A  power  of  govern- 
ment which  actually  exists  is  not  loSt  by  non-user.  A  good  gov- 
ernment never  puts  forth  its  extraordinary  powers,  except  under 
circumstances  which  require  it.  That  government  is  the  best 
which,  while  performing  all  its  duties,  interferes  the  least  with 
the  lawful  pursuits  of  its  people. 

In  1691,  during  the  third  year  of  the  reign  of  William  and 
Mary,  Parliament  provided  for  the  regulation  of  the  rates  of 
charges  by  common  carriers.  This  statute  remained  in  force, 
with  some  amendment,  until  1827,  when  it  was  repealed,  and  it 
has  never  been  re-enacted.    No  one  supposes  that  the  power  to 
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restore  its  provisions  has  been  lost.  A  change  of  circumstances 
seemed  to  render  such  a  regulation  no  longer  necessary,  and  it 
was  abandoned  for  the  time.  The  power  was  not  surrendered. 
That  remains  for  future  exercise,  when  required.  So  here,  the 
power  of  regulation  existed  from  the  beginning,  but  it  was  npt 
exercised  until  in  the  judgment  of  the  body  politic  the  condi- 
tion of  things  was  such  as  to  reader  it  necessary  for  the  common 
good. 

Neither  does  it  affect  the  casfe  that  before  the  power  was  exer- 
cised the  company  had  pledged  its  income  as  security  for  the 
payment  of  debts  incurred,  and  bad  leased  its  road  to  a  tenant 
that  relied  upon  the  earnings  for  the  means  of  paying  the  agreed 
rent.  The  company  could  not  grant  or  pledge  more  than  it  had 
to  give.  After  the  pledge  and  after  the  lease  the  property  re- 
mained within  the  jurisdiction  of  the  state,  and  continued  sub- 
ject to  the  same  governmental  powers  that  existed  before. 

The  objection  that  the  statute  complained  of  is  void  because  it 
amounts  to  a  regulation  of  commerce  among  the  states,  has  been 
sufficiently  considered  in  the  case  of  Munn  v.  Illinois.  This  road, 
like  the  warehouse  in  that  case,  is  situated  within  the  limits  of  a 
single  state.  Its  business  is  carried  on  there,  and  its  regulation 
is  a  matter  of  domestic  concern.  It  is  employed  in  state  as  well 
as  in  inter-state  commerce,  and,  until  Congress  acts,  the  state 
must  be  permitted  to  adopt  such  rules  and  regulations  as  may 
be  necessary  for  the  promotion  of  the  general  welfare  of  the 
people  within  its  own  jurisdiction,  even  thongh  in  so  doing 
those  without  may  be  indirectly  affected. 

It  remains  only  to  consider  whether  the  statute  is  in  conflict 
with  sect.  4,  art.  1,  of  the  Constitution  of  Iowa,  which  provides 
that  "all  laws  of  a  general  nature  shall  have  a  uniform  opera- 
tion," and  that  "  the  General  Assembly  shall  not  grant  to  any 
citizen,  or  class  of  citizens,  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  all  citizens." 

The  statute  divides  the  railroads  of  the  state  into  classes,  ac- 
cording to  business,  and  establishes  a  maximum  of  rates  for 
each  of  the  classes.  It  operates  uniformly  on  each  class,  and 
this  is  all  the  Constitution  requires.  The  Supreme  Court  of  the 
state,  in  the  case  of  MoAunich  v.  M.  (&M.  Railroad  Co.,  20  Iowa, 
343,  in  speaking  of  legislation  as  to  classes,  said,  "These  laws  are 
general  and  uniform,  not  because  they  operate  upon  every  per- 
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8011  in  the  state,  for  they  do  not,  but  bepause  every  person  who 
is  brought  within  the  relation  and  circumstances  provided  for  is 
affected  by  the  law.  They  are  general  and  uniform  in  their  op- 
eration upon  all  persons  in  the  like  situation,  and  the  fact  of  their 
being  general  and  uniform  is  not  aflfected  by  the  number  of  per- 
sons within  the  scope  of  tlieir  operation."  This  act  does  not 
grant  to  any  railroad'  company  privileges  or  immunities  which, 
upon  the  same  terms,  do  not  equally  belong  to  every  other  rail- 
road company.  Whenever  a  company  comes  into  any  class,  it 
has  all  the  "  privileges  and  immunities"  that  have  been  granted 
by  the  statute  to  any  other  company  in  that  class. 

It  is  very  clear  that  a  uniform  rate  of  charges  for  all  railroad 
companies  in  the  state  might  operate  unjustly  upon  some.  It 
was  proper,  therefore,  to  provide  in  some  way  for  an  adaptation 
of  the  rates  to  the  circumstances  of  the  different  roads;  and  the 
General  Assembly,  in  the  exercise  of  its  legislative  discretion,  has 
seen  fit  to  do  this  by  a  system  of  classification.  Whether  this  was 
the  best  that  could  have  been  done  is  not  for  us  to  decide.  Our 
province  is  only  to  determine  whether  it  could  be  done  at  all,  and 
under  any  circumstances.  If  it  could,  the  legislature  must  de- 
cide for  itself,  subject  to  no  control  from  us,  whether  the  com- 
mon good  requires  that  it  should  be  done. 

Decree  affirmed,. 

3.  Right  of  the  state  and  other  authorities  to  fix  rates  and 
tolls. — Each  state  has  the  power  to  make  such  laws,  either 
special  or  general,  as  it  thinks  proper,  not  inconsistent  with  its 
own  constitution  and  the  Constitution  of  the  United  States,  for 
the  creation  of  private  corporations  to  construct  works  of  internal 
improvement,  as  railroads  and  canals,  for  the  transportation 
of  persons  and  property.'  They  may  also  charge  and  receive  a 
bonus  therefor,  as  a  consideration  for  the  charter  privilege, 
either  as  a  specific  annual  sum,  or  as  a  percentage  on  the  annual 
receipts  for  transportation  collected  by  the  company,  if  such  bo- 
nus be  provided  for  by  a  provision  of  the  charter,  or  by  a  law  of 
a  general  nature  cotemporaneous  therewith  and  entering  therein; 
and  the  same  will  not  be  obnoxions  to  that  clause  of  the  United 
States  Constitution  which  confers  upon  Congress  the  exclusive 
power  to  regulate  commerce  between  the  states,  although  the 

II  Bait.  &  Ohio  R.  R..Co.  e.  Maryland,  21  Wall.  456,  471. 
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effect  may  be  to  necessarily  increase  the  rates  of  fare  arid  trans- 
portation to  be  charged  by  the  corporators  to  meet  the  increased 
expense  thus  incurred.' 

The  several  states  may,  by  a  like  provision  of  the  charter,  or 
by  a  like  cotemporaneous  general  law  entering  therein,  limit  or 
regulate,  or  give  power  to  the  corporations  to  fix,  the  tolls  and 
rates  of  fare  and  transportation  to  be  received  by  such  corpora- 
tion; and  if  accepted  by  organizing  under  charters,  or  under 
general  incorporation  laws,  embodying  such  provisions,  the  cor- 
porations thus  created  will  be  bound  thereby.^  This  power  in 
the  several  states  is  unlimited  and  sovereign  in  its  nature,  and  is 
a  subject  of  legislative  discretion,  against  the  abnse  of  which 
the  public  security  is  to  be  found  in  the  responsibility  to  the  peo- 
ple of  those  for  the  time  being  invested  with  legislative  power.' 

But  a  charter  being  a  contract,  which  may  not  be  impaired, 
then  if  it  gives  to  the  corporation  the  right  to  fix  its  own  rates 
of  pay  for  services  to  be  rendered,  and  it  does  so,  then  the  legis- 
latures of  the  several  states,  not  being,  like  the  British  Parlia- 
ment, omnipotent  in  point  of  power,  it  follows  therefrom  that 
siicb  privilege  can  not  be  by  them  restricted  or  taken  away,  un- 
less by  a  law  subsequently  passed,  and  accepted  by  the  com- 
pany, so  as  to  amount  to  consent  thereto.*  As  where,  by  the 
law  of  its  creation,  or  under  which  it  is  organized  and  permitted 
to  have  and  exercise  its  corporate  entity,  franchise  and  powers, 
the  right  exists  in  the  public,  through  state  legislation,  to  fix 
and  regulate  the  rates  and  price  of  services  of  transportation, 
then  if  the  legislature  fix  tlie  rates,  and  the  company  accept 

'  Bait.  &  Ohio  R.  R.  Co.  ».  Mary-  Micon  and  others  v.  Tallassee  Bridge 

land,  21  Wall.  456,  471.  Co.,*47  Ala.  6S2,  656;  Wales  v.  Stet- 

"Balt.  &  Ohio  R.  R.  Co.  v.  Mary-  80n,  2  Mass.  146;  Boston  &  Lowell  R. 

land,  21  Wall.  456,  471;    Parker  v.  R.  Co.  ».  Salem  &  LoweU  R.  R.  Co., 

Metropolitan   R.  R.  Co.,   109   Mass.  2  Gray,  34;    Dartmouth  College  v. 

606,  7  Am.  Ry.  Rep.  521.  Woodward,   4  Wheat.  518,  4  Cond. 

'Bait.  &  Ohio  R.  R.  Go.  v.  Mary-  R.  519;  State  Bank  of  Ohio  t>.  Knoop, 

land,  21  Wall.  456,  471.  16  How.  380;  Ohio  Life  Ins.  &  Trust 

'Story's  Comts.  on    the    Constitn-  Co.  «>.  Debolt,  16How.428;  Bingham- 

tion,  Sees.  1386,  1387,  1388;  Hartford  ton  Bridge  Case,   3  Wall.  73;   Minot 

&  New  Haven  R.  R.  Co.  v.  Croswell,  v.  Phila.,  Wil.  &  Baltimore  R.  R.  Co., 

5  HiU,  383;  Hamilton  b.  Keith  and  18  Wall.   206;    Washington    Bridge 

others,   5   Bush  (Ky.),  458;   S.  C.  1  Co.  v.  The  State,  18  Conn.  64;   Day 

With.'s  Corp.  Cas.  549;  Ala.  &  Flor.  v.  Owen,  5  Mich.  527. 
R.  E.  Co.   V.  Burkett,  46  Ala.  569; 
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and  consent  thereto,  by  organizing  under,  or  if  already  organ- 
ized, thereby  taking  the  benefit  of,  the  statute,  such  organiza- 
tion, or  such  acceptance,  as  the  case  may  be,  amounts  im- 
pliedly to  a  contract  on  its  part  to  submit  to  such  regulation ; 
and  it  is  bound  thereby  as  by  any  other  contract,  lawful  in 
itself,  and  made  for  a  valuable  consideration.'  Moreover,  the 
grant  or  privilege  accorded  by  the  law  is  a  consideration  valid 
to  bind  the  company,  if  thus  accepted.' 

In  Wisconsin  it  is  held,  imder  the  well  known  "Potter  law"  of 
that  state,  that  a  railroad  company  is  bound  to  deliver  freight  to 
a  consignee  upon  a  tender  of  the  highest  legal  charge  allowed, 
although  the  company  may  have  paid  the  charges  of  another 
company  from  whom  they  received  the  freight,  for  transporting 
it  over  a  distance  where  the  first  company  had  no  line,  and 
although  they  would  have  been  entitled  to  charge  and  receive 
the  same  amount  if  it  had  been  consigned  to  them  as  a  point 
reached  by  their  own  line,  and  they  had  not  been  obliged  to  pay 
freightage.'  In  cases  like  this,  the  total  charge  should  be  col- 
lected by  one  company,  and  divided  between  them  and  the  con- 
necting line  or  lines  upon  some  equitable  principle.* 

4.  What  action  of  the  company  necessary  to  establish. — The 
establishing  of  rates  and  fares,  from  time  to  time,  by  a  railroad 
corporation,  need  not  be  by  action  of  the  board  of  directors;  it 
may  be  done  by  the  agents  and  officers  of  the  company  other 
than  the  board  of  directors."  Nor  must  such  action  necessarily 
be  in  writing,  or  provable  by  the  records ;°  parol  evidence  thereof 
will  be  sufficient.' 

5.  Right  of  company  to  discriminate. — Kailroad  corporations 
may  lawfully  discriminate  between  the  price  of  passenger  tickets 

■  Hamilton  ».  Keith,  5  Bush  (Ky.),  maximum  rate,  by  showing  that  the 

458;  S.  C.  1  With.'s  Corp.  Cases,  549;  amount   demanded  is   no  more  than 

Parker  v.  Metropolitan  R.  R,  Co.,  109  a  reasonable  charge. 

Mass.  506,  7  Am.  Ry.  Rep.  521.  '  Jeflfersonville  R.  R.  Co.  v.  Rogers, 

"i  Hamilton  ».  Keith,  sttpra.  28  Ind.  1;   Manchester  &  Lawrence 

'  Ackley  ».  Chicago,  Milwaukee  &  R.  R.  Co.  v.  Fisk,  33  N.  H.  297;  Hill- 

St.  Paul  Ry.  Co.,  36  Wis.  252,  9  Am.  iard  v.  Goold,  34  N.  H.  230. 

Ry.  Rep.  112.  '  Jefifersonville  R.  R.  Co.  v.  Rogers, 

*  Ibid.    See  Chicago,  M.  &  St.  P.  R.  28  Ind.  1. 

R.  Co.  V.  Ackley,  4  Otto,  179,   16  Am.  '  Jeffersonville  K.  R.  Co.  v.  Rogers, 

Ry.  Rep.  176, where  it  is  held  the  com-  28  Ind.  1. 

pany  can  not  recover  more  than  the  ,  ' 
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and  of  passage  when  payment  is  made  on  tlie  cars.'  They  can 
not,  however,  legally  discriminate  between  persons;  they  must 
all  be  treated  alike.'' 

And  so  railroad  companies  may  lawfully  discriminate  in  their 
charges  of  fares  and  freights  between  domestic  passengers,  and 
those  taken  np  in  and  coming  into  or  passing  through  a  state 
from  another  state,  when  allowed  by  statute,  and  such  discrimi- 
nation will  be  legal;'  though  the  rates  must  be  uniform  as  to  all 
persons  and  things  of  each  particular  class.*  And  sueh,  too,  we 
conceive  to  be  the  law,  as  to  tlie  right  to  thus  discriminate, 
wherever  the  company  retains  its  corporate  right  to  fix  its  own 
rates  and  fares.  If,  however,  from  any  provision  in  the  charter 
or  law  of  the  charter,  or  in  any  other  subsequent  statute  accepted 
by  the  company,  such  privilege  of  discriminating  between  local 
or  domestic  freights,  and  freights  taken  up  in  and  carried  into 
another  state,  is  conferred  upon  the  company,  the  statute  so  con- 
ferring it  is  not  in  contravention  of  the  Constitution  of  the 
United  States.*  Such  a  discrimination  is  not  a  personal  distinc- 
tion, and  does  not  deny  to  any  citizen  of  another,  or  of  any  state, 
any  privileges  or  immunities  which  it  does  not  deny  to  the  citi- 
zens of  the  state  wherein  it  is  exercised." 

When  by  law  rates  and  fares  of  railroad  transportation  are 
subject  to  statutory  regulation,  and  by  the  statute  it  is  provided 
that  the  "  average  charges  for  toll  and  transportation  "  of  freiglits 
shall  not  exceed  a  certain  rate  per  mile,  it  is  allowable  to  the 
company  to  impose  a  charge  of  more  than  such  rate  per  mile  for 
some  distances  and  on  some  articles,  and  a  less  rate  for  others, 
so  that,  upon  the  whole  business  of  freights,  the  average  charge 
does  not,  per  mile,  exceed  the  average  rate  limited.'  In  the 
language  of  the  Supreme  Court  of  Pennsylvania,  Meecub,  J., 
"There  is  nothing  in  the  act  requiring  that  this  adjustment 

'Indianapolis,  Peru  &  Chi.  Ry.  Co.  v.  Catawissa,  "W.  &  E.  R.  R.  Co.,  24 

V.  Rinard,  46  Ind.  293.  Penn.  St.  (12  Harris),  378. 

2  Indianapolis,    Peru    &    Chi.   Ry.  ^  Shipper  and  another  v.  The  Penn- 

Co.  1).  Rinard,  46  Ind.  293.  sylvania  R.  R.  Co.,  47  Penn.  St.  (11 

'  Shipper  et  al.  v.  Pennsylvania  R.  Wright),  338. 

R.  Co.,  47  Penn.   St.  (11   Wright),  ^  shipper  and  another  v.  The  Penn- 

338.  sylvania  R.  R.  Co.,  47  Penn.  St.  338. 

*  Shipper  et  al.  v.  Pennsylvania  R.  '  Hersh  v.  Northern  Cent.  R.  W. 

R.  Co.,  47  Penn.  St.  338, 341 ;  Sandford  Co.,  74  Penn.  St.  181. 
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should  be  so  made  as  to  bear  equally  upon  eaeb  individual  with- 
out regard  to  kind  of  freight  or  distance.'" 

In  an  action  under  the  Illinois  statute  of  May  2,  1873,  for  un- 
just discrimination  and  extortion  by  a  railway  company,  it  is 
necessary  to  aver  tliat  freights  for  which  a  certain  tariff  was 
charged  were  "  of  like  quantity  of  the  same  class  "  as  those  for 
which  a  less  tariff  was  charged;''  that  a  schedule  of  reasonable 
tariff  had  been  established  in  accordance  with  the  statute,  and 
that  defendant  had  charged  and  received  compensation  in  excess 
of  such  tariff.^ 

Laws  against  discrimination  do  not  apply  to  freight  trans- 
ported over  other  railroads,  for  whom  the  defendant  acts  as  a 
collecting  agent;  they  only  affect  freight  transported  by  the 
defendant  as  a  eoraraon  carrier  over  its  own  road.* 

6.  Rates  and  fares  of  lessees. — A  railroad  corporation,  lessee 
of  another  company's  railroad,  and  operating  the  same,  takes  to 
itself  all  the  rights  of,  and  becomes  liable  to  all  the  burdens  ap- 
pertaining to,  the  lessors,  as  to  the  user  of  the  road,  or  which  it 
was  subject  to  at  the  time  of  making  the  lease.  The  lessee  may 
iix  its  own  rates  of  transportation  and  fares  over  the  road  thus 
leased  by  it,  irrespective  of  its  own  rates  ajUd  fares  over  its  own 
road,  and  irrespective  of  the  rates  and  fares  previously  fixed  or 
exacted  by  the  lessors  over  the  road  thus  leased,  to  the  same  ex- 
tent as  the  lessors  had  power  in  law  to  fix  the  same.* 

7.  Over-charges  and  violations  of  rate  lavws. — Railroad  cor- 
porations holding  themselves  out  as  common  carriers  are  bound 
to  carry  for  all  alike,  and  for  a  reasonable  compensation,  sucli 
persons  and  property  as  are  offered  for  transportation,  and  are 
suitable  to  be  carried,  provided  payment  therefor  be  made  or 
tendered." 

If  unreasonable  or  exorbitant  charges  be  claimed  or  demanded' 

iHersh  v.  Northern   Cent.  R.  "W.  «  Penn.  R.  R.  Co.  v.  Sly,  65  Penn. 

Co.,  74  Penn.  St.  181,  190.  St.  205;  Fisher  v.  N.  York  Central  & 

'  Chicago,  Burlington  &  Quincy  R.  Hudson  River  R.  R.  Co.,  46  N.  Y. 

R.  Co.  V.  The  People,  77  111.  443,  8  644. 

Am.  Ry.  Rep.  92.  °  Merriam  v.  Hartford  &  N.  Haven 

'  Chicago,  Burlington  &  Quincy  R.  R.  R.  Co.,  20  Conn.  354;   Jordan  v. 

R.  Co.  V.  The  People,  supra.  Pall  River  R.  R.  Co.,  5  Cush.  69; 

*  Comm.    V.    Worcester  &  Nashua  New  Jersey  Steam  Nav.  Co=  v.  The 

R.  R.  Co.,  124  Mass.  561,  18  Am.  Ry.  Merchants'  Bank,  6  How.  344. 
Rep.  418. 


1372  THE  LAW   OF  EAILWAYS. 

by  the  company,  and  are  tacitly  acquiesced  in  and  paid  without 
protest  by  the  party  seeking  the  service,  and  there  is  no  rule  of 
law  but  that  of  the  common  law,  the  party  thus  paying  has  no 
right  of  action  for  the  excess  so  paid,  although  the  amount  paid 
be  more  than  a  reasonable  compensation,  if  there  be  no  mistake, 
deception  or  fraud.  It  is  what  in  law  is  termed  a  voluntary  pay- 
ment, and  no  part  of  it  can  be  recovered  back;  for  a  party  may 
not  only  agree  as  to  what  is  reasonable,  but  may  also  agree  to 
pay  more  than  is  reasonable,  if  he  thinks  proper,  and  having 
done  so,  can  have  no  action  therefor.'  He  is  not  bound,  however, 
to  pay  an  unreasonable  price,  but  may  have  his  action  against 
the  carrier  for  refusing  to  carry  for  a  reasonable  compensation.'' 
The  measure  of  daniages,  however,  is  a  diflferent  question,  and 
may  be  influenced  by  the  conduct  of  the  party  himself  in  respect 
to  the  losses  resulting  therefrom.  He  must  still  care  for  his 
goods,  and  as  compensatory  damages,  will  only  be  allowed  such 
as  naturally  and  directly  result  from  the  refusal  to  receive  and 
carry  for  a  reasonable  price.  On  the  other  hand,  he  may  pay 
the  amount  demanded,  however  exorbitant,  protesting  against 
the  same  at  the  time,  clearly  and  distinctly,  for  excessiveness, 
and  afterward,  if  the  matter  stands  as  at  common  law,  may 
have  his  action  against  the  carrier  for  the  excess,  and  recover  for 
the  same.' 

'  Arnold  &  Du  Bose  v.  The  Georgia  tance,  is  immaterial:  Tbid.    If,  in  con- 

R.  E.  &  Banking  Co.,  50  Geo.  304,  sideration  of   unexpected    diflScnlties 

30S;  Potomac  Coal  Co.  «.  The  Cumber^  occurring  in    the  transportation,  the 

land  &  Penn.  R.  R.  Co.,  38  Md.  226;  consignor  agrees  to,  and  does,  pay  an 

Hall  V.  Shultz,  4  John.  240;  Fleetwood  additional  sum  for  the  carriage,  he  can 

V.  City  of  N.  T.,  2  Sandf.  475;  New  not  recover  it  back:  Ibid. 

York  &  Harlem  R.  R.  Co.  v.  Marsh,  '  Angell  on  Carriers,  sec.  124;  Mer- 

12  N.  T.  312;  Elliott  v.  Swartwout,  riam  v.  Hartford  &  New  Haven  R.  R. 

10  Pet.  153;  Maillard  v.  Lawrence,  3  Co.,  20  Conn.  354;    Pickford  v.  Grand 

Blatch.  C.  C.  378;  Kriesler  v,  Morton,  Junction  R.  W.  Co.,  8  M.  &  Welsh. 

2  Curt.  239.    If  the  company  receipts  Reps. 372;  Crouch*. GreatNorthemR. 

for  goods  to  be  transported  to  a  point  W.  Co.,  34  Eng.  L.  &  Eq.  Reps.  573. 

beyond  its  line  for  a  fixed  sura ,  and  the  "  Beatty  v.  United  States,  Devereux 

consignor  is  charged  a  larger  sum,  it  (U.  S.  Ct.  of  Clms.),  231;    Sturges  v. 

is  liable  for  the  excess:  Detroit  &  Bay  United  States,  Devereux  (U.  S.  Ct.  of 

City  Ry.  Co.  v.  McKenzie,  43  Mich.  Clms.),  244;  Bend  f.  Hoyt,  13  Pet.  263; 

609;  S.  C.  5  N.  W.  Repr.  1031,  21  Griswold  v.  Lawrence,  1  Blatch.  C.  C. 

Am.  Ry.  Rep.   157.    A  variance  in  599;  Drake  v.  Redfleld,  4  Blatch.  C.  C. 

describing  the  defendant's  undertak-  116;  Swartwout  v.  Gihon,  3  How.  110; 

ing  as  one  to  carry  the  whole   dis-  Maxwell  v.  Griswold,  10  How.  242. 
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And  so,  if  excess  of  compensation  be  paid  by  mistake;'  but 
not  for  mere  mistake  of  law.'' 

The  protest,  as  well  in  case  of  exorbitant  charges  over  reasonable 
compensation  at  common  law,  as  in  cases  of  excessive  payments 
over  the  amount  allowed  by  statute,  should  be  explicit,  and 
should  give  notice  of  the  intention  to  sue  for  recovery  back  of 
the  amount  in  either  case  overpaid,  especially  if  payment  is 
made  to  an  agent. 

If,  however,  the  amount  of  compensation  is  limited  by  stat- 
ute, and  no  remedy  against  the  party  taking  it  is  provided,  and 
no  penalty  is  imposed  for  the  taking  of  it,  then  the  party  of 
whom  an  excessive  charge  or  compensation  is  demanded  for 
services  as  common  carrier  may  pay  the  same  under  protest,  and 
afterward  by  an  action  recover  back  the  excess  paid  over  and 
above  the  sum  allowed  by  the  statute.  But  if  the  statute 
creates  new  rights  and  limitations,  and  not  only  limits  the 
amount  of  compensation,  but  also  imposes  a  penalty  on  the 
party  taking  it,  to  be  recovered  by  and  for  the  benefit  of  the 
party  making  the  payment,  and  nothing  be  said  as  to  a  sep- 
arate action  for  the  over-charge,  then  if  such  penalty  be  of  a 
character  sufficient  to  indemnify  and  make  whole  the  injured 
party,  he  can  not,  in  addition  thereto,  have  an  action  also  for 
the  excess,  for  this  would  be  to  give  a  double  remedy.  As,  for 
instance,  to  illustrate  the  subject,  where  the  penalty  given  was 
a  number  of  times  the  excess  of  rates  demanded  and  received, 
it  is  held  that  such  penalty  is  inclusive  of  the  excess,  and  no 
further  action  or  remedy  exists  or  can  be  maintained  by  the 
injured  party,  for  that  full  redress  is  given  by  the  penalty 
itself  But,  on  the  other  hand,  where  by  statute  the  penalty  im- 

'  Baltimore  &  Susquehanna  R.  R.  17;  Almy  v.  Harris,  5  John.  R.  175; 

Co.  V.  Faunce,  6  Gill  (Md.),  68.  Smith  v.  Lockwood,   13    Barb.   209; 

^Elliottj).  Swartwoat,   10  Pet.  153;  Moncrief    v.     Ely,    19    Wend.    40J; 

UnitedStatesB.  Clement,  Crabbe,  499;  Lang  e.  Scott,  1  Blackf.   405;    Cam- 

Corkle  V.  Maxwell,  3  Blatch.  C.  C.  eron  v.  Baker,  1  Carr.  &  Payne,  268. 

413.  "  The  statute  gives  the  only  remedy, 

'  Sedg.  on  Stat,  and  Const.  Law,  94,  and  the  parties  are  confined  to  it ": 

95,  96,  404;  Thurston  v.  Prentiss  et  Wing,  J.,  1  Mich.  201.     "  It  is  a  sub- 

oJ.jlMich.  196;  6edney».  The  Inhab-  stitute  for  the  remedy   at   common 

itants  of  Tewksbury,  3Mass.  307;  City  law":    Shaw,  C.  J.,  Crosby  v.  Ben- 

of  Boston  V.  Shaw,   1  Met.  (Mass.),  nett,  7  Met.  17,  19.    The  rule  former- 

130;  Crosby  P.Bennett,  7  Met.  (Mass.),  ly   as  to  recovery  also  of  the  excess 
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posed  is  a  fixed  sum,  or  sums  limited  within  certain  amounts, 
and  yet  nothing  be  said  about  an  additional  action  for  recovery 
back  of  the  net  amount  of  excess  paid,  such  action  may  be  sus- 
tained, for  the  reason  that  the  penalty  fixed  by  law  mig'ht  not  in 
all  cases  indemnity  the  party:  as  in  some  instances  the  amount 
paid  in  excess  might  be  greater  than  the  penalty,  so  as  to  still 


was  in  cases  where  the  act  was  malum 
prohibitum,  or  in  itself  illegal  and 
expressly  so:  Shaw,  C.  J.  lb.  In 
the  case  above  cited  from  1  Mich. 
196,  Thurston  v.  Prentiss,  the  statute 
gave  a  penalty  for  taking  usurious  in- 
terest, of  three-fold  the  usury  taken, 
but  did  not  declare  the  contract  void. 
Wing,  J.:  The  statutory  remedy 
"  must  be  strictly  pursued,"  and  none 
other  can  be  had.  Same  ruling  in 
Crosby  v.  Bennett,  7  Met.  17.  In  this 
last  cited  case  the  court  say:  "The 
right  to  recover  back  three  times  the 
amount  of  the  usurious  interest  paid,  is 
given  by  statute  to  the  party  who  has 
paid,  and  is  partly  in  nature  of  an 
equitable  action  to  recover  back  money 
which  the  defendant  can  not  conscien- 
tiously and  justly  retain,  and  partly  in 
nature  of  a  penalty.  So  far  as  it  af- 
fords a  remedy  to  recover  back  money 
wrongfully  taken,  it  is  a  substitute  for 
the  remedy  at  copimon  law."  *  * 
The  statutory  limitation  is  different 
as  to  these  two  remedies,  and  if  a 
different  one  be  permitted  than  that 
given  by  the  statute,  then  the  court 
say,  the  limitation  as  to  an  action  for 
the  statute  penalty  would  be  evaded. 
In  Lang  v.  Scott,  the  court  say: 
"If  a  statute  is  introductory  of  new 
rights  which  did  not  before  exist  in  the 
country,  and  prescribes  a  penalty  for 
their  violation,  the  persons  claiming 
under  the  act  must  depend,  for  the 
security  of  the  rights  thus  claimed, 
upon  the  provisions  therein  specified." 
But  "When  there  is  a  pre-existing 
right  at  common  law,  and  an  affirma- 


tive statute  intervenes  inflicting  a 
new  penalty,  the  law  is  otherwise." 
BiACKFOKD,  J.,  1  Blackf.  405.  In 
such  case,  If  the  penalty  given  by 
statute  has  been  lost  by  the  repeal  of 
the  statute,  in  an  action  brought  under 
the  statute  to  recover  such  penalty, 
there  can  be  no  recovery,  as  in  a  com- 
mon law  action,  for  the  excess  of  such 
charges  above  reasonable  rates,  at  least 
without  amendment  of  the  complaint: 
Streeter  v.  Chicago,  Milwaukee  &  St. 
Paul  Ry.  Co.,  44  Wis.  383,  18  Am. 
Ry.  Rep.  196.  The  questions  whether 
the  common  law  action  was  suspended 
by  the  statutory  substitute,  whether 
the  repeal  of  the  statute  restored  the 
common  lavi^  action  in  cases  occurring 
uoder  the  statute,  and  whether  the 
rates  fixed  by  statute  would  be  taken 
as  the  standard  of  reasonable  rates, 
were  adverted  to,  but  not  decided: 
Ibid.  See,  to  same  effect,  Smith  v- 
Chicago  &  Northwester]]  Ry.  Co.,  43 
Wis.  686;  and  Same  Case  on  another 
appeal,  after  amendment  of  the  com- 
plaint, in  49  Wis.  443,  1  Am.  &  Eng. 
R.  R.  Cas.  303.  It  was  held  in  the 
latter  case  that  the  question  whether 
an  action  would  lie  under  the  amend- 
ed complaint  for  the  illegal  excess 
simply,  was  not  res  adjudicata;  and 
the  excessive  charges  being  alleged  in 
the  amended  complaint  to  have  been 
made  "  wrongfully  and  fraudulently," 
the  action  was  still  in  tort,  and  the 
amendment  was  properly  allowed.  It 
was  also  held  that  the  common  law 
action  wafl  not  repealed  or  suspended 
by  the  statute. 
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leave  the  injured  party  without  full  redress.'  This  latter  ruling 
being  contrary  to  the  general  doctrine  on  the  subject,  and  based 
upon  tlie  single,  but  plausible,  reason  above  stated,  it  follows  that 
to  sustain  an  action  on  such  grounds,  or  to  make  the  ruling  in 
tliat  respect  a  precedent,  the  case  to  be  decided  must  be  one  in 
which  the  reason  above  given  clearly  applies;  for  when  the  reason 
of  tlie  law  ceases,  the  law  itself  ceases  to  exist  in  the  particular 
case. 

8.  Drawbacks  on  freights.^-Kailroad  companies  may  lawfully 
make  contracts  to  refund  to  a  shipper  a  certain  portion  of  the 
stipulated  or  established  freight,  by  the  name  of  drawbacks  or 
rebates;'  but  an  agreement  not  to  allow  the  same  drawback  to 
others  is  against  public  policy  and  void."  But  if  such  objection- 
able part  of  the  contract  is  severable,  it  will  not  affect  the 
validity  of  the  entire  contract.* 

Such  a  contract  will  be  held  to  apply  only  to  future  ship- 
ments, unless  expressed  to  the  contrarj'."  And  where  such  a 
contract  is  entered  into  with  an  agent  of  the  company  for  that 
purpose  only,  with  knowledge  on  the  part  of  the  shipper  that,  by 
the  ordinary  routine  of  business,  the  money  for  drawbacks  would 
come  to  him  through  the  hands  of  such  agent,  and  to  that  routine 
the  shipper  assented,  it  was  held  that  the  agent  of  the  company 
became  the  agent  of  the  shipper  for  the  purpose  of  receiving  the 
money." 

I  Puller  V.  The  Chicago  &  N.  W.  R.  54. 

R.  Co.,  31  Iowa,  187;  Salem  Turnpike  *  Stewart  v.  Lehigh  Valley  R.  R. 

&  C.  B.  Co.  V.  Hayes,  5  Cush.  458.  Co. 

"  Toledo,  Wabash  and  Western  R.  ^  Pittsburgh,  Fort  Wayne  &  Chicago 

W.  Co.  V.  Elliott,  76  111.  67;  Stewart  v.  Ry.  Co.  v.  Fawsett,  56  111.  513,  4  Am. 

Lehigh  Valley  R.  R.  Co.,  88  N.  J.  %.  Rep.  405. 

605,  13  Am.  Ry.  Rep.  54.  «  Pittsburgh,  P.  W.  &  C.  Ry.  Co.  v. 

'  Stewart  v.  Lehigh  Valley  R.  R.  Pawsett,  supra. 
Co.,  38  N.  J.  505,  13  Am.  Ry.  Rep. 


OHAPTEE  LXl. 

RAILROAD  EARNINGS, 


Section. 

Are  not  the  property  of  the  stock- 
holders individually,  except  as 
in  dividends  declared        .        .      1 

May  be  mortgaged  by  the  corn- 


Section. 

pany 2 

The  receipts  and  earnings  thus 
mortgaged,  can  not  be  taken  by 
garnishee  process    ' .        .        ,3 


1.  Are  not  the  property  of  the  stockholders  individually,  ez- 
cept  as  in  dividends  declared. — The  net  earnings  of  the  com- 
pany are  under  the  control  of  the  directory,  for  the  legitimate 
purposes  of  the  corporation,  and  are  not  the  property  of  the 
stockholders  individually  until  a  dividend  thereof  is  declared, 
and  only  so  then  to  the  extent  of  the  dividend.*  The  company, 
through  their  directory,  may  invest  it  in  betterments  of  the  road, 
at  their  discretion,  as  in  buildings,  machinery,  railroad  tracks, 
depots,  rolling  stock,  or  other  permanent  improvements  for  en- 
larging or  carrying  on  the  business  of  the  company.  If  so  in- 
vested, it  becomes  an  accretion  to  the  capital,  and  is  represented 
by  the  increased  value  of  the  capital, stock  occasioned  thereby. 
And  so  it  is  if  shares  of  capital  stock  be  issued  as  a  dividend,  to 
the  same  amount  therefor,  to  the  stockholders  in  lieu  of  tlie 
money  dividend  itself.  In  such  latter  case,  the  new  issues  of 
stocks  are  not  what  is  termed  "  watered  stocks,"  but  are  a  legiti- 
mate issue  for  value  received  by  the  company  in  money,  and 
added  to  the  improvements  of  the  road." 

As  money  thus  re-invested  in  the  road  becomes  an  increase 

'WiUiston  v.  Mich.  S.  &  N.  Indiana  v.  Railroad  Co.,  43  N.  H.  520.    They 

R.  R.  Co.,  13  Allen,  400;  Boston  &  are  held  in  trust  by  the  officers  for 

Lowell   R.  R.   Co.  v.  The  Common-  the  payment  of  the  debts:    Newport 

wealth,  100  Mass.  399;  S.  C.   1  With-  &  Cincinnati  Bridge  Co.  v.  Douglass, 

row's  Corp.  Gas.  638,  642;   Minot  v.  12  Bush,  673,  18  Am.  Ry.  Rep.  221. 
Paine  and  others,  99  Mass.  101;  8.  C.         =  Minot  v.  Paine    and   others,  99 

1  Withrow's  Corp.   Cas.   597;   Good-  Mass.  101. 
win  V.  Hardy,  57  Maine,  143;  March 
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of  capital,  it  follows  that  the  increased  stocks  issued  to  represent 
the  same  are  part  of  the  capital  invested,  and  are  not  to  be 
accounted  as  income  to  the  stockholders  receiving  the  same.' 
Therefore,  where  stocks  are  holden  in  trust  for  one  person  to 
receive  the  income  thereof  for  life,  with  a  remainder  over  of 
the  whole  interest  or  capital  stock  itself  to  another  person,  such 
newly  created  stock  is  accounted  as  so  much  principal  or  capital, 
upon  which  the  beneficiary  for  life  will  receive  the  annual  divi- 
dends of  money,  but  the  new  stock  itself  goes  over,  with  the 
original  stock,  to  the  remainder  man,  at  the  death  of  the  person 
entitled  to  the  income  for  life.^ 

Dividends  inure  to  those  persons  who  own  the  shares  of  capital 
stock  at  the  time  at  which  they  are  declared ;'  and  though  ■  they 
remain  uncollected,  they  do  not  pass  to  a  purchaser  of  the  stock 
by  a  sale  made  thereafter,*  unless  the  right  to  them  be  expressly 
inchided  in  the  pnrchase,  and  be  properly  transferred.  The  sub- 
sequent purchaser  of  the  mere  shares  of  stock  takes  the  right  to 
only  such  dividends  thereof  as  shall  accrue  and  be  declared  while 
lie  is  the  owner  of  the  stock."  Such  dividends  are  incident  to  the 
shares,  to  which  a  purchaser  becomes  entitled,  provided  he  re- 
mains the  owner  thereof  until  the  dividend  is  made." 

2.  May  be  mortgaged. — The  net  proceeds  of  the  receipts  and 
earnings  of  a  railroad  corporation,  remaining  over  as  profits,  may 
be  mortgaged,  and  this,  too,  in  advance  of  the  actual  construc- 
tion of  the  road;  and  it  is  no  objection  thereto  that  they  are  not 
in  esse  at  the  time  of  making  the  mortgage.  And  when  a  mort- 
gage is  legally  executed,  and  in  good  faith,  upon  a  railroad, 
including  a  provision  that  after  the  road  and  its  branches  shall 
be  completed  and  in  operation,  the  company  shall,  after  paying 

1  Minofc  V.   Paine   and   others,   99  Pr.  427;   Cent.  R.  R.  &  Bkg.  Co.  v. 

Mass.  101;    S.  C.  1  Withrow's   Corp.  Papot,  69  Ga.  842;  Ryan  v.  Leav.,  A. 

Gas.  597.  &  N.  W.   Ry.  Co.,  21   Kans.   402; 

"  Minot  V.  Paine   and    others,    99  Black  v.  Homersham,  L.  R.  4  Exch. 


Mass.  101;   S.  C.  1  Withrow's  Corp 
Cas.  597,  606. 

'  Goodwin  v.  Hardy,  57  Maine,  143 
March  v.  R.  R.  Co.,  43  N.  H.  520 
Jones  V.  Terre  Haute  &  Richmond  R. 
R.  Co.,  29  Barbour,  353;    S.  C.  67  N, 


Y.  196;   Brundage  i>.  Brundage,  65      Co.,  67  N.  C.  376. 


Barb.  397;  S.  C.  1  Thomp.  &  C.  82 

Hill  V.  Newichawanick  Co.,  48  How, 

87 


Div.  24. 

*  Goodwin  v.  Hardy,  57  Maine,  143; 
March  V.  Railroad  Co.,  43  N.  H.  520. 

^  Goodwin  V.  Hardy,  57  Maine,  143; 
March  v.  Railroad  Co.,  43  N.  H.  520; 
Burroughs  v.  North  Carolina  R.  R. 


'  Goodwin  v.  Hardy,  57  Maine,  143; 
March-  v.  Railroad  Co.,  43  N.  H.  520. 
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out  of  the  gross  earnings  the  necessary  expenses  of  operating 
the  road  and  keeping  it  and  its  equipments  in  repair,  and  the 
necessary  expenses  of  the  company,  and  all  taxes,  pay  over  to 
the  mortgage  creditor  the  remainder  of  such  gross  earnings,  to 
be  by  such  creditor  applied  on  the  interest  of  the  mortgage  deed, 
such  mortgage  will  be  protected  and  enforced  in  the  courts.' 

3.  The  receipts  and  earnings  thus  mortgaged  can  not  be 
taken  by  garnishee  process. — The  receipts  and  earnings  of  a 
railroad  corporation  thus  legally  mortgaged,  can  not  be  inter- 
cepted by  process  of  garnishment,  or  other  legal  process,  against 
the  company,  in  favor  of  other  creditors,  to  the  prejudice  or 
postponement  of  the  claim  of  the  mortgage  creditor.^ 

lu'^ase  of  interference  with  such  receipts  and  earnings  by 
process  of  garnishment,  or  other  legal  process,  in  a  manner  to 
prevent  their  payment  and  application  on  the  mortgage  debt,  and 
with  a  view  to  apply  the  same  on  the  claims  of  other  persons 
than  the  mortgage  creditors  and  their  claims  covered  by  the 
mortgage,  a  court  of  equity  will,  upon  proper  application,  inter- 
fere by  injunction,  and  prevent  the  same  from  being  done.  They 
belong  to  the  lien  creditors  for  whom,  by  the  mortgage,  they  are 
set  apart,  and  they  have  a  right  to  have  them  applied  in  liquida- 
tion of  their  lien  demands.' 

'  Jessup  t>.  Bridge,  11  Iowa,  572;  zies,  and  Martin  and  another  v.  Men- 
Dunham  V.  Tsett,  15  Iowa,  284;  Phil-  zies,  26  111.  121;  Parkhurst  v.  North- 
lips  V.  Winslow,  18  B.  Mon.  431.  em  Central  R.  R.  Co.,  19  Md.  472. 

2  Jessup  V.  Bridge,   11   Iowa,  572;  ^  Galena  &  Chicago  Union  B.  R.  Co. 

Dunham  v.  Isett,  15  Iowa,  284;  Gale-  r.  Menzies,  and  Mari;in  ajid  another 

na  &  Chicago  Union  R.  R.  Co.  v.  Men-  e.  Menzies,  26  111.  121. 
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Liability  as  for  double  damages  under 

the  statute  ....  4 
Liability  for  injuries  when  road  is 

in  the  hands  of  a  receiver         .      5 


Section. 

At  coinmon  law    ....      1 

Under  the  statute,  as  for  want  of  a 
fence 2 

Under  the  statute,  as  for  a  defect- 
ive fence 3 

1.  At  common  law. — We  here  use  the  term,  at  common  law, 
not  only  in  reference  to  the  common  law  doctrine  as  applicable 
to  live  stock  injured  while  running  at  large  in  England,  or  the 
English  doctrine  of  the  common  law  in  that  respect,  bnt  also 
the  common  -law  upon  that  subject  of  such  of  the  particular 
states  of  America  wherein  there  is  no  statutory  regulation  on 
the  subject. 

At  common  law,  no  one  is  bound  to  fence  their  grounds;^  but 
each  one  is  bound  to  keep  their  live  stock  up,  and  in  default 
thereof  become  liable  for  injuries  and  depredations  committed 
bv  them    while    running  at  large."     Stock    tlius    runnina:   at 


'N.  T.  &  Erie  R.  R.  Co.  v.  Skinner, 
19  Penn.  St.  (7  Harris),  298;  Drake  v. 
Phil.  &  B.  R.  R.  Co.i  51  lb.  240; 
Penn.  R.  R.  Co.  v.  Riblet,  66  Id.  164; 
Locke  V.  1st  Div.  St.  Paul  &  Pacific  R. 
R.  Co.,  15  Minn.  350;  Perkins  v.  East- 
ern R.  R.  Co.,  29  Me.  307;  Chapin  v. 
Sullivan  R.  R.  Co.,  39  N.  H.  53; 
Morse  v.  Rutland  &  Burlington  R. 
R.  Co.,  27  Vt.  49;  Eames  v.  Salem  & 
L.  R.  R.  Co.,  98  Mass.  560;  Corwin  v. 
N.  Y.  &  Erie  R.  R.  Co.,  13  N.  Y. 
46. 

=  N.  Y.  &  Erie  R.  R.  Co.  v.  Skinner, 
19  Penn.  St.  (7  Harris),  298;  Wattson 
V.  R.  R.  Co.,  7  Phil.  Rep.  249;  Terra 
Haute,  Alton  &  St.  Louis  R.  R.  Co. 
V.  Augustus,  21  111.  186;  Louisville  & 
Nashville  R.  R.  Co.  v.  Wainscott,  3 


Bush  (Ky.),  149;  Indianapolis,  Cin- 
cinnati &  Lafayette  R.  R.  Co.  v. 
Harter,  38  Ind.  557,  10  Am.  Ry.  Rep. 
247;  Cincinnati,  Hamilton  &  Dayton 
R.  R.  Co..  0.  street,  50  Ind.  225;  De- 
troit, E.  R.  &  I.  R.  R.  Co.  V.  Barton, 
61  Ind.  293;  Kuhn  v.  C,  R.  I.  &  P.  R. 
R.  Co.,  42  la.  420;  Pitzner  v.  Shin- 
nick,  39  Wis.  129.  But  if  seen  upon 
the  track,  and  the  train  can  be  safely 
checked  in  its  speed  so  as  to  avoid  in- 
juring the  animals,  it  is  the  duty  of 
the  engineer  to  do  so:  Pryor  v.  St. 
Louis,  Kansas  City  &  Northern  Ry.  Co., 
69  Mo.  215;  Toledo,  Peoria  &  Warsaw 
Ry.  Co.  V.  Bray,  57  111.  514,  10  Am. 
Ry.  Rep.  441 ;  Paris  &  Decatur  R.  R. 
Co.  V.  Mullins,  66  III.  526;  Chicago  & 
Alton  R.  R.  Co.  v.  Kellam,  92  111.  245. 
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large  are  trespassers;'  and  there  is  no  liability  for  injuries 
thereto,  unless  when  they  are  wanton,  or  are  caused  by  negli- 
gence.' Under  such  circumstances,  though  a  train  of  cars  or 
railroad  locomotive  may  not  wantonly  or  of  purpose  run  down 
and  injure  live  stock  found  upon  the  track,  yet  the  company 
are  under  no  obligation  in  law  to  the  owner  of  such  stock  to 
slacken  its  speed,  or  to  make  other  efforts  to  avoid  the  possibility 
of  their  bounding  onto  the  road,  when  they  are  seen  feeding 
by  the  wayside  thereof.* 

Though  in  many  of  the  American  states,  by  a  sort  of  common 
law  or  usage,  live  stock  are  free  commoners,  and  thus  having  a 
right  to  be  at  large,  are  therefore  not  trespassers  in  going  onto 
an  uhinclosed  railroad,  or  other  uninclosed  grounds,*  yet  no  ob- 

St.  Louis,  Kansas  City  &  Northern  R. 
W.  Co.,  69  Mo.  215.  But  otherwise, 
if  such  speed  is  in  excess  of  the  rate 
prescribed  by  statute :  Toledo,  Peoria 
&  Warsaw  Ry.  Co.  v.  Deacon,  6-3 
111.  91;  Indianapolis  &  St.  Louis  R 
R.  Co.  V.  Peyton,  76  111.  340;  Mona 
han  V.  Keokuk  &  Des  Moines  Ry, 
Co.,  45  la.  523;  Houston  &  Tex.  Cent 
Ry.  Co.  V.  Terry,  42  Tex.  451. 

*  Kerwhacker  v.  The  Cleveland,  Co- 
lumbus &  Cin.  R.  R.  Co.,  3  OhioSL 
J72;  Vicksburg  &  Jackson  R.  R.  Co. 
V.  Patton,  81  Miss.  156;  New  Orleans, 
Jackson  &  Great  Northern  R.  R. 
Co..  V.  Field,  46  Miss.  573;  Banner  v. 
S.  Car.  R.  R.  Co..  4  Rich.  329;  Mur- 
ray V.  S.  Car.  R.  R.  Co.,  10  Rich. 
Law,  227;  Locke  v.  1st.  Div.  St.  Paul 
&  Pacif.  R.  R.  Co.,  15  Minn.  350; 
Jenkins  v.  The  N.  Orleans,  Opelousas 
&  Great  Western  R.  R.  Co.,  15  La. 
An.  118;  Knight  v.  N.  Orleans,  Ope- 
lousas &  Great  Western  R.  R.  Co.,  15 
La.  An.  105;  Walsh  v.  Virginia  & 
Truckee  R.  R.  Co.,  8  Nev.  110;  Mobile 
&  Ohio  R.  R.  Co.  V.  Williams,  53  Ala. 
595;  Memphis  &  Charleston  R.  R.  Co. 
V.  Smith,  9  Heisk.  860,  20  Am.  Ry. 
Rep.  60;  Burgwyn  v.  Whitfield,  81 
N.  Car.  261. 


'  N.  T.  &  Erie  R.  R.  Co.  v.  Skinner, 
19  Penn.  St.  (7  Harris),  298. 

*  Cincinnati,  Hamilton  &  Indian- 
apoHs  R.  R.  Co.  v.  Bartlett,  58  Tnd. 
572,  19  Am.  Ry.  Rep.  17;  Darhng  v. 
Boston  &  Albany  R.  R.  Co.,  121  Mass. 
118;  Atchison,  Topeka  &  Santa  Fe 
R.  R.  Co.  V.  Hegwir,  21  Kans.  622; 
Denver  &  Rio  Grande  R.  W.  Co.  v. 
Olsen,  4  Col.  239;  Bait.  &  Ohio  R.  R. 
Co.  V.  Mulligan,  45  Md.  486;  With- 
erell  v.  Mil.  &  St.  Paul  R.  W.  Co.,  24 
Minn.  410;  Kentucky  Cent.  R.  R.  Co. 
V.  Lebus,  14  Bush,  518;  Nashville  & 
Chattanooga  R.  R.  Co.  v.  Anthony,  1 
Lea  (Tenn.)v  516.  But  the  fact  that 
the  track  was  unfenced,  and  that  the 
train  was  running  faster  than  usual, 
and  was  not  slacked,  nor  any  alarm 
given,  will  not  be  evidence  of  a  mali- 
cious or  willful  act:  McCandless  v. 
Chicago  &  North  Western  Ry.  Co.,  45 
Wis.  865, 19  Am.  Ry.  Rep.  374. 

'  N.  T.  &  Erie  R.  R.  Co.  v.  Skinner, 
19  Penn.  St.  (7  Harris),  298;  White  ». 
Utica  &  B.  R.  R.  R.  Co.,  15  Hun,  -3.33; 
Darling  v.  B.  &  A.  R.  R.  Co.,  supra.; 
Bait.  &  0.  R.  R.  Co.  v.  Mulligan, 
supra;  Durham  v.  Wilmington  & 
Weldon  R.  R.  Co.,  82  N.  Car.  352; 
Memphis  &  Charleston  R.  R.  Co.  v. 
Lyon,  62  Ala.  71.    But  see  Pryor  v. 
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ligation,  by  reason  tliereof,  rests  upon  the  railroad  company  to 
fence  its  road  against  the  intrusion  of  such  animals.'  The  obli- 
gation to  fence  exists  only  by  statute;  so  that  where  there  is  no 
statute  requiring  fences,  or  otherwise  affecting  the  liability  of 
railroad  corporations  for  injuries  inflicted  upon  live  stock  upon 
their  roads,  their  liability  is  to  be  determined  upon  the  principles 
of  the  common  law  as  it  exists  in  those  several  states,  and  the 
company  are  only  liable  as  for  willful  wrong  or  negligence.'' 

In  Mississippi,  cattle  are  free  commoners;  the  common  law 
rule  of  fencing  them  in  the  owner's  inclosure  does  not  there  pre- 
vail, and  they  are  not  trespassers  in  going  on  uninclosed  grounds. 
The  owner  of  such  premises  is  not  prevented  thereby  from  pur- 
suing his  lawful  business  thereon,  but  must  at  the  same  time 
observe  ordinary  care  to  avoid  injury  to  the  live  stock  of  others 
straying  upon  such  grounds.  Therefore,  if  railroads  be  unin- 
closed, then  the  owners,  thereof,  although  not  in  law  bound  to 
fence  the  same,  must,  in  running  their  trains,  use  due  and  ordi- 
nary care  to  avoid  injury  to  live  stock  found  upon  the  track;" 
and  if  live  stock  be  injured  thereon,  the  only  defense  is  that  it  was 
unavoidable  by  the  use  of  such  skill  and  care  as  a  prudent  person 
usually  would  use  in  like  cases.'  And  if  in  Mississippi  there  be 
mutual  fault,  yet  if  that  of  plaintiff's  is  remote,  and  defendant's 
is  proximate,  the  plaintiff  may  recover;  and  if  the  injury  be 

•  Eerwhaoker  v.  The  Cleveland,  Co-  Patton,  31  Miss.  156;  New  Orleans, 

lumbus    &   Cin.   R.   R.  Co.,    supra;  Jackson  &  Great  Northern  R.  R.  Co. 

Locke  V.  1st  Div.  St.  Paul  &  Pacif.  R.  ».  Field,  46  Miss.  573.    And  see  Chi. 

R.  Co.,  15  Minn.   350;  Indianafiolis,  &  Alton  R.  R.  Co.  v.  Engle,  84  111. 

Cincinnati  &  Lafayette  R. ' R.  Co.  v.'  397;  Kuhn  v.  Chi.,  R.  I.  &  P.  R.  R.  Co., 

Barter,  38  Ind.  557,  10  Am.  Ry.  Rep.  42  la.  420;  Mobile  &  Ohio  R.  R.  Co. 

247.  e. Williams,  53  Ala.  595;  Coyle  v.  Bait. 

^Kerwhackere.  The  Cleveland,  Co-  &  Ohio  R.  R.  Co.,  11   W.  Va.  94; 

lumbus   &   Cin.   E.  R.  Co.;  supra;  Kaes  v.  Mo.  Pac.  Ry.  Co.,  6  Mo.  App. 

Vicksbur^  &    Jackson  R.  R.  Co.  «.  397;  Ga.  R.  R.  &  B.  Co.  v.  Neely,  56 

Patton,    31    Miss.    156;     Murray    v.  Ga.  54a 

S.  Carolina  R.  R.  Co.,  10  Rich.  Law,  *New    Orleans,    Jackson    &  Great 

227;  Mobile  &  Ohio  R.  R.  Co.  v.  Wil-  Northern  R.  R.  Co.  v.  Field,  46  Miss, 

liams,  53  Ala.  595,  13  Am.  Ry.  E.ep.  573.     But,  in  said  state,  the  ovraer  of 

153;  Kuhn  v.  C,  R.  I.  &  P.  Ry.  Co.,  stock  thus  allowed  to  nm  at  large  in 

42  la.  420;    Kaes   v.  Mo.   Pac.  Ry.  the  vicinity  of  a  railroad,  takes  the 

Co.,  6  Mo.  App.  397;  Ga.  R.  R.  &  B.  risk  of  their  injury  by  unavoidnMe  ac- 

Co.  V.  Nee'y,  56  Ga.  540.  cidents:  Raiford  j).  Miss.  Cent.  R.  R. 

'*  7icksburg  &  Jackson  R.  R.  Co.  v.  Co.,  43  Miss.  233. 
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willful  or  negligence  great,  exemplary  damages  may  be  given. 
So,  when  tlie  latter  point  is  involved,  the  reckle^ss  character  of 
the  emploj'e  or  servant  may  be  proven.' 

And  so  cattle  are  free  commoners  in  Georgia,  and  therefore 
turning  them  out,  though  near  to  a  railroad  and  near  to  car  time, 
is  not  necessarily  an  act  of  negligence  on  the  part  of  the  owner;'' 
nor  are  they  there  trespassers  by  going  onto  the  track  of  a  rail- 
road.' 

But  as  to  liability  for  their  injury,  the  ruling  in  Georgia  is, 
that  to  render  the  company  liable  for  live  stock  injured  upon  the 
track,  it  must  be  shown  to  be  the  -result  of  gross  negligence  on 
the  part  of  the  company.*  And  if  the  animals  belong  to  the 
land  holder  adjoining  to  where  they  got  onto  the  road,  and  he 
was  allowed  and  paid  an  additional  compensation  for  fencing  in 
assessing  for  the  right  of  way,  and  has  omitted  to  fence,  by  rea- 
son of  which  omission,  or  want  of  a  fence,  the  animals  more 
easily  got  upon  the  track  of  the  railroad,  then  these  facts  may 
be  shown  in  evidence  on  the  part  of  the  defense.^ 

The  offer  of  an  agent  of  the  company  to  pay  a  certain  sum  for 
an  injury,  made  without  denying  liability,  and  refused  by  the 
injured  party  merely  on  the  ground  of  being  too  little  compen- 
sation, so  that  the  amount  of  compensation  alone  remains  the 
subject  of  contention,  may  be  sufficient,  in  an  action  for  the  in- 
jury, when  proven,  to  place  the  burden  of  proof  on  the  de- 

'  Vicksburg  <fe  Jackson  R.  R.  Co.  v.  R.  R.  Co.  v.  Baber,  42  Geo.  300.  And 

Patton,  31  Miss.  156;  Hearne  v.  South-  see  Memphis  &  Charleston  R.  R.  Co. 

em  Pac.  R.  R.  Co.,  50  Cal.  482;  State  v.  Smith,  9  Heisk.  860,  20  Am.  Ry. 

V.  Manchester  &  L.  R.  R.  Co.,  52  N.  Rep.  60. 

H.  528;  Richmond  &  Danville  R.  R.  » Macon  &  W.   R.  R.  Co.  v.  Baber, 

Co.  V.  Anderson,  31  Gratt.  812;  Chi.  supra. 

&  Alton  R.  R.  Co.  V.  Becker,  76  111.  *  Georgia  R.  R.  &  Banking  Co.   v. 

25;   Manly  ».  Wilmington  &  Weldon  Anderson,  33  Geo.  110;  Macon  &  Au- 

R.  R.  Co.,  74  N.  Car.  655;   Karle  v.  gusta  R.   R.  Co.  v.  "Vaughn,  48  Ga. 

Kansas  City,  St.  Jos.  &  C.  B.  R.  R.  464,  11  Am.  Ry.  Rep.  387.     But  see 

Co.,  55  Mo.  476;  Frick  v.  St.  Louis,  Central  Branch  R.  R.  Go.  v.  Phillipi, 

Kansas  City  &  Northern  Ry.  Co.,  5  20  Kans.  9,  19  Am.  Ry.  Rep.  99,  that 

Mo.  App.  435;  Meyer  v.  Lindell  Ry.  no  allegation  of  gross  negligence  is 

Co. ,  6  Id.  27;  Thirteenth  &  F.  Sts.  necessary  in  the  bill  of  particulars. 

Pass.  Ry.  Co.  v.  Boudrou,  92  Penn.  where  it  discloses  no  negligence  on  the 

St.  475;  S.  C.  10  Repr.  156.  part  of  the  plaintiff. 

"Macon  &  "Western  R.  R.  Co.  v.  ^ Georgia  R.  R.  &  Banking  Co.  v. 

Lester,  30  Ga.  911;  Macon  &  Western  Anderson,  83  Geo.  110. 
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feTidant  to  show  tlie  case  to  liave  been  such  as  creates  no  liabil- 
ity on  the  company.' 

If,  in  Virginia,  live  stock  is  on  the  road  without  fault  of  the 
owner,  the  company  are  bound  to  use  reasonable  care  to  avoid 
their  injury.^  In  the  case  last  cited  the  court  forbear  to  decide, 
as  it  did  not  become  necessary,  as  to  the  duty  of  the  company 
if  the  owner  be  in  fault. 

And  in  Ohio,  where  formerly  live  stock  were  free  commoners, 
in  a  case  early  in  the  history  of  railroads  in  that  state,  the  rela- 
tive rights  and  duties  of  railroad  corporations  and  the  owners  of 
live  stock  are  extensively  discussed,  and  it  was  settled  as  law  in 
that  state,  that  live  animals  being  free  commoners,  and  allowed 
by  law  to  go  at  large,  are  not  trespassers  in  going  upon  unin- 
closed  grounds,  including  railroads,  and  neither  are  their  ©wners 
in  allowing  them  so  to  do ;"  that  though  they  have  a  right  to  go 
at  large,  and  on  to  uninclosed  grounds  as  aforesaid,  yet  it  is  at 
the  owner's  own  risk,  as  to  mere  accidents  that  may  befall  them 
to  their  injury;*  that  though  such  animals  on  the  premises  of  a 
railroad  corporation  are  there  at  their  own  risk,  as  to  mere  acci- 
dents, yet  they  may  not  be  there  wantonly  or  negligently  injured 
by  tlie  company,  but  that  the  latter  are  bound  to  use  ordinary 
care  to  avoid  their  injury,  so  far  as  may  be  consistent  under 
the  circumstances  of  the  paramount  obligation  of  the  company 
to  care  first  for  the  safety  of  trains  and  passengers;*  that  there  is 
in  said  state  no  greater  obligation  on  railroad  corporations  to 

'  Georgia  Railroad  &  Banking  Co.  Lawrence,  13  Ohio  St.  66. 
V.  Willis,  28  Geo.  317.  =Kerwliacker  ».  The  Clevfelancl,  Co- 

2  Trout  V.  The  Virginia  &  Tenn.  R.  lumbus  &  Cincinnati  R.  R.  Co.,  3  Ohio 

R.  Co.,  23  Gratt.  619.  St.  172;  Cincinnati,  Hamilton  &  Day- 

^Kerwhacker».  The  Cleveland,  Co-  ton  R.  R.  Co.  v.  Waterson,  4  'Ohio 

lumbag  and  Cincinnati  R,  R.  Co.,  3  St.  424;  Cleveland,  Columbus  &  Cin. 

Ohio  St.  172;  Cleveland,  Columbus  &  R.  R.  Co.  v.  Elliott,  4  Ohio  St.  474, 

Cin.  R.  R.  Co.  v.  Elliott,  4  Ohio  St.  475;  Central  Ohio  R.  R.  Co.  v.  Law- 

474,  475;   Central  Ohio  R.  R.  Co.  v.  renoe,  13  Ohio  St.  66;   Cincinnati  & 

Lawrence,  13  Ohio  St.  66;  Cranston  Zanesville  R.  R.  Co.  «.  Smith,  22  Ohio 

V.  Cincinnati,  Hamilton  &  Dayton  R.  St.  227.    And  see  Bait.  &  Ohio  R.  R. 

R.  Co.,  1  Handy  (Ohio),  193.  Co.  v.  Mulligan,  45  Md.  486;  Witherell 

*Kerwhaoker  v.  The  Cleveland,  Co-  v.  Milw.  &  St.  Paul  Ry.  Co.,  24  Minn, 

lumbag  and  Cincinnati  R.  R.  Co.,  3  410;  Ky.  Cent.  R.  R.  Co.  v.  Lebus,  14 

Ohio  Sjt.- 172;  Cleveland,  Columbus  &  Bush,  518;  Nashville  &  Chattanooga 

Cin.  R.  R  Co.  v.  Elliott,  4  Ohio  St.  R.  R.  Co.  v.  Anthony,  1  Lea  (Tenn.), 

474,  475;  Central  Ohio  R.  R.  Co.  v.  516. 
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fence  their  roads  than  on  private  individuals  to  inclose  their 
grounds,  but  that  if  left  uniuclosed,  it  is  at  the  risk  of  intrusion 
from  aninaals  going  at  large;  and  tiiongh,^hen  found  to  be  thus 
intruding,  they  may  be  driven  off  or  removed,  yet  it  is  to  be 
done  with  no  force  or  injury,  and  to  avoid  their  injury,  ordi- 
nary care  must  be  observed;  and  that  for  injury  done  by  such 
animals  on  the  road  the  company  has  no  remedy;'  that  if 
live  stock  be  injured  on  a  railroad  by  the  negligence  of  the 
company,  the  company  is  liable  therefor,  unless  the  owner  of 
the  stock  is  guilty  of  contributory  negligence  in  reference  to 
the  cause  of  the  injury;^  that  such  negligence  of  the  owner 
of  the  animals  must  be  immediate  and  proximate,  to  prevent  a 
recovery;'  and  that  allowing  such  animals  to  go  at  large  in  the 
vicinity  of  an  uninclosed  railroad,  if  negligence,  is  remote  neg- 
ligence, and  does  not  prevent  a  recovery;  and  so,  likewise,  the 
omission  to  inclose  the  railroad,  when  not  required  by  law  to 
inclose  it,  is,  if  negligence,  yet  remotely  so,  in  reference  to  such 
injuries  of  live  stock;  and  negligence  of  the  company,  to  create 
liability,  must  be  negligence  at  the  time  of  the  occurrence.*  But 
by  an  act  of  the  legislature  subsequently  paiesed,  March  25, 1859 
railroad  companies  in  that  state  are  required  to  fence  and  make 
crossings  and  cattle  guards  within  two  years  after  their  roads 
are  in  running  order,  and  on  failure  so  to  do,  are  rendered  liable 
for  all  damages  which  may  result  to  passengers  or  live  stock  by 
reason  of  such  fences,  crossings  and  cattle  guards  not  being  con- 
structed.' And  so  by  the  act  of  April  13,  1866,  the  running  at 
large  of  live  stock  is  prohibited,  and  the  owners  rendered  liable 

'  Kerwhacker  v.  The  Cleveland,  Co-  R.  Co.  v.  Elliott,  4  Ohio  St.  474,  475. 

lumbua  &  Cincinnati  K.  R.  Co.,  3  Ohio  'Kerwhacker  ».  C,  C.  &  C.  R.  R. 

St.  172.  Co.,  C,  H.  &  D.  R.  R.  Co.  v.  Water- 

2  Kerwhacker  c.  The  Cleveland,  Co-  son,  C,  C.  &  C.  R.  R.  Co.  ».  Elliott, 

lumbus  &  Cincinnati  R.  R.  Co.,  3  Ohio  supra;  Cent.  Ohio  R.  R.  Co.  v.  Law- 

St.  172;  Cleveland,  Columbus  &  Cin.  rence,   18  Ohio   St.  66;  Cincinnati  & 

R.  R.  Co.  V.  EOiott,  4  Ohio  St.  474.  Zanesville  R.  R.  Co.  «.  Smith,  22  Id. 

475.    And  see  Jefferaonville,  Madison  227;  Marietta  &  Citt.  R.  R.  Co.  v.  Ste- 

&  Ind.  R.  R.  Co.  V.  Foster,  63  Ind.  pheoson,  24  Id.  48;  Cranston  v.  Cin., 

342;  ante,  p.  1381.  H.  &  D.  R.  R.  Co.,  1  Handy  (Gin.), 

^  Kerwhacker  v.  The  Cleveland,  Co-  193. 

lumbus  &  Cincinnati  R.  R.  Co.,  3  Ohio  ^  Pittsburgh,  Fort  "Wayne  &  Chicago 

St.  172;  Cleveland,  Columbus  &  Cia.  R.  Ry.  Co.  v.  Methven,  21  Ohio  St.  5S6. 
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jfor  all  damages  committed  by  such  stock,  except  for  injuries  or 
damage  to  any  railroad." 

In  actions  for  injuries  to  live  stock  .resulting  from  the  failure 
of  railroad  companies  to  so  fence  their  roads,  it  is  a  good  defense 
that  the  plaintiff  contributed  to  bring  about  the  injury,  either  by 
a  violation  of  the  statute  on  his  part,  or  by  some  act  of  common 
law  negligence.  The  parties  being  in  pari  delietu,  there  can  be 
no  recovery.  It  matters  not  that  plaintiff's  negligence  is  re- 
mote, in  allowing  his  cattle  to  run  at  large,  if  the  only  negli- 
gence alleged  against  defendant  is  a  failure  to  fence  the  road;  for 
that  also  is  remote.^ 

But  although  railroad  companies  are  under  no  obligation  to 
fence  their  roads  at  certain  places,  as,  for  instance,  the  crossiljigs 
of  highways,  at  depots,  and  in  corporate  towns  and  cities,  yet  it 
is  nevertheless  their  duty,  if  live  stock  come  onto  their  roads  at 
such  places,  to  avoid  injuring  the  same,  if  practicable,  and  if  it 
can  be  done  without  endangering  their  trains,  or  the  lives  of 
those  thereon,  or  property  with  which  the  trains  are  freighted.'' 
In  default  of  duty  in  this  respect,  railroad  companies  render 
themselves  liable  for  injuries  caused  by  such  default,*  provided 
the  injured  party,  by  bis  own  conduct,  be  in  condition  to  recover 
for  loss  of  his  property. 

It  is  culpable  negligence  to  run  down  and  injure  domestic  an- 
imals found  upon  a  railroad,  without  an  effort  to  slacken  speed 
and  save  them,  if  practicable,  without  endangering  the  train,  al- 
though such  animals  be  trespassing  on  the  rights,  of  the  compa- 
ny.*   In  all  the  relations  of  life,  our  rights  are  to  be  exercised, 

'  Pittsburgh,   Fort  Wayne  &  Chica-  10  Am.  Ry.  Rep.  441;  Rockford,  Rock 

.goRy.  Co.   V.  Methven,  21  Oliio.  St.  Isl'd  &  St.  Louis  R.  R.  Co.  v.  Lewis, 

'  586.  58  III.  49;  Toledo,  Peoria  &  Warsaw 

2  Pittsburgh.  Fort  Wayne*  Chicago  Ry.  Co.  ».  Ingraham,  68  111.  12Q;  Chi. 

Ry.  Co.  V.  Methven,  21  Ohio  St.  586,  &  Alton  R.  R.  Co.  ».  Kellam,  92  111. 

'Ml,  592.    See  Pitzneri)..Shinniek,  39  245.     And  see  Pryor  v.   St.    Louis, 

Wis.  129;  Atchison,  Topeka  &  Santa  Kansas  City  &  Northern  Ry.  Co.,  69 

Fe  R.  R.  Co.  V.  Hegwir,  21  Kans.  622;  Mo.  215. 

Denver  &  Rio  Grande  R.  R.  Co.  v.  01-  *  111.  Cent.  R.  R.  Co.  v.  Wren,  43 
sen,  4  Col.  289.  111.  77;  T.,  P.  &  W.  Ry.  Co.  v.  Bray, 
'  111.  Cent.  R.  R.  Co.  ».  Wren,  43  swpra;  Toledo,  Peoria  &  Warsaw  Ry. 
III.  77;  Chi.  &  N.  W.  Ry.  Co.  ■».  Bar-  Co.  v.  Ingraham,  58  111.  120. 
rie,  55  111.  226;  Toledo,  Peoria  &  *I11.  Cent.  R.  R.  Co.  v.  Middles- 
Warsaw  Ry.  Co.  V.  Bray,  57  111.  514,  worth,  46  III.  494.  ^ 
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when  practicable  so  to  do,  with  as  little  injury  as  may  be  to 
others.'  In  the  case  here  cited  from  46  111.  494,  the  supreme 
court  of  that  state  overrule  the  doctrine  announced  in  the  cases 
of  Cent.  Military  Tract  E.  E.  Co.  v.  Eockafellow,  17  III.  641, 
Great  "Western  E.  E.  Co.  v.  Thompson,  17  111.  131,  111.  Cent.  E. 
E.  Co.  V.  Eeedy,  17  111.  580,  and  Chi.  &  Misa.  E.  E.  Co.  v. 
Patchin,  16  111.  198,  to  the  effect  that  a  railroad  company  is  not 
liable  for  want  of  care  in  running  its  trains,  to  the  injury  of  live 
stock  found  running  at  large  upon  the  track  of  its  road;  and 
the  great  principle  is  asserted  that  we  are  to  so  use  our  own 
property,  if  practicable,  as  not  unnecessarily  to  injure  that  of 
others.  Hence  it  is  no  longer  the  law  in  Illinois,  as  asserted  in 
these  prior  decisions,  that  railroad  companies  owe  no  diligence 
or  care  to  owners  of  live  stock  found  intruding  on  their  roads, 
to  avoid  injury,  if  practicable.  They  are  bound,  in  siich  cases, 
to  a  reasonable  and  ordinary  care  to  avoid  injury  to  the  animals, 
both  in  consideration  of  what  is  due  as  a  relative  duty  to  the 
owners  of  the  animals,  as  also  in  reference  to  the  safety  of  pas- 
sengers upon  the  trains,  whose  lives  may  be  endangered  by  Tun- 
ing over  them. 

It  is  not  negligence  to  omit  to  sound  the  whistle  when  cattle 
are  seen  feeding  near  or  lying  down  near  the  track,  and  ahead 
of  the  train;  neither  is  it  negligence  to  omit  to  go  slow,  or  not 
stop  the  train,  under  such  circumstances;  and  if  an  animal,  un- 
der this  state  of  things,  suddenly  springs  upon  the  track,  so 
near  to,  and  ahead  of,  the  engine  that  it  would  be  fruitless  to  at- 
tempt to  save  it  by  stopping,  and  the  animal  is  killed,  the  com- 
pany is  not  liable  to  a  recovery  therefor." 

And  though  Iti  some  counties  of  the  state  cattle  be  prohibited 
from  going  at  large,  this  does  not  in  such  county  discharge  tlie 
obligation  of  railroad  companies  to  fence  their  roads;  hence 
they  are  liable  if  eattle  escape  their  in  closure,  go  upon  a  rail- 
road where  not  fenced,  and  are  there  killed." 

And  so  in  South  Carolina,  cattle  are  free  commoners;  they 

'  Great  Western  R.  R.  Co.   v.   Ha-  Nashville  R.  R.  Co.  v.  Wainscott,  3 

worth,  89  lU.  346;  111.  Cent.  R.  R.  Co.  Bush,  149.    But  see  South  &  N.  Ala. 

V.  Middlesworth,  46  111.  499.  R.  R.  Co.  v.  Jones,  56  Ala.  509. 

2  111.  Cent.  R.  R.  Co.  v.  Wren,  43  'Ohio  &  Miss.  Ry.  Co.  v.  Jones,  63 

m.  77;  Chi.,  Bur.  &  Quincy  R.  R.  Co.  111.  472. 
V.  Bradfleld,  63  111.  220;    Louisville  & 
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are  fenced  out,  and  not  in.  It  is  therefore  no  trespass  for  them, 
or  other  live  animals,  to  enter  upon  unfenced  railroad  tracks,  or 
oAer  uninclosed  grounds.'  If  live  animals  be  killed  or  injured 
in  said  state  upon  a  railroad,  through  negligence  or  want  of 
ordinary  care,  the  company  is  liable  in  damages  therefor,''  unless 
there  be  contributory  negligence,  proximate  to  the  cause  of  the 
injury,  on  the  part  of  the  owner;  and  suffering  the  animals  to 
go  at  large  in  the  vicinity  of  the  unfenced  road  does  not  amount 
to  such."  Proof  of  killing  raises  the  presumption  of  negligence 
on  the  part  of  the  company.*  The  owner  of  live  stock  in  said 
state  who  suffers  the  same  to  run  out  in  the  neighborhood  of  an 
unfenced  railroad,  takes  his  chances  of  injuries  arising  from 
mere  accident;  but  not  so  as  to  those  occurring  from  negligence.* 

In  North  Carolina  it  is  said  tliat  although  the  railroad  com- 
pany is  bound  to  provide  sufficient  brakes  upon  a  train  to  stop 
it  within  a  reasonable  time  and  distance,  and  a  failure  to  do  so 
is  negligence,*  yet  if  one  wantonly  or  carelessly  drives  stock 
upon  the  track  of  a  railroad,  he  is  guilty  of  contributory  negli- 
gence, and  can  not  recover  for  their  injury.' 

The  common  law  rule  prevails  in  Minnesota  in  relation  to 
live  stock,  by  which  every  person  is  bound  to  keep  his  animals 
upon  his  own  land,  except  at  such  portions  of  the  year,  and  at 

'  Murray  v.  The-  South  Car.  R.  R.  Pekin  &  Jacksonville  R.  R.  Co.  v.  Bar- 
Co.,  10  Rich.  Law  R.  227;  Danner  v.  ton,  80  111.  72;  Chi.,  Burlington  & 
South  Car.  R.  R.  Co.,  4  Rich.  329.  Quincy  R.  R.  Co.  v.  Farrelly,  3  Bradw. 

=  North  Eastern  R.  R.  Co.  v.  Sineath,  (111 ),  60;  Cin.,  Hamilton  &  Ind.  R. 

8  Rich.  185;  Murray  i-.  The  South  Car.  R.  Co/r.  Bartlett,  58  Ind.  572;    Indi- 

R.  R.  Co.,  10  Rich.  Law,  227;  Broth-  anapolis,  P.  &  C.  Ry.  Co.  ».  Cajidle, 

ers  V.  So.  Car.  R.  R.  Co.,  5  S.  Car.  60  Ind.  112;  Schneir  v.  Chi.,  R.  I.  & 

(N.  S.),  55;    Rowe  v.  Greenville  &  P.  R.  R.  Co.,  40  la.  337;  Grand  Rap- 

Columhia  R.  R.  Co.,  7  Id.  167.  ids  &  Ind.   R.  R.  Co.  v.  Judson,  34 

'  Murray  ».  The  South  Car.  R.  R.  Mich.   506.    But  this  rule  does  not 

Co.,  10  Rich.  Law,  227.  apply  to  the  killing  of  a  dog:  Wilson 

*  Danner  v.  The  South  Car.  R.  R.  v.  The  Wilmington  &  Manchester  R. 

Co.,  4  Rich.  L.  329;  Wilson  v.  Wil-  R.Co.,  10  Rich.  Law,  52. 

mington  &  Manchester  R.  R.  Co.,  10  '^  Murray  v.  The  South  Car.  R.  R. 

Id.  52;  Murray  v.  S.  Car.  R.  R.  Co.,  Co.,  10  Rich.  Law,  227;    Danner  v. 

supra;  Roof  v.  Charlotte,  C.  &  A.  R.  The  South  Car.  R.  R.  Co.,  4  Rich. 

R.  Co.,  4  So.  C9,r.  (N.  S.),  61;  Wool-  Law.  329. 

folk  V.  Macon  &  Aug.  R.  R.  Co.,  56  *  Forbes  v.  Atlantic  &  N.  Car.  R.  R. 

Ga.  457;  White  v.  Concord  R.  R.  Co.,  Co.,  76  N.  Car.  454,  14  Am.  Ry.  Rep. 

30  N.  H.  188;  Smith  v.  Eastern  R.  R.  313. 

Co.,  35  N.  H.  356.    Contra:   Peoria,  Ubid. 
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such  places,  as  is  otherwise  provided  by  statute,  or  by  the  action 
of  towns  under  the  statute;'  therefore,  live  -stock  found  at  large 
and  on  a  railroad  at  a  season  of  the  year,  or  in  a  town,  when  or 
where  the  going  thus  at  large  is  not  allowable,  are  trespassers, 
and  if  injured  on  the  road,  unless  the  injury  be  from  careless- 
ness of  the  company,  it  is  the  owner's  fault,  and  he  can  not  re- 
cover therefor." 

The  earliest  principles  laid  down  in  the  courts  of  Kentucky  in 
reference  to  fencing  railroad  ground  and  adjoining  grounds, 
and  to  the  killing  and  injuring  of  live  stock  upon  railroads,  is  that 
by  the  conveyance  of  the  right  of  way  to  a  railroad  company,  the 
land  holder  neither  binds  himself  to  fence  in  his  adjacent  grounds, 
nor  to  cease  the  use  thereof  as  pastures  for  his  animdls;  but  that 
in  the  using  the  same  for  pasturage,  thus  unfenced  as  against  the 
railroad,  he  does  so  at  his  own  risk  of  injury  to  them,  so  far  as 
injury  may  occur  without  being  the  result  of  negligence  on  the 
part  of  the  company.'  And  so,  in  the  same  case,  it  is  held  thqt 
while  no  obligation  rested  on  the  railroad  company  to  fence  its 
road,*  yet  it  was  under  obligation  to  avoid  injury  to  animals 
found  thereon,  as  far  as  practicable,  having  due  regard  to  the 
safety  of  trains  and  passengers;  and  that  for  accidental  killing 
of  or  injury  to  live  stock  in  running  the  trains,  there  was  no  lia- 
bility.* 

At  common  law,  a  railroad  company  is  not"  liable  for  live 
animals  killed  or  injured  on  its  road,  unless  the  same  be  from  its 

*  Locke  «.  Ist  Div.  of  St.  Paul  &  Pa-  and  ringing  the  bell:   Fritz  v.  First 

cific  E.  R.  Co.,  15  Minn.  350.  Div.  St.  Paul  &  Pacific  E.  R.  Co.,  22 

2  Locke  V.  lat  Division  St.  Paul  &  Minn.  404,  19  Am.  Ey.  Eep.  404. 

Pacific  R.  R.  Co.,  15 Minn.  350;  With-  =  Louisville  &  Frankfort  E.  R.  Co. 

ereil  v.  Mil.  &  St.  Paul  Ey.  Co.,  24  v.  Milton,  14  B.  Mon.  61. 

Minn.  410.     And  see  Fitch  v.  Buffalo,  *  Nor  to  make  walls  in  the  sides  of 

N.  T.  &  P.  K.  R.  Co.,  13  Hun,  668;  deep  cuts  along  its  right  of  way,  to 

Darling  v.  Boston  &  Albany  E.  R.  prevent  the  falling  in  of  the  a'joining 

Co.,  121  Mass.  118.    When  allowed  land  holder's  ground:    Hortsman  v. 

by  law  to  be  at  large  at  certain  times,  The  Covington  &  Lexinglon  R.  E.  Co., 

they  may  run  in  the  streets  unattend-  18  B.  Mon.  218.     And  pee  Boothby  v. 

ed,  and  the  owner  is  not  guilty  of  neg-  Androscoggin  &  Kennebec  E.  E.  Co., 

ligence  in  allowing  it.    In  such  case,  51  Mei  318. 

the  raib-oad  company  must  use  reason-  ^  Louisville  &  Frankfort  K.  R.  Co. 

able  diligence  to  avoid  injuring  such  v.  Milton,  14  B.  Mon.  61. 
stock,  as  by  running  at  a  lawful  speed 
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negligence.*  Actions  for  such  injuries  are  limited,  in  Kentucky, 
by  statute,  to  six  months." 

In  Louisiana,  there  being  no  law  requiring  the  fendng  of  rail- 
roads, the  company  is  not  bound  to  fence.'  A.nd  so,  there  being 
no  law  requiring  owners  of  live  stock  to  keep  them  up,  such 
stock  have  a  right  to  go  at  large.*  If,  being  so  at  large,  they  go 
upon  a  railroad,  and  get -accidentally  maimed  or  killed,  the  com- 
pany are  not  liable  therefor.''  And  if,  by  so  going  upon  an  un- 
fenced  railroad,  the  stock  cause  damage  thereto,  or  by  reason 
thereof,  they  having  strayed  thereon,  and  not  having  been  placed 
there  by  the  owner,  no  action  lies  against  the  owner  for  such 
injury.' 

If  the  claim  is  predicated  upon  the  alleged  negligence  of  the 
company,  iti  an  action  for  injury  to  live  stock,  then  the  plaintiff 
is  as  much  bound  to  prove  the  negligence  as  the  injury;  it  is 
not  sufficient  to  prove  the  injury  alone.'  But  if,  when  the  ani- 
mals are  found  ahead  of  the  train,  upon  the  railroad  track,  the 
usual  method  of  frightening  them  off,  by  blowing  the  whistle, 
be  not  resorted  to,  and  the  speed  of  the  train  be  not  diminished, 
but  increased,  this  will  amount  to  such  evidence  of  negligence 
on  the  part  of  the  company  as  will  put  the  burden  of  proof  on 
it  to  show  the  contrary  thereof.' 

And  so  as  fo  owners  thereof  generally,  no  liability  for  injury 

'Louisville  &  Frankfort  R.  R.  Co.  pra. 

V.  Ballard,  2  Met.  (Ky.),  183.  » Jenkins  v.  The  N.  Orleans,  Ope- 

^O'Bannon  B.  Louisville,  Cincinnati  lousas  &  Great  Western  E.  R.  Co., 

&  Lexington  R.  R.  Co.,  8  Bush  (Ky.),  supra;   Knight  v.  N.  Orleans,  Ope- 

348,  lousas  &  Great  Western  R.  R.  Co.,  15 

'  Jenkins  v.  The  N.  Orleans,  Ope-  La.  An.  105. 

lousas  &  Great  Western  R.  R.  Co.,  15  '  Knight  v.  The  New  Orleans,  Ope- 

La.  An.  118;    Knight  ®.  N.  Orleans,  lousas  &  Great  Western  R.  R.  Co.,  15 

Opelousas  &  Great  Western  R.  R.  Co.,  La.  An.  105. 

15La.  An.  105.  ^Lapine  v.  The  N.  Orleans,  Ope- 

*  Jenkins  c.  The  N.  Orleans,  Ope-  .lousas  &  Great  Western  R.  R.  Co.,  20 

lousas  &  Great  Western  R.  R.  Co.,  15  La.  An.  158;   East  Tenn.,  Va.  &  Ga. 

La.  An.  118;   Knight  v.  The  N.  Or-  R.  R.  Co.  v.  Scales,  2  Lea  (Tenn.),  688 

leans,  Opelousas  &  Great  Western  R.  But  if  the  failure  to  blow  the  whistle 

vR.  Co.,  15  La.  Aa.  105.  did  not  contribute  to  the  injury,  it  is 

^Jenkins  v.  The  N.  Orleans,  Ope-  not  material:    Holman  ».  C,  R.  I.  & 

lousas  &  Great  Western  R.  R.  Co.,  su-  P.  R.  R.  Co.,  62  Mo.  562;  Hawker  v. 

pra;  Knight  v.  N.  Orleans,  Opelou-  Bait.  &  Ohio  R.  R.  Co.,  15  W.  Va. 

sas  &  Great  Westers  R.  R.  Co.,  su-  628. 
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to  live  stock  by  a  railroad  company,  whea  such  stock  has  strayed 
upon  the  track,  exists  in  2fevada,  except  as  at  common  law. 
There  must  be  negligence,  -willfnlness,  or  the  omission  of  some 
known  duty;  and  the  business  being  lawful,  the  mere  fact  of  in- 
jury is  not  presumption  of  either  as  against  the  company,  when 
the  injury  occurs  upon  the  track  or  premises  of  the  company.' 
The  071US prohcmdi,  as  to  such  acts  or  state  of  facts'  as  cause  lia- 
bility, is  on  the  plaintiff  in  such  cases." 

But  under  the  statute  of  that  state,  if  the  injured  stock  be  the 
property  of  the  adjoining  land  owner,  and  have  come  onto  tlie 
railroad  at  a  place  from  such  owner's  premises  where  the  com- 
pany is  bound  by  law  to  fence,  and  has  omitted  to  do  so,  then 
the  company  is  liable,  without  proof  of  negligence  or  other  der- 
eliction of  duty  on  its  part  than  omitting  to  fence.'  Contributory 
negligence,  in  that  state,  must,  to  relieve  from  liability,  proxi- 
mately contribute  to  the  cause  of  the  injury.* 

In  New  Jersey  the  ruling  is  pui'ely  as  at  common  law,  that 
stock  are  not  free  commoners,  and  every  one  must  keep  his  live 
stock  off  the  grounds  of  others;  that  escaping  from  their  owner, 
and  straying  onto  a  railroad,  they  are  there  trespassers,  and, 
therefore,  if  injured  or  killed  by  the  mere  negligence  of  the  com- 
pany's servants,  no  recovery  can  be  had,  as  the  owner  is  himself 
chargeable  with  negligence  in  respect  to  their  being  at  large  and 
on  the  road;  that  there  is  in  such  case  mutual  negligence,  and 
that  therefore  there  can  be  no  recovery.^ 

And  so  the  ruling  in  Pennsylvania  is,  that  though  cattle  in  that 
state  are  so  far  free  commoners,  when  going  at  large  on  uninclosed 
and  unoccupied  lands,  that  thereby  they  are  not  trespassers,  yet 
it  is  so  only  by  reason  of  the  unappreciable  injury  they  commit 
under  such  "fiircumstances;"  and  therefore  where  such  intrusion 

'  Walsh  V.  Virginia  &  Truckee  R.  Co.,  40  la.  337;  Grand  Rapids  &  Ind. 

R.  Co.,  8  Nev.  110.  R.  R.  Co.  v.  Judson,  84  Mich.  506. 

"  Walsh  ».  Virginia  &  Truckee  R.  «  Walsh  ».  Virginia  &  Truckee  B.  R. 

R.  Co.,  8  -Nev.  110;   Peoria,  Pekin  &  Co.,  8  Nev.  110. 

Jacksonville  R.  R.  Co.  v.  Barton,  80  *  Longabaugh  v.  Virginia   City  & 

lU.  72;  Chi.,  Burlington  &  Quincy  R.  Truckee  R.  R.  Co.,  9  Nev.  271. 

R.  Co.  p.  Farrelly,  3  Bradw.  (111.),  60;  'Price  v.  The  New  Jersey  R.  R.  & 

Cincmnati,  Ham.  &  Ind.  R.  R.  Co.  ».  Trans.  Co.,  2  Vroom  (N.  J.),  229; 

Bartlett,  58  Ind.  572;  Indianapolis,  Same  v.  Same,  3  Vroom  (N.  J.),  19; 

P.  &  C.  Ry.  Co.  v.  Candle,  60  Ind.  Vandegiift  t>.  Redikfir,  2  Zab.  185. 

112;  Schneir  «.  Chi.,  R.  I.  &  P.  Ry.  "N.  Y.&  Erie  R.  R.  Co.  v.  Skinner, 
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will  occasion  substantial  damage,  the  English  or  common  law 
rule  applies,  and  they  are  trespassers.'  Hence  it  is  held  in  that 
state  that  cattle  upon  a  railroad  are  trespassers,  and  that  for  any 
substantial  injury  done  or  caused  by  them  while  there,  the 
owner  is  liable  to  the  railroad  company,  although  the  road  be 
not  fenced  as  required  by  the  statute;  and  that  therefore,  if  they 
be  injured  by  the  company  or  its  servants,  by  accident,  or  with- 
out wantonness  or  gross  negligence,  while  thus  being  where 
they  ought  not  to  be,  the  owner  can  not  recover  for  the  injury;^ 
and  that  the  neglect  to  fence,  as  required  by  statute,  is  in  such 
cases  but  the  remote  cause  of  the  injury,  and  will  not  in  itself 
render  the  company  liable." 

The  rule  is  the  same,  in  an  action  in  tort,  if  the  company,  in 
addition  to  the  statutory  liability  to  fence,  place  itself  under  a 
contract  obligation  to  do  so;  as  where  the  company  purchase 
the  right  of  way  for  a  sum  in  money,  and  for  an  undertaking  on 
its  part  to  fence  the  road  where  it  passes  through  th*  lands  of  the 
grantor.  Such  purchase  entitles  the  company  to  a  clear  track, 
and  it  is  the  duty  of  the  land  holder  to  keep  his  cattle  off  the 
same;  and  this  duty  is  none  the  less  obligatory  from  the  fact 
that  the  company  has  bound  itself  to  fence.  The  breach  of  con- 
tract on  the  part  of  the  company  will  subject  it  to  an  action  for 
such  damages  as  result  directly  therefrom,  but  will  not  absolve 
the  land  owner  from  the  observance  of  ordinary  care  on  his  part 
to  prevent  his  cattle  trespassing  on  the  road.  Tlie  wrong  of  the 
company  in  not  fencing  will  not  justify  the  wrong  of  the  land 
liolder  done  to  the  company  and  the  public  by  allowing  his  cattle 
to  obstruct  the  road,  in  the  absence  of  a  statute  to  that  effect.* 

19  Penn.   St.  298;  North  Pennsylva-  Penn.  R.  R.  Co.  v.  Rehman,  49  Penn. 

tiia  R.  R.  Co.  V.  Rehman,  49  Penn.  St.  (13  Wright),  103;  Drake  v.  Phila. 

Si  (13  Wright),,  101;  Drake  v.  Phila.  &  Erie  R.  R.  Co.,  51  Penn.  St.  240, 

&  Erie  R.  R.  Co.,51  Penn.  St.  240,  242.  242. 

1 N.  Y.  &  Erie  R.  R.  Co.  v.  Skinner,  ' Drake  v.  Phila.  &  Erie  E.  R.  Co., 

19  Penn.  St.  298;    North  Pennsylva-  51  Penn.  St.  240,  242;  Knight  v.  Abert, 

nia  R.  R.  Co.  v.  Rehman,  49  Penn.  St.  6  Penn.  St.  (6  Barr),  472.    Nor  even 

(13  Wright),  101;  Drake  v.  Phila.  &  fpr  negligence,  if  the  owner  himself, 

Erie  R.  R.  Co.,  51  Penn.  St.  240,  242;  by  negUgence,  contributes  to  bringing 

Penn.  R.  R.  Co.  v.  Riblet,  66  Penn.  the  injury  about— as  by  voluntarily 

St  164.  suffering  stock  to  go  at  large:   North 

2  Knight  V.  Abert,  6  Penn.  St.  (6  Penn.  R.  R.  Co.  v.  Rehman,  49  Penn. 

Ban-),  472;   N.  T.  &  Erie  R.  R.  Co.  St.  101. 

V.  Skinner,  19  Penn.  St.  298;  North  *  Drake  v.  Phila.  &  Erie  R.  R.  Co., 


1392  THE  LAW  OF  EAILWAT8. 

■A  railroad  company  is  a  purchaser,  in  consideration  not  only 
of  the  price  paid  therefor,  but  of  public  acfeommodation  and  con- 
venience, of  the  exclusive  possession  of  the  ground  or  right  of 
way  paid  for  to  the  proprietbr,  and  of  a  license  to  use  the  great- 
est attainable  rate  of  speed  in  running  its  trains  thereon,  with 
which  neither  the  person  nor  property  of  another  may  inter- 
fere.' 

A  statutory  or  charter  obligation  to  fence,  when  imposed 
thereby  upon  a  railroad  company,  is  a  duty  owed  by  the  com- 
pany only  to  the  public,  in  consideration  of  the  privileges  grant- 
ed,'' unless  otherwise  provided  by  law. 

The  rule  in  Massachusetts,  in  relation  to  injuries  to  live  ani- 
mal's upon  railroads,  is  that  when  such  animals  are  there  as 
trespassers,  the  company  is  only  liable  if  the  injury  be  wan- 
tonly inflicted,  and  is  not  liable  for  mere  negligence;  that  the 
law  requiring  railroad  companies  to  fence  is  only  as  in  favor  of 
adjoining  owners,  and,  therefore,  if  the  animals  of  other  persons 
come  upon  the  road,  they  are  (jpnsidered  as  trespassing,  and  no 
care  is  required  to  avoid  their  injury.^  In  the  case  here  cited 
from  115  Mass.,  Gtbay,  0.  J.,  lays  down  the  rule  as  follows:  "If 
the  horse  had  been  rightfully  upon  the  defendant's  land,  it 
would  have  been  their  duty  to  exercise  reasonable  care  to  avoid 
injuring  the  horse.  But  it  being  admitted  by  the  plaintiff  that- 
his  horse  was  trespassing  upon  the  railroad,  they  did  not  owe 
him  that  duty,  and  were  not  liable  to  him  for  anything  short  of 
a  reckless  and  wanton  misconduct  of  those  employed  in  the 
management  of  their  train."*  Citing  Tonawanda  E.  R.  Co.  i). 
Munger,  5  Denio,  255;  Yandegrift  v.  Kediker,  2  Zab.  185;  N.  T. 
&  Erie  K  E.  Co.  «.  Skinner,  19Penn.  St.  298;  Tower  u.  Provi- 

51  Penn.  St.  240,  242,  243;  Hurd  v.  Maine  R.  R.  Co.,  115  Mass.  458;  Mc- 

Rutland  &  Burlington  R.  R.  Co.,   25  Donnell  v,  Pittsfield  &  North  Adams 

Vt.  116.  R.  R.  Co.,  115  Mass.  564;  Darling  v. 

1 N.  T.  &  Erie  R.  R.  Co.  v.  Skinner,  Boston  &  Albany  R.  R.  Co.,  121  Mass. 

19  Penn.   St.   (7  Harris),  298;  North  118.  '" 

Penn.  R.  R.  Co.  ».  Rehman,  49  Penn.         *Mayiiard  v.  Boston  &  Maine  R.  R. 

St.  (13  Wright),  101;  Drake  ».  Phila.  Co.,  115  Mass.  458,  460.    Where  cattle 

&  Erie  Railroad  Co.,  51  Penn.  St.  240.  are  injured  at  a  railroad  crossing  while 

'^  Drake  v.  Phila.  &  Erie  R.  R.  Co.,  being  driven  along  the  highway,  it  is 

51  Penn.  St.  240,  241.  for  the  jury  to  say  whether  they  were 

'Eames  v.  Salem  &  L.  R.  R.  Co.,  driven  with  due  case:  Towne  a.  Nashua 

98_Mass.  560;    Maynard  v.  Boston  &  &  L.  R.  R.  Co.,  124  Mass.  101. 
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dence  &  "Worcester  E.  R  Co.,  2  E.  1. 404;  Cincinnati,  Hamilton 
&  Dayton  E.  E.  Co.  v.  Waterson,  4  Ohio  St.  424;  Louisville  & 
Frankfort  E.  E.  Co.  v.  Ballard,  2  Met.  (Ky.),  177. 

In  Buch  actions,  it  is  sufficient  if  the  averment  be  that  the  in- 
jury was  sustained  upon  a  road  owned  and  occupied  by  the  de- 
fendant, from  cars  managed  by  its  servants,  so  far  as  the  identity 
of  the  road  is  concerned' — setting  out  properly  the  cause  of  action. 

In  Tennessee,  certain  precautions  are  required  by  statute  in 
order  to  prevent  accidents  or  injuries  to  individuals  or  stock." 
Under  this  statute,  it  is  held  that  if  the  company  prove  that  all 
of  such  precautions  were  observed,  then  the  accident  was  un- 
avoidable, and  the  company  is  not  liable;  in  the  absence  of  such 
proof,  they  are  responsible  for  all  damages  occasioned  by  the  ac- 
cident, whether  resulting  from  their  negligence  or  not."  In  ad- 
dition to  the  specific  precautions  required,  they  must  show  that 
the  general  requirement  of  the  statute,  that  "  every  possible 
means  was  employed  to  stop  the  train  and  prevent  the  accident," 
was  complied  with.*  In  resorting  to  such  additional  means, 
those  need  not  be  used  which  will  probably  endanger  the  lives 
or  property  of  passengers;  but  this  will  be  no  excuse  for  not 
observing  the  specific  requirements."  It  is  not  enough,  under 
the  general  requirement  mentioned,  to  set  one  brake  for  the  pur- 
pose of  stopping  the  train;  all  of  the  brakes  should  be  set." 
In  such  case,  contributory  negligence  in  allowing  stock  to  run  at 
large  (the  running  of  stock  on  commons  being  lawful),  can  not 
be  relied  upon  by  the  company,  either  in  bar  of  the  action  or  in 
mitigation  of  damages.' 

2.  Under  the  statute,  as  for  want  of  a  fence. — It  is  well  settled 
by  authority  that  the  legislatures  of  the  several  states  may  pass 
laws,  as  matter  of  police,  requiring  railroad  corporations  to  fence 

'Austin  V.  The  New  York  &  Erie  ville  R.  B.  Co.  v.  Brown,  13  Bush, 
E.  R.Co,,  1  Dutch.  381,  883.  Such  475;  Kentucky  Cent.  R.  R.  Co. ».  Le- 
an averment  is  necessary,  even  in  the  bus,  14  Bush,  518;  Atlantic  &  Gulf  R. 
court  of  a  justice  of  the  peace:  Pitts-  R.  Co.  v.  Griffin,  61  6a.  11;  Mobile  & 
burgh,  Cincinnati  &  St.  Louis  Ry.  Ohio  R.  R.  Co.  v.  Williams,  53  Ala. 
Co.  o.Troxell,  57  Ind.  246, 18  Am.  Ry.  595;  Little  Rock  &  Fort  Smith  R.  R. 
Rep.  347.  Co.  ».  Payne,  33  Ark.  816. 

2  Memphis  &  Charleston  R.  R.  Co.  *M.  &  C.  R.  R.  Co.  v.  Smith,  supra. 

».  Smith,  9  Heisk.  860,  20  Am.  Ry.  ^Ibid. 

Rep.  60.  "IMd. 

'Ibid.    And  see  Louisville  &  Nash-  ''Ibid. 
88     ' 
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their  roads  at  such  places  as  fences  are  practicable,  and  may  im- 
pose reasonable  penalties,  and  liability  to  respond  for  injuries 
arising  from  omission  so  to  do.'  And  such  requirements  may 
be  applied  to  railroad  corporations  already  existing,  as  well  as 
to  such  as  are  incorporated  after  the  enactment  of  the  law, 
whether  there  be  a  reservation  in  the  charter,  or  not,  of  such 
power  in  the  state.^ 

The  laws  requiring  railroad  companies  to  fence  their  roads  are 
not  enacted  merely  to  determine' who  shall  fence  and  bear  the 
burden  thereof,  between  railroads  and  landed  proprietors,  nor 
merely  to  fix  the  liability  of  such  companies  for  domestic  animals 
injured  upon  their  road  by  engines  or  trains,  nor  simply  to  pro- 
tect living  stock  running  at  large  from  being  injured  by  going 
onto  these  roads,  but  not  only  for  each  of  such  purposes,  yet  more 
especially  for  the  increased  safety  of  the  lives  and  property 
of  persons  traveling  on  those  roads,  and  for  the  better  security 
of  property  carried   thereon.' 

A  father  can  not  recover  damages  for  the  injury  of  stock 
owned  by  his  minor  son.* 


•Penn.  R.  R.  Co.  v.  Riblet,  66 
Penn.  St.  164;  Blair  et  al.  v.  Mil- 
waukee &  Prairie  du  Chien  R.  R.  Co., 
20  Wis.  254,  259;  Gorman  v.  Pacif.  R. 
R.  Co.,  26  Mo.  441;  Trice  v.  The  Han- 
nibal &  St.  Jos.  R.  R.  Co.,  49  Mo. 
438.  Chap.  94  of  Kansas  Laws  of 
1874,  which  provides,  first,  that  the 
railroad  company  shall  be  liable  abso- 
lutely for  the  killing  or  wounding  of 
stock,  irrespective  of  negligence  on 
their  part,  and  then,  in  a  subsequent 
section,  provides  that  the  law  shall  not 
apply  to  railway  companies  whose 
road  is  inclosed  with  a  good  and  law- 
ful fence,  was  held  constitutional  and 
valid  in  Kansas  Pacific  Ry.  Co.  v. 
Mower,  16  Kans.  673,  9  Am.  Ry.  Rep. 
400.  Under  this  statute,  it  is  held  that 
its  object  was  to  obviate  the  necessity 
of  inquiring  into  the  mere  negligence 
of  owners  or  the  company.  If  cattle 
get  upon  the  track  at  a  place  where 
the  road  can  and  ought  to  be  fenced, 
and  without  wanton  or  willful  act  of 


the  owner  are  injured,  the  company  is 
liable:  Hopkins  v.  Kansas  Pacific  Ry. 
Co.,  18  Kans.  462,  16  Am.  Ry.  Rep. 
41.  And  see  Atchison  &  Neb.  R.  R. 
Co.  V.  Harper,  19  Kans.  529,  19  Am. 
Ry.  Rep.  42,  affirming  the  Mower  case, 
supra.  And  see,  also.  Central  Branch 
R.  R.  Co.  V.  Lea,  20  Kans.  353,  limiting 
the  doctrine  announced  in  the  Hop- 
kins case,  supra.  The  railroad  com- 
pany is  entitled  to  the  best  evidence 
of  the  value  of  the  stock  killed:  A. 
&  N.  R.  R.  Co.  V.  Harper,  supra. 

'  Gorman  v.  Pacific  R.  R.  Co.,  26 
Mo.  441;  Wilder  v.  Maine  Central  R. 
R.  Co.,  65  Me.  332.  9  Am.  Ry.  Rep. 
289. 

°  Blair  and  another  v.  Mil.  &  Prairie 
du  Chien  R.  R.  Co.,  20  Wis.  254,  258; 
Corwin  v.  The  N.  York  &  Erie  R.  R. 
Co.,  13  N.  T.  45. 

♦Morris  v.  St.  Louis,  Kansas  City  & 
Northern  Ry.  Co.,  58  Mo.  78,  9  Am. 
Ry.  Rep.  96, 
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To  omit  to  fenc6  is  negligence  inWisconsin,  and  a  person  injured 
by  reason  of  snch  omission,  may,  in  the  courts  of  said  state, 
recover  for  the  injury  by  suit  against  the  company,  without 
proof  of  other  negligence,  if  the  plaintiff  himself  be  not 
guilty  of  contributing  to  the  cause  of  the  injury  by  his  own 
negligence.'  Such  laws  requiring  fencing  of  railroads  are  police 
regulations,  and  are  rightful  subjects  of  legislation,  irrespective 
of  constitutional  provisions  expressly  conferring  power  to  pass 
the"  same.'' 

Although  the  law  may  impose  upon  a  railroad  company  the 
duty  of  fencing  its  road,  and  of  keeping  up  the  fence,  yet  there  are 
corresponding  duties  resting  on  the  adjoining  land  holders  and 
owners  of  live  stock.  They  may  not  voluntarily  suffer  their 
stock  to  go  upon  the  road  through  known  deficiency  of  fences, 
•"and  then   recover  for  the  damages  if  the  animals  be  injured;' 


'Blair  and  another©.  Mil.  &  Prairie 
du  Chien  R.  R.  Co.,  20  Wis.  254,  258, 
259;  Same  v.  Same,  20  Wis.  262.  But 
see  Lawrence  v.  Milwaukee,  Lake 
Shore  &  Western  Ry.  Co.,  42  Wis. 
322,  15  Am.  Ry.  Rep.  366.  And  so 
in  Minnesota:  Whittier  v.  Chicago, 
Milwaukee  &  St.  Paul  Ry.  Co.,  24 
Minn.  394;  S.  C.  2  N.  W.  Repr. 
20,  15  Am.  Ry.  Rep.  450.  See 
also  Curry  v.  Chicago  &  N.  W.  Ry. 
Co.,  43  Wis.  665,  16  Am.  Ry.  Rep. 
219;  Ohio  &  Miss.  Ry.  Co.  v.  Clut- 
ter, 82  111.  123;  Cary  v.  St.  Louis,  K. 
C.  &  N.  Ry.  Co.,  60  Mo.  209;  Small 
V.  C,  R.  I.  &  P.  R.  R.  Co.,  50  la.  338. 
The  opening,  or  leaving  open,  a  gate, 
with  the  assent  or  acquiescence  of  the 
company,  will  constitute  a  failure  to 
fence  within  the  atatnte:  Spinner  r. 
New  York  Central  &  Hudson  River 
R.  R.  Co.,  67  N.  Y.  153,  15  Am.  Ry. 
Rep.  126.  And  evidence  that  the 
company  had  been  accustomed  to  use 
snch  gate  for  their  own  convenience, 
and  had  habitually  left  it  open,  and 
that  the  proprietor  of  the  land  had 
not  used  it  for  some  weeks  previous  to 
the  accident,  held,  sufficient  to  justify 
a  finding  by  the  jury  that  the  company 


were  responsible  for  its  being  open  at 
that  time:  IMd.  But,  of  course,  the 
company  is  not  liable  if  the  gate  is 
left  open  by  the  owner  or  his  servant: 
Koutz  V.  Toledo,  Wabash'  &  Western 
Ry.  Co.,  54  Ind.  515;  Hook  v.  Wor- 
cester &  N.  R.  R.  Co.,  9  Repr.  348. 

^  Blair  and  another  v.  Mil.  &  Pi-airie 
du  Chien  R.  R.  Co.,  20  Wis.  254,  259. 

'Chicago,  B.  &  Q.  R.  R.  Co.  v. 
Seirer,  60  111.  295.  And  so  held  in 
Ohio  under  their  statute  (Act  of  Mar. 
25,  1859—1  S.  &  C.  331),  which  pro- 
vides that  where  the  fence  is  the 
boundary  of  an  inclosed  field,  both 
must  maintain  the  fence:  Sandusky  & 
Cleveland  R.  R.  Co.  v.  Sloan,  27  Ohio 
St.  341,  11  Am.  Ry.  Rep.  264;  Day- 
ton &  Mich.  R.  R.  Co.  v.  Miami  Co. 
Infy. ,  32  /6.  566.  And  see  Whittier  v. 
C,  M.  &  St.  P.  Ry.  Co.,  supra.  But 
see  Wilder  v.  Maine  Central  R.  R.  Co., 
65Me.332,9Am.Ry.Rep.289:  Down- 
ing V.  Chicago,  Rock  Island  &  Pacific 
R.  R.  Co.,  43  la.  96,  14  Am.  Ry.  Rep. 
406;  Ohio  &  Miss.  R.  R.  Co.  v.  Fowl- 
er, 85  lU.  21.  Where  the  plaintiff 
lived  three  fourths  of  a  mile  from  the 
track,  it  was  held  the  question  of  his 
contributory  negligence  in  turning  his 
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thus  where  live  stock  broke  the  fence  of  a  railroad  and  entered 
thereon,  and  the  owner,  on  removing  the  same,  instead  of  notifying 
tlie  company,  repaired  the  fence  himself,  but  in  so  sorry  a  man- 
ner that  the  stock  entered  again  at  the  same  place  and  were  in- 
jured, it  was  held  that  the  owner  could  not  recover.' 

In  actions  for  damages  against  a  railroad  company  for  injury 
to  live  stock,  when  the  right  of  recovery  is  predicated  upon 
omission  to  fence,  then  the  burden  of  proof  as  to  fencing  is 
upon  the  plaintiflF;  he  must  aver  and  prove  the  duty  and  the 
omission  to  fence."  But  when  the  absence  of  a  fence  is  shown, 
and  the  injury  is  proven,  then  if  defendant  will  avoid  liability 
by  showing  the  occurrence  to  have  originated  at  a  place  where 
fencing  was  not  required,  or  was  not  allowable,  as  at  a  public 
crossing,  within  a  city,  town  or  village,  or  at  a  depot,  or  other 
public  place  of  business,  then  the  burden  of  proof  is  on  the  de-  • 
fendant  to  prove  these  facts;'  and  if  not  absolutely  necessary,  yet 
it  were  the  better  practice  to  plead  them. 

When  plaintiff  counts  on  a  supposed  case  of  statutory  liability 
for  not  fencing,  no  recovery  can  be  had  unless  the  duty  to  fence 
is  shown  to  rest  upon  the  company.*     If  the  facts  show  that  the 

stock  loose  thus  near  an  unfenced  road,  p.  Atlantic  &  Pacific  R.  R.  Co.,  64 

was  for  the  jury:  Curry  v.  Chicago  Mo.  542,  17  km.  Ry.  Rep.  249. 

&    Northwestern  Ry.  Co.,  3  N.  W.  'Baxter  ».  Boston  &  Worcester  R. 

Repr.,  43  Wis.  665,   16  Am.  Ry.  Rep.  R.  Co.,  102  Mass.  383;  Jeffersonville, 

219.  Madison  &  Indianapolis  R.  R.  Co.  v. 

'  C.,  B.  &  Q.  R.  R.  Co.  V.  Seirer,  60  O'Connor,  37  Ind.  95,  5  Am.  Ry.  Rep. 

Ill-  295.  566;  Mobile  &  Ohio  R.  R.  Co.  v.  Wil- 

2  Baxter  v.  Boston  &  Worcester  R.  Hams,  53  Ala.  595,  13  Am.   Ry.  Rep. 

R.  Co.,  102  Mass.  3S3;  Peoria,  Pekin  153.    The  burden  is  the  same  as  to  con- 

&  .Tacksonville  R.  R.  Co.  v.  Barton,  80  tributory  negligence  of  the  plaintiff: 

111.  72;  Chicago,  Burlington  &  Quincy  Rogers   o.  Newburyport  R.  R.  Co.,  1. 

R.  R.  Co.  V.  Parrelly,  3  Bradw.  (111.),  Allen,  16 ;  Cairo  &  St.  Louis  R.  R.  Co.  v. 

60;  Cincinnati. H.&  I.  R.  R.  Co.  v.  Woosley,  85  111.  370.    Otherwise,  how- 

Bartlett,  58  Ind.  572;  Indianapolis,  P.  ever,  if  the  company  is  not  in  default  as 

&  C.Ry.  Co.  ».  Caudle,  60  Ind.  112;  to  fences:    Jeffersonville,  Madison  & 

Schneirt).  C,  R.  I.  &  P.  Ry.  Co.,  40  Ind.  R.  R.  Co.  v.  Huber,  42  Ind.  173; 

la.  337;  Grand  Rapids  &  I.  R.  R.  Co.  Indianapolis,    P.     &.  C.   Ry.  Co.   v. 

V.  Judson,  34  Mich.  506;  Woolfolk  v.  Caudle,  60  Ind.  112;  Waldron  v  Port- 

Macon  &  Aug.  R.  R.  Co.,  56  Ga.  457.  land,  Baco   &  P.  R.  R.  Co.,  35  Me. 

And  the  same  is  true  as  to  a  failure  422. 

to  ring  the  bell,  where  that  is  relied  «Rock  Island  &  Alton  R.  R.  Co. 

on  as  evidence  of  negligence:    Meyer  ».  Lynch,  23  111.  645;  Galena  &   Chi." 
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owner  of  the  adjoining  land,  to  whom  the  injury  occurs,  assumed 
to  do  the  fencing  himself,  and  had  not,  or  that  the  grantor  of  the 
owner  whose  property  is  injured  made  such  undertaking,  and 
failed  to  perform,  then  the  land  itself  is  chargeable  with  the 
fencing,  and  the  same  charge  rests  upon  such  subsequent  owner, 
and  he  can  not  recover  for  injury  there  inflicted  on  his  stock,  as 
for  want  of  a  fence.^  Therefore,  when,  by  the  assessment  of 
cotidemnation  money  for  the  right  of  way,  the  cost  of  fencing  and 
keeping  up  the  fence  is  included  in  the  amount  assessed  against  the 
company,  then  inferentially,  and  as  a  legal  result,  the  duty  of 
fencing  is  removed  from  the  company,  and  imposed  upon  the 
land  holder,  at  that  particular  locality,  and  is  one  that  passes 
to  and  rests  upon  the  grantee  of  such  land  holder;  and  neither 
the  one  or  other  of  such  land  holders  can  recover  for  injuries  to 
live  stock  at  the  loous  in  q^uo,  alleged  to  have  occurred  for  want 
of  a  fence." 


Union  R.  R.  Co.  v.  Crawford,  25  111, 
529;  Chi.  &  Alton  R.  E.  Co.  v.  Utley, 
38  111.  410;  Toledo,  Peoria  &  War- 
saw Ry.  Co.  V.  Wickery,  44  HI.  76; 
Chi.  &  N.  W.  Ry.  Co.  v.  Barrie,  55 
111.  226;  Rockford,  Rocfi  laid.  &  St. 
Louis  R.  R.  Co.  ».  Lynch  et  al.,  67 
111.  149;  Small  v.  Chi.,  R.  I.  &  P. 
Ry.  Co.,  50  la.  341. 

'Rock  Island  &  Alton  R.  R.  Co. 
V.  Lynch,  23  111.  645;  Rockford,  Rock 
Isld.  &  St.  Louis  R.  R.  Co.  ». 
Lynch,  67  111.  149.  In  Ohio  it  is  held 
that,  under  Sec.  2  of  the  Act  of  1859 
(56  Ohio  L.  62),  where  the  adjoining 
owner  constructs  a  sufficient  fence, 
inclosing  his  own  land  and  also  the 
railroad,  the  fact  that  compensation 
was  not  paid  for  the  right  of  way  will 
not  prevent  the  company  from  joining 
its  fences  to  such  fence;  and  when  so 
inclosed,  no  additional  fence  need  be 
constructed:  Haxton  v.  Pittsburg, 
Cincinnati  &  St.  Louis  Ry.  Co.,  26 
Ohio  St.  214, 11  Am.  Ry.  Rep.  257. 

=>  Rockford,  Rock  Isld.  &  St.  Louis  R. 
R.  Co.  V.  Lynch  et  al.,  67 111.  149.  But 
see  Baltimore,  P.  &  C.  Ry.  Co.  v.  John- 


son, 59Ind.  188.  A  release  ofa  right  of 
way,  andofalldamages.etc,  sustained 
by  reason  of  location  and  construction  of 
work,  "  or  the  repairing  thereof  when 
finally  established  or  completed,"  will 
not  operate  as  a  release  of  damages  for 
the  injury  of  cattle:  Cleveland,  Co- 
lumbus, Cincinnati  &  Indianapolis  Ry. 
Co.  B.  Crossley,  36  Ind.  370,  5  Am.  Ry. 
Rep.552;  and  a  waiver  of  the  company's 
duty  to  fence  will  not  be  inferred  from 
a  simple  conveyance  of  the  right  of 
way:  Smith  v.  N.  T.  &  0.  M.  R.  R. 
Co.,  63  N.  y.  58.  In  California  it  is 
held  that  Sec.  30  of  the  Railroad  Act  ■ 
of  May  20th,  1861,  providing  that  in 
assessing  damages  for  right  of  way  the 
commissioners  shall  include  the  cost  of 
fences,  unless  the  company  offer  to 
construct  the  same,  and  providing  that 
if  the  land  be  uninclosed  the  company 
shall  not  be  required  to  construct 
fences  until  the  adjoining  owner  shall 
have  constructed  fences  abutting  on 
the  road,  means  that  the  company 
shall  not  be  compelled  to  perform  such 
offer  to  fence  until  the  owner  fences  as 
required.    It  does  not  exempt  the  com- 
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"Whether  the  negligence  of  a  railroad  company  in  omitting  to 
fence  its  road,  as  it  was  by  law  required,  was  the  cause  of  injury 
to  an  infant  of  years  too  tender  to  be  charged  with  a  want  of  care, 
and  whether  in  such  case  there  was  negh'gence  of  the  parents  of 
the  child,  or  of  those  in  whose  charge  the  child  was,  which  con- 
tributed to  bringing  upon  it  an  injury,  are  proper  subjects  and 
questions  for  the  decision  of  the  jury.  In  the  trial  of  an  action 
by  such  child  for  a  personal  injury,  by  its  guardian,  wherein 
these  questions  are  involved.' 

In  Wisconsin,  prior  to  the  act  of  1860,  requiring  railroad 
companies  to  fence  their  roads,  assessments  of  damages  for  right 
of  way  were  made  upon  the  principle  that  the  land  holders  were 
to  do  the  fencing,  and  allowance  was  made  therefor;  hence, 
where  such  assessments  were  made  and  paid  prior  to  the  passage 
of  said  act,  and  injuries  have  been  inflicted  on  animals  of  the 
adjoining  land  holder  since,  and  as  for  want  of  a  fence,  no  re- 
covery against  the  company  can  be  had.  In  that  respect,  the 
rights  and  duties  of  tlie  parties  are  not  changed  by  the  act  of 
1860,  however  it  may  be  as  to  third  persons  or  the  public." 

By  the  statute  in  Maine,  railroad  companies  being  only  re- 
quired to  fence  their  roads  where  they  pass  through  inclosed  or 
cultivated  grounds,  are  not  liable,  under  the  statute,  for  killing 
or  injuring  live  stock,  as  merely  for  want  of  a  fence,  when  the 
injury  occurs  elsewhere  than  at  improved  or  inclosed  grounds — 
as  at  ordinary  commons  or  uninclosed  lands.*  It  is  the  duty  of 
owners,  in  that  state,  to  keep  their  live  stock  up;  and  if,  run- 
ning at  large,  they  go  upon  a  railroad  at  uninclosed  commons, 
then,  although  they  may  not  be  negligently  or  wantonly  injured, 
yet  the  company  is  not  liable,  except  for  acts  of  wantonness  or 
negligence;  and  if  for  the  latter,  then  only  when  plaintiff  shows 
the  observance  of  due  care  on  his  part  to  avoid  the  injury  to  his 
property.* 

pany  from  the  liability  created  by  Sec.  ^  Johnson  ».  Mil.  &  Sfc.  Paul  By. 

40  for  stock  killed  on  unfenced  por-  Co.,  19  Wis.  137. 

tionsof  theroad:    Fontaine  ».  South-  'Perkins  v.  Eastern,  &  Boston  & 

em  Pacific  R.  R.  Co.,  54  Cal.  645;  S.  Maine  R.  R.  Co.,  29  Maine,  307;  Gil- 

C,  1  Am.  &  Eng.  R.  R.  Cas.  159.  man  v.  European  &  N.  Am.  By.  Co., 

'Schmidt,  an  infant,  etc.,  v.  Mil.  &  60  Me.  235.     See  Giles  v.  Boston  Sc 

St.  Paul  Ry.  Co.,  23  Wis.  186.    See  Me.  R.  R.  Co.,  55  N.  H.  552. 

Isabel  V.  Hannibal  &  St.  Jos.  R.  R.  *  Perkins  v.   Eastern,  &  Boston  & 

Co.,  60  Mo.  475;  Williams  v.  Great  Maine  R.  R.  Co.,  29  Maine,  307. 
Western  Ry.  Co.,  L.  R.  9  Exch.  157. 
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By  the  latest  ruling  in  Iowa,  it  is  held  that  a  railroad  com- 
pany which  has  constructed  its  road,  and  is  actually  owning  and 
operating  it,  bat  at  the  same  time  suffers  another  company  to 
use  and  run  its  trains  upon  the  same,  is  not  liable  for  injuries  to 
live  stock  caused  by  the  trains  of  the  latter  upon  such  road;  but 
that  each  corporation — that  is,  both  the  original  owner  and  such 
lessee — are  separately  liable  under  the  statute,  each  for  their  own 
acts,  negligence  and  wrongs  in  that  respect,  and  not  for  those 
of  the  other.'  In  Illinois,  the  rule  as  to  liability  is  against  both  f 
and  so  in  Yermont.'  But  in  Indiana,  in  an  action  against  both 
companies,  the  allegations  of  the  complaint  were  that  the  horse 
was  injured  upon  the  road  of  one  defendant,  by  the  cars  of  the 
other  company  passing  over  the  road  in  charge  of  their  own 
oflicers;  and  they  were  held  insuiHcient,  because  the  owner  com- 
pany was  not  alleged  to  have  authorized  tlie  use  by  the  other 
company,  and  the  using  company  was  not  alleged  to  have  been 
running  the  road  in  the  name  of  the  owner  company,  either  as 
lessees,  assignees,  receiver,  or  otherwise.*  And  a  company  leas- 
ing a  road  will  not  become  liable  for  injuries  inflicted  thereon 
before  the  execution  of  the  lease.^ 

When  the  right  to  recover  is  predicated  upon  the  violation  or 
omission  of  a  statutory  obligation  or  duty,  to  enable  plaintiff  to 
recover,  he  must  establish  bj'  proof  all  the  facts  which  are  ma- 

1  Stephens  v.  D.  &  St.  P.  R.  R.  Co.,      39  Ind.  38,  10  Am.  Ry.  Rep.  406. 

36  Iowa,  327;    Clary  o.  la.  Midland  '  Pittsburgh,  Cincinnati  &  St.  Louis 

Ry.  Co.,  37  la.  344.  By.  Co.  v.  Kain,  35  Ind.  291,  6  Am. 

2  111.  Cent.  R.  B.  Co.  v.  Kanouse,  Ry.  Rep.  574.  But  will  after:  Down- 
39  m.  272;  Toledo,  Peoria  &  Warsaw  ing  v.  Chicago,  Rock  Island  &  Pacific 
Ry.  Co.  V.  Rumbold,  40  111.  143;  R.  R.  Co.,  43  la.  96,  14  Am.  Ry.  Rep. 
East  St.  Louis  &  C.  Ry.  Co.  v.  Ger-  406;  Cook  v.  Milwaukee  &  St.  Paul 
ber,  82  111.  632.  And  see  Bean  v.  At-  Ry.  Co.,  36  Wis.  45;  Houston  & 
lantic  &  St.  Lawrence  B.  R.  Co.,  63  Great  Northern  B.  R.  Co.  v.  Meador, 
Me.  293;  McGrath  v:  N.  Y.  Cent.  &  50  Tex.  77.  And  the  lessor  is  also 
H.  R.  R.  R.  Co.,  63  N.  T.  522.  liable:  Kansas  City,  Port  Scott  &  Gulf 

'Clement  v.  Canfield,  28  Vt.  302;  R.  R.Co.  v.  Ewing,  23  Kans.  273.    A 

Nelson  v.  Vt.  &  Can.  R.  B.  Co.,  26  Vt.  corporation  in  possession  of  a  road  as  a 

717_  trustee,  is  a  railway  corporation  with- 

*  Cincinnati  &  Martinsville    B.   R.  in  the  Kansas  statute,  and  as  such,  lia- 

Co.  V.  Paskins,  36  Ind.  380,  5  Am.  Ry.  ble  for  injuries  to  stock:    Union  Trust 

Rep.  570.    And  see  this  case  affirmed  Co.  v.  Kendall,  20  Kans.  515,  20  Am. 

in  Cincinnati  &  Martinsville  R.  R.Co.,  Ry.  Rep.  294.    And  see  Jones  v.  Se- 

and  I.,  C.  &  L.  R.  E.  Co.,  v.  Townsend,  ligman,  16  Hun,  230. 
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terial  to  bring  the  case  clearly  within  the  statute;'  and  this, 
too,  whether  the  allegations  in  his  declaration  or  petition  be  that 
broadj  or  not.  He  must  prove  a  case,  even  though  he  omit  to  state 
one  in  such  manner  as  would  not  be  the  subject  of  demurrer.'' 
As,  for  instance,  in  an  action  under  the  statute  for  injury  to  or 
killing  of  live  stock,  as  for  want  of  a  fence,  the  plaintiff  must 
not  only  prove  the  killing,  but  also  such  other  facts  as  bring  the 
case  within  the  statute — the  right  to  fence,  and  omission  to 
fence,  at  the  time  and  place  where  the  injury  occurs,  and  what- 
ever else  the  statute  embraces.' 

In  Indiana,  the  rule  of  the  common  law  prevails  in  regard  to 
live  stock  running  at  large,  if  there  be  no  order  of  the  board  of 
county  commissioners  allowing  animals  to  run  at  large.*  Such 
was  not  the  case,  however,  in  the  times  of  the  early  settlement  of  the 
state.*  By  the  act  of  11th  of  May,  1852,  the  rule  of  the  common 
law  was  changed  under  certain  circumstances,  in  reference  to  the 
rights  of  the  owners  of  live  stock  and  of  railroad  companies,  and 
instead  of  the  owners  of  live  stock  being  required  to  keep  their 
animals  off  of  railroads  at  private  parts  thereof,  the  railroad 
companies  were  declared  liable  to  pay  for  the  same  wheu  killed 
or  injured  on  their  roads  at  places  where  fences  are  by  law  allow- 

'  Ohio  &  Miss.  R.  E.  Co.  v.  Brown,  Indiana  R.  R.  Co.  v.  Fisher,  27  Ind. 

23  111.  94;  Galena  &  Chi.  Union  R.  R.  96;  Indianapolis,  C.  &  L.  R.  R.  Co.  v. 

Co.  V.  Sumner,  24  111.  631;  Ohio  &  Harfcer,  38  Ind.  557. 

Miss.  R.   R.  Co.  V.  Meisenheimer,  27  *  Michigan  S.  &  Northern  Indiana 

111.  30;    Ohio  &  Miss.  R.  R.  Co.  v.  R.  R.  Co.  ».  Fisher,  27  Ind.  96,  97. 

Jones,  27  111.  41;  111.  Cent.  R.  R.  Co.  And  at  common  law,  a  complaint  for 

V.  "Williams,  27  111.  48;  Ohio  &  Miss,  killing  stock  should   allege  that  the 

R.   R.    Co.   V.    Taylor,    27    111.  207;  injury  did  not  result  from  the  negli- 

Great  Western  R.  R.  Co.  v.  Bacon,  30  gence  of  the  plaintiff:    Jeffersonville, 

111.  347.  Madison  &  Indianapolis  R.  R.  Co.  ■». 

"  Ohio  &  Miss.  R.  R.  Co.  v.  Brown,  Lyon,  55  Ind.  477,  16  Am.  Ry.  Rep. 

23  111.  94;    Ohio  &  Miss.  R.  R.  Co.  v.  250.      But  where  such    averment  is 

Meisenheimer,    27    111.  30;    Ohio   &  omitted,  but   negligence  is   charged 

Miss.  R.  R.  Co.  V.  Jones,  27  111.  41.  against  the  company,  on  demurrer  for 

»Ohio&Miss.R.R.  Co.«>.  Brown,  23  misjoinder  of  causes  of  action,    the 

111.  94;  Small  v.  C,  R.  I.  &  P.  Ry.  Co.,  latter    averment  wiU  be  treated    as 

50  la.  838.  surplusage,   and    the  action    is   well 

*  Williams  v.  New  Albany  &  S.  R.  brought  under  the  statute:  Ibid.  The 

R.  Co.,  5  Ind.  Ill;   The  Lafayette  &  bare  averment  is  ^flBcient,  without 

Indianapolis   K.   R.  Co.   v.    Shriner,  showing  the  facts:    Louisville,  New 

6  Ind.  141;  Indianapolis  &  Cin.  R.  R.  Albany  &  Chicago  Ry.  Co.  ».  Smith, 

Co.  V.  Kinney,  8  Ind.  402;  Same  v.  Mc-  58  Ind.  575,  19  Am.  Ry.  Rep.  18. 
Clure,  26  Ind.  370;  Michigan  S.  &  N. 
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able,  and  the  roads  are  not  inclosed  by  a  proper  fence.  This  lia- 
bility, within  a  certain  sura,  and  in  aii  action  in  certain  courts, 
was  absolute,  and  irrespective  of  negligence  or  of  accidental 
killing.'  This  act  of  1852  was  subsequently  merged  in,  or  re- 
pealed in  this  respect  by,  the  act  of  March  the  first,  1853,  author- 
izing proceedings  in  such  cases  before  justices  of  the  peace,  and 
declaring,  in  efi'ect,  that  on  proof  of  the  killing  and  damages,  and 
of  there  being  no  fence,  the  justice  should  give  judgment  for  the 
plaintifi",  without  regard  to  whether  the  injury  resulted  from  tlie 
negligence  or  w;illfulnes8  of  the  defendant,  or  from  unavoidable 
accident;''  but  only  in  proceedings  in  justices'  courts,  and  for 
sums  not  exceeding  fifty  dollars.  To  cases  commenced  in  the 
courts  of  record,  the  common  law  rule  of  liability  still  prevailed.* 
This  statutory  liability  applied  only  to  such  places  as  at  w]iich 
it  was  practicable  to  fence,  and  not  to  crossings  of  highways,* 
approaches  to  mills,  and  other  public  places.*  At  these,  the  com- 
mon law  rule  prevailed,  as  to  negligence  necessary  to  liability; 
but  a  mere  place  of  deposit  of  wood  is  not  such.' 


'  Williams  v.  The  New  Albany  & 
Salem  R.  R.  Co.,  5Ind.  Ill;  Lafayette 
&  Indianapolis  R.  R.  Co.  v.  Shriner,  6 
Ind.  141;  Jeffersonville,  Madison  & 
IndianapoUs  R.  R.  Co.  v.  O'Connor, 
37  Ind.  95,  5  Am.  Ry.  Rep.  566;  Louis- 
ville, New  Albany  &  Chicago  Ry. 
Co.  V.  Cahill,  63  Ind.  340;  Same  v. 
Whitesell,  68  Id.  297.  And  so  in 
Missouri:  Nail  v.  St.  Louis,  Kansas 
City  &  Northern  Ry.  Co.,  59  Mo.  112, 
8  Am.  Ry.  Rep.  447. 

'  Williams  v.  The  New  Albany  & 
Salem  R.  R.  Co.,  5  Ind.  Ill;  In- 
dianapolis &  Cin.  R.  R.  Co.  v.  Town- 
send,  10  Ind.  38;  Jeffersonville  R.  R. 
Co.  V.  Applegate,  10  Ind.  49;  In- 
dianapolis &  Cin.  R.  R.  Co.  V.  Meek, 
Same  v.  Brandon,  and  Same  v. 
Hughes,  10  Ind.  502;  JefFersonville  R. 
R.  Co.  V.  Dougherty,  10  Ind.  549; 
Thayer  v.  St.  Louis,  Alton  &  Terre 
Haute R.  R.Co.,  22  Ind.  26;  McKinney 
V.  Ohio  &  Miss.  R.  R.  Co.,  22  Ind.  99; 
JefFersonville,  Madison  &  Indianapolis 
R.  R.  Co.  V.  O'Connor,  supra. 


'  Jeffevaonville  R.  R.  Co.  v.  Martin, 
10  Ind.  416;  Evansville  &  Crawfords- 
ville  R.  R.  Co.  v.  Ross,  12  Ind.  446. 

*  Indiana  Cent.  Ry.  Co.  v.  Gapen, 
10  Ind.  292;  Madison  &  Indianapolis 
R.  R.  Co.  V.  Kane,  11  Ind.  375;  In- 
dianapolis, Pittsburgh  &  Cleveland  R. 
R.Co.».  Fisher,  15  Ind.  203;  Pres. 
and  Directors  of  Terre  Haute  &  Rich- 
mond R.  R.  Co.  ■;;.  Smith,  19  Ind.  42; 
Indianapolis  &  Cin.  R.  R.  Co.  v.  Mc- 
Clure,  26  Ind.  370;  Mich.  S.  &  N.  In- 
diana R.  R.  Co.  V.  Fisher,  27  Ind.  96. 

^  Lafayette  &  Indianapolis  R.  R.  Co. 
V.  Shriner,  6, Ind.  141;  Indianapolis  & 
Cin.  R.  R.  Co.  V.  Kinney,  8  Ind. 
402;  Indianapolis  &  Cin.  R.  R.  Co.  v. 
Caldwell,  9  Ind.  397;  Pittsburgh,  Cin. 
&  St.  Louis  Ry.  Co.  v.  Bowyer,  45 
Ind.  496. 

8  Bellefontaine  Ry.  Co.  v.  Reed,  33 
Ind.  476.  Where  it  is  necessary  that , 
a  certain  space  shall  be  kept  open  for 
the  transaction  of  business,  the  com- 
pany will  not  be  liable,  as  for  want  of  a 
fence,  for  live  stock  killed  while  in  such 
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By  the  subsequent  acts  of  1859,  the  suit  may  be  brought  in  the 
common  pleas  or  in  the  circuit  court  in  certain  cases,  and  the 
act  of  1853  is  extended  to  suits  brought  in  these  courts,'  and  to 
cause  liability  in  suits  therein,  requires  proof  of  negligence.^  And 
\)j  an  act  of  1863,  these  several  preceding  acts  are  all  essentially 
re-enacted  into  one. 

Nor  is  it  any  excuse  for  not  fencing,  that  the  railroad  runs 
alongside  of  a  public  highway;  at  such  places,  the  necessity 
of  a  fence  is  increased,  instead  of  diminished."  It  is  also  held  in 
Indiana  that  the  owner  of  an  injured  animal  may  abandon  him, 
under  their  statute,  and  recover  his  full  value  from  the  railroad 
company.* 

All  the  animals  killed  at  any  one  time,  constitute,  collect- 
ively, under  the  statute  of  Indiana  (if  we  understand  aright  the 
decisions  in  that  state),  but  one  separate  and  indivisible  cause  of 
action.'  If  the  value  of  the  animal  or  animals  killed,  or  the 
injury  done,  at  any  one  time,  does  not  exceed  in  the  aggregate 
the  sum  of  fifty  dollars,  the  jurisdiction  is  confined  to  the  jus- 


place,  without  proof  of  negligence; 
but  if  unnecessary  to  keep  it  open,  they 
are  liable,  irrespective  of  negligence: 
Morris  v.  St.  Louis,  Kansas  City  & 
Northern  Ry.Co.,  58 Mo.  7S,  9  Am.  Ry. 
Eep.  96. 

1  Evansville  &  Crawfordsville  R.  R. 
Co.  V.  Ross,  12  Ind.  446. 

"  Indianapolis  &  Ciu.  R.  R.  Co.  v. 
Kercheva,l,  16  Ind.  84. 

'  Indianapolis  &  Cin.  R.  R.  Co.  v. 
Guard,  24  Ind.  222;  Same  e.  McKin- 
ney.  Id.  283;  Jefifersonville,  Madison 
&  Indianapolis  R.  R.Co.  v.  Sweeney,  32 
Ind.  430. 

*Ohio  &  Mississippi  R.  R.  Co.  v. 
Hays,  35  Ind.  173,  5  Am.  Ry.  Rep.  576. 

*  Indianapolis  &  Cin.  R.  R.  Co.  v.  El- 
liott, 20  Ind.  430;  Indianapolis  &  Cin. 
R.  R.  Co.  V.  Kercheval,  24  Ind.  139;  To- 
ledo, Burlington  &  Logansport  Ry.  Co. 
V.  Tilton,  27  Ind.  71;  Lafayette  &  In- 
dianapolis R.  R.  Co.,  and  the  Indian- 
apolis &  Cin.  R.  R.  Co.,  v.  Ehman,  30 
Ind.  88.  This  last  action  was  for  kill- 
ing a  CO  w  and  a  heifer  of  plaintiff  by  the 


cars,  where  the  road  was  not  fenced, 
and  was  brought  in  the  court  of  com- 
mon pleas  of  Marion  county,  Indiana. 
Judgment  below  for  $110.  It  was 
objected  that,  the  evidence  showing 
the  heifer  to  hare  been  of  less  value 
than  fifty  dollars,  the  common  pleas 
had  no  jurisdiction  as  to  her,  and 
therefore  that  judgment  should  have 
gone  for  the  value  of  the  cow  only, 
whereas  it  went  for  the  combined  value 
of  both.  The  supreme  court  of  Indi- 
ana say,  as  to  this  objection:  "Jt  is 
contended  by  the  appellant's  counsel 
that  the  cow  and  heifer  were  not  both 
killed  at  the  same  time,  and  as  the 
value  of  the  heifer  did  not  exceed 
fifty  dollars,  the  common  pleas  court 
had  no  jurisdiction  of  that  part  of 
the  case,  and  should,  therefore,  have 
found  for  the  plaintiff  the  value  of  the 
cow  only.  The  evidence  shows  that 
the  cow  and  heifer  were  standing  on 
the  track,  not  over  four  feet  apart, 
and  were  killed  by  the  same  train. 
They  were  killed  so  near  the  same  in- 
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tices'  courts;"  and  if  the  aggregate  or  combined  value  of  all 
those  killed,  or  of  the  injuries  done,  &t  one  and  the  same  time, 
amonnts  to  more  than  fifty  dollars,  then  the  jurisdiction  is  in 
tlie  circuit  court,  or  court  of  common  pleas.'  But  that  if  such 
killing  or  injury  occur  to  one  or  more  animals  upon  one  and 
the  same  day,  and  at  one  time,  and  on  one  and  the  same  day  at 
another  and  different  time,  each  of  which  separately  causes  less 
than  iifty  dollars  damage,  then  these  two  causes  of  action  are 
distinct,  and  can  not  be  united  to  give  jurisdiction  to  the  cir- 
cuit court  or  common  pleas;  for  each  day's  mischief  is  a, sep- 
arate cause  of  action  within  itself,  and  within  the  justice's 
jurisdiction,  of  which  the  higher  courts  can  not  take  jurisdiction 
separately;  and  not  having  jurisdiction  of  them  separa;tely,  they 
can  not  take  it  collectively.'  It  is  held,  moreover,  that  to  confer 
jurisdiction  upon  the  circuit  court,  the  killing  or  injury  must 
have  occurred  after  the  statute  went  into  effect;  it  is  not  re- 
troactive in  its  nature,  and  therefore,  causes  of  action  for  killing 
or  injuring  live  stopk  accruing  before  the  date  of  its  takina: 
effect,  which  were  then  actionable  in  a  justice's  court,  must  still 
be  prosecuted  therein.* 

If  the  injury  to  the  live  stock  be  incurred  while  the  road  is  in  the 
bands  and  possession  of  a  receiver  judicially  appointed,  who  is 
rnnning  the  same,  yet  the  action  for  damages  must  be  against  the 

stapt  of  time  that   the  intervening  Am.  Ry.  Rep.  166. 

period   is   inappreciable,   and  under  '  Toledo,  Burlington  &  Logansport 

such  cifoumstances  we  fail  to  appre-  Ry.  Co.  v.  Tilton,  27  Ind.  71,  72. 

ciate  the  objection."    30  Ind.  87.  'Indianapolis  &  Cincinnati  R.   R. 

'  Toledo,  Burlington  &  Logansport  Co.  «.  Elliott,  20  Ind.  430.     In  Mis- 

Ey.  Co.   V.  Tilton,    27  Ind.  71;    La-  souri,  there  must  be  affirmative  proof 

fayette  &  Ind's  R.  R.  Co.,  and  Ind's  of  the  injury  within  the  jurisdiction 

&  Cin.  R.  R.  Co.,  v.  Bhman,  30  Ind.  of   the   justice:    Nail  v.   St.   Louis, 

88.  Kansas  City  &  Northern  Ry.  Co.,  59 

2  Toledo,  Burlington  &  jLogansport  Mo.  112,  8  Am.  Ry.  Rep.  447.     An 

Ry.  Co.   V.  Tilton,  27  Ind.  71 ;    La-  averment  that  the  animal  was  killed 

fayette  &  Indianapolis  R.  R.  Co.,  and  at  a  point  not  fenced,  and  by  law  re- 

Inrlianapolis    &    Cin.  R.   R.   Co.,   v.  quired  to  be  fenced,  is  sufficient  in  a 

Ehmnn,  30  Ind.  83.     But  objection  to  complaint  before  a  justiqe.    This  im- 

the  jurisdiction  of  the  justice  can  not  pHes  the  animal  went  upon  the  track 

be  made  for  the  first  time  in  the  ap-  at  a  place  not  fenced :    Ohio  &  Mis- 

pellate  court:    South  &  North  Ala.  sissippi   Ry.  Co.  v.    Miller,  46  Ind. 

R.  R.  Co.  V.  Brown,  53  Ala.  651,  13  215,  7  Am.  Ry.  Rep.  240. 
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company,  and  not  against  the  receiver.'  And  so  if  the  injury  be 
committed  by  the  cars  of  the  company  other  than  the  one  owning 
the  road,  while  running  over  and  using  the  same  under  con- 
tract with  the  company  owning  the  road,  the  company  owning 
the  road,  and  not  the  one  committing  the  injury  to  live  stock, 
will  be  liable  under  the  statute."  But  if  the  injury  be  occa- 
sioned by  negligence,  then  doubtless  the  company  committing 
would  be  subject  to  common  law  liability,  although  such  com- 
pany be  not  the  owner  of  the  road,  and  notwithstanding  the  stat- 
utory remedy  against  the  company  owning  the  same. 

Ordinary  negligence  of  the  owner  in  allowing  live  stock  to 
stray  onto  the  track  of  a  railroad,  is  now,  in  Indiana,  no  defense 
for  the  company  as  to  a  place  required  to  be  fenced,  if  they  have  not 
fenced  the  road.'  If  the  injury  occur  at  a  place  where  the  com- 
pany have  no  right  to  fence,  as  at  a  crossing  of  a  highway,  or 
other  place  not  within  the  statute,  that  fact  must  be  set  up  by 
the  plea  or  answer,  and  is  for  the  defendant  to  prove.* 

It  is  enough,  in  Indiana,  if  the  plaintiffis  prtition  or  declara- 
tion allege  the  killing  or  injury,  and  that  the  road  was  not  fenced, 
and  that  he  prove  the  same;  if  at  a  place  not  allowable  to  be- 
fenced,  that  must  be  pleaded  and  proved,  as  above  stated,  in 
avoidance  of  liability .° 

>  Ohio  &  Misa.  R.  R.  Co.  v.  Fitcb,  20  Cin.  &  St.  Louis  R.  R.  Co.  v.  Brawn, 

Ind.  498,  500;  Louisville,  New  Albany  44  Ind.  409;  Indianapolis,  Peru  &  Chi. 

&  Chi.  R.  R.  Co.  V.  Cauble,  46  Ind.  277.  R.  R.  Co.  v.  Wolf,  47  Ind.  250;  Ohio 

But  see  Ohio  &  Miss.  R.   R.  Co.  v.  &  Miss.  Ry.  Co.  v.  McClure,  Adm'r, 

Davis,  23  Ind.  653,  and  ante,  chap.  47  Ind.  317.     But  otherwise  in  Wis- 

45,  subdn.  2.  consin:    McCandless    v.    Chicago   & 

2  Indianapolis  &  Madison  R.  R.  Co.  Northwestern  Ry.  Co.,  45  Wis.  365, 

V.   Solomon,  28  Ind.   534.     But  see  19  Am.  Ry.  Rep.  374. 
Cincinnati  &  Martinsville  R.  R.  Co.  *  Pittsburgh,  Cin.  &  St.  Louis  R.  R. 

r.  Paskins,  36  Ind.  380,  5  Am.  Ry.  Co.  v.  Brown,  44  Ind.  409;  Indianap- 

Rep.  570.  See  also,  Pittsburgh,  Cincin-  olis,  Peru  &  Chi.  R.  R.  Co.  v.  Wolf, 

nati  &  St.  Louis  Ry.  Co.  ».  Bolner,  57  47  Ind.  250, 

Ind.  572;   Same  v.  Hannon,  60  Ind.         » See  Mobile  &  Ohio  R.  R.  Co.  v. 

417;   Same  v.  Currant,  61  Ind.  38;  Williams,  53  Ala.  595, 13  Am.  Ry. Rep. 

Cincinnati,  H.  &  D.  R.  R.  Co.  ■».  Bun-  153.    Negligence  must  be   averred: 

nell,  Id.  183;    JefFersonville,  Madi-  /ftirf,  and  South  &  North  Ala.  R.  R.  Co. 

son  &  Ind.  R.  R.  Co.  v.  Downey,  Id.  v.  Hagood,  53  Ala.  647,  13  Am.  Ry. 

28^-  Rep.  161.     An  averment  that  the  act 

^Jeffersonville,  Madison  &  Indian-  charged  is  "to  the  damage  of  the 

apolis  R.  R.  Co.  v.  O'Connor,  37  Ind.  ptaintifF "  in  a  specified  sum,  is  a  suffi- 

95,  5  Am.  Ry.  Rep.  566j    Pittsburgh,  cient   prayer   for   relief:    Louisville, 
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Under  the  Indiana  Statutes  of  1853  and  1863,  it  is  held  in  that 
state  that  actual  contact  of  the  cars  or  engine  of  the  company 
with  the  animal  injured  is  necessary  to  enable  the  owner  to  main- 
tain an  action  against  a  railroad  corporation  for  injury  to  live 
stock.'  For  an  act  of  negligence,  however,  at  common  law,  by 
which  live  domestic  animals  are  injured  by  being  recklessly  driven 
into  trestle  work  by  a  train  of  the  company,  an  action  will  lie, 
although  the  animals  be  not  touched  by  the  engine  or  train.^  But 
for  an  injury  under  like  circumstances  resulting  merely  from 
fright  at  the  approaching  train,  and  unaccompanied  by  any  neg- 
ligence on  the  part  of  the  company,  there  is  no  liability." 


New  Albany  &  Chicago  Ry.  Co.  v. 
Smith,  58  Ind.  575,  19  Am.  Ry.  Rep. 
18. 

'  Peru  &  Indianapolis  R.  R.  Co.  v. 
Basket,  10  Ind.  409;  Ohio  &  Miss. 
Ry.  Co.  V.  Cole,  41  Ind.  331;  Indian- 
apolis, Bloomington  ti^  Western  Ry. 
Co.  V.  McBrown,  46  Ind.  229;  L.,  N. 
A.  &  C.  Ry.  Co.  V.  Smith,  supra; 
Baltimore,  P.  &  C.  Ry.  Co.  v. 
Thomas,  60  Ind.  107.  And  see  Laf- 
ferty  v.  Hannibal  &  St.  Joseph  R.  R. 
Co.,  44  Mo.  291.  It  is  held  otherwise 
under  the  Kansas  statute  (Laws  1874, 
ch.  94):  Atchison,  Topeka  &  Santa  Fe 
■  R.  R.  Co.  .>.  Jones,  20  Kans.  527,  20 
Am.  Ry.  Rep.  308.  The  statute  im- 
posed liability  for  injury  "  by  the  en- 
gine or  cars  on  such  railway,  or  in 
any  other  manner  whatever  in  operat- 
ing such  railway" :  Ibid.  See,  also, 
Atchison,  Topeka  &  Santa  Fe  R.  R. 
Co.  V.  Edwards,  20  Kans.  531,  20  Am. 
Ry.  Rep.  311.  In  this  case  the  stock  got 
upon  the  track  where  it  was  not  fenced 
as  required  by  law,  and  though  not 
frightened  by  a  train,  they  attempted 
to  cross  a  bridge,  and  were  caught  be- 
tween the  ties  and  injured.  The  de- 
fendant was  held  not  liable  within 
said  act;  but  negligence  being  found 
by  the  jury  in  the  construction  of  the 
bridge,  it  was  held  liable  on  that 
ground.  (But  see  Memphis  &  Charles- 
ton R.  R.  Co.  V.  Lyon,  62  Ala.  71.) 


But  for  injuries  caused  by  employes 
of  the  company  in  extricating  the  ani- 
mals from  their  position  after  they 
were  discovered,  they  were  held  liable 
under  the  stock  act:  A.,  T.  &  S.  F. 
R.  R.  Co.  V.  Edwards,  supra.  Attor- 
neys' fees  having  been  allowed,  as  pro- 
vided by  the  act,  and  assessed  in  gross, 
they  were  stricken  out,  as  no  mode  of 
apportioning  them  could  be  gathered 
from  the  evidence:  Ibid.  Where  the 
injuries  inflicted  upon  a  horse  are  of  a 
character  to  render  him  valueless,  the 
admission  of  evidence  that  he  was,  in 
consequence  thereof,  killed  by  employ- 
es of  the  road,  will  be  held  not  to  have 
prejudiced  the  defendant :  Welsh  v. 
C,  B.  &  Q.  R.  R.  Co.,  53  la.  632;  S.  C. 
6  N.  W.  Repr.  13,  21  Am.  Ry.  Rep. 
181.  But  railroad  companies  have 
been  held  not  liable  for  injuries  to 
cattle  occasioned  by  falling  into  a  well 
on  their  grounds,  even  where  they  h3,ve 
failed  to  fence:  Aurora  Branch  R.  R. 
Co.  V.  Grimes,  13  111.  585;  111.  Cent.  R. 
R.  Co.  V.  Carraher,  47  111.  333;  Hughes 
V.  Hannibal  &  St.  Joseph  R.  R.  Co., 
66  Mo.  325. 

"Ohio  &  Miss.  Ry.  Co.  v.  Cole,  41 
Ind.  331;  Indianapolis,  Bloomington 
&  Western  Ry.  Co.  v.  McBrown,  46 
Ind.  229;  Young  v.  St.  Louis,  Kansas 
City  &  Northern  Ry.  Co.,  4  la.  172. 

'Peru  &  L  R.  R.  Co.».  Hasket, 
supra. 
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Under  the  statute  of  Indiana  in  regard  to  fencing  of  railroads, 
it  is  a  good  defense  of  the  company,  to  an  action  for  killing  or 
injuring  live  stock  of  an  adjoining  land  holder  by  the  cars  of  the 
company,  that  such  land  holder  had  contracted  with  the  company 
to  erect  the  fence  himself,  and  to  keep  it  up,  and  had  been  paid 
for  so  doing;  but  instead  of  erecting  a  proper  and  sufficient  one, 
erected  so  poor  a  one  that  his  live  stock,  turned  by  him  into  his 
own  adjoining  premises,  got  through  on  the  railroad  and  were 
injured.  The  injury  in  such  case  was  held  to  have  been  incurred 
in  his  own  wrong/  And  though  the  law  is  iii  the  nature  of  a  po- 
lice regulation,  the  obligation  of  which,  as  we  have  seen,  can  not 
be  released  by  the  contract  of  a  citizen  with  the  company,  yet  the 
failure  of  the  citizen  to  comply  with  the  law  will  prevent  a  re- 
covery by  himself  for  injuries  occasioned  by  his  neglect  to  do  so.^ 

And  so  where  the  railroad  company  has  fenced  its  track  as  re- 
quired by  the  statute,  and  by  permission  the  adjoining  land 
holder  is  allowed  to  make  a  private  passway  for  his  own  use 
across  the  railroad,  from  field  to  field  belonging  to  him,  and  ad- 
joining to  the  road,  and  he  himself  neglects  to  keep  the  same  in 
repair,  by  reason  whereof  his  live  stock  gets  onto  the  track  and 
is  injured  or  killed,  without  negligence  of  the  company,  by  one 
of  its  trains,  the  company  are  not  liable."  And  the  same  rule 
holds  good  in  regard  to  grantees  of  such  land  holder;  and  also  to 
his  tenant  in  possession  of  the  premises.* 

But  though  the  crossing  be  a  private  one,  yet  if  it  be  at  a 
place  where  the  company  have  a  right  to  fence,  that  is,  at  where 
it  is  legal  to  make  a  fence,  and  it  does  not  make  one,  or  makes 
an  insufficient  one,  or,  making  one,  fails  to  keep  it  in  repair,  and 
stock  be  thus  injured  or  killed  by  reason  of  such  omission  or  ab- 

'  President,  etc.,  of  Terre  Haute  &  Richmond  R.  R.  Co.  v.  Smith,  16  Ind. 

Richmond    R.  R.  Co.  v.   Smith,   16  102. 

Ind.  102;    Indianapolis  &  Cin.  R.  R.  « The    Indianapolis,    Pittsburgh  & 

Co.  V.  Adkins,  2.3  Ind.  340;  Indianap-  Cleveland  R.  R.  Co.  v.  Shimer,  17  Ind. 

olis,  Pittsburgh  &  Cleveland  R.  R.  Co.  295;  Indianapolis  &  Cin.  R.  R.  Co.  v. 

V.  Petty,  25  Ind.  413;  Cincinnati,  H.  Adkins,  23  Ind.  340;  Koutz  v.  Toledo, 

&  I.  R.  R.  Co.  V.  Ridge,  54  Ind.  39;  Wabash  &  Western  Rv.  Co.,  54  Ind. 

Bait.,  P.  &  C.  R.  W.  Co.  ».  Johnson,  515. 

59  Ind.  188.    And  see  Pittsburg,  Cin-  *The    Indianapolis,   Pittsburgh    & 

cinnati  &  St.  Louis  Ry.  Co.  v.  Smith,  Cleveland  R.  R.  Co.  v.  Shimer,  17  Ind. 

26  Ohio  St.  124,  11  Am.  Ry.  Rep.  48.  295;  Indianapolis,  Pittsburgh  &  Cleve- 

2  President,  etc.,  of  Terre  Haute  &  land  R.  R.  Co.  v.  Petty,  25  Ind.  413. 
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Bence  of  a  sufficient  fence,  and  the  making  of  or  keeping  np  the 
same  has  not  devolved  upon  the  owner  of  the  injured  animals, 
the  company  will  be  liable.^ 

The  nature  of  the  fence  required  of  a  railroad  company  is 
simply  what  is  termed  a  legal  one;  "  such  an  one  as  good  hus- 
bandmen generally  keep."  "  But  if  the  company  properly  fence, 
they  are  liable  only  for  negligence,  and  on  common  law  princi- 
ples.' 

Under  the  statute  of  Indiana  of  1853,  railroad  companies  are 
not  liable  for  injury  to  live  stock  as  for  want  of  a  fence,  and  irre- 
spective of  negligence,  willful  misconduct,  or  unavoidable  acci- 
dent, in  suits  brought  in  the  court  of  common  pleas.  In  that 
court,  there  must  be  evidence  on  the  part  of  the  plaintiff  to 
bring  his  case  within  the  principles  of  the  common  law;  he 
must  not  only  prove  the  injury,  but  negligence  or  willful  wrong, 
and  that  the  same  was  the  proximate  cause  of  such  injury,  but 
must  also  show  ordinary  care  on  his  part,  or  else  he  can  not  re- 
cover. It  is  only  in  actions  before  justices  of  the  peace  that  the 
rule  of  the  common  law  in  this  respect  is  changed.* 

If  the  live  stock  or  animals  of  a  third  person  be  stabled  or 
kept  upon  the  premises  of  an  adjoining  land  owner,  and  stray 
onto  and  be  injured  on  the  railroad,  where  the  company  along 
said  premises  have  neglected  to,  and  yet  were  bound  in  law  to, 
fence,  then   the  owner  of  such  animals  has  a  right  of  action 

■The  Indiana  Cent.  Ry.  Co.  v.  Lea-  company  will  be  liable:    Atlanta  & 

mon,  18   Ind.  173;    Pittsburgh,  Gin-  West  Point  R.  R.  Co.  v.  Hudson,  62 

cinnati  &  St.  Louis  Ry.  Co.  v.  Eby,  55  Ga.  679. 

Ind.  567,  16  Am.  Ry.  Rep.  244;  Mc-  'Toledo    &    Wabash    Ry.    Co.    v. 

Kinley  v.  C,  R.  I.  &  P.  R.  R.  Co.,  47  Thomas,  18  Ind.  215,  217. 

la.  76.  *  Jeffersonville  R.  R.  Co.  v.  Martin, 

» Toledo  &  Wabash  Ry.  Co.  ».  10  Ind.  (Tanner),  416.  The  mere  ex- 
Thomas,  18  Ind.  215,  217.  Expert  ercise  of  one's  own  right,  without 
testimony  is  not  admissible  to  deter-  wrong  to  another,  or  negligence  re- 
mine  whether  a  fence  is  suitable:  suiting  in  wrong,  will  not  render  a  per- 
Swartout  V.  N.  T.  Cent.  &  H.  R.  R.  R.  son  liable:  Indianapolis  &  Cm.  R.  R. 
Co.,  7  Hun,  571;  Enxight  ».  San  Fran-  Co.  v.  Wright,  13  Ind.  213;  Toledo, 
Cisco  &  S.  J.  R.  R.  Co.,  33  Cal.  230.  Wabash  &  Western  R.  R.  Co.  v.  Hib- 
But  see  Leuisville,  New  Albany  &  Chi-  bert,  14  Ind.  509.  The  rule  is  other- 
cago'^'Ry.  Co.  v.  Spain,  61  Ind.  460.  wise  in  Minnesota:  Whittier  v.  Chica- 
If  a  barbed  wire  fence  is  used,  means  go,  Milwaukee  &  St.  Paul  Ry.  Co.,  24 
must  be  taken  to  prevent  cattle  from  Minn.  394;  S.  C.  2  N.  W.  Eepr.  20,  iS 
being  driven  thereon  by  fright,  else  the  Am.  Ry .  Rep.  450. 
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agajnst  the  company,  to  the  same  extent  as  wonld  snch  land  owner 
nnder  the  statute,  if  the  animals  injured  were  his  own;  the 
protection  which  the  law  places  around  the  land  owner's  stock, 
innres  also  to  the  live  stock  of  others  on  his  premises  by  and 
with  his  concurrence  and  consent' 

"Where,  by  law,  railroad  companies  are  required  to  fence  their 
roads  where  they  pass  through  inclosed  grounds,  and  animals  of 
an  adjoining  land  owner  are  found  injured  or  killed  npon  a  rail- 
road at  a  place  in  his  inclosed  grounds  at  which  the  railroad  is 
not  fenced,  the  presumption  is,  if  nothing  appear  to  the  con- 
trary, that  the  animals  injured  strayed  onto  the  road  at  such 
unfenced  place,  and  it  is  not  necessary  to  prove  that  the  animals 
entered  thereon  from  the  want  of  a  fence ;^  and  if  the  same  be 
at  a  place  where  there  is  no  public  crossing,  the  company  will 
be  liable,  so  far  as  such  liability,  under  the  statute,  may  result 
from  a  failure  to  fence  at  that  particular  place.'  Evidence  is  not 
admissible  of  the  killing  of  other  cattle  running  at  large;*  or 
of  a  failure  to  fence  at  other  places,  or  neglect  to  repair  at  other 
times  or  places.* 


'  Sawyer  v.  Vermont  &  Mass.  R.  R. 
Co.,  105  Mass.  196;  Marietta  &  Cin- 
cinnati R.  R.  Co.  V.  Stephenson,  2i 
Ohio  St.  48,  6  Am.  Ry.  Rep.  428.  But 
otherwise  when  the  cattle  are  unlaw- 
fully there:  Giles  v.  Boston  &  Maine 
R.  R.,  55  N.  H.  552,  11  Am.  Ry.  Rep. 
203.  See  further,  Curry  v.  Chicago  & 
Korthweslem  Ry.  Co.,  43  Wis.  665, 
16  Am.  Ry.  Rep.  219;  ante,  chap. 
26,  subdn.  4. 

'  Fickle  V.  St.  Louis,  Kansas  City  & 
Northern  R.  W.  Co.,  54  Mo.  219; 
Aubuchon  v.  St.  Louis  &  I.  M.  R.  R. 
Co.,  52  Mo.  522;  Spinner  ».  New 
York  Central  &  Hudson  River  R.  R. 
Co.,  67  N.  T.  158,  15  Am.  Ry.  Rep. 
126.  In  the  case  first  above  cited,  the 
court  refer  to  the  seeming  dissent  on 
this  point,  in  Cecil  v.  Pacific  R.  R., 
47  Mo.  246,  as  not  to  be  regarded  as 
ignoring  the  principle  here  held.  See 
Toledo,  Peoria  &  Warsaw  Ry.  Co.  v. 
Pineo,  56  111.  308,  4  Am.  Ry.  Rep.  534, 
as  to  evidence  of  injury.    By  statute, 


in  some  states,  the  mere  fact  of  the  in- 
jury is  made  pnwa/ocieproof  of  neg- 
ligence: Louisville  &  Nashville  R.  R. 
Co.  V.  Brown,  13  Bush,  475;  Kentucky 
Cent.  R.  R.  Co.  v.  Lebus,  14  Bush, 
518;  Atlantic  &  Gulf  R.  R.  Co.  v.  Grif- 
fin, 61  Ga.  11;  Mobile  &  Ohio  R.  R. 
Co.  V.  Williams,  53  Ala.  595;  Little 
Rock  &  Fort  Smith  R.  R.  Co.  v.  Payne, 
33  Ark.  816.  But  in  such  case  the 
company  may  relieve  itself  from  lir- 
bility  by  showing  proper  care:  L.  R. 
&  F.  S.  R.  R.  Co.  11.  Payne,  supra; 
Durham  v.  Wilmington  &  Weldon  R. 
R.  Co.,  82  N.  Car.  352.  See  Mobile  & 
0.  R.  R.  Co.  V.  WiUiams,  supra. 

'  Fickle  V.  St.  Louis,  Kansas  City  & 
Northern  R.  W.  Co.,  54  Mo.  219; 
Marietta  &  Cincinnati  R.  R.  -Co.  v. 
Stephenson,  supra. 

'McCandless  v.  Chicago  &  North 
Western  Ry.  Co.,  45  Wis.  365, 19  Am. 
Ry.  Rep.  374. 

*  Great  Western  R.  R.  Co.  v.  Morth- 
land,  30  111.  451;  Chicago,  Burlington 
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The  rule  of  law  that  exempts  a  railroad  company  from  fenc- 
ing its  road  at  public  crossings  of  highways  and  streets,  applies 
to  such  streets  and  highways  as  have  been  dedicated  or  lawf'ullv 
established  as  such,  whether  improved  so  as  to  be  used  or  not. 
There  can  be  no  right  to  fence  up  a  road  or  street  which  is  es- 
tablished by  law,  and  where  there  is  no  right  to  do  so,  there  is  no 
duty  devolving  on  the  company  to  fence.'  Therefore,  to  hold  the 
company  liable  for  injury  to  live  stock  caused  at  such  places  by 
its  trains,  actual  negligence  must  be  shown;'  but  if  the  injury 
occur  where  the  company  have  a  right  to  fence,  and  are  required 
to,  then  no  negligence  need  be  proved  to  render  it  liable." 

And  so,  under  the  statute  of  Indiana,  if  live  stock  stray  onto 
a  railroad  at  a  point  where  it  ought  to  be,  but  is  not,  fenced,  and 
proceed  to  a  place  where  it  is  not  fenced,  and  can  not  legally  be 
fenced,  and  be  there  injured  or  killed,  without  having  left  the 
road,  and  the  killing  is  by  contact  of  the  engine  or  cars,  the 
company  are  liable  in  an  action  for  the  damages.* 

The  exemption  from  the  obligation  to  fence,  under  the  statute 
of  Indiana,  is  not  construed  by  the  courts  of  that  state  to  extend 
to  places  in  cities,  towns  or  villages,  outside  of  the  district  where 
there  are  streets  and  street  crossings,  although  situate  within  the 
corporate  limits.^ 

Under  said  statute  of  March  4th,  1863,  liability  to  suit  for 
damages  exists  as  well  against  the  owners  of  the  road,  as  all  < 

&  Quincy   R.  K.  Co.  v.  Farrelly,  3  &  Indianapolis  R.  R.  Co.  v.  O'Connor, 

Bradw.  (111.),  60;  Brooks  v.  N.  Y.  &  37  Ind.  95,  5  Am.  Ry.  Rep.  566. 
E.  R.  R.  Co.,  13  Barb.  594;   Cecil  v.  'Toledo,  Wabash  &  Western  Ry. 

Pao.  R.  R.  Co-  47  Mo.  246;  Miss.  Cent.  Co.  v.  Howell,  38  Ind.  447;  Jefferson- 

R.  R.  Co.  V.  Milter,  40  Miss.  45.  ville,  Madison  &  Indianapolis  R.  R. 

'Meyer  v.  North  Mo.  R.  R.  Co.,  35  Co.  v.  Lyon,  55  Ind.  477,  16  Am.  Ry. 

Mo.  352.  Rep.  250.    And  see  Witthouse  u.  At- 

2 Meyer  v.  North  Mo.  R.  R.  Co.,  35  lantio  &  Pacific  R.  R.  Co.,'64  Mo.  523, 

Mo.  352;   Gerren  v.  Hannibal  &  St.  17  Am.  Ry.  Rep.  296. 
■  Joseph  R.  R.  Co.,  60  Mo.  405,  9  Am.         =  Jeffersonville,    Madison    &   Indi- 

Ry.  Rep.  247.  anapolis  R.   R.  Co.  v.  Parkhurat,   34 

'Powell  V.  Hannibal  &  St.  Jos.  R.  Ind.  501;  and  so  in  Ohio:  Cleveland  & 

R.  Co.,  35  Mo.  457.    Thus  where  a  Pittsburg  R.  R.  Co.  v.  McConnell,  26 

highway  has  not  been  used  by  the  pub-  Ohio  Sfr."  57,  11  Am.  Ry.,  Rep.   266, 

lie  for  thirty-six  years,  an  abandon-  And  see  Crawford  v.  N.  Y.  Cent.  &  H. 

mentwillbe  presumed,  and  the  raU-  R.  R.  R.  Co.,  18  Hun,  108;  Ells  v. 

road  company   will   not  be   excused  fac.  R.  R.  Co.,  48  Mo.  231. 
from  fencing:    Jeffersonville,  Madison 
89 
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others  operating  or  using  the  same,  for  damages  occasioned  by 
them,  by  injury  to  live  stock  upon  the  road,  as  for  want  of  ^ 
fence.^  If  a  fence  be  built,  and  get  out  of  repair,  then  a  rea- 
sonable time  is  allowed,  by  the  ruling  of  the  courts,  in  which  to 
learn  of  the  same  and  make  repairs;''  and  in  some  cases  it  is  de- 
cided that  a  week  is  more  than  a  reasonable  time;'  in  others, 
that  from  Thursday  until  Sunday  is  time  enough  to  learn  of  the 
defect  and  repair  the  same.*  In  the  case  last  cited,  it  is  said  that 
if  the  company  run  trains  on  Sunday,  they  may  well  be  required 
to  repair  fences  on  Sunday. 

Though  the  statute  of  Illinois, in  requiring  railroad  companies 
to  fence  their  roads,  defines  the  road  intended  as  one  "sufficient 
to  prevent  cattle,  horses,  sheep  and  bogs,  from  getting  on  such 
railroad,"  yet  the  remedy  for  injuries  growing  out  of  the  want 
of  such  fence  is  intended  to  apply  as  well  to  injuries  to  asses  and 
mules,  as  to  cattle,  horses,  sheep  and  hogs.*  To  our  mind,  the 
reference  here  to  the  latter  is  purely  as  descriptive  of  the  kind  of 
fence  required;  if  sufficient  to  turn  cattle,  horses,  sheep  and 
hogs,  then  there  is  no  liability  without  negligence,  but  if  not  so, 
then  liability  accrues  for  killing  or  for  injury  to  live  stock, 
whether  horses  or  mules,  asses  or  cattle.     The  liability  created 

'  Huey  V.  The  Indianapolis  &  Vin-  dianapolis  R.  R.  Co.  v.  Brown,  45  Ind. 

cennes  R.  R.  Co.,  45  Ind.  820;  Fort  90;  Toledo,    Wabash  &  Western  R. 

Wayne,  Muncie  &  Cin.  R.  R.  Co.  v.  W.  Co.  v.  Cohen,  44  Ind.  444. 

Hinebausrh  and  others,  43  Ind.  354.  *  Toledo,  Wabash  &  Western  Ry. 

See  also  Houston  &  Great  Northern  R.  Co.  v.  Cohen,  44  Ind.  444. 

R.  Co../.  Meador,   50  Tex.   77.    But  ^Ohio  &  Miss.  R.R.  Co.  v.  Bruba- 

see  Cincinnati  &  Martinsville  R.  R.  ker,  47   111.  462;   Toledo,  Wabash  & 

Co.  V.  Paskins,  36  Ind.  380,  as  to  what  Western  Ry.  Co.  v.  Cole,  50  III.  184. 

allegations  are  sufficient.  Under  the  English  statute,  pigs  are 

2  Cleveland,  Columbus,  Cin.  &  In-  held  to  be  included  within  the  term 

dianapolis  R.  R.  Co.  v.  Brown,  45  Ind.  "  cattle  "  :  Child  v.  Heam,  Law  Rep. 

90;  Pittsburgh,  Cin.  &  St.  Louis  Ry.  9  Exch.  176.     But  see  Atchison,  To- 

Co.  V.  Eby,  55  Ind.  567;  Toledo,  Wa-  peka    &    Santa    Fe    R.    R.    Co.    ». 

bash  &  Western  Ry.  Co.  v.  Nelson,  Yates,  21   Kans.   618.     Expert  testi- 

77  111.  160;  Davis  v.  Chi.,  R.  I.  &  P.  mony  is  not  admissible  to  prove  the 

Ry.  Co.,  40  la.   292;   McCormick  v.  sufficiency  of  the  fence:  Swartout  )/. 

Same,  41  la.  193;  Wheeler  v.  Erie  Ry.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  7 

Co.,  2  Thomp.  &C.  634;  Lawrences.  Hun,  571.     But  see  Louisville,  New 

Mil.,  Lake  Shore*  Western  Ry.  Co.,  Albany  and  Chicago  Ry.  Co.i).  Spain, 

42  Wis.  826.  61  Ind.  460. 

'  Cleveland,  Columbus,  Cin.  &  In- 
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by  the  statute  is  for  injury  to  "  live  stock,"  which  term  applies 
as  well  to  asses  and  mules,  as  to  cattle,  horses,  hogs  or  sheep. 

The  killing  or  injury  of  live  stock  upon  a  railroad  by  its  train, 
in  Illinois,  at  a  place  where  there  is  no  fence,  and  yet  ought  to 
be  one,  does  not  involve  liability  if  the  animals  get  on  where 
there  is  a  proper  fence,  and  by  leaping  or  breaking  the  same;' 
and  so  if  they  get  on  at  a  public  crossing,  or  other  place  where 
it  is  not  allowable  to  fepce,  and  are  killed  there,  or  are  killed  at 
a  place  elsewhere  on  the  road,  where  there  is  no  fence,  and. yet 
ought  to  be  one,  yet  the  company  are  not  liable.  In  each  of 
these  cases,  to  render  the  railroad  company  liable,  the  killing 
must  be  wantonly  done,  or,  in  the  language  of  Illinois  courts, 
with  gross  negligence.'' 

But  if  the  company  fail  to  fence  its  road  at  all,  at  a  place 
where  by  the  law  it  ought  to  fence,  or,  fencing  it,  make  an  in- 
suiBcient  fence,  or,  having  made  a  sufficient  fence,  fails  to  keep 
the  same  in  repair  for  an  unreasonable  time,  and  live  stock  go 
onto  the  road  by  reason  of  either  of  such  failures,  and  are  there 
killed  or  injured  by  the  trains  of  the  company,  then  the  com- 
pany is  liable  for  the  damages,  irrespective  of  the  question  of 
negligence  on  the  part  of  the  company;'  and,  by  a  recent  ruling, 
irrespective  also  of  the  owner's  allowing  the  animals  to  go  at 
large  near  a  railroad  crossing,  in  case  the  killing  be  accompanied 
with  gross  negligence;  but  not  for  ordinary  or  slight  negligence.* 
In  actions,  however,  for  such  injuries,  the  ownership  must  in  all 
cases  correspond  with  the  claim  made  by  plaintiff.  If  the  action 
is  joint,  the  ownership  must  be  joint;  if  individual,  the  owner- 
ship must  be  individual.^ 

■  And  see  Child  v.  Hearn,  supra.  R.  R.  Co.  v.  Linder  and  Others,  39  III. 

^Logansport,  Peoria  &   Burlington  433;  Chicago,  B.  &  Q.  R.  R.  Co.  v. 

R.  R.  Co.  V.  Caldwell,  38  111.  280;  Chi-  Magee,  60  111.   529;   Rockford,  Rock 

cago  &  Alton  R.  R.  Co.  e.  Utley,  38  Island  &  St.  Louis  R.  R.  Co.  v.  Lynch, 

111.  410;    St.   Louis,   Alton   &  Terre  67  111.  149;  Toledo,  Peoria  &  Warsaw 

Haute  R.  R.  Co.  v.  Linder  and  others,  Ry.  Co.  ».  Pence,  68  111.  524;  Same  v. 

39  111.  433;  Ohio  &  Miss.  Ry.  Co.  v.  Logan,  71  111.  191;  Same  v.  Lavery, 

Clutter,  82  111.  123.     And  see  Cary  v.  Id.  622;  Same  v.  Delehanty,  Id.  615; 

St.  Louis,  Kansas  City  &  Northern  R.  Ohio  &  Miss.  Ry.  Co.  v.  Clutter,  82 

W.  Co.,  60  Mo.  209;  Small  v.  Chicago,  111.  123. 

Rock  Island  &  Pacific  R.  R.  Co.,  50  ^Headen  v.  Rust,  39  111.  186,  194. 

la.  338.  °  St.  Louis,  Alton  &  Terre  Haute  R. 

°St.  Louis,  Alton  &  Terre  Haute  R.  Co.  v.  Linder  and  others,  39  lU. 
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In  Tennessee,  under  the  statute,Hhe  burden  of  proof,  in  actions 
against  railroad  companies  for  injury  to  live  stock,  is,  after  the 
killing  or  injury  is  shown,  thrown  upon  the  defendant  to  justify 
or  excuse  the  acf 

In  such  action,  the  evidence  of  the  agent,  engineer  or  em- 
ploye is  excluded.'  But  this  exclusion  of  evidence  is  held  to 
apply  only  to  the  evidence  of  the  particular  engineer,  agent  or 
employe  of  the  company,  whose  alleged  negligence  or  fault  is 
involved  in  the  inquiry,  or  is  alleged  to  have  caused  the  injury; 
it  does  not  extend  to  agents,  employes  or  servants  of  the  com- 
pany generally.* 

On  a  trial  for  injury  to  live  stock  by  a  railroad  train,  an  ex- 
perienced locomotive  engineer  is  competent  to  testify,  as  an  ex- 
pert, as  to  whether  the  injury  could  have  been  avoided,  in  view 
of  the  distance  proven  between  the  approaching  train  and  the 
animals,  at  the  time  of  their  appearance  in  view  upon  the  track.' 
And  if,  from  the  evidence  of  the  case,  it  shall  appear  to  tlia 
jury  that  due  care  would  not  have  prevented  the  injury,  then  it 
is  their  duty  to  find  for  defendant,  and  the  court  should  so  in- 
struct." 

In  Alabama  the  law  is  stated  as  follows  in  a  recent  case:  "  a 
railroad  company  is  liable  for  injuries  to  stock  when  they  re- 
sult from  the  negligence  of  its  servants  or  agents,  whenever 
and  wherever  it  may  occur.  If  the  injury  occurs  at  or  near 
any  public  road  crossing,  or  any  regular  depot  or  stopping 
place,  or  within  the  corporate  limits  of  any  town  or  city,  or 
because  of  an  obstruction  which  could  or  ought  to  have  been 

433.    Ownership    must    be    proved:  Pugett,  3  Cold.  402;   Home  v.  The 

"Welsh  V.  C,  B.  &  Q.  E.  R.  Co.,  53  Memphis  &  Ohio  E.  R.  Co.,  1  Cold. 

la.  632;  8.  C.  6  N.  W.  Repr.  13,  21  72. 

Am.  Ry.  Eep.  181.    But  possession  is  « Bellefontaine  &  Indiana  R.  R.  Co. 

prima  facie  evidence  of  ownership:  v.  Bailey,  11  Ohio   St.  333;  Same  v. 

Toledo,  Wahash  &  Western  Ry.  Co.  Fifer,  11  Ohio  St.  339;  Richmond  & 

i>.  Stevens,  63  Ind.  337.  Danville  R.  E.  Co.  v.  Anderson,  31 

'  Code,  1166.  Gratt.  812.    And  so  as  to  the  proper 

''  Home  V.  The  Memphis  &  Ohio  R.  place  for  the  brakeman  under  a  given 

R.  Co.,  1  Cold.  72;  Nashville  &  Chat,  stateof  facts:    Cincinnati  &  Zanesville 

R.  R.  Co.  V.  Fugett,  3  Cold.  402.  R.  R.  Co.  «.  Smith,  22  Ohio  St.  227. 

'Home  !!.  The  Memphis  &  Ohio  R.  » Bellefontaine  &  Indiana  R.  R.  Co. 

R.  Co.,  1  Cold.  72;  Nashville  &  Chat.  v.  Bailey,  supra;  Same  v.  Fifer,  11 

R.  R.  Co.  ».  Fugett,  3  Cold.  402.  Ohio  St.  839. 

*  Nashville  &  Chat.  R.  R.  Co.  «. 
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perceived,  no  degree  of  diligence  will  excuse  the  company  from 
liability,  unless  all  the  requirements  of  the  statute  have  been 
observed.  In  either  case,  the  injury  being  shown,  the  burden 
of  proof  is  on  the  railroad  company  to  acquit  itself  of  negli- 
gence, or  to  show  a  compliance  with  the  statute."  '  The  act  of 
that  state  of  April  23,  1873,  is  not  compulsory  upon  either  rail- 
road companies  or  owners  of  stock,  and  does  not  increase  the 
liability  of  railroad  companies."  Under  the  provision  of  the 
statute  of  that  state  for  making  presentment  of  claims  to  the 
railroad  company,  it  is  held,  that  if  the  company  appoint  an 
agent  to  attend  to  such  matters,  a  presentment  to  him  is  suffi- 
cient;^ and  proof  that  such  agent  inquired  after  the  claim  and 
offered  to  settle  it,  will  authorize  the  presumption  of  a  present- 
ment.* 

3.  Under  the  statute  as  for  a  defective  fence, — Though  the 
statute  requires  the  company  to  make  and  keep  up  a  fence,  it  is 
not  to  be  construed  to  mean  that  it  shall  be  constantly  kept  up — 
that  it  may  never  get  out  of  order,  without  thereby  placing 
the  company  in  the  light  of  violating  the  statute;  on  the  con- 
trary, it  is  well  settled,  that  where  a  proper  fence  is  once  made, 
then  if  it  from  any  cause  becomes  defective  or  insufficient,  or  is 
thrown  down  or  left  open,  that  it  is  the  duty  of  the  company  to 
know  and  ascertairi  the  same  within  a  reasonable  time,  and  therer 
after,  within  a  still  further  reasonable  time,  to  repair  or  restore 
the  fence  to  a  proper  condition.*    This  detense,  however,  must 

>  Mobile  &  Ohio  R.  R.  Co.  v.  Wil-  (Ch.  94,  Laws  1874),  there  must  be 

Hams,  53  Ala.  595,  13  Am.  Ry.  Rep.  proof  of  a  demand  in  accordance  with 

153.  sec.  2  of  the  act,  in  order  to  sustain 

^  South  &  North  Ala.  R.  R.  Co.  v.  the  action:  Kansas  Pacific  Ry.  Co.  «>. 

Hagood,  53  Ala.  647,  13  Am.  I^.  Rep.  Ba.ll,  19  Kans.  535,  19  Am.  Ry.  Rep. 

161.    The  stock  act  of  that  state  of  46.     A  demand  made  upon  a  general 

Feby.  3,  1877,  making  railroad  com-  superintendent    ia     good:       Central 

panies  absolutely  liable  for  injury  to  Branch  R.  R.  Co.  v.  Ingram,  20 Kans. 

stock,   irrespective  of   negligence,  is  66,  19  Am.   Ry.  Rep.   218.    Proof  of 

declared  unconstitutional  in  Zeigler  v.  service  of  notice  upon  a  "  station  agent 

S.  &  N.  Ala.  R.  R.  Co.,  58  Ala.  594,  20  of  the  road  ''  is  sufficient:  Welsh  v. 

Am.  Ry.  Rep.  463.  C,  B.  &  Q.  R.  R.  Co.,  53  la.  632;  S. 

^S.  &  N.  Ala.  R.  R.  Co.   v.  Ha-  C.  6  N.  W.  Repr.  13,21  Am.  Ry.  Rep. 

good,  supva;  Same  v.  Brown,  53  Ala.  181. 

651, 13  Am,  Ry.  Rep.  166;  Union  Trust  *  S.  &  N.  Ala.  R.  R.  Co.  v.  Hagood, 

Co.  V.  Kendall,  20  Kans.  515,  20  Am.  supra. 

Ry.  Rep.  294.    Under  the  Kansas  Act  ^  Aylesworth  v.  Chi.,  Rock  Isld.  & 
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be  pleaded  and  proved?  Thus,  a  railroad  company  is  not  liable 
for  injuries  resulting  from  such  temporary  destruction  of  its 
fences,  or  by  the  fence  being  thrown  down  or  left  open  by  other 
persons  than  its  own  employes,  oflScers,  or  agents,  until  it  has 
notice  thereof,  or  a  reasonable  time  has  elapsed  for  obtaining 
notice  thereof,  and  in  which  to  make  the  required  repair,  or 
remedy  the  evil.^  In  such  cases,  the  company  are  without  fault; 
and  having  discharged  its  duty  to  the  public  by  making  a  fence, 
is,  under  the  statute,  not  liable  for  subsequent  defects,  if  dili- 
gence has  been  used  to  discover  and  remedy  any  defect  or  injury 
to,  or  leaving  open,  the  fences.' 

Such,  too,  is  the  doctrine  in  Illinois.  Though  railroad  com- 
panies are  bound,  under  the  statute,  to  keep  the  fences  of  their 
road  in  repair,  when  they  have  once  fenced,  yet  they  are  entitled 
to  a  reasonable  time  to  learn  of  the  same  being  out  of  repair,  in 
case  of  a  breach,  and  are  not  chargeable  with  instantaneous  notice 
thereof.  They  are,  moreover,  entitled  to  have  a  reasonable  time 
in  which  to  repair  the  same  after  learning  of  the  defect,  but  must 
do  so  with  most  diligent  dispatch;  and,  therefore,  where  the 
fence  is  shown  to  have  been  in  good  order  on  Saturday  in  the  even- 
ing, and  found  out  of  repair  on  Monday  morning,  tiie  company 
are  not  chargeable  with  neglect  of  duty  in  obtaining  information 
thereof,  and  are  not  liable  for  injuries  inilicted  by  reason  thereof, 
witliout  other  fault  on,  their  part.*    But  where  the  bars  of  a  farm 

Pacif.  R.  R.  Co.,  30  Iowa,  459;  Lem-  Swearin^en,  33  III.  289;  Toledo,  Wa- 

mon  V.  The  Chicago  &  N.  Western  R.  bash  &  Western  Ry.  Co.  v.  Nelson,  77 

R.  Co.,  32  Iowa,  151;  MeCormick  v.  111.  160;  Indianapolis  &  St.  Louis  R. 

C,  R.  I  &  P.  Ry.  Co.,  41  la.  193;  R.  Co.  ».  Hall,  88  lU.  368,  21  Am. 

Brown  ».  Mil.  &  Prairie  Du  ChienHy.  Ry.  Rep.  311. 

Co.,  21  Wis.  39;  Antisdel  v.  Chicago  '  Jeflfersonville,  Madison  &  Indian- 

&  N.  Western  Ry.  Co.,  26  Wis.  14-5;  apolis  R.  R.  Co.  v.  Sullivan,  38  Ind. 

Laude  v.  Chicago  &  N.  Western  Ry.  262,  10  Am.  Ry.  Rep.  279. 

Co.,33  Wis.  640;  Jones  ».  Chicago  &  ^  Toledo  &  Wabash  R.   R.   Co.  c. 

Northwestern  Ry.  Co.,  49  Wis.  362;  Fowler,  22  Ind.  316;  Chicago  &  Alton 

S.  C.  1  Am.  &  Eng.  R.  R.  Cases,  61;  R.  R.  Co.  v.  Saunders,  85  111.  288;  In- 

Toledo  &  Wabash  R.  R.  Co.  v.  Fowler,  dianapolis  &  St.  Louis  R.  R.  Co.  «. 

22  Ind.  316;  Indianapolis,  P.  &  0.  R.  Hall,  88  111.  368.    But  see  Hammond 

R.  Co.  V.  Truitt,  24  Ind.  162;  Toledo,  v.  Chicago  &  North  Western  R.  R. 

Wabash  &  Western  Ry.  Co.  v.  Cohen,  Co.,  43  la.  168,  14  Am.  Ry.  Rep.  412. 

44 Ind. 444; Cleveland, Columbus,  Cin.  'Toledo  &  Wabash  R.   R.  Co.  ». 

&  Indianapolis  R.  R.  Co.  v.  Brown,  Fowler,  22  Ind.  316.  319,  320. 

45  Ind.  90;  lU.  Cent.  R.  R.  Co.  v.  ■'111.  Cent.  R.  R.  Co.d.  Sweaiingen, 
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crossing  are  left  down  and  entirely  neglected  for  the  space 
of  three  months,  when  the  statute  requires  the  company  to 
erect  and  maintain  a  sufficient  fence,  and  where  cattle  are  by  law 
allowed  to  go  at  large,  if  then  an  animal  stray  into  the  close  of  the 
adjoining  land  holder,  at  whose  premises  the  neglected  bars  are 
thus  down,  and  enter  onto  the  railroad  through  the  same,  and  be 
there  injured  or  killed,  the  railroad  company  is  liable  to  respond 
in  damages  for  the  loss:  it  being  negligent,  under  the  statute,  in 
allowing  the  bars  to  remain  out  of  ord'er  for  an  unreasonable 
time.' 

Where  the  adjoining  land  owner  has,  for  a  valuable  considera- 
tion, agreed  to  build  and  keep  in  repair  the  fenee,  he  can  not  re- 
cover for  an  injury  to  his  stock  caused  by  his  failure  to  repair, 
even  though  the  insnificiency  was  caused  by  a  casualty,  unless 
the  injury  is  intentional,  or  the  result  of  gross  carelessness.^ 

The  duty  to  properly  fence  the  road  is  not  discharged  by 
merely  making  a  contract  to  have  it  done,  if  the  performance  is 
insnlEeient." 


47  111.  206;  Chi.  &  N.  W.  By.  Co.  d. 
Barrie,  55  111.  226;  Chicago,  Burling- 
ton &  Quincy  R.  R.  Co.  v.  Magee,  60 
111.  529;  Ind.  &  St.  L.  R.  R.  Co.  v. 
Hall,  supra.  The  company  are  en- 
titled to  a  reasonable  time  in  which  to 
learn  of  the  breach,  and  after  that  a 
sufficient  time  to  repair, with  diligence: 
111.  Cent.  R.  R.  Co.  v.  Swearingen, 
supra;  Chi.  &  N.  W.  Ry.  Co.  v.  Bar- 
rie, supra. 

1  111.  Cent.  R.  R.  Co.  ».  Arnold,  47 
III.  173.  And  see  Jones  e.  Chicago  & 
Northwestern  Ry.Co.,  49  Wis.  352;  S. 
C,  1  Am.  &  Eng.  R.  R.  Caa.  61'.  The 
coinplaint  must  allege  that  the  road 
was  not  securely  fenced:  Indianapolis, 
Cincinnati  &  Lafayette  R.  R.  Co.  v. 
Robinson,  35  Ind.  380, 4  Am.  Ry.  Rep. 
544.  Even  at  common  law,  an  al- 
legation was  necessary  that  the  injury 
did  not  result  from  negligence  of  the 
plaintiif:  Ibid.  See  Cleveland,  Co- 
lumbus, Cincinnati  &  Indianapolis  R. 
W.  Co.  V.  Crossley,  36  Ind:  370,  5  Am. 
Ry.  Rep.  552,  as  to  the  construction  of 


a  release  of  damages  occasioned  by  the 
repair  of  the  road — held,  not  to  release 
damages  for  injury  to  stock. 

'Pittsburg,  Cincinnati  &  St.  Louis 
Ry.  Co.  V.  Smith,  26  Ohio  St.  124,  11 ' 
Am.  Ry.  Rep.  48.  But  the  mere  fact 
that  the  owner  erected  the  fence,  will 
not  release  the  company  from  liability 
for  its  non-repair:  Jefferson ville,  Mad- 
ison &  Indianapolis  R.  R.  Co.  v.  Sulli- 
van, 38  Ind.  262, 10  Am.  Rj^.  Rep.  279. 
It  is  also  held  in  this  state,  under  act 
of  Mar.  25,  1869  (1  S.  &  C.  831),  mak- 
ing it  the  duty  of  both  the  owner 
and  the  company  to  maintain  certain 
fences,  that  if  the  owner,  knowing  the 
fence  to  be  insufBcient,  turns  his  stock 
into  the  field,  he  can  not  recover  for 
their  injury:  Sandusky  &  Cleveland 
R.  R.  Co.  c.  Sloan,  27  Ohio  St.  341. 
But  in  the  absence  of  such  a  statute, 
the  adjoining  owner  would  not  be  re- 
quired to  repair:  Downing  v.  Chicago, 
Rock  Island  &  Pacific  R.  R.  Co.,  43 
la.  96,  14  Am.  Ry.  Rep.  406. 

^  Gill  V.  Atlantic  &  Great  Western 
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When  the  road  is  properly  fenced,  the  company  is  held  to  the 
exercise  of  ordinary  care  only  to  prevent  injury  to  stock;  but  if 
not  properly  fenced,  a  higher  degree  of  care  is  required.* 

Where  cattle  are  unlawfully  pasturing  in  land  adjoining  the 
road,  the  company  will  not  be  liable  for  their  injury,  though  oc- 
casioned by  defective  fences,  which  the  company  was  bound  to 
repair." 

Evidence  is  not  admissible  that  another  cattle  guard,  con- 
structed like  the  one  the  defect  of  which  caused  the  injury,  has 
proven  snflScient;'  nor,  on  the  other  hand,  is  evidence  admissi- 
ble of  a  neglect  on  the  part  of  the  company  to  repair  at  other 
times  or  places.' 

The  question  whether  an  owner  is  guilty  of  contributory  neg- 
ligence in  turning  an  animal,  known  by  him  to  be  breachy,  and 
accustomed  to  jump  or  break  fences,  into  a  lot  adjoining  a  rail- 
road, where  the  animal  is  injured  in  consequence  of  a  defect  in 
the  fence,  is  for  the  jury.*  Such  negligence,  if  found,  would  be 
proximate,  and  would  prevent  a  recovery." 

Where  the  complaint  charges  defendant  with  negligence,  and 
avers  plaintiff's  freedom  from  negligence,  defendant  may  show 
contributory  negligence  by  plaintiff  under  a  general  denial.' 

Ey.  Co.,  27  Ohio  St.  240,  11  Am.  Ry.  land,  30  Dl.  451;  Chicago,  Burlington 

Bep.  51.    The  question  whether  the  &   Quincy    R.  R.  Co.  v.  Farrelly,  3 

fence  is  properly  constructed  is  for  the  Bradw.  (111.),  60;  Brooks  v.  N.T.  &  E. 

jury:   Hammond  v.  Chicago  &  North-  R.  R.  Co.,  13  Barb.  594;  Cecil  v.  Pac. 

western  R.  R.  Co.,  43  la.  168,  14  Am.  R.  R.  Co.,  47  Mo.  246;  Miss.  Cent.  R. 

Ry.  Rep.  412;    McKenly  v.  Chicago,  R.  Co.  v.  Miller,   40  Miss.  45.    The 

Rock  Island  &  Pacific  R.  R.  Co.,  43  la.  condition  of  the  fence  shortly  after  the 

641,  14  Am.  Ry.  Rep.  495.    And  the  injury  may  be    proved:    Mackie   v. 

company  will  be  presumed  to  know  of  Cent.  R.  R.  Co.,  54  la.  540;  S.  C.  6 

the  defects,  if  they  might  acquire  such  N.  W.  Repr.   723.    And  where  the 

knowledge  by  reasonable  care:  Ham-  fence  is  generally  insecure,  proof  of 

mond  V.  C.  &  N.  W.  R.R.  Co.,  supra.  the  particular  place  of  entry  by  cattle 

1  Gill  V.  A.  &  G.W.  Ry.  Co.,  supra;  is  unnecessary :  Louisville,  New  Albany 
Henderson  v.  Chicago,  Rock  Island  &  &  Chicago  Ry.  Co.  v.  Spain,  61  Ind. 
Pacific  R.  R.  Co.,  43  la.  620,  14  Am.  460. 

Ry.  Rep.  484;    Robinson   v.    Grand  » Jones  v.  Sheboygan  &  Fond  du  Lac 

Trunk  Ry.  Co.,  32  Mich.  322.  R.  R.  Co.,  42  Wis.  306,  15  Am.  Ry. 

2  Giles  V.  Boston  &  Me.  R.  R.  Co.,  Rep.  229.  See,  also,  Lawrence  v.  Mil- 
55  N.  H.  552,  11  Am.  Ry.  Rep.  203.  waukee.  Lake  Shore  &  Western  Ry. 

'Downing  v.  Chicago,  Rock  Island  Co.,   42  Wis.  322,  15  Am    Ry  Rep 

&  Pacific  R.  R.  Co.,  43  la.  96,  14  Am.  366. 
Ry.  Rep.  406.  6^,;^^ 

*  Great  Western  R.  R.  Co.  v.  Morth-         '  Ibid. 


INJURIES   TO   LIVE    STOC  1417 

4.  Liability  as  for  double  damages  under  the  statute. — To 
enable  a  plaintiff  to  recover  double  the  value  of' stock  killed  by 
a  railroad  company,  it  is  not  sufficient  to  serve  the  company 
with  a  notice  thereof,  and  a  copy  of  the  aflBdavit  of  value;  there 
must  be  a  notice  in  writing,  "  accompanied  by  an  affidavit  of  the 
injury  or  destruction  of  the  property" — not  a  copy  of  the  affi- 
davit, but  the  affidavit  itself.  The  Supreme  Court  of  Iowa  say, 
that  the  company  "  are  entitled  to  the  original,  and  to  all  the 
benefits  which  may  accrue  from  it,  together  with  the  assurance 
and  certain  knowledge  that  such  an  affidavit  has  been  made,  and 
that  they  are  not  imposed  upon  by  an  alleged  copy,  in  no  way 
authenticated,  of  an  assumed  affidavit,  though  in  fact  never 
made";  and  that  the  liability  to  double  the  value  is  only  upon 
failure- to  pay  the  real  value,  thirty  days  after  "notice  in  writ- 
ing, accompanied  by  an  affidavit  of  the  destruction  of  the  prop- 
erty." ' 

Where  a  statute  requires  the  fencing  of  railroads,  and  declares 
that  the  owners  of  unfenced  railroads  shall  be  liable  to  double 
damages  for  live  stock  "killed  or  injured  by  the  cars  or  locomo- 
tive, or  other  carriages,"  on  such  roads,  it  is  held  that,  to  charge 
the  railroad  company  with  liability  under  the  statute,  an  actual 
collision  of  the  cars,  locomotive  or  other  carriage  is  necessary; 
and  for  an  injury  resulting  otherwise,  there  is  no  liability  under 
the  statute.^  In  the  case  here  cited  from  44  Mo.,  the  injured 
animal  ran  on  the  track  before  the  train  until  it  came  to  a  cul- 
vert,- which  it  jumped  clear  of,  but  fell  to  one  side  of  the  track, 
and  in  falling  received  the  injury,  without  being  struck  by  the 
train  or  any  part  thereof;  the  ruling  was  that  the  case  was  not 
within  the  statute." 

The  ruling  in  Missouri,  under  the  statute,  is  that  negligence 
is  presumed  in  law  when  the  killing  or  injury  occurs  at  a  place 
where  there  is  no  public  crossing,  and  where  the  road  is  unin- 
closed,  although  it  be  on  uninclosed  prairie  or  wild  lands.     The 

'MeNaught  ».  The  C.  &  N.  W.  E.  dianapolis,  Bbomington  &  Western 

R.  Co.,  30  Iowa,  836,  338,  339;    Men-  R.  R.  Co.  v.  McBro-sm,  46  Ind.  229; 

dell  V.  C.  &  N.  W.  Ry.  Co.,  20  Iowa,  Louisville,  Ne-w-  Albany  &  Chi.   Ry. 

9;    Campbell  v.  The  Chi.,  Rock  Isl'd  Co.  v.  Smith,  -58  Ind.  575;  Bait.,  P. 

&  Pacific  R.  R.  Co.,  35  Iowa,  334.  &  C.  Ry.  Co.  v.  Thomas,  60  Ind.  107. 

'  Lafferty  v.  Hannibal  &  St.  Joe  R.         '  Lafferty  v.  Hannibal  &  St.  Joe  R. 
R.  Co.,  44  Mo.  291;   The  Peru  &  Ind.  ■   R.  Co.,  44  Mo.  291. 
R.  R.  Co.  V.  Basket,  10  Ind.  409;  In- 
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presumption  arises  by  force  of  the  statute.'  And,  in  that  state, 
tiie  allowing  of  one's  lire  stock  to  go  at  large  upon  the  prairie  is 
not  imputable  to  the  owner  as  negligence,  in  case  of  their  being 
injured;  it  is  no  more  than  the  owner  has  a  lawful  right  to  do. 
Live  stock  are  free  commoners  under  the  laws  of  Missouri.^ 

It  is  no  defense,  in  Missouri,  to  an  action  against  a  railroad 
company  for  negligent  injury  to  live  stock,  that  the  owner  per- 
mitted such  stock  to  run  at  large  upon  the  open  prairie;"  nor  if 
such  answer  be  coupled  with  the  allegation  of  gross  negligence 
in  that  respect,  as  tlie  running  at  large  not  being  unlawful  in 
that  state,  it  can  not  be  imputed  to  the  owner  as  negligence.* 
Xor  can  a  set-off  be  maintained,  in  such  an  action,  for  damages 
to  the  train,  when  no  new  ground  thereof  be  stated  than  the  facts 
alleged  in  plaintiff's  petition,  except  the  alleged  cause  of  the 
negligence  so  charged  by  defendant  on  plaintiff^  in  allowing  his 
live  stock  to  go  at  large.*  Some  distinct  facts  must  be  alleged 
to  support  a  set-off.* 

By  the  statute  of  Missouri,  justices  of  the  peace  have  jurisdic- 
tion of  all  suits  against  a  railroad  company  for  damages  occa- 
sioned by  injuries  to,  or  the  killing  of,  live  stock;  and  this,  too, 
without  regard  to  the  value  of  the  stock  injured  or  killed,  or  the 
amount  of  damages  claimed  in  such  suits.'  And  in  such  cases, 
where  the  case  is  within  the  statute  allowing  double  damages  for 
such  injuries,  the  justice  of  the  peace  may  legally  render  a  judg- 
ment for  double  the  amount  of  the  verdict,  upon  the  finding  by 
the  jury  of  a  specified  sum  as  simple  damages.' 

'  Gorman  v.  Pacific  R.  R.  Co.,  26  '  Gonnan  v.  Pacific  R.  R.  Co.,  26 

Mo.  441;  Burton  v.  North  Mo.  R.  R.  Mo.  441;  Tarwater  r.  Hann.  &  St.  Joe 

Co.,  30  Mo.  372;  Brown  v.  Hannibal  R.  R.  Co.,  42  Mo.'  193. 

&  St.  Joe  R.  R.  Co.,  33  Mo.  309:  Cal-  *  Tarwater  v.  Hann.  &  St.  Joe  R. 

vert  V.  Hannibal  &  St.  Joe  R.  R.  Co.,  R.  Co.,  42  Mo.  193. 

34  Mo.  242;  Lantz  v.  St.  Louis,  Kan-  *  Tarwater  v.  Hann.  &  St.  Joe  R. 

sas  City  &  Northern  R.  W.  Co.,  64  R.  Co.,  42  Mo.  193. 

Mo.  228.    The  fence   mast  be  upon  « Tarwater  v.  Hann.  &  St.  Joe  R. 

both  sides  of  the  track:  Tredway  v.  R.  Co.,  42  Mo.  193. 

Sioux  City  &  St.  Paul  R.  R.  Co.,  43  '  Hudson  v.  St.  Louis,  Kansas  City 

la.  .527,  14  Am.  Ry.  Rep.  47-5.  &  N.  Ry.  Co.,  53  Mo.  52o;  Parish  v. 

2 Gonnan  v.  Pacific  R.  R.  Co.,  26  Mo..  Kans.  &  Tex.  R.  R.  Co.,  63  Mo. 

Mo.  441;  Clark's  admx.  v.  Hann.  &  284,  20  Am.  Ry.  Rep.  417. 

St.  Joe  R.  R.  Co.,  36  Mo.  202;  Tar-  « Brewster  ».  Link,  28  iio.  147;  Nor- 

water  v.  Hannibal  &  St.  Joe  R.  R.  ton  v.  Hannibal  &  St.  Joe  R.  R.  Co., 
Co.,  42  Mo.  193.                                    ■  48  Mo.  387;   Hudson  v.  St.   Louis, 
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Under  the  statute  of  Missouri,  giving  a  right  of  action  for 
double  damages,  in  certain  cases,  against  railroad  companies,  for 
jinjury  to,  or  for  killing  animals,  the  action  may  be  brought  in 
the  name  of  the  owner  of  the  animals  killed  or  injured,  notwith- 
standing a  cotemporary  statute  of  the  same  state  providing  that 
actions  for  penalties  against  railroad  companies  may  be  brought 
in  the  name  of  the  state.  It  is  there  held  that  if  the  infliction 
of  double  damages  is  to  be  regarded  as  a  penalty,  so  that  the 
same  may  be  prosecuted  and  recovered  in  the  name  of  the  state, 
that  such  remedy  is  not  exclusive  of  the  individual  right  of  ac- 
tion, but  is  merely  cumulative  thereto.' 

To  recover  double  damages  under  the  statute  of  Iowa,  for  in- 
jnrie's  to,  or  for  killing  of  live  stock,  all  other  needful  showings 
concurring,  an  affidavit  made  by  a  person  or  persons  other  than 
the  owner  of  the  stock  is  sufficient,  if,  with  the  proper  notice,  it 
be  brought  home  to  the  knowledge  of  the  railroad  company.** 
Nor  is  it  absolutely  necessary  that  such  affidavit  identify  or 
namB  the  owners;  the  statute  requires  notice  to  the  owner,  ac- 
companied with  an  affidavit  of  the  injury  a^nd  value,  but  does 
not  expressly  require  the  owner  to  be  named  therein,  or  himself 
to  swear  thereto.  The  notice  will  necessarily  inform  the  com- 
pany who  to  pay  to,  in  order  to  avoid  double  damages.^ 

An  obligation   entered  into  by  a  railroad  corporation  to  })ay 
to  an  adjoining  land  holder,  as  a  consideration  for  a  right  of  way 

Kansas  City  &  N.  Ry.  Co.,  53  Mo.  applicable  to  the  case:     Wood  v.  St. 

635;  Parish  v.  M.,  K.  &  T.  R.  R.  Co.,  L.,  K.  C.  &  N.  Ry.  Co.,  supra.    In- 

supra.    The  proper  practice  is  for  the  juries  resulting  from    the   negligent 

jury  to  render  a  verdict  for    single  management    of   the   locomotive    or 

damages,  and  the  court  may  then  ren-  train  can  not  be  recovered  under  the 

der  judgment  for   double    damages:  former  section;  ^it  must  be  brought 

"Wood  V.   St.   Louis,   Kansas  City  &  under  the  latter:  ■Crutchfield  t).  Same, 

Northern  Ry.  Co.,  58  Mo.  109,  9  Am.  64  Mo.  255,   17  Am.  Ry.  Rep.  200. 

Ry.  Rep.  84.  And  although  it  be  averred  that  the 

'  Hudson  V.  St.  Louis,  Kansas  City  injury  was  negligently  done,  still,  if 

&  Northern   Ry.   Co.,   53   Mo.    525;  direct  reference  is  made  in  the  petition 

Fickle  V.   St.   Louis,   Kansas  City  &  to  the  former  section,  and  the  right  of 

Northern  Ry.  Co.,  53  Mo.  219.     In  action  be  predicated  upon  a  failure  to 

that  state,  an  action  for  damages  can  fence,   it  will  be  treated  as  brought 

not  be  brought  under  both  the  43d  under  that  section:, /iitZ. 

section  of  the  Radroad  Law  (Wag-  "  Henderson  v.  St.  L.,  K.  C.  &  N.  R. 

ner's  Stat.  317),  and  the  5th  section  of  R.  Co.,  36  Iowa,  387. 

the  Damage  Act  (Wagner's  Stat.  520),  =  Henderson  v.  St.  L.,  K.  C.  &  N.  R. 

but  must  be  brought  under  the  one  R.  Co.,  36  Iowa,  387. 
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by  him  granted,  "whatever  damage  might  be  done  to  his  prop- 
erty.by  the  running  of  the  cars,"  will  not  render  the  company 
liable  to  pay  for  injuries  growing  out  of  the  land  holder's  own 
negligence.'  Thus,  where  the  land  holder,  in  such  case,  confines 
his  live  stock  in  an  inclosure  which  embraces  a  portion  of  the 
railroad  of  the  company  making  such  obligation,  with  no  bars  or 
other  appliances  to  restrain  them  from  entering  upon  the  track 
of  the  road,  it  is  held  to  be  such  negligence  on  the  part  of  the 
owner  of  the  animals  as  prevents  a  recovery  on  his  part  for  in- 
juries inflicted  on  such  animals  by  trains  on  the  road,  at  such 
place,  if  without  the  willful  wrong  act  of  the  company.' 

In  Indiana,  and  in  N'ebraska,  it  is  held  that  the  statute  srivinc 
double  damages  to  the  owner  for  live  stock  killed  or  injured  by 
a  railroad  company,  at  places  on  the  road  where  the  road  is  un- 
fenced,  and  at  which  the  company  have  a  right  to  fence,  is  un- 
constitutional and  void,  so  far  as  it  relates  to  double  damages." 
It  is  valid,  however,  under  the  constitution,  in  respect  merely 
to  the  requirement  of  a  fence;  it  is  in  that  respect  but  a  police 
regulation,  designed  more  for  the  protection  of  the  public,  say 
the  Supreme  Court  of  Indiana,  than  for  the  benefit  of  the  owner 
of  the  live  stock.' 

5.  Liability  for  injuries  where  road  is  in  the  hands  of  a  re- 
ceiver.— The  fact  that  a  railroad  is  placed,  by  the  order  of  a  court 
of  the  United  States,  in  the  hands  and  possession  of  a  receiver, 
and  is  being  operated  by  him,  is  no  defense  to  an  action  against 
the  company,  under  the  statute  of  Indiana,  for  damages  incurred 
by  plaintiff  by  the  killing  or  injury  of  live  stock  by  trains  or 
engines  of  the  company,  while  the  road  is  so  operated  by  the 

'Indianapolis,   Pittsburg  &  Cleve-  14  Am,  Ry.  Rep.  475;  Welsh  v.  C, 

land  R.  R.  Co.  v.  Brownenburg,  32  B.  &  Q.  R.  R.  Co.,  53  la.  632;  S.  C. 

Ind.  199.  6  N.  W.  Repr.  13,  21  Am.  Ry.  Rpp. 

^  J&«<^-  181;  Mackie  r,.  Cent.  R.  R.  Co.,  54  la. 

'  Madison  &  Indianapolis  R.  R.  Co.  540;  S.  C.  6  N.  W.  Repr.  723;  Cairo 

V.  Whiteneck,   8  Ind.   217;  Indiana  &  St.  Louis  R.  R.  Co.  ».  Peoples,  92 

Cent.  R.  W.  Co.  v.  Gapen,  10  Ind.  111.  97;  Same  v.  Warrington,  Id.  157; 

(Tanner),  292;  Atchison  &  Nebraska  Kaes  v.  Mo.  Pac.  Ry.  Co.,  6  Mo.  App. 

R.  R.  Co.  V.  Baty,  6  Brown  (Neb.).  37,  397;  Little  Rook  &  Port  Smith  R.  R. 

15Am.  Ry.  Rep.  63.    But  see,  contra,  Co.  ».  Payne,  .33  Ark.  816. 
Jones  V.  Galena  &  Chicago  Union  R.  *New  Albany  &  Salem  R.  R.  Co.  v. 

R.  Co.,  16  la.  6;  Tredway  v.  Sioux  Tiltop,  12  Ind.  (Tanner),  3. 
City  &  St.  Paul  R.  R.  Co.,  43  la.  527, 
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receiver.^  The  receiver  operates  and  runs  the  road  subject  to 
the  liability  of  the  corporation  for  livestock  killed  or  injured  by 
its  trains;  the  law  makes  the  company,  and  not  the  receiver, 
liable  for  such  injuries.* 

In  an  action  for  stock  killed,  against  a  railroad  company,  while 
in  the  hands  of  a  trustee  for  bondholders,  the  plaintiff  recovered 
judgment.  The  trust  deed  directed  that  the  expenses  of  running 
and  keeping  the  road  in  order  should  be  first  paid  out  of  the 
earnings.  Subsequently,  the  bondholders  purchased  and  reorgan- 
ized the  road.  Thereupon  plaintiif  sued  the  new  company  on 
the  judgment,  averring  that  the  trustee  had  paid  all  the  earnings 
of  the  road  to  the  bondholders,  leaving  his  claim  unpaid.  Ou 
demurrer  to  the  complaint,  it  was  held  insufficient  in  omitting  to 
state  the  amount,  if  any,  of  such  earnings  coming  to  the  hands 
•  of  the  trustee." 

'  Ohio  &  Miss.  R.  R.  Co.  v.  Fitch,  R.  R.  Co.  v.  Davis,  supra. 

20  Ind.  498;  McKinney  v.  Ohio  &  Miss.  '  Nicholson  v.  Louisville,  New  Al- 

R.  R.  Co.,  22  Ind.  99.    But  see  Ohio  bany  &  Chicago  Ry.  Co.,  55  Ind.  504, 

&  Miss;  R.  R.  Co.  V.  Davis,  23  Ind.  16  Am.  Ry.  Rep.  258.    A  corporation 

553.  in  possession  as  such  trustee  is  a  rail- 

^Herron  J).  Vance,  17  Ind.  595;  Ohio  way    corporation,  within  the  Kansas 

&  Miss.   R.  R.  Co.  ».  Fitch,  20  Ind.  statute,  and   liable  for  stock  killed: 

498;  McEnney  v.  Ohio  &  Miss.  R.  R.  Union  Trust  Co.  v.  Kendall,  20  Kans. 

Co.,  22  Ind.  99.    But  see  Ohio  &  Miss.  515,  20  Am.  Ry.  Rep.  294. 
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STEEET  BAILWArS. 


Right  of  way  for, 

Entitled  to  the  right  of  the  road  . 

Liability  of,  under  statute,  for  im- 
provements and  assessments    . 

Status  of  statutory  liability  for  in- 
juries to  persons 


Section. 
.      1 


Section. 

Ordinary  or  common  law  liabil- 
ity     5 

Unlawful  imposition  of  burdens 
on, 6 

Police  regulations  of  street  rail- 
ways         7 


1.  Right  of  way  for. — There  is  no  essential  difference,  upon 
legal  principles,  of  a  general  nature,  as  to  the  necessity  for  the 
rii:rlit  of  way,  in  towns  and  cities,  between  street  railways  and 
ordinary  railways;  they  stand  upon  the  same  footing  as  to  the 
right  to  occupy  or  use  the  public  streets.'  But,  technically  speak- 
ing, a  street  railway  is  not  a  railroad." 

In  some  of  the  states,  power  is  conferred  upon  towns  and  cities 
to  sell  or  grant  the  use  of  streets  for  street  railway  purposes;'' 
and  where  there  are  such  statutory  regulations  on  the  subject, 
they  will,  of  course,  supersede  and  control  the  general  law. 

The  grant  of  the  right,  by  a  city  council,  to  build  and  operate 


'  The  City  of  Janesville  v.  Milwaukee 
&  Miss.  R.  R.  Co.,  7  Wis.  484;  Ford 
f.  The  Qhicago  &  North  Western  R. 
R.  Co.,  14  Wis.  609;  Pomeroy  v.  Mil- 
waukee &  Chicago  R.  R.  Co.,  16 
Wis.  640;  Veazie  i>.  Penobscot  R.  R. 
Co.,  49  Maine,  il9;  Brown  v.  Du- 
plessis,  14  La.  Ann.  854;  Warren  R. 
R.  Co.  V.  The  State,   5  Dutcher,  353. 

^Louisville  &  Portland  R.  R.  Co.  v. 
The  LouisvQle  City  Rail  W.  Co..  2 
Duvall  (Ky.),  175,  178. 

'Brown  v.  Duplessis,  14  La.  Ann. 
854;  Stanley  v.  City  of  Davenport,  54 
la.  463,  6  N.  W.  Repr.  706;  S.  C. 
2  N.  W.  Repr.  1064.  See  Chicago  & 


North  Western  Ry.  Co.  o.  People,  91 
III.  251;  City  of  Quincy  v.  Chicago, 
Burlington  &  Quincy  R.  R.  Co.,  92 
111.  21;  Cairo  &  Vincennes  R.  R.  Co. ». 
People,  Id.  170;  Edwardsville  R.  R. 
Co.  V.  Sawyer,  Id.  377.  Under  sec- 
tions 411  and  412  of  the  Municipal 
Code  of  Ohio,  a  grant  by  a  city  coun- 
cil of  the  right  to  build  a  street 
railroad  must  be  made  by  ordinance 
directly  to  the  grantee,  to  be  therein 
named;  the  authority  to  make  the 
grant  can  not  be  delegated  to  any 
ofiScer  or  board:  State,  ex  rel.  Hen- 
derson, V.  Bell,  34  Ohio  St.  194,  21 
Am.  Ry.  Rep.  84. 
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a  railway  for  the  carriage  of  passengers  in  the  streets  of  a  city,  is 
not  necessarily  such  a  monopoly,  or  of  such  an  exclusive  charac- 
ter, as  to  prohibit  the  grant  of  a  similar  privilege  to  others,  to 
lay  and  operate  railways  in  the  same  street  or  streets,  by  means 
of  additional  tracks  to  be  laid  therein.' 

If,  after  the  obtension  of  the  right  to  erect  and  operate  a  rail- 
way in  the  streets  of  a  city,  the  grantee  transfer  the  privileges, 
as  to  a  portion  of  the  city,  or  lines  granted,  this  is  a  matter 
which  concerns  the  public  only,  and  may  be  approved  by  the  city 
,  council.''' 

The  grant  of  a  right  of  way  in  the  streets  of  a  city  to  a  street 
railway  company ,with  a  clause  in  it  providing  that,  "  as  respects 
the  grading,  paving,  macadamizing,  filling  or  planking  of 
the  streets,  or  parts  of  the  streets,  upon  which  they  shall  con- 
struct their  said  railways,  or  any  of  them,"  the  company  shall 
"  keep  eight  feet  in  width  along  the  line  of"  the  "  railway  on 
all  the  streets  where  one  track  is  constructed,  and  sixteen  feet  in 
width  along  the  line  of  said  railway  where  two  tracks  are  con- 
structed, in  good  repair  and  condition  during  all  the  time  to 


>  Oakland  R.  R.  Co.  v.  The  Oakland, 
Brooklyn  &  Prait  Vale  R.  R.  Co.,  45 
Cal.  365;  Brooklyn  City  &  Newtown 
R.  R.  Co.  V.  Coney  Island  &B.  R.  R. 
Co.,  35  Barbour,  364;  Brooklyn  Cen- 
tral R.  R.  Co.  V.  Brooklyn  City  R.  R. 
Co.,  32/&.  358;  New  York  &  Harlem 
E.  R.  Co.  V.  42d  St.  R.  R.  Co.,  50 
Barb.  285;  Sixth  Ave.  R.  R.  Co.  v. 
Gilbert  Elevatedjl.  R.  Co.,  41  N.  Y. 
Superior,  489,  43  Id.  292;  Canyonville 
&  G.  Road  Co. ».  Stephenson,  8  Oreg.' 
263.  And  even  where  the  city  has,  by 
contract,  granted  exclusive  rights  in 
the  streets,  and  agreed  not  to  allow 
other  railways  on  adjoining  streets, 
such  rights  may  be,  like  any  other  prop- 
erty, condemned  for  the  use  of  a  new 
conipany :  Metropolitan  City  Ry.  Co.  v. 
Chicago  West  Div.  Ry.  Co.,  87  lU. 
317,  19  Am.  Ry.  Rep.  64.  Such  con- 
tract rights  are  no  part  of  the  com- 
pany's franchise,  but  are  in  the  nattire 
of  property:  Ibid.    The  grant  of  an 


exclusive  right  to  construct  and  oper- 
ate horse  railways  is  not  infringed  by 
the  construction  of  a  steam  raijway : 
Denver  &  Swansea  Ry.  Co.  v.  Denver 
City  Ry.  Co.,  2  Col.  673,  20  Am.  Ry. 
Rep.  339.  If  a  railroad  company  has  ~ 
laid  its  tracks  upon  a  street  without 
authority  of  law,  another  company, 
having  obtained  a  legal  franchise  to 
lay  its  tracks  thereon,  may  remove  the 
others  for  that  purpose:  Omnibus  R. 
R.  Co.  V.  Baldwin,  57  Cal.  160;  S. 
C.  1  Am.  &  Eng.  R.  R.  Cas.  316. 
A  grant  to  a  second  company  upon 
the  same  street  is  void,  under  flie 
code  of  California,  if  it  do  not  provide 
that  the  company  shall  pay  an  equal 
portion  of  the  cost  of  the  track  used 
by  both:  Ibid. 

2  Oakland  R.  R.  Co.  v.  The  Oakland, 
Brooklyn  &  Fruit  Vale  R.  R.  Co.,  45 
Cal.  865.  See  City  of  Quincy  v.  C,  B. 
&  Q.  R.  R.  Co.,  supra. 
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which "  the  privileges  granted  shall  extend,  does  not  impose 
upon  the  company  the  obligation  to  pave,  grade,  macadam- 
ize orcnrb  such  streets,  or  any  part  of  them,  in  the  first  instance, 
but  merely  the  duty  or  obligation  of  keeping  the  same  in  repair 
to  the  width  stipulated,  when  the  same  shall  have  been  improved 
by  the  city.     The  obligation  is  to  repair,  and  not  to  construct.' 

A  mere  grant,  without  words  of  exclusiveness,  of  the  privi- 
lege of  laying  street  car  tracks,  and  of  operating  a  street  railway 
tliereon  in  the  street  or  streets  of  a  city,  will  not  confer  on  the 
grantee  the  exclusive  right  thereof,  as  against  the  power  of  the 
city,  if  the  public  convenience  is  adjudged  to  demand  it,  to  au- 
thorize others  to  lay  and  operate  railways  in  the  same  streets, 
upon  similar  tracks  of  railway; ''  and  the  grantee  in  the  older 
grant  has  no  cause  of  complaint  as  against  a  like  privilege 
granted  to  another  by  the  common  grantor.' 

Under  an  act  of  the  state  of  Illinois,  allowing  horse  railway 
companies  to  condemn  property,  it  is  held  that  one  company  can 
not  condemn  a  fragment  of  the  roadway  of  a  competing  com- 
pany, although  it  might  condemn  even  the  whole  road.* 

"When,  by  statute,  power  is  conferred  upon  municipal  authori- 
ties to  regulate  street  railways,  and  the  removal  of  snow  and  ice 
from  the  tracks  thereof,  as  in  their  judgment  the  interest  and 
convenience  of  the  public  may  require,  an  ordinance  or  regula- 
tion of  such  municipal  authorities,  allowing  the  removal  of  snow 
and  ice  from  the  tracks  of  street  railways  on  permit  from  the 
superintendent  of  streets  or  other  person  in  control  thereof,  is 
valid,  and  an  injunction  to  prevent  the  enforcement  thereof  will 
not  be  allowed.^  The  removal  of  snow  and  ice  from  the  tracks 
necessarily  involves,  to  some  extent,  the  increasing  it  on  the 
streets  adjoining  such  tracks,  and  causing  more  or  less  obstruc- 
tion to  the  ordinary  travel;  hence  the  necessity  of  police  regula- 
tion of  the  same.' 

1  City  of  Chicago  v.  SMdon,  9  Wall.  Clark  Horse  Ry.  Co.,  81  lU.  523,  9  Am. 

^-  Ry.  Rep.  375. 

^New  Oileans  City  R.   R.  Co.   v.  ^  Union  R.   W.  Co.  v.  Mayor  and 

Crescent  City  R.  R.  Co.,  23  La.  An.  Aldermen  of  Cambridge  and  another, 

'^^-  11  Allen,  287. 

'New  Orleans  City  R.  R.  Co.  «.  "Union  R.  W.  Co.  ».  Mayor  and 

descent  City  R.  R.  Co.,  23  La.  An.  Aldermen  of  Cambridge  and  another, 

i'n    X    ,  ^.     „  ^^  ^^^'  287.    And  see  Short  v.  Bal- 

Central  City  Horse  Ry.  Co.  v.  Fort     timore  City  Pass.  Ry.  Co.,  50  Md.  73. 
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The  validity  of  a  municipal  ordinance  will  be  judicially  ex- 
amined into  only  upon  application  of  some  one  on  whom  it  con- 
fers a  right,  imposes  a  duty,  or  inflicts  a  wrong;'  therefore,  an 
ordinance  granting  railway  privileges  in  streets  can  not  be 
tested  judicially  by  a  private  party,  showing  in  himself  no  other 
rights  or  injury  than  sucb  as  inure  to  other  citizens  generally.'' 
Thus  an  injunction  will  not  lie,  at  the  suit  of  a  private  individual, 
to  restrain  a  street  railway  company  from  changing  its  track, 
when  authorized  by  the  city  authorities,  or  by  ordinance,  to  make 
such  change,  on  the  mere  ground  that  the  plaintiff  is  the  owner  of 
property  on  the  street,  and  that  the  public  health  will  be  likely  to 
suffer  by  reason  of  such  change.' 

The  ruling  in  some  of  the  states  has  been,  as  for  instance  in 
the  courts  of  New  York  (three  of  the  judges  dissenting),  that 
the  establishing  of  a  horse  railroad  in  public  streets  of  cities  is 
an  imposition  of  a  new  or  additional  burden  upon  the  land  of  the 
adjoining  land  holder,  covered  by  such  streets;  that  he  is  entitled 
to  compensation  by  reason  thereof,  and  may  inhibit  such  ap^ 
propriation,  by  an  injunction,  until  compensation  is  made.*  But 
in  the  same  court  it  is  held,  in  a  previous  decision,  that  the 
erection  and  use  of  such  roads  imposes  no  additional  burden  ;^ 
80  that,  in  New  York,  the  question  can  scarcely  be  said  to  have 
been  reliably  settled. 

But  the  better  doctrine,  as  we  conceive,  is  opposed  to  that  laid 
down  in  Craig  v.  Kochester  City  &  Brighton  E.  K.  Co.,  and  co- 
incides with  the  rule  first  asserted  in  27  New  York— that  is,  to 
the  extent  that  where,  by  such  structure  and  use,  no  private  right 
is  invaded,  or  private  injury  sustained,  which  are  peculiar  to 
himself,  as  by  being  deprived  of  that  free  access  to,  and  egress 
from,  his  own  adjoining  premises,  which  he  would  otherwise 

'Hoyle®.  New  Orleans  City  R.  R.  ^The  People  v.  Kerr,  27  N.  T.  204; 

Co.,  23  La.  An.  535;  Market  Str.  Ry.  S.  C.    37  Barb.    357;  City  of  New 

Cp.  t).  Central  Ry.  Co.,  51  Cal.  583,  12  York   v.    Kerr,  88  Barb.  369;  Kel- 

Anj.  Ry.  Rep.  219.  linger  v.  Forty-second  St.  R.  R.  Co., 

2Hoyle«.  New  Orleans  City  R.  R.  50  N.  T.  206;  Sixth  Ave.  Ry.  Co.  v. 

Co.,  23  La.  An.  535;  Market  Str.  Ry.  Gilbert  Elevated  R.  R.  Co.,  43  N.  Y. 

Co.  V.  Cent.  Ry.  Co.,  sujpra.  Superior,  292;  S.  C.  41  Id.  489.   ges 

8  Hoyle  V.  New  Orleans  City  R.  R.  Brooklyn  Cent.    &   J.  R.  R.  Co.  v. 

Co.,  23  La.  An.  535.  Brooklyn  City  R.  R.  Co.,  33  Barb. 

*  Craig  V.  Rochester  City  &  Brighton  420. 
R,  R.  Co.,  39  N.  Y.  404. 
90 
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liave  a  legal  right  to  enjoy,  the  adjoining  land  holder  has  no  claim 
to  compensation  as  for  an  additional  burden  imposed  upon  his 
property,  or  as  for  taking  private  property  for  public  use.' 

ISTor  is  it  enough  to  entitle  such  adjoining  proprietor  to  compen- 
sation, that  he  is,  by  such  structure  and  its  use,  deprived  of  some 
mere  convenience  previously  enjoyed  in  the  exercise  of  his 
approach  to  his  property;  it  must  interfere  with  his  actual  rights 
in  that  respect.  Thus,  where  the  objection  was,  as  in  the  case 
above  cited  from  27  Wisconsin,  194,  that  the  adjoining  property 
was  used  by  the  owner  as  a  wholesale  store,  and  that  tiie  erection 
and  use  of  the  horse  street  railroad  so  encroached  upon  the  street 
in  front  thereof,  that  drays  and  wagons  could  not,  as  they  pre- 
viously had  used  to,  be  backed  up  at  right  angles  with  the  course 
of  the  street  and  sidewalk,  to  more  conveniently  unload  and  re- 
ceive their  freight,  for  that  the  heads  of  the  horses  would  come 
in  contact  with  the  cars  of  the  railroad,  the  court  held  that  the 
interference  was  not  with  any  right  of  the  complainant,  and  that 
although  allowed  by  mere  sufferance  to  previously  thus  occupy  the 
street  by  such  vehicles  in  loading  and  unloading  at  the  store,  it 
was  in  itself  an  encroachment  on  the  right  of  travel  along  the 
street,  and  that  no  such  right  pertained  to  the  ownership  of  the 
adjoining  proprietor;  that  when  the  space  thus  occupied  by  him 
is  required  for  public  travel,  then  such  occupancy  or  user  by  him 
Is  a  public  nuisance  and  he  must  turn  his  teams  the  other  way — 
that  is,  lengthwise  the  street,  which  may  be  done,  and  yet  the 

'  Hobart  ».  Mil.  City  R.  R.  Co.,  27  463;  S.  C.  6  N. W.  Repr.  706.    The  rul- 

Wis.  194;  Cincinnati   &  S.   G.  Ave.  ing  in  the  case  of  Hobart  p.  Mil.  City 

Street  Railway  Co.   ».   Cumminsville,  R.  R.  Co.,  supra,   seems  to  be  par- 

14  Ohio  St.  523;   Sargent  v.  Ohio  &  tially  departed   from    in    Chapman 


Miss.R.  R.  Co.,  1  Handy,  52;  Brown  and  another  v.  The  Oshkosh  & 

V.  Duplessis,  14  La.  An.  854;  Elliott  River  R.  R.  Co.,  33  Wis.  629,  where- 

V.  Fair  Haven  &  Westville  R.  R.  Co.,  in  it  is  said  that  the  additional  burden 

82  Conn.  579;  Commonwealth  ».  Tem-  is  to  be  compensated  for,   less    the 

pie,  14  Gray,  75;  Chase  v.  The  Sutton  diminution  caused  by  the  land  being 

Manf.  Co.,  4  Cush.  152;  Atty.   Genl.  already  a  highway,   and  out  of  the. 

D.  Metropolitan  R.  R.,  125  Mass.  515;  proprietor's  exclusive  possession;  but 

New  Albany  &  Salem  R.  R.  Co.  v.  that  the  value  of  the  land  itself  is  not 

O'Daily,  12  Ind.  551;  Grand  Rapids  to  be  allowed,  as  the  proprietor  has 

&  Ind.  R.  R.  Co.  V.  Heisel,  38  Mich.  already,  or  previously,  been  deprived 

62;  Stanley  v.  City  of  Davenport,  54  la.  thereof  by  the  highway. 
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loading  and  unloading  take  place  without  any  great  additional 
trouble  or  inconvenience  to  him.' 

Where,  by  ordinance,  the  company  is  to  lay  its  track  within  a 
certain  time,  and  before  the  expiration  of  that  time  the  ordinance 
is  amended  and  the  time  extended,  the  extension  will  run  from 
the  time  of  expiration  of  the  old  limitation."  And  a  cotempora- 
neous  agreement  between  the  company  and  the  common  council, 
by  which  the  former  agreed  to  postpone  laying  the  track  for  ten 
years,  was  held  not  to  amount  to  an  abandonment;'  the  effect 
of  this  contract  was  to  extend  the  time  ten  years  more,  running 
from  the  date  of  the  ordinance  agreeing  to  the  delay,  and  it  was 
not  to  be  taken  from  any  of  the  time  granted.* 

A  grant  of  a  thing  not  yet  in  esse  is  inoperative,  for  want  of 
that  to  which  it  may  attach;  as,  for  instance,  a  clause  in  a  legisla- 
tive charter  of  a  railway  company,  giving  the  right  "to  connect 
with  any  passenger  railway  now  constructed,  or  hereafter  to  be 
constructed."  °  A  right,  it  is  said,  is  a  relation  of  a  person  or  per- 
sons to  some  thing  or  person;  and  from  its  very  nature  can  not 
arise  or  exist  in  advance  of  the  persons  and  things  to  which 
it  is  to  relate.*  In  other  words,  if  the  thing  to  which  it  relates 
be  not  in  existence,  then  the  grant  has  nothing  to  which  it  can 
attach,  and,  therefore,  carries  no  right  at  all.  Nov  could  it  at- 
tach without  the  consent,  express  or  implied,  of  the  company 
erecting  such  subsequent  structure,  or  unless  a  provision  to  that 
effect  be  inserted  in  the  charter  of  the  latter  company;  it  would 
impair  their  rights. 

In  New  York  it  is  held  that  the  act  of  that  state  of  1868,' 
entitled  "  An  act  supplementary  to  chapter  489  of  the  Laws  of 
1867,  and  to  provide  for  the  collection  and  application  of  rev- 
enue in  the  county  of  'New  York,  in  certain  cases,"  is  obnox- 

'  27  Wis.  201,  202;    Cincinnati    &  the  trial  court  to  that  effect  will  not 

Spring  Grove  Ave.  Street  Railway  Co.  be  disturbed:   Omnibus  R.  R.  Co.  v. 

V.  Cumminsville,  14  Ohio  St.  523.  Baldwin,  57  Cal.  160;  S.  C.  1  Am.  & 

2  McNeil  V.  Chicago  City  Rr.  Co.,  61  Eng.  R.  R.  Cas.  316. 

111.  150,  12  Am.  Ry.  Rep.  457.  ^  North  Branch  Passenger  Railway 

3  Ibid.  Co.  V.  City   Passenger   Ry.    Co.,  38 
*  Ihid.     Where  the   law  requires      Penn.  St.  (2  Wright),  361. 

work  to  be  commenced  within  a  given  "  North  Branch  Passenger  Railway 

time,  without  prescribing  the  charac-  Co.  v.  City   Passenger  Ry.    Co.i  38 

ter  or  extent  of  it,  if  any  work,  though  Penn.  St.  361. 

inconsiderable,  is  done,  the  finding  of  '  Ch.  855,  Laws  1868. 
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ions  to  the  constitutional  provision  that  a  private  or  local  bill 
sliall  embrace  but  one  subject,  which  shall  be  expressed  in  its 
title, — in  that  it  authorized  a  street  railwaj'  company,  which  was 
by  prior  acts  confined  to  the  use  of  stationary  engines  for  motive 
power,  to  use  any  mode  of  propulsion  which  should  be  approved 
by  commissioners.  But  it  was  further  held  that  any  defect  in 
the  act  was  obviated  by  the  act  of  1875,'  securing  to  the  road  in 
question  the  rights,  privileges  and  franchises  of  another  road, 
and  giving  the  former  company  the  right  to  use  any  motor 
power  so  approved.''  The  latter  act,  it  was  held,  did  not  violate 
the  constitutional  provision  prohibiting  a  private  or  local  bill 
granting  the  right  to  lay  tracks,  or  any  exclusive  privilege  or 
franchise;  the  act  conferred  no  new  franchises,  but  simply  con- 
firmed and  regulated  franchises  previously  possessed  by  the  W. 
S.  &  T.  P.  Eailway  Co.,  to  which  the  N.Y.  Elevated  E.  K.  Co. 
had  succeeded.'  And  a  bill  waiving  a  forfeiture  of  corporate 
rights,  or  extending  the  term  within  which  corporate  rights 
might  be  exercised,  or  giving  the  right  to  use  a  new  or  different 
motive  power,  provided  the  right  is  not  exclusive,  would  confer 
no  new  substantial  rights  within  this  inhibition.*  And  so  an  act 
providing  for  the  construction  of  elevated  and  underground  rail- 
roads is  not  a  local  or  private  bill  within  the  purview  of  such  in- 
hibition, it  being  a  general  act  in  terms;"  and  the  provisions 
of  such  act  conferring  upon  commissioners  appointed  thereunder, 
power  to  determine  upon  the  necessity  of  such  roads,  and  to  fix 
the  routes  and  prescribe  the  plan  of  construction,  confers  no  leg- 
islative powers  upon  them,  and  the  legislature  has  authority  to 
confer  such  powers."  The  further  provision  of  said  act  authoriz- 
ing elevated  roads  in  actual  operation  at  the  time  of  the  passage 
of  the  act  to  construct  connections,  etc.,  is  not  violative  of  such 
constitutional  provision,  as  it  was  not  a  private  bill  by  reason 
of  applying  only  to  existing  companies,  nor  did  it  grant  any  ex- 
clusive privilege;  nor  would  it  have  been  obnoxious  in   tlie  lat- 

'  Ch.  595,  Laws  1875.  *Ibid. 

2  Matter  of  Petition  of  N.  Y.  Ele-  ">  Ibid. 

vated  R.  E.  Co.,  70  N.  Y.  327, 19  Am.  « Ibid;  Gilbert  Elevated  By.  Co.  v. 

Ry.  Rep.  152.  Kobbe,  supra.    The  case  of  Barto  v. 

'Ibid;  Gilbert  Elevated  Ry.  Co.  v.  Himrod,  8  N.  Y.  483,  is  distinguished 

Kobbe,  Id.  361, 19  Am.  Ry.  Rep.  186.  in  the  latter  case. 
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ter  respect  if  it  gave  an  exclusive  right  in  one  street,  so  long  as 
other  routes  were  permitted.' 

No  evidence  is  admissible  for  the  purpose  of  showing  that  a 
statute,  valid  upon  its  face,  is  unconstitutional, — as  in  this 
case  to  show  that  there  was  but  one  elevated  railway  in  actual 
operation  so  as  to  be  entitled  to  the  benefits  of  the  act,"  The 
provision  of  the  constitution  (art.  3,  sec.  18),  and  of  sec.  4 
of  the  Eapid  Transit  Act,  requiring  the  consent  of  property 
owners,  or  a  certificate  from  the  supreme  court  commission- 
ers, and  the  consent  of  the  local  authorities,  it  was  held,  did 
not  apply  to  the  Gilbert  Elevated  Kail  way  Co;  this  require- 
ment applies  only  to  street  railroads  organized  under  general 
laws.'  So,  in  Ohio,  the  consent  of  property  owners  required  by 
the  act  of  1866,*  as  amended  in  1868,^  is  not  required  since  the 
amendment  of  sec.  412  of  the  municipal  code.  The  consent 
there  provided  for,  by  whomsoever  obtained,  inures  to  the  benefit 
of  the  lowest  bidder." 

In  California  it  is  held  that  a  law  exempting  particular  rail- 
roads from  conditions  imposed  upon  railroads  in  general  is  un- 
constitutional and  void.' 

2.  Entitled  to  the  right  of  the  road. — Where,  by  grant  from 
the  municipal  authority,  a  company  has  a  right  to  lay  down 
and  operate  a  street  railway  in  the  streets  of  a  city,  and  by 
ordinances  of  such  city,  the  street  cars  are  entitled  to  prece- 
dence over  other  vehicles  and  things,  the  street  cars  of  such 
company  are  entitled  to  the  right  of  way,  or  right  of  the 
road,  on  their  own  track,  over  other  vehicles  and  persons  pass- 
ing. And  under  an  ordinance  making  it  penal  for  any  per- 
son to  "  unnecessarily  obstruct  or  impede  the  running  "  of  such 
cars,  it  is  the  duty  of  persons  using  other  Vehicles  to  give  the 
way  to  the  streetcars  on  their  tracks,  without  unnecessary  delay; 
and  refusing  so  to  do,  they  are  guilty  of  an  obstruction  thereof. 
Remaining  on  the  track  or  tracks  of  such  railway  any  unnec- 
essary length  of  time  with  other  vehicles  or  things,  after  being 
required  by  circumstances,  or  on  request,  to  remove,  amounts 

'  Ibid;  Gilbert  Elevated  Ey.  Co.  t>.  "  State,  exrel.  Henderson,  v.  Bell,  34 

Kobbe,  supra.  Ohio  St.  194,  21  Am.  Ry.  Rep.  84. 

'Ibid;  Gr.  E.  Ry.  Co.  ».  Kobbe.  '  Omnibus  R.  R.  Co.  v.  Baldwin,  57 

»G.  E.  Ry.  Co.  V.  Kobbe.  Cal.  160;  S.  C.  1  Am.  &  Eng.  R.  R. 

<63  Ohio  L.  55;  S.  &  S.  137.  Cas.  816. 
"65  01110  1.112;  S.  &S.  139, 
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to  an  obstrnction,  and  maybe  punished  as  such.'  In  such  case?, 
it  becomes  necessary  for  the  party  using  the  ordinary  vehicle  t(j 
get  out  of  the  way,  as  soon  as  the  same  can  be  done;  and  he 
may  not  consult  his  convenience,  but  may  remain  no  longer 
than  is  necessary  to  enable  him  to  get  out  of  the  way.  In  tlu 
case  cited  from  14  of  Gray,"  the  Supreme  Court  of  Massaclui- 
setts  says:  "Several  things  are  here  to  be  observed.  The  card 
could  only  pass  on  one  precise  line.  The  wagon  could  deviate 
to  the  right  or  to  the  left,  within  the  limits  of  the  traveled  pari; 
of  the  road.  The  public,  by  the  grAnt  of  the  franchise,  hud 
granted  the  right  to  move  on  that  precise  line,  and  had  given  to 
all  passengers  the  right  to  be  carried  on  that  line  at  the  usual 
rate  of  speed  at  which  passengers  are  carried  by  horses,  subjcc" 
only  to  occasional  necessary  impediments.  The  cars  can  not  so 
move,  and  the  passengers  can  not  be  so  carried,  whilst  the  wagon 
moves  on  the  track.  No  impediment  is  shown  to  prevent  the 
wagon  from  turning  out.  The  wagon  therefore  was  for  the  time 
being  an  unnecessary  obstrnction  of  the  public  travel."  This 
doctrine  is  referred  to  and  re-affirmed  in  the  case  above  cited  from 
Iowa,  of  the  State  v.  Foley,  31  Iowa,  527. 

No  actual  request  is  necessary  for  the  removal  of  such  ob- 
struction or  giving  of  the  right  of  way,  in  order  to  fix  upon 
the  person  thus  intruding  on  the  track,  liability  under  the  or- 
dinance. The  street  railway  company  "is  entitled  to  the  un- 
restricted use  of  its  rails  (say  the  court  in  Wilbrand  v.  Tlie 
Eighth  Avenue  E.  E.  Co.  above  cited),  for  the  progress  of  its 
cars,"  within  the  limit  of  speed  allowed  by  law;  and  the  driver 
of  any  other  vehicle,  being  unnecessarily  on  the  track,  is  bound  to 
exercise  greater  care  than  if  upon  the  common  pavement,  to  see 
that  the  approaching  car  is  not  impeded ;  and  if,  through  willful- 
ness or  negligence  in  this  respect,  a  collision  ensues,  he  should 
not  have  damages  against  the  company,  even  though  the  serv- 
ants  of  the  latter  are  also  at  fault.'    For  the  ordinary  team, 

'The  State  v.  Foley,  31  Iowa,  527;  43  Id.  199;  Metropolitan  R.  R.  Co.  v. 

S.  C.  7  Am.    R.   166;    Wilbrand    v.  Quincy  R.  R.  Co.,  12  Allen,  262,  270; 

Eighth  Avenue  R.  R.   Co.,  3  Bosw.  Commonwealth  v.   Temple,  14  Gray, 

314;  Hegan  ».  Eighth  Ave.  R.  R.  Co..  74,  77. 

15  N.  T.  380;  Adolph  v.  Cent.  Park,  ^The  Commonwealth. ».  Temple,  14 

N.  &  E.  River  R.  R.  Co.,  65  N.  Y.  554,  Gray,  69,  77,  78. 

76  N.  Y.  530,  33  N.  Y.  Superior,  186,  =  Wilbrand  v.  Eighth  Avenue  R.  R. 
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jif  not  intruders  before,  become  such  so  soon  as  their  presence  on 
'the  track  is,  in  hindrance  of  the  street  car,  which  can  go  only 
on  the  one  track;  therefore,  if  from  such  obstruction,  injury  en- 
sues, without  other  fault  of  the  street  car  company  than  simply 
pursuing  its  course,  the  company  are  not  liable  for  the  injury.' 
And  even  if  the  company  be  also  in  fault,  but  the  fault  be  not 
such  as  to  willfully  cause  the  injury,  or  else  be  of  a  greatly 
higher  degree  of  negligence  than  that  of  the  plaintiflF,  there  can 
be  no  recovery  against  the  company."  But  if  injury  be  willfully 
inflicted  by  the  driver  of  the  car,  within  l!he  scope  of  his  duty, 
as  by  intentionally  running  against  and  breaking  a  carriage  in 
order  to  clear  the  track,  the  company  is  liable/ 

The  rights  of  the  public  and  of  the  company  operating  street 
railways  are  mutual,  and  each  must  use  ordinary  and  reasonable 
care  to  avoid  injury.*  The  company  have  only  a  paramount 
right  in  this — that  it  is  entitled  to  the  track  on  meeting  other 
veliicles,  inasmuch  as  the  street  cars  can  go  only  on  that  partic- 
ular line,  and  other  vehicles  can  go  with  equal  ease  in  any  part 
of  the  street.  Therefore,  when  one  or  the  other  is  to  give  the 
right  of  the  road,  those  traveling  by  ordinary  methods  must 
do  it.'  And  footmen  may  travel  thereon  as  well  as  others,  observ- 
ing, as  others,  ordinary  care  to  avoid  injury ;  simply  being  there  is 
not  contributory  negligence,  unless  under  circumstances  amount- 
ing to  carelessness." 

A  grant  to  a  railroad  company  of  a  privilege  of  using  a  street 
for  constructing  and  operating  therein  a  railroad,  does  not  pre- 
clude the  making  a  similar  grant  to  another  railroad;  a  mere 
grant  carries  with  it  no  right  of  monopoly.    The  number  of  lines 

Co.,  3  Bosw.  314,  320.  321;  Common-  »Chi.  West  Div.  Ey.  Co.   v.  Bert, 

wealth  V.  Hicksi  7  Allen,  573;  Jersey  69  111.  888. 

City  &  B.  R.  R.  Co.  v.  Jersey  City  &  '  Cohen  v.  Dry  Dock,  East  Broad- 

H.  Horse  R.  R.  Co.,  5  C.  E.  Green,  61;  way  &  Battery  R.  R.  Co.,  69  N.  Y. 

Adolph  V.  G.  P.,  N.  &  E.  R.  R.  R.  Co.,  170.  18  Am.  Ry.  Rep.  109. 

supra.    The  contrary  of  this  seems  to  *  Shea  v.  The  Portrero  &  Bay  View 

be  ruled  in  Shea  v.  Potrero  &  B.  V.  R.  R.  R.  Co.,  44  Cal.  414;  Meyer  v.  Lin- 

R.  Co.,  44  Cal.  414,  to  the  extent  of  en-  dell  Ry.  Co.,  6  Mo.  App.  27;  Adolph 

tirely  ignoring  the  doctrine  of  contrib-  v.  C.  P.,  N.  &  E.  R.  R.  R.  Co.,  supra. 

utory  negligence.    In  other  respects,  '  Shea  v.  The  Portrero  &  Bay  View 

the   decision   coincides   substantially  R.  R.  Co.,  44  Cal.  414. 

with  the  foregoing  doctrine.  *  Shea  v.  The  Portrero  &  Bay  View 

'  Chi.  West  Div.  Ry.  Co.  v.  Bert,  E.  R.  Co.,  supra. 
69  111.  388. 
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may  be  increased  in  a  street,  as  regards  a  mere  grant  of  privi- 
lege, at  the  option  of  the  municipal  authorities  having  control 
of  the  streets.' 

The  laying  of  a  street  railroad  is  not  an  exclusive  appropria- 
tion of  the  street,  or  any  portion  of  it;  it  is  a  special  mode  of 
using  the  street,  which  does  not  exclude  the  public  use.^  And 
another  railroad  may  cross  their  track,  if  necessary.^  But  this 
right  in  the  public  to  use  the  track  will  not  authorize  a  rival 
transportation  company  to  use  it  in  competition  with  the  rail- 
road company.* 

3.  Liability  of,  under  statute,  for  street  improvements  and 
assessments. — Where,  by  law,  street  railroad  companies  are  re- 
quired to  "  keep  the  space  between  the  rails  in  thorough  repair, 
by  paving,  planking  or  macadamizing,"  such  obligation  is  con- 
strued to  mean,  between  the  two  rails  of  each  track  only,  and  not 
in  the  space  which  lies  between  the  several  tracks,  as  distinct  from 
each  other — as,  for  instance,  if  there  be  two  or  more  tracks,  com- 
posed of  two  rails  each,  then  the  improvement  is  required  to  be 
made  between  the  rails  of  each  of  such  tracks,  but  not  in  that 
part  of  the  street  lying  between  these  tracks;  it  being  unoc- 
cupied by  the  trains,  is  not  within  the  requirements  of  the  law.'' 

But  it  is  decided  in  the  same  state  (by  a  divided  court,  how- 
ever,) that  the  interest  of  a  street  railway  company  in  the  streets 

'  The  Oakland  R.  R.  Co.  v.  Oakland,  ton,  10  Repr.  149.     And  see  Matter  of 

Brooklyn  &  Fruit  Vale  R.  R.  Co.,  45  Brooklyn,  W.   &  N.   Ry.   Co.,  72  N. 

Cal.  365;  ante,  subd  n  I.  Y.  245,  19  Hun,  314.     By  sec.  54  of 

"  Market  Str.  Ry.  Co.  v.  Central  Ry.  the  "Tramways  Act,"  33  &  34  Vict. 

Co.,  51   Cal.  583,  12  Am.  Ry.  Rep.  ch.  78,  the  user  of  tramways  by  unli- 

219;    Citizens' Coach  Co.  v.  Camden  censed  persons  with  carriages  "hav- 

HorseR.  R.  Co.,  33N.  J.  Eq.  267;  S.  ing  flangre  wheels,  or  other   wheels 

C.  1  Am.  &  Eng.  R.  R.  Cas.  190.  suitable  only  to  run  on  the  rail  of  such 

' Market  Str.  Ry.  Co.  ».  Central  Ry.  tramway,"  is  prohibited.     Under  this 

Co.,  51  Cal.  583,  12  Am.  Ry.   Rep.  act,  it  is  held  that  a  revolving  disk  on 

219.  the  inner  side  of  the  wheels,  operated 

*  Camden  Horse  R.  R.  Co.   v.  Citi-  by  a  lever  so  as  to  have  the  effect  of  a 

zens'  Coach  Co.,  28  N.  J.  Ch.  145,  14  flange,  came  within  the  prohibition  of 

Am.  Ry.  Rep.  20;    C.  C.  Co.  v.  C.  H.  the  act:    Cottam  v.  Guest,  Law  Rep., 

R.  R.  Co.,  33  Id.  267;  S.  C.  1  Am.  and  6  Q.  B.  Div.  70;  S.  C.  1  Am.  and  Eng. 

Eng.  R.  R.  Cas.  190;  Jersey  City  &  B.  R.  R.  Cas.  574. 

R.  R.  Co.  t>.  Jersey  City  &  H.  Horse  R.  ^  Robbins  v.  Omnibus  R.  R.  Co.,  32 

R.Co.,  5  C.  E.  Green.ei ;  Sixth  Ave.  R.  Cal.  472;  City  of  St.  Louis  v.  St.  Louis 

R.  Co.  V.  Kerr,  45  Barb.  138,  72  N.  Y.  R.  R.  Co.,  50  Mo.  94. 
330;  Buffalo  Str.  R.  R.  Co.  p.  Leigh- 
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.  of  a  city  wherein  its  road  is  located,  built,  and  operated,  is  real 
property,  within  the  definitiqn  of  the  statute  in  regard  to  widen- 
ing streets,  and  is  susceptible  of  being  benefited,  thereby;  and 
that,  therefore,  such  interest  or  property  is  liable  to  assessment 
by  special  taxation  therefor.' 

A  street  railway  company  has  a  franchise,  which  is  a  property 
of  a  character  to  be  substantially  benefited  by  the  paving  of  such 
street,  and  is  liable  to  assessment  therefor.^ 

The  charter  of  the  Chicago  "West  Division  Ey.  Co.  provided, 
that  as  to  "  the  grading,  paving,  macadamizing,  filling  or  plank- 
ing" of  the  streets,  a  certain  width  should  be  kept  by  the  com- 
pany in  good  repair,  and  where  "  any  new  improvement,  paving, 
re-paving,  planking  or  re-planking  is  ordered,"  the  company 
should  make  "  such  new  improveiiients,"  as  to  such  width,-  in 
the  same  manner  as  abutting  owners  on  the  street.  In  a  pro- 
ceeding to  recover  an  assessment  for  filling,  paving  and  grading, 
it  was  held  that  the  words  "  any  new  improvement "  were  not 
limited  as  to  kind  by  the  words  "  paving,  re-paving,  planking  or 
re-planking;"  but  that  the  obligation  to  make  new  improvements 
was  the  same  as  to  make  repairs,  and  included  the  cost  of  filling 
and  grading.*  And  evidence  that  the  company  had  never  been 
required  to  pay  for  filling  in  previous  assessments,  and  had  been 
reimbursed  for  filling  done  by  them,  was  held  inadmissible.* 

4.  Status  of  statutory  liability  for  injuries  to  persons. — It  is 
held  in  Missouri  that  the  special  act  of  the  legislature  of  that 
state,  entitled  "  An  act  concerning  street  railroads  in  the  city  of 
St.  Louis,"  approved  January  16,  1860,  and  which  declares  that 
"  said  railroad  companies  shall  not  be  liable  for  injuries  occa- 
sioned by  the  getting  off  or  on  the  cars  at  the  front  or  forward 
end  of  the  car,"  does  not  apply  to  the  Bellefontaine  Railway 
Company  of  St.  Louis;^  and,  therefore,  as  to  injuries  received 
by  a  passenger  upon  said  road,  in  getting  on  or  off  the  cars  at 
their  front,  the  question  of  liability  remains  as  at  common 
law,  and  is  not  a  matter  of  statutory  consideration."     Moreover, 

*  Appeal  of  North  Beach  &  lifission  City  of  Chicago,  15  Am.  Ry.  Kep.  437. 

R.  R.  Co.,  32  Cal.  499.  ^lUd. 

2 Chicago!).  Baer,  41  III.  306;  Par-  » Burns  v.  The  Bellefontaine  Jlail- 

melee  v.  City  of  Chicago,  60  111.  267;  way  Co,  of  St.  Louis,.  50  Mo.  139. 

New  Haven  v.  Fair  Haven  &  West-  °  Bums  v.  The  Bellefontaine  Eail- 

ville  R.  R.  Co.,  38  Conn.  422.  way  Co.  of  St.  Louis,  50  Mo.  139. 


Chicago  West  Division  Ry..  Co.  v. 


1434  THE   LAW   OP    RAILWAYS. 

it  is  there  intimated  that  if  the  statute  were  applicable  as  a 
defense  at  all,  then  it  should  be  pleaded;'  and  no  doubt  such 
is  the  law. 

5.  Ordinary,  or  common  law,  liability  and  duties. — For  in- 
juries occasioned  by  negligence,  street  railway  companies  are 
liable,  as  others  are,  upon  common  law  principles,  and  no  more 
so.^ 

In  actions  against  suqh  companies  for  personal  injuries  caused 
by  the  cars  leaving  the  track,  the  burden  of  proof  is  on  the  com- 
paTiy  to  show  that  there  was  no  fault  or  want  of  care  on  its 
•part.' 

If  the  driver  of  a  car  has  authority  to  collect  fare,  and  to  expel 
passengers  for  non-payment,  his  master  is  liable  if  excessive 
force  and  violence  is  used  in  so  doing;  or  if,  as  driver,  he  negli- 
gently keeps  the  car  in  motion,  by  reason  of  which  the  expelled 
person  is  run  over  and  injured.*  And  while  assisting  persons  on 
and  off  the  car,  if  the  driver  cause  an  injury  by  his  negligence, 
the  company  is  liable;'  and  so  if  he  direct  children  to  get  upon 
the  front  platform,  and  suddenly  start  the  car  so  as  to  injure 
them.° 

At  common  law,  the  mere  act  of  getting  upon  the  front 
platform  of  a  street  railway  car  as  a  passenger,  instead  of  re- 
maining inside  the  car,  will  not,  without  more,  be  attributed  to 
a  party,  by  the  court,  as  negligence  in  law,  or  legal  negligence, 
and  therefore  contributory  to  an  injury  received  by  a  passenger 
occupj'ing  such  a  position  upon  the  car.'  And  the  law  is  the 
same  as  to  getting  upon  the  car  while  in  motion.'     Contributive 

•  Bums  V.  The  Bellefontaine  Rail-  Haven  &  Westville  R.  R.  Co.,  45  Conn, 

way  Co.  of  St.  Louis,  50  Mo.  139.  284,  17  Am.  Ry.  Rep.   263.     And  see 

'  Louisville  &  Portland  R.  R.  Co.  this  rule  applied  to  an  adult  getting 

r.  Smith,  2  Duvall,  556,  558.  upon   the  car  while  in  motion:  Ep- 

'  Louisville  &  Portland  R.  R.  Co.  pendorf  ».  Brooklyn  City  &  Newtown 

V.  Smith,    2  DuVall,   556;  Stokes  ».  R.  R.  Co.,  69  N.  Y.  195,  18  Am.  Ry. 

Saltonstall,  13  Pet.  193.  Rep.  97. 

*Healey  v.  City  Passenger   R.  R.  '  Bums  e.  The  Bellefontaine  Railway 

Co.,  28  Ohio  St.  23,  14  Am.  Ry.  Rep.  Co.  of  St.  Louis,   50  Mo.  139;  Mettle- 

63.  stadt  ».  Ninth  Av.  R.  R.  Co.,  32  How- 

5  Drew  p.  Sixth  Ave.  R.  R.  Co.,  26  ard's  Pr.  428;  Spooner  v.   Brooklyn 

>f-  Y.  49.  City  R.  R.  Co.,  54  N.  T.  230,  6  Am. 

"  Maher  v.  Central  Park,  N.  &  E.  Ry.  Rep.  198. 

River  R.  R.  Co.,  67  N.  T.   52,   15  '« Eppendorf  «.  B.  C.  &  N.  R.  R.  Co.,  ■ 

Am.  Ry.  Rep.  293;  Brennan  v.  Pair  supra. 
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negligence  is  not  to  be  presumed  from  such  circumstances  alone.' 
If  a  passenger  be  accidentally  thrown,  or  falls,  from  a  street  car, 
without  any  negligence  of  the  company,  yet  if.it  is  in  the  power 
of  the  driver  to  save  him  from  injury  by  stopping  the  car,  it  is 
his  duty  to  do  so,  and  the  omission  of  such  duty  is  such  negli- 
gence as  will  render  the  company  liable,  if  by  reason  thereof  in- 
jury ensue  to  the  passenger.^ 

If  a  street  car, .  in  stopping,  obstruct  a  crossing,  it  is  not  an 
unlawful  act  or  a  trespass  for  one  seeking  to  cross  to  step  on  the 
platform  of  the  car  for  that  purpose;'  and  if,  while  thus  lawfully 
on  the  car,  he  is  thrown  oflf  by  the  driver,  the  company  will  be 
liable.*  , 

Negligence  is  not  imputable  to  children  of  such  tender  years 
as  to  be  incapable  of  observing  ordinary  care;*  and  to  allow 
such  infant  to  ride  upon  the  front  platform  of  a  street  railway 
car  is  negligence,  for  which  the  company  owning  the  car  will  be 
held   accountable.^  And  if  children  of    tender  years  are  thus 


'  Bums  *.  The  Bellefontaine  Rail- 
way Co.  of  St.  Ldwi,  50  Mo.  139; 
Spooner  v.  Brooklyn  City  R.  R.  Co., 
supra;  Eppendorf  ».  B.  C.  &  N.  R.  R. 
Co.,  supra. 

2  Chi.  West  Div.  R.  W.  Co.  v. 
Hughes,  69  111.  170.  And  proof  of  neg- 
ligence of  this  character  is  admissible 
under  an  averment  that  "the  de- 
fendants so  negligently  managed  the 
car  as  to  run  it  upon  and  over  plaint- 
iff ":  Brennan  v.  Fair  Haven  &  West- 
ville  R.  R.  Co.,  45  Conn.  284,  17 
Am.  Ry.  Rep.  263. 

'  Shea  V.  Sixth  Ave.  R.  R.  Co.,  62 
N.Y.  180,  12  Xjn.  Ry.  Rep.  154.  And 
even  if  a  plaintiff  is  to  be  regarded  as 
a  trespasser,  that  will  not  defeat  his 
right  of  action  for  negligence:  Bren- 
nan V.  Fair  Haven  &  Westville  R.  R. 
Co.,  45  Conn.  284,  17  Am.  Ry.  Rep. 
263;  Hicks  v.  Pacific  R.  R.  Co.,  64  Mo. 
430,  17  Am.  Ry.  Rep.  278. 

*Shea  V.  Sixth  Ave.  R.  R.  Co., 
supra. 

*  Pitts.,  AUegh.  &  Manchester  Pass. 
R.W.  Co.  V.  Caldwell,74Penn.  St.  421; 
East  Saginaw  City  Ry.  Co.  v.  Bohn, 


27  .Mich.  503,  10  Am.  Ry.  Rep.  309 
Bait.  City  Pass.  Ry.Co.  v.  McDonnell 
48  Md,  534;  Weick  v.  Lander,  75  111 
93;  Chi,  &  Alton  R.  R.  Co.  v.  Becker. 
76  III.  25;  S.  C.  84  III.  483;  Rockford 
Rook  Island  &  St.  Louis  R.  R.  Co.  v.  De 
laney,  82111.198;  O'FIahertyv.  Union 
Ry.  Co.,  45  Mo.  70;  Donoho  v.  Vulcan 
Iron  Works,  7  Mo.  App.  447;  Walters 
V.  Chi.,  R.  I.  &  P.  Ry.  Co.,  41  la.  71; 
S.  C.  36  la.  458;  Govt.  Str.  R.  R.  Co.  v. 
Hanlon,  58  Ala.  70;  Haycroft  v.  Lake 
Shore  &  Mich.  Southern  Ry.  Co.,  2 
Hun,  489;  S.  C.  64  N.  Y.  636;  Casey 
V.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  6 
Abb.  N.  C.  104;  S.  C.  78  N.  Y.  518. 
'Pitts.,  AUegh.  &  Manchester  Pass. 
R.  W.  Co.  V.  Caldwell,  74  Penn.  St. 
421;  East  Saginaw  City  Ry.  Co.  v. 
Bohn,  supra;  Maher  v.  Central  Park, 
N.&E.  River  R.  R.  Co.,  67  N.  Y. 
52,  15  Am.  Ry.  Rep.  293.  And  un- 
der such  circumstances,  negligence 
will  not  be  imputed  to  the  parent  in 
permitting  the  child  to  ride  on  the 
street  car  without  escort:  East  Sagi- 
naw City  Ry.  Co.  v.  Bohn,  supra. 
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found  upon  the  platform,  it  is  the  duty  of  the  driver  to  cause 
them  to  enter  into  the  car;  and  if  they  will  not,  he  should  then 
stop  and  put  them  off  in  safety.'  In  the  case  here  cited  from  74 
Penn.  St.,  the  court  say:  "Under  no  circumstances  should  they 
permit  children  to  get  on  and  off  the  front  platform  of  a  street 
car,  much  less  to  ride  in  a  place  of  so  much  danger  to  life  and 
limbs.  If  they  do,  negligence  is  imputable  to  the  company,  and 
it  will  be  held  responsible  for  any  injury  occasioned  thereby.'" 

A  street  railroad  company  obligating  itself  to  keep  in  repair 
a  street  or  streets,  or  portions  of  streets  used  by  it  for  its  railway, 
undertakes  to  perform  said  duty  to  the  same  extent  that  perform- 
ance thereof  rests  upon  the  municipal  corporation  by  law,  to 
whom  the  obligation  of  the  railway  company  is  given.'  In  de- 
fault of  discharging  its  obligation  in  that  respect,  the  railroad 
company  is  not  only  liable  to  a  person  injured  by  reason  of  de- 
fects in  the  street,  to  the  same  extent  as  the  municipal  corpora- 
tion would  have  been  if  no  such  undertaking  had  been  incurred 
by  the  railroad  company,  but  in  case  of  a  recovery  against  tlie 
municipality  for  such  injuries,  the  railroad  company  are  liable 
over  for  the  amount  thereof.* 

The  degree  of  care  due  from  a  railroad  corporation  to   its  pas- 
sengers is  different  from  what  is  due  to  the  general  public.     To 
the  latter,  only  ordinary  care  is  due,  except,  perhaps,  under  special 
/circumstances;  but  to  its  passengers  the  company  are  bound  to 
I  the  highest  degree  of  care,  and  utmost  prudence  to  prevent  their 
'injury.' 

'Pittsburg,  A.  &  M.  P.  Ry.  Co.  e.  270. 

Caldwell,  and  East  Saginaw  City  Ey.  *  Mayor,   etc.,  of  Troy  v.  Troy  & 

Co.  V.  Bohn,  supra;  Brennan  v.  Fair  Lanaingburgh  R.  R.  Co.,   3  Lansing, 

Haven  &  Westville  R.  R.  Co.,  45  Conn.  270;  City  of  Brooklyn  v.  The  Brooklyn 

284,  17  Am.  Ry.  Rep.  263.  City  R.  R.  Co.,   47  N.  T.  457;  Mc- 

*74  Penn.  St.  425.    And  see  Maher  Mahone.  Second  Ave.  R.  R.  Co.,  75 

v.  Central  Park,  N.  &  E.  R.  R.  R.  Co.',  N.  Y.  231;  S.  C.  11  Hun,  347;  Loweiy 

supra.     But  street  car  companies  are  v.  Brooklin  City  &  N.  R.  R.  Co.,  76  N. 

not  bound   to  supply  contrivances  to  T.  28. 

prevent   children  from   jumping  on  '  Pendleton  Street  R.  R.  Co. ».  Shires 

their  moving  cars:    Hestonville  Pass;  &  Shires,  18  Ohio  St.  255.    As  to  what 

Ry.  Co.  V.  Connell,  88  Penn.  St.  520.  facts  constitute  negligence,  in  a  case 

'  City  of  Brooklyn  v.  The  Brooklyn  of  injury  to  a  child  by  running  over 

City  R.  R.  Co.,  47  N.  Y.  (2  Sickels),  her,   see  Citizen's  Street  Ry.  Co.  v. 

476;  Mayor,  etc.,  of  Troy  v.  Troy   &  Carey,  56  Ind.  396,   18  Am  Ry.  Rep. 

Lansingbnrgh  R.  R.  Co.,  3  Lansing,  126.    In  such  case,  it  is  not  the  duty  of 
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The  Act  of  Assembly  of  the  state  of  Missouri,  approved  Jan- , 
uary  16,  1860,  in  reference  to  street  railroads  in  the  city  of  St. 
Louis,  declares  that  "  said  railroad  companies  shall  not  be  liable 
for  injuries  occasioned  by  the  getting  off  or  on  the  cars  at  the 
front  or  forward  end  of  the  car."  Under  this  statute  it  h^ld 
that  no  recovery  could  be  had  by  one  injured  in  getting  on  or  off 
the  car  at  the  front,  although  some  negligence  of  the  companj', 
or  its  agent  in  charge  of  the  car,  contribute  to  cause  the  injury;' 
but  that  for  an  injury  occasioned  by  negligently  starting  the  car, 
while  one  attempting  to  get  off  at  the  front,  and  having  fallen 
under  it,  was  yet  under  the  car,  it  being  an  independent  act  of 
negligence,  the  company  might  be  liable,  as  raising  a  question  as 
to  the  competency  or  fitness  of  tlie  servant  for  his  place."  This 
latter  question  would,  of  course,  involve  the  questions  of  knowl- 
edge of  unfitness,  if  unfit,  and  of  care  in  selecting  the  servant; 
and  also  that  of  contributive  negligence  on  the  part  of  the  per- 
son injured. 

In  the  operating  of  a  street  railway  with  cars  drawn  by  horses, 
the  same  degree  of  care  is  not  required  in  law  as  in  the  running 
of  cars  drawn  by  steam  upon  ordimiry  railroads;'  the  degree 
of  care  really  incumbent  upon  the  street  car  company  is  the 
same  as  is  required  of  persons  driving  ordinary  vehicles 
drawn  by  horses.*  Street  railways  are  not,  in  the  popular  sense, 
public  highways,  and  though  in  a  public  highway,  their  tracks 
are  not  common,  as  a  public  highway,  to  all  persons,  but  are  for 
the  exclusive  use  of  the  company  owning  them,  when  required 
by  their  passing  cars.* 

the   driver   to  stop  upon  noticing  a  '  McKeon  v.  Citizens  R.  W.  Co.,  42 

child  standing  near  the  track,  while  he  Mo-  79. 

is  yet  some  distance  from  her,  nor  is  "  McKeon  v.  Citizens  R.  W.  Co.,  42 

ithisdutytodrive  the  teamat  awalk:  Mo.  79.    And  see  Healey  ».  City  Pas- 

Ibid.    But  see  Parris  ».  Cass  Ave.  senger  R.  R.  Co.,  28  Ohio  St.  23,  14 

&  P.  G.  Ry.  Co.,  8  Mo.  App.  589;  Am.  Ry.  Rep.  63. 

S.  0.  1  Am.  &  Eng.  R.  R.  Cas.  622,  ^Unger  ».  The  Porty- Second  Street 

where  negligence  was  imputed  to  the  &  Grand  Street  Perry  R.  W.  Co.,  51 

railroad  company  under  a  nearly  simi-  N.  T.  (6  Sickels),  497. 

lar  state  of  facts.    In  Phil.  City  Pass.  *Unger  ».  The  Porty- Second  Street 

By.  Co.  p.Henrice,  92  Penn.  St.  431;  &  Grand  Street  Periy  R.  W.  Co.,  51 

S.  C.  37  Leg.  Int.  135,  9  Repr.  689,  it  N.  Y.  497;  Pendleton  Str.  R.  R.  Co.  v. 

is  held  that  the  question  of  negligence  Shires,  supra;  Same  v.  Stallmann,  22 

in  omitting  to  stop  the  car  in  such  case  Ohio  St.  19. 

is  for  the  jury.  '  Whitaker  v.  The  Eighth  Avenue 


1438 


THE   LAW   OF   EAILWATS. 


Altliougli  the  peculiar  character  of  street  railways,  employed  and 
rnnning  through  crowded  thoroughfares  of  cities  and  towns,  makes 
it  incumbent  on  the  company  to  exercise  the  utmost  care  and 
diligence  to  avoid  collisions  and  the  infliction  of  injuries,'  yet 
this  rule,  and  the  enforcement  thereof,  does  not  dispense  with 
the  care  and  prudence  required  of  all  persons  using  the  street  in 
common  with  the  railway  company;"  and  if  one  omit  such  care 
and  diligence  on  his  part,  and  thereby  contributes  to  the  bring- 
ing upon  himself  an  injury  from  such  railway,  or  the  cars  thereof, 
he  can  not  maintain  an  action  therefor.' 

Though  a  passenger  on  a  street  car  is  riding  free,  by  invitation 
of  the  conductor,  driver,  or  other  person  in  control  thereof,  he  is 
nevertheless  entitled  to  ordinary  care  to  avoid  his  injury;  and  if, 
through  the  negligence  of  the  company,  or  of  those  in  charge  of 
the  car,  he  be  injured,  and  do  not  by  any  negligence  or  fault  of 
his  own  contribute  to  bring  about  such  injury,  he  will  be  en- 
titled to  recover  compensation  therefor.* 

But  for  a  passenger  to  attempt  to  get  off  a  street  car  while  the 
same  is  moving  along,  and  without  inducement  from  those  in 

R.  R.  60.,  51  N.  T.  (6  Sickels),  295. 
And  such  roads  are  not  subject  to  the 
ordinary  or  statute  law  of  the  road,  or 
to  statutory  liabilities  created  for  or- 
dinary roads:  lb. 

» Liddy  v.  St.  Louis  R.  R.  Co.,  40 
Mo.  506;  Meyer  v.  Lindell  Ry.  Co., 
6  Mo.  App.  27;  Adolphi).  Cent.  Park, 
N.  &  E.  River  R.  R.  Co.,  33  N.  T.  Su- 
perior, 186,  43  Id.  199,  65  N.  T.  554, 
76  N.  T.  530. 

2  Liddy  ».  St.  Louis  R.  R.  Co.,  40 
Mo.  506. 

'  Liddy  ».  St.  Louis  R.  R.  Co.,  40 
Mo.  606.  And  see  Coulter  v.  Am. 
Meroh.  Un.  Exp.  Co.,  56  N.  T.  585; 
Dyer  v.  Erie  Ry.  Co.,  71  N.  Y.  228; 
Voak  V.  Northern  Cent.  Ry.  Co.,  75  N. 
Y.  320;  Cuyler  v.  Decker,  20  Hun,  173; 
Indianapolis  &  St.  Louis  R.  R.  Co.  ». 
Stout,  53  Ind.  143;  Penn.  R.  R.  Co.  v. 
Werner,  89  Penn.  St.  59;  Government 
Str.  R.  R.  Co.  V.  Hanlon,  53  Ala.  70; 
Chicago  &  Alton  R.  R.  Co.  v.  Becker, 
76  111.  25.    But  where,  by  the  negli- 


gence of  the  driver  of  a  car,  a  passen- 
ger is  placed  in  peril,  as  by  driving 
upon  a  railroad  crossing  when  an  ap- 
proaching train  is  dangerously  near, 
and  he  is  compelled  to  choose  between 
two  hazards,  and  he  acts  as  a  person 
of  ordinary  prudence  would  in  the 
same  situation,  and  jumps  from  the 
car,  and  injury  results  thei-efrom,  he 
is  not  guilty  of  contributory  negli- 
gence, even  though  it  appear  that  if 
he  had  acted  otherwise  he  would  have 
escaped  injury:  Twomley  v.  Central 
Park,  N.  &  E.  River  R.  R.  Co.,  69  N. 
T.  158,  18  Am.  Ry.  Rep.  113.  In 
such  case,  evidence  of  the  action  of 
other  passengers  is  competent  as  part 
of  the  res  gestce,  and  as  evidence  of 
what  was  ordinary  pmdence  under 
the  circumstances:  Ibid. 

<  Wilton  V.  The  Middlesex  R.  R. 
Co.,  107  Mass.  108;  Brennan  v.  Fair 
Haven  &  Westville  RrR.  Co.,  45  Conn. 
284,  17  Am.  Ry.  Rep.  263. 
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charge  thereof,  is  such  negligence  as  will  preclude  a  recovery 
for  any  injury  he  may  receive  in  so  doing.' 

The  rule  in  reference  to  expelling  disorderly  persons  from  rail- 
way cars  is  not  different  as  to  street  railways  from  what  it  is 
in  regard  to  railroads  generally.  Carriers  of  passengers  are  not 
only  authorized,  but  are  bound,  to  furnish  their  passengers  with 
orderly,  safe  and  comfortable  passage,  and  may,  by  their  conduct- 
ors, or  persons  in  charge,  expel  the  disorderly,  and  repress  and 
prohibit  all  rudeness,  indecency,  impropriety  or  disturbance, 
whether  of  word  or  deed;  nor  is  there  any  obligation  to  wait  un- 
til an  overt  act  of  violence,  profanity,  or  other  disorderly  conduct, 
is  committed,  to  the  annoyance  of  orderly  passengers,  before  ex- 
pelling offenders  who  become  such  by  indicating  a  disposition  to 
commit  disorderly  acts."* 

6.  Unlawful  imposition  of  burdens  on  street  railways. — The 
grant  to  a  street  railway  company,  by  a  municipal  government,  of 
the  franchise  or  right  of  laying  and  operating  a  street  railway  in 
the  streets  of  a  city,  confers  in  itself  a  right  to  do  so,  upon  the 
grantee,  as  against  the  city,  and  is  in  that  respect  a  license  in 


'  Nichols  V.  The  Middlesex  R.  R. 
Co.,  106  Mass.  463;  Dickson  «.  Broad- 
way &  7th  Ave.  R.  R.  Co.,  1  Jones  & 
Spencer  (N.  T.),  330;  Chicago  West 
DiT.  Ry.  Co.  V.  Mills,  91  111.  39.  But 
see  Eppendorf  ®.  Brooklyn  City  &  New- 
town R.  R.  Co.,  69  N.  Y.  195, 18  Am. 
Ry.  Rep.  97.  In  this  case  it  is  held  that 
it  is  not  always,  and  under  all  circum- 
stances, negligence  to  get  upon  a  street 
car  in  motion;  and  it  is  accounted  to 
he  legal  negligence  only  in  exceptional 
cases,  and  under  unfavorable  condi- 
tions. Ordinarily,  it  is  a  question  of 
fact  for  the  jury:  Ibid.  In  this  case 
plaintiff  signaled  the  car,  and  the 
driver  applied  the  brake.  The  car 
was  an  open  one,  with  a  step  along  the 
side.  While  the  car  was  still  moving, 
the  plaintiff  attempted  to  get  on,  when 
the  driver  let  go  the  brake  and  started 
the  car  with  a  jerk,  throwing  plaintiff 
under  the  car;  and  it  was  held  the 
evidence  should  have  been  submitted 
to  the  jury,  and  a  nonsuit  was  prop- 


erly denied.  Evidence  that  plaintiff 
was  in  the  habit  of  so  jumping  on  the 
cars  while  in  motion  was  held  inad- 
missible: Ihid. 

2  Vinton  V.  Middlesex  R.  R.  Co.,  11 
Allen,  304;  Murphy  v.  Union  Ry.  Co., 
118  Mass.  228,  9  Am.  Ry.  Rep.  282; 
Lemont  u. Washington  &  Georgetown 
R.  R.  Co.,  1  Mackey  (D.  C),  180; 
S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  263; 
The  question  whether  the  expulsion 
was  properly  and  considerately  done, 
is  for  the  jury:  Murphy  v.  Union  Ry. 
Co.,  supra;  Healey  v.  City  Passenger 
R.  R.  Co.,  28  Ohio  St.  23, 14  Am.  Ry. 
Rep.  63.  It  does  not  affect  the  ques- 
tion that  the  passenger  is  sick,  or  that 
his  misconduct  is  not  willful  or  vol- 
untary, if  he  is  honestly  supposed  to 
be  intoxicated.  The  rule  applicable 
to  the  treatment  of  sick  persons  on 
steam  oars  does  not  necessarily  apply 
to  horse  cars:  Lemont ».  W.  &  G.  R. 
R.  Co.,  supra. 
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itself,  and  is  in  the  nature  of  a  contract,  which  precludes  the 
subsequent  imposition  of  pecuniary  terms  upon  the  ajrantee  for 
its  enjoyment,  under  the  pretense  of  a  license.  The  right  so 
granted  is  subject  in  its  exercise  only  to  the  police  regulations 
of  the  municipal  government;  and  an  ordinance  imposing  an  an- 
nual license  upon  its  use  is  not  such,  but  is  a  mere  arbitrary 
money  imposition  or  exaction  annexed  to  the  enjoyment  of  the 
grant,  and  impairs  the  contract  thereof,  and  is  in  that  respect 
unauthorized  and  void.'  And  so  likewise,  in  New  Jersey,  the 
same  ruling  exists.  It  is  held  there  that  a  municipal  govern- 
ment may  not  impose  upon  a  street  railway' company,  who  al- 
ready have  the  right  to  operate  their  road,  a  license  for  the  enjoy- 
ment of  its  own  rights;  and  that  a  penal  statute  imposing  upon 
the  company  a  fine  or  penalty  for  so  operating  without  tlie  re- 
quired license,  is  void.'  It  is  also  held  that  subsequent  ordinances 
varying  the  terms  of  the  original  restrictions  and  limitations 
contained  inthe  charter,  and  rendering  them  more  onerous,  are 
invalid.'  Subsequent  ordinances  enacting  such  impositions  are 
prospective  only  in  their  action,  and  confined  to  subsequent  cor- 
porations.* 

But  a  bonus  or  consideration  for  the  grant  may  be  required  in 
making  it;  thus,  while  it  is  not  inconsistent  with  the  purpose 
of  a  public  street  that  the  city  authorities  allow  the  construc- 
tion and  use  of  street  railways  therein,  where  power  is  given  by 
law  to  control  that  subject,  yet  it  is  a  legitimate  and  rightful 
exercise  of  such  power,  on  the  part  of  such  municipality,  to  im- 
pose upon  the  company  obtaining  the  grant,  as  part  of  the  terms 


yor,  etc.,  of  New  York  ».  Sec-  and  Same  v.  3d  Ave.  R.  R.  Co.,  supra. 

end  Avenue  R.  R.  Co.,  32  N.  Y.  (5  =The  State  of  New  Jersey,  Hoboken 

TifTany),  261;  Same?).  Third  Avenue  &  Weehawken  Horse  R.  R.  Co.,  prose- 

R.  R.  Co.,  33  N.  Y.  (6  Tiffany),  42.  cutors,  v.  The  Mayor  &  Council  of  the 

See  States.  Jersey  City,  5  Dutch.  170;  City  of  Hoboken,   1   Vroom  (N.  J.), 

Cityof  Chicago  C.Sheldon,  9  Wall.  SO;  225. 

111.  Cenir.  R.  R.  Co.  v.  City  of  Bloom-  ^The  State  of  New  Jersey,  Hoboken 

ington,    76   111.    447;    City   of    Dea  &  Weehawken  Horse  R.  R.  Co.,  prose- 

Moines  v.  Chi.,  R.  I.  &  Pac.  Ry.  Co.,  cutors,  v.  The  Mayor  &  Council  of  the 

41  la.  569.    Such  license  being  illegal,  City  of  Hoboken,   1  Vroom  (N.  J.), 

any  penalty  imposed  for  its  enforce-  225. 

ment  is  also  illegal,  and  though  penal  *  The  State  of  New  Jersey,  Hoboken 
in  its  nature,  is  not  a  police  regulation,  &  Weehawken  Horse  R.  R.  Co.,  prose- 
but  a  mere  unauthorized  money  im-  cutors,  v.  The  Mayor  &  Council  of  the 
position:  N.  Y.  ».  2d  Ave.  R.  R.  Co.,  City  of  Hoboken,  supra. 
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thereof,  the  payment  of  a  bonus  as  a  consideration  for  the  same; 
and  any  agreement  of  the  company  to  pay  the  same,  or  tlie  ac- 
ceptance and  exercise  of  the  grant  originally  made  upon  the 
terms  of  such  bonus,  will  be  enforced  in  law.' 

Where,  in  a  grant  of  a  right  of  way  by  a  municipal  corporation 
to  a  street  railway  company  in  the  streets  of  a  city,  it  is  made 
the  duty  of  the  city  surveyor  to  furnish  the  company  with  the 
lines  and  levels  for  the  building  of  the  road,  then  if  he  refuses  so 
to  do,  a  writ  of  mandamus  lies  to  compel  its  performance.^  And 
though  the  grant  be  at  first  of  questionable  validity,  yet  the  city, 
by  the  passage  of  subsequent  ordinances  recognizing  its  exist- 
ence, and  by  receiving  payment  of  the  bonus  stipulated  for  as  a 
consideration  for  the  right,  is  estopped  to  deny  the  validity  of 
the  grant,  or  the  right  of  the  company  to  enjoy  the  same.  Such 
subsequent  action  of  the  city  amounts  to  a  ratification  of  the 
original  grant,  aud  is  curative  thereof.' 

7.  Police  regulation  of. — The  grant  to  a  street  railway  com- 
pany of  the  right  to  construct  a  railway  in,  and  to  carry  passengers 
on,  over  and  upon  the  streets  of  a  city  or  other  municipality, 
does  not  exempt  the  company  from  subjection  to  the  reasonable 
police  regulations  of  such  municipality.*  Such  corporations  are 
subject  to  the  same  regulations  that  a  private  person  would  be 
subject  to  under"  like  circumstances."  And,  therefore,  where 
there  is  a  geneVal  power  to  grant  licenses  of  business  in  the  city 
authorities,  they  may  legally  impose  on  such  street  railway 
company  the  payment  of  an  annual  license  for  the  exercise  of 
the  privilege;  for  in  respect  to  such  grant,  and  the  exercise  of 
the  privileges  conferred,  such  corporations  are  to  be  regarded  as 

inhabitants  of  the  city  or  other  municipality." 

/'''^ 

'  Covington  Street  R.  W.  Co. ».  City  second  company:  Metropolitan  R.  R' 

ofCovington,  9Bush,  127.  Co.  v.   Highland    St.   Ry.    Co.,    118 

2  The  State,  ex  rel.  St.  Charles  R.  Mass.  290,  9  Am.  Ry.  Rep.  285, 

R.  Co.,  ».  Cookrem,  25  La.  An.  356.  'Frankford  &  Phila.  Pasisenger  R. 

'The  State,   ex  rel.  St.  Charles  R.  W.  Co.  v.  City  of  Phila.,  58  Penn.  St. 

R.  X!o.,  V.  Cockrem,  25  La.  An.  356.  119. 

Where  the  right  to  amend  the  charter  "  Frankford  &  Phila.  Passenger  R. 

is  reserved,  the  legislature  may  author-  W.  Co.  v.  City  of  Phila.,  58  Penn.  St. 

ize  another  company  to  lease  the  tracks  119. 

of  the  first,  upon  making  reasonable  ^prankford  &  Phila.  Passenger  R. 

coiTiDensation;    but    not  for   loss    of  W.  Co.  f.  City  of  Phila.,  58  Penn.  St. 

profits  arising  from  maintaining  the  119.  In  this  case,  the  case  of  the  City  of 
91 
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A  statute  proYision  that  a  passenger  may  become,  upon  paying 
a  certain  sum  in  addition  to  the  regular  fare,  entitled  to  passage 
on  the  same  day  between  any  two  points  in  the  city,  without 
further  payment,  "  for  both  of  tlie  passages  aforesaid,"  entitles 
the  passenger  so  paying  to  but  two  and  no  more  passages.' 

Where,  by  the  law  under  which  the  grant  of  the  right  of  way 
in  the  streets  of  a  city  is  made  to  a  street  railroad  company, 
tliere  is  reserved  to  the  city  the  right  to  regulate  and  control  the 
same  in  its  construction  and  reconstruction,  the  city  authori- 
ties may  require  the  railway  company  to  change  the  character  or 
kind  of  rails  used  upon  its  road,  when  the  public  necessities  de- 
mand it  as  a  matter  of  conformity  to  altered  improvements  of  the 
streets;''  and  when  the  public  good  requires  such  alteration  of 
street  improvements  as  necessarily  result  in  a  change  of  rail  by  the 
street  railway  company,  the  charter  rights  and  grant  of  the  right 
of  way  of  the  company  are  no  answer  to  such  requisition,  for  it 
is  not  in  the  power  of  the  municipal  anthorities  to  barter  away, 
or  dispose  of  by  contract,  actual  or  implied,  any  of  its  legitimate 
legislative  powers  that  are  required  to  be  exercised  for  the  gen- 
eral good.'  And  if,  in  the  progress  of  such  needed  improvements, 
the  railroad  company  refuse  to  temporarily  remove  its  works 
when  in  the  way  thereof,  the  city  anthorities  may  remove  the 
same,  and  are  not  bound  to  replace  them ;  and  no  action  lies 
therefor,  if  not  done  in  an  improper  manner.*         ' 

In  Peimsylvania,  where,  by  law,  a  special  remedy  is  provided, 
and  the  punishment  defined,  for  the  obstruction  of  public  cross- 
New  York  V.  Second  Ave.  R.  R.  Co.,  32  lectecl  of,  passengers,  to  cover  this  very 
N.Y.  261,  is  referred  to  and  disregard-  tax:  Atty.  Genl.  ».  London  &  North 
ed,  as  not  only  in  some  respects  differ-  Western  Ry.  Co.,  Law  Rep.  6  Q.  B. 
enl,  as  alleged,  from  the  one  at  bar,  but  Div.  216;  S.  C.  1  Am.  &  Eng.  R.  R. 
also  on  the  ground  that  the  municipal  Cas.  578.  Duty  was  also  allowed  on 
powers  of  the  city  of  New  York  are  fares  received  on  sleeping  cars,  and  for 
regarded  as  less  than  those  of  Phila-  the  extra  accommodations  thereon: 
delphia.    Under  an  act  providing  for      Ibid,. 

the  payment  of  a  tax  or  duty  upon  all  '  Wakefield  v.  South  Boston  R.  R. 

sums  received  or  charged  for  the  hire,      Co.,  117  Mass.  544,  6  Am.  Ry.  Rep. 
fare  or  conveyance  of  passengers,   it      238. 

was  held  the  Crown  was  entitled  to         ^  Louisville   City  R.  W.  Co.   «.  The 
duty  on  the  whole    amount  received      City  of  Louisville,  8  Bush  (Ky.),  415. 
from  passengers,  even  though  it  ex-  » Louisville  City  R.  W.  Co.  ■«.  The 

ceeded  the  maximum  charge  allowed      City  of  Louisville,  8  Bush  (Ky.),  415. 
by  law;  and  so  were  entitled  to  duty  '  Louisville  City  R.  W.  Co.  ».  The 

on  an  extra  charge  made  to,  and  col-      City  of  Louisville,  8  Bush  (Ky.),  415. 
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ings  by  street  railways,  an  indictment  at  common  law  will  not 
lie  against  the  company  for  the  same,  although  the  act  com- 
plained of  be  such  as,  in  the  absence  of  such  special  provision, 
would  amount  to  a  nuisance.' 

» Brown  v.  Commonwealth,  3  S.  &  wealth,  22  Penn.  St.  (10  Harris),  365  ; 

R.  275;  Commonwealth  v.  Evans,  13  Penn.  R.  R.  Co.  v.  Kelly,  31  Penn. 

S.  &  B.  426;  Garman  v.  Gamble,  10  St.  (7  Casey),  372;  Commonwealth  v. 

Watts,  382;  McElhiney  v.  Common-  Capp,  48  Penn.  St.  (12  Wright),  53. 
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1.  In  actions  and  proceedings  about  taking  right  of  way. — 
In  Pennsylvania  the  ruling  originally  was,  that  the  statute  of 
limitations  was  a  bar  to  proceedings  to  assess  damages  for  lands, 
or  an  easement  over  lands,  taken  by  a  railroad  corporation  for  its 
right  of  way.  Though  not  within  the  language  of  the  statute,  the 
court  recognized  in  the  cases  the  same  principle  of  analogy 
that  is  applied  to  cases  in  chancery  in  reference  to  the  limita- 
tions of  the  statute,  and  applied  the  statute  to  the  case  as  one 
analogous  to  those  provided  for,  although  not  expressly  men- 
tioned therein.*  In  the  case  here  cited,  the  award  of  the 
viewers  was  appealed  from  by  the  railroad  company,  and  the 
plea  of  limitations  pleaded — "actio  non  aoGt'evit  infra  sex 
annos."  The|  court  below  charged  the  jury  sustaining  the  plea 
in  law,  and  the  supreme  court  affirmed  the  ruling.  But  by 
subsequent  ruling  in  that  state  a  contrary  doctrine  is  estab- 
lished, and  the  case  here  cited  of  Forster  v.  The  Cumberland 
Valley  Kailroad  Company  is  referred  to  as  not  decided  on  the 
broad  principle  as  to  the  bar  of  the  statute  in  cases  of  pure  assess- 
ment of  damages  for  right  of  way,  but  that  the  case  was  virtually 
one  in  trespass  in  its  character,  which  action  was  especially 
included  in  the  statute.    By  this  subsequent  ruling  it  is  held, 

'  Forster  v.  The  Cumberland  Valley  R.  R.  Co.,  23  Penn.  St.  (11  Harris),  371. 

(1444) 
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that  under  the  statute  of  limitations  of  that  state,  which  limits 
the  commencement  of  the  several  common  law  actions,  by  name, 
to  a  special  time  after  the  right  of  action  accrues,  that  the  pro- 
ceeding under  the  statute  to  assess  damages  or  compensation  for 
lands,  or  an  easement  in  lands,  for  a  right  of  way,  is  not  within 
the  'meaning  of  the  statute,  and  is  not  affected  thereby.'  The  su- 
preme court  of  that  state  say,  the  learned  Oh.  J.  Thompson:  "  I 
think  it  is  not  susceptible  of  doubt  that  the  legislature  meant 
only  to  limit  suits  and  actions  known  to  common  law  proceed- 
ings or  forms  of  action.  The  case  we  are  now  considering  is  a 
statutory  proceeding  exclusively,  although  common  law<  forms 
may  be  used  in  the  process  of  the  pleadings  on  appeal."  ^  *  * 
*  *  "  In  Forster  v.  The  Cumberland  Valley  Railroad  Co.,  the 
statute  of  limitations  was  extended  to  a  case  of  assessment  of 
damages,  under  an  Act  of  the  2d  of  April,  1831,  to  incorporate 
the  Cumberland  Valley  Railroad  Company.  This  point  of  the 
case  was  not  sustained  by  authority,  but  was  rested  on  the  ground, 
that  as  the  land  taken  was  taken  without  compensation  first  made, 
it  was  a  trespass,  and  the  proceeding  was  essentially  an  action  of 
trespass.  There  may  have  been  peculiarities  about  the  case,  and  we 
do  not  say  but  that  it  was  well  decided,  but  the  principle  has  not 
been  followed  in  this  state  as  a  rule  in  any  other  cases  of  assess- 
ment of  damages  for  taking  property."  ' 

In  Maine,  actions  on  judgments  of  county  commissioner's 
courts  are  barred  by  limitation  in  six  years.  There  being  such 
a  judgment  for  damages  for  a  right  of  way  remaining  unpaid  for 
over  six  years,  an  injunction  was  applied  for  to  restrain  the  com- 
pany for  running  its  train  over  the  ground  thus  taken  and  not 
paid  for,  and  the  right  to  the  injunction  was  predicated  on  the 
non-payment  of  the  judgment.  The  injunction  was  denied,  on 
the  ground  that  the  demand  was  barred  by  the  statute.* 

1  Delaware,  Lackawanna  &W.  R.  R.  "  Delaware,  Lackawanna  &  W.  R. 

Co.  V.  Burson,  61  Penn.  St.  369;  Me-  R.  Co.  v.  Burson,  61  Penn.  St.  378. 

Clinton  v.  Pittsburg,  Ft.  Wayne  &  '  Delaware,  Lackawanna  &  W.  R. 

Chi.  Ry.  Co.,  66  Penn.  St.  404.    And  R.  Co.  v.  Burson,  61  Peon.  St.  869,  378. 

see  Jefferson  &  Lake  Pontchartrain  R.  *Mooer3  e.  The  Kennebec  &  Port- 

R.  Co.  V.  City  of  New  Orleans,  31  La.  land  R.  R.  Co.,  58  Maine,  279.    But  in 

Ann.  478;  Plaggu.  City  of  Worcester,  Wisconsin,  in  a  similar  proceeding, 

18  Gray,  601;  Erskine  v.  City  of  Bos-  the  supreme  court  of  that  state  hold 

ton,  14  Gray,  216j    Revere  v.  Same,  that  the  right  to  maintain  such  action 

Id.  218.  is  "founded  upon  the  title  to   real 
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In  North  Carolina  the  action  must  be  bronght  within  two 
years  from  the  completion  of  the  road ;  and  the  fact  that  the  rail- 
road company,  before  the  expiration  of  the  two  'years,  had  insti- 
tuted proceedings  for  condemnation,  which  were  subsequently 
dismissed  "without  prejudice"  to  the  owners,  did  not  prevent  the 
statute  from  running." 

An  obligation  of  a  railroad  company  to  build  a  bridge  over 
right-of-way  grounds  granted,  at  such  place  as  the  grantor  shall 
designate,  implies  that,  as  a  condition  precedent  to  performance 
by  the  company,  the  grantor  will,  in  a  reasonable  time,  point  out 
the  place  or  locality  at  which  it  is  to  be  built.  If  this  be  not 
done  for  twenty  years,  specific  performance  will  not  be  decreed 
against  the  company;  but  will  be  denied  by  reason  of  the  grantor's 
laches  in  not  pointing  out  the  place  for  its  erection,  and  sooner 
claiming  performance  of  the  company.'' 

2.  In  actions  for  injuries  to  live  stock. — Actions  for  dam- 
ages for  injuries  to  live  stock  are  not  in  the  nature  of  penal 
actions,  whether  for  single  or  for  double  damages;'  and  as  a 
sequence  thereto,  they  are  not  barred  by  the  statute  of  limita- 
tions in  regard  to  suits  for  penalties.  Such  actions  are  simply 
actions  for  injuries  to  personal  property,  and  though  in  some 
cases  the  measure  of  damages  are  fixed  by  statute  as  double  the 
value  of  the  injury,  this  is  not  by  way  of  penalty,  but  is  for  com- 
pensation to  the  injured  party.*  It  is  the  ordinary  and  general 
statute  of  limitation  that  is  to  be  applied  to  these  actions, 
whatever  that  be,  in  the  several  states  wherein  they  occur.' 
In  Iowa  their  limitation  is  five  years  after  the  action  accrues ;" 
and  the  statute  begins  to  run  from  the  time  of  inflicting  the  in- 
jury, as  well  when  the  suit  is  for  double  as  for  single  damages; 

property,"  within  Sec.  3,Ch.  1.38,  E.  S.,  '  Eoons  e.  Chicago  &  Northwestern 
and  the  limitation  is  therefore  twenty  Ry.  Co.,  23  Iowa,  493;  Coming  v. 
years;  neither  Sees.  6  nor  22  of  that  McCulIongh,  1  Comst.  66;  Jefferson- 
chapter  have  any  application.  And  ville  R.  R.  Co.  v.  Gabbert,  25  Ind. 
they  farther  hold  that  a  delay  of  flf-  431. 

teen  years  did  not  constitute  a  waiver:  *  Koons  v.  Chica  go  &  Northwestern 

Oilman  1!.  Sheboygan  &  Fond  du  Lao  Ry.  Co.,  23  Iowa,   493;  Jeffersonville 

R.  R.  Co.,  40  Wis.  653,  13  Am.  Ry.  R.  R.  Co.  v.  Gabbert,  25  Ind.  431. 

Rep.  468.  6  Koong  „    rpjjg   Chicago  &  North- 

'  Vinson  v.  N.  Car.  R.  R.  Co.,  74  N.  western  Ry.  Co.,  23  Iowa,  493. 

Car.  510, 13  Am.  Ry.  Rep.  396.  « Koons  v.  The  Chicago  and  North- 

2  Williams  v.  Hart,  116  Mass.  513.  western  Ry.  Co.,  23  Iowa,  493. 
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and  not,  if  in  the  latter  case,  from  service  of  the  notice  of  the 
injury  under  the  statute  allowing  double  damages.  The  action 
has  accrued  before,  and  the  notice  affects  only  the  measure  of 
recovery,  and  not  the  right  thereof.' 

3.  In  actions  for  personal  injuries  to  employes. — If  the  action 
be  for  a  common  law  right  of  action,  as,  for  instance,  for  an  in- 
jury occasioned  by  the  negligence  of  the  principal,  then  the  or- 
dinary general  statute  of  limitations  of  actions  for  personal  inju- 
ries will  apply;  but  where  the  right  of  action  involved  is  statu- 
tory, as  in  cases  arising  under  the  statute  for  injuries  caused  to 
an  employe  by  the  negligence  of  a  co-employe,  then  the  time 
of  limitation,  if  any,  is  that  given  in  the  statute  giving  the 
right  of  action,  if  there  be  a  limit  therein,  and  if  no  limitation 
therein,  then  the  limitation  will  be  governed  by  the  general 
statute  of  limitations,  if  broad  enough  to  cover  the  case.  In 
Iowa,  the  limitation  is  two  years,  and  is  now  fixed  by  the  code, 
btit  originally  by  the  statute  which  conferred  the  right  of  action.^ 

An  indictment,  under  the  statute,  against  a  railroad  corpora- 
tion for  causing  the  death  of  a  person  who  is  a  passenger,  is  not 
affected  by  the  statute  of  limitations  of  Massachusetts  in  regard 
to  "  actions  and  suits  for  any  penalty  or  forfeiture,  pn  any  penal 
statute,  brought  by  any  person." '  And  though  by  statute  of 
1853,  ch.  414,  the  prosecution,  by  an  indictment  against  a  rail- 
road company  for  loss  of  life  in  said  state,  is  limited  to  one  year 
from  the  time  of  the  injury  causing  the  death,  yet  such  latter 
statute  is  no  bar  to  indictments  found- before  it  went  into  opera- 
tion.* 

In  Indiana,  the  limitation  in  actions  under  the  statute  for 
the  death  of  a  person  is  two  years,  reckoning  from  the  time  of  the 
death.*  In  Connecticut,  the  civil  action  given  by  statute  for 
the  wrongful  death  of  a  person,  accrues  at  the  death,  but  the 
limitation  does  not  be'gin  to  run  until  letters  of  administration 
or  testamentary   have   been   issued   on  the   decedent's   estate." 

'  Koons  I).  The  Chicago  &  North-  Co.,   32  Ind.    113;    Pittsburg:h,  Fort 

western  Ry.  Co.,  23  Iowa,  493.  Wayne  &  Chicago  Ry.  Co.  v.  Vining's 

2  Code  of  1873,  432,  sec.  2529.  Adm'r,  27  Ind.  513. 

'  Commonwealth  u.  Boston  &  Wor-  *  Andrews  ».  Hartford  &  N.  Haven 

cester  R.  R.  Co.,  11  Cush.  512,  515.  R.  E.  Co.,  34  Conn.  57.   And  see  Sher- 

*  Commonwealth  ».  Boston  &  Wor-  man  v.   Western   Stage  Co.,  24  la. 

cester  R.  R.  Co.,  11  Cash.  512,  516.  515. 
.  '  Hanna  v.  The  Jeffersonville  R.  R. 
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In  Alabama,  the  limitation  is  one  year,  and  begins  to  run  from 
the  day  of  the  death.'  In  Iowa,  the  limitation  is  two  years,^  and 
runs  from  the  time  the  action  accrnes,  which  is,  from  the  date  of 
the  injury.' 

5.  In  actions  for  dividends  of  capital  stock. — The  rule  laid 
down  in  Pennsylvania  is,  that  the  statute  of  limitations  does  not 
pun  against  a  claim  for  dividends  of  capital  stock  until  after  de- 
mand made  and  refusal  to  pay,  or  notice  to  the  shareholder 
that  his  right  to  dividends  is  denied.*  The  Supreme  Court  of 
that  state  say,  Woodward,  J. :  "  It  may  well  be  doubted 
whether  under  our  acts  of  assembly  any  incorporated  company 
can  set  up  the  statute  of  limitations  against  a  stockholder's 
dividends.  It  certainly  can  not  be  done  until  after  a  demand 
and  refusal,  or  notice  to  a  shareholder  that  his  right  to  divi- 
dends is  denied."  ^  To  our  mind,  the  company  do  not  stand  in 
the  character  of  an  ordinary  debtor,  as  to  dividends  declared  and 
unpaid,  but  rather  in  the  position  of  a  trustee,  who  is  not  liable 
to  suit  before  demand,  and  against  whom  the  statute  does  not 
run. 

6.  In  actions  against  foreign  corporations. — To  a  plea  of  the 
statute  of  limitations  put  in  by  a  corporation  when  sued  in  a 
different  state  than  that  wherein  it  legally  exists,  a  replication  is 
good  that  avers  the  defendant  to  be  a  foreign  corporation,  exist- 
ing in,  and  organized  under  the  laws  of,  a  different  state  than 
the  one  wherein  the  suit  is  pending."  Such  corporation  can  not 
transfer  or  carry  its  corporate  capacity  into  a  different  state 
than  that  wherein  it  is  created.'  But  it  may  do  business  in 
another  state;"  and  if,  for  such  purpose,  it  has  agencies  therein, 

'  Selma,  Rome  &  Dalton  R.  R.  Co.  Blossburg  &  Coming   R.   R.  Co.  «. 

V.  Lacey,  49  Geo.  106.  The  Tioga  R.  R.  Co.,    5  Blatch.  (U. 

2  Code  of  1873,  sec.  2527,  2529.  S.  C.  C),  387. 

'  Code  of  1873,  sec.  2527,  page  431.         '  Bank  of  Augusta  e.  Earle,  13  Pet. 

*Phila.,Wilmingrton  &  Baltimore  R.  568;  Paul  v.  Com.  of  Va.,  8  Wall.  168. 
R.  Co.  V.  CoweU,  28  Penn.  St.  (4  Caaey),         «  Bank  of  Augusta  v.  Earle,  13  Pet. 

329,  339.  568 ;  Christian  Union  v. ' Yount,  101  U. 

'Phila.,  Wilmington  &  Baltimore  S.  352;  Black  v.  Del.  &  R.  Canal  Co.,  7 

R.  R.  Co.  ».  CoweU,  supra.  C.  E.  Green,  130,  422;  S.  C.  9  Id.  455; 

« North  Mo.  R.  R.  Co.  v.  Akers,  4  O'Brien  v.  Wetherell,  14  Kans.  616;' 

Kansas,  453,  475;  Olcott  v.  The  Tioga  Claremont   Bridge  v.  Royce,  42  Vt. 

R.  R.  Co.,  20  N.  Y.  210;  Thompson  v.  730. 
The  Tioga  R.  R.  Co.,  36  Barb.,  79j 
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it  may  be  therein  sued,  if  the  local  laws  so  provide.*  But  where 
there  is  no  local  law  authorizing  service  on  such  resident  local 
agent,  as  for  service  upon  the  company  personally,  proceedings 
m  rem  only  will  lie  against  the  foreign  corporation." 

The  ruling  in  New  York  is  that  foreign  corporations,  that  is, 
corporations  of  other  states  of  the  United  States,  can  not  avail 
themselves  of  the  statute  of  limitations  of  New  York  in  a  suit 
against  them  in  that  state;  that  the  exception  in  the  statute  of 
persons  out  of  the  state,  applies  as  well  to  corporations  of  an- 
other state  as  to  natural  persons  absent  or  residing  out  of  the 
state,  and  that  therefore  the  statute  does  not  run  against  such 
corporations.'  And  this,  too,  although  they  have  an  agency  in 
New  York,  and  a  resident  agent  there,  on  whom  process  in  the  case 
may  be  legally  served;  and  have  had,  during  tlie  time  the  statute 
is  claimed  to  have  run,  and  on  whom,  under  the  local  law  of  New 
York,  process  was  servable.* 

7.  In  actions  on  subscriptions  to  capital  stock. — A  contract 
of  subscription  to  the  capital  stock  of  a  railroad  corporation  is 
but  an  ordinary  contract  to  sell  and  to  purchase  the  stock,  and  as 
snch,  is  subject  to  the  statute  of  limitations.^  If  no  steps  be 
taken  to  enforce  payment  within  the  time  limited  for  enforce- 
ment of  such  class  of  contracts  by  law,  the  same  will  be  barred, 
unless  the  statute  be  suspended  in  its  effects  by  some  exception 

^Baldwin  and  wife  v.  Miss.  &  Mo.  Co.,  20  Wall.  137,  143. 
R.  R.  Co.,  5  Iowa.  .519;  Richardson         *  Rathbun   v.  The  Northern  Cent. 

V.  B.  &  M.  R.  R.  R.  Co.,  8  Iowa,  262;  Ry.  Co.,  50  N.  Y.  656;  Tioga  R.  R. 

Slavens  v.  South  Pacific  R.  R.  Co.,  51  Co.  e.  Blossburg  &   Coming  R.  R. 

Mo.  308.  Co.,  20  Wall.  187,  143,  144,  150.    In 

»Andrewsf).  Michigan  Cent.  R.  R.  the   case  here  cited  from  20  Wall., 

Co.,  99  Mass.  534;  S.  C.  1  With.  Corp.  the    Supreme    Court  of  the   United 

Cas.  620,  621;  Bamett  v.  Chicago  &  States  (Justice  Miller  dissenting)  fol- 

L.  H.  R.  R.  Co.,  6  Thomp.  &  C.  358;  low  the  mlings  of  New  Tork,and  con- 

S.  C.  4  Hun,  114;  Ogdensburg  &  L.  C.  sider  the  court  above  bound  by  them, 

R.  R.  Co.  V.  Vt.  &  Can.  R.  R.  Co.,  6  the  case  coming  up  from  that  state. 
Thomp.  &  C.  489.  '  Pittsburgh  &  Connellsville  R.  R. 

"Thompson  v.  The  Tioga  R.  R.  Co.,  Co.  «.  Byers,  32  Penn.  St.  (8  Casey), 

36  Barb.  79;  Olcott  v.  The  Same,  20  22;  McCuUy   v.  Pittsburgh  &  Con- 

N.  Y.  210;  Rathbun  v.  The    North-  nellsville  R.  R.  Co.,  32  Penn.  St.  (8 

ern   Cefif.  Ry.    Co.,  50  N.  Y.  656;  Casey),  25;    Pittsburgh   &  Connells- 

Mallory  v.  Tioga  R.  R.  Co.,  3  Ab-  villeR.  R.  Co. ».  Graham,  36  Penn.  St. 

bott's  Ct.  of  Ap.  139;  Tioga  R.  R.  Co.  (12  Casey),  77. 
I).  The  Blossburg   &  Corning  B.  B> 
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known  to  the-iaw.'  The  means  to  be  resorted  to  for  its  enforce- 
ment is  by  calls  for  assessments;  and  if  no  call  be  made  within 
the  time  of  limitation,  the  right  to  call  for  the  same  is  barred,  by 
analogy  to  the  statute." 

Such  being  the  legal  status  of  contracts  of  subscription  to  cap- 
ital stock,  it  follows  therefrom  that  if  the  calls  be  made  within 
the  time  of  limitation,  and  no  suit  be  commenced  for  the  pay-' 
ments  called  for  within  the  time  of  limitation  of  actions,  count- 
ing from  the  time  the  right  of  action  accrues  by  the  making  of 
the  call  or  calls,  then  the  right  of  action  which  accrued  to  the 
company  by  the  making  of  the  call  or  calls  is  barred.' 

8.  In  actions  for  statute  penalties. — In  lowa,  the  limitation 
of  actions  for  statute  penalties  is  twoyears>,;  after  the  expiration 
of  that  time  the  action  is  barred.* 

9.  When  limitation  begins  to  run. — Where,  by  act  of  assem- 
bly granting  a  subsidy  in  bonds  of  a  state  to  a  railroad  corpora- 
tion, to  aid  in  or  promote  the  construction  of  a  railroad,  a  time 
is  limited  in  which  acceptance  of  the  same  by  the  company  is 
to  be  effected  and  notice  thereof  given  to  the  executive,  such 
time  begins  to  run  only  from  the  time  of  publishing  the  act,  and 
not  from  the  date  of  its  passage,  if  there  be  no  provision  in  that 
respect  to  the  contrary.*  In  such  case,  the  authorities  of  the 
state  whose  duty  it  is  to  publish  the  laws  can  not  deprive  the 
company  of  the  benefit  of  the  act  by  delay  in  its  publication. 
Such  a  construction  of  the  law  would  enable  the  mere  aaents  of 
the  state  to  defeat,  in  respect  to  legislation,  the  expressed  will 
of  the  legislature." 

Where  a  subscriber  to  the  capital  stock  of  a  railroad  company 
liimself  holds  the  subscription  paper  to  which  he  subscribes, 
then  the  true  date  of  his  subscription  is  the  time  of  delivery  of 
such  paper  to  the  company.  Delivery  is  an  essential  part  of 
the  execution  of  a  written  contract,  without  which  there  is  no 

'Pittsburgh  &  CoDnellsville  E.  R.  *  Code  of  1873,  title  "of  Limita- 
Co.    V.    Graham,   36   Penn.  St.   (12      tion  of  Actions, "  p.  432,  sec.  2529. 


).  77.  6  state  of  Louisiana  ».  The  North 

'  Pittsburgh  &  Connellsville  R.  R.  Louisiana  &  Texas  R.  R.  Co^  25  La. 

Co.  V.  Graham,  36  Peim.  St.  77;  P,  &  Ann.  65. 

C.  R.   R.   Co.  V.  Byers,   si(pra;Mo  °  State  of  Louisiana  ».  North  Louis- 
Cully  V.  P.  &  C.  R.  R.  Co.,  supra.  iana  &  Texas  R.  R.  Co.,  25  La.  Ann. 

"P.  &  C.  R.  R.  Co.  V.  Graham,  65. 
supra. 
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validity.'  It  follows  from  this  principle  that  the  statute  of  limita- 
tions only  begins  to  run,  as  against  ai  contract  of  subscription  to 
the  capital  stock  of  a  railroad  company,  from  the  time  of  delivery 
of  the  written  contract." 

Where,  under  the  laws  of  Louisiana,  the  affairs  of  an  insolv- 
ent railroad  corporation  are  placed  by  decree  of  court  in  the 
hands  of  a  liquidator,  and  he  is  ordered  to  collect  in  the  assets, 
snch  order  is  not  a  money  judgment,  but  is  merely  a  directory 
judgment  or  decree,  requiring  the  liquidator  to  perform  a  duty 
resulting  from  his  oflSce — a  duty  which  he  might  perform  witli- 
out  being  specially  ordered  thereto;  therefore  tlie  statute  of 
said  state  limiting  actions  on  money  judgments  to  ten  years, 
has  no  application  to,  and  does  not  work  a  prescription  to,  an  ac- 
tion or  suit  instituted  after  ten  years  by  such  liquidator,  to  col- 
lect in  the  assets  of  the  corporation,  although  the  proceeding  be 
set  on  foot  in  virtue  of,  and  in  obedience  to,  such  original  order 
or  decree.' 

Limitation,  that  is,  prescription,  of  actions  ex  delicto,  in 
Louisiana,  is  one  year.*  This  limitation,  or  prescription,  as 
termed  in  said  state,  applies  as  well  to  claims  put  in  by  a  de- 
fendant hy  way  of  set-off,  but  there  termed  reconvention,  as  to 
the  claim  of  plaintiff  upon  wliich  suit  be  brought.^  Thus, 
where  suit  was  brought  against  a  railroad  company  for  damages 
for  killing  an  animal,  and  the  company  set  up  by  way  of  de- 
fense that  the  killing  was  occasioned  by  unavoidable  force, 
and  claimed  in  turn,  by  way  of  reconvention,  damages  from 
plaintiff  for  injury  caused  to  the  defendant's  cars  and  track  by 
the  collision  with  the  animal,  to  which  latter  claim  plaintiff  op- 
posed the  plea  of  one  year's  prescription;  and  it  appearing  that 
more  than  one  year  had  intervened  between  the  time  of  the  in- 
jury arid  the  making  of  the  claim  of  reconvention,  the  court  held 

'  Pittsburgh  &  Connellsville  R.  R.  son  R.  R.  Co.  v.  Whitaker,  22  La.  An. 

Co.    V.    Plummer,    37    Penn.  St.    (1  209;    Liquidator  of  Clinton   &    Port 

Wright),  413;  New  Hampshire  Cent.  Hudson  R.  R.  Co.  v.  Lee,  22  La.  An. 

■  R.  R.  Co.  V.  Johnson,  30  N.  H.  390;  287. 

Corwith  V.  Culver,  69  111.  502.  <  Harris  v.  N.  Orleans,  Opelousas  & 

''Pittsburgh  &  Connellsville  R.  R.  Great  W.  R.  R.  Co.,  16  La.  An.  140. 

Co.    1).    Plummer,    37    Penii.  St.     (1  ^  Harris  v.  N.  Orleans,  Opelousas  & 

Wrieht),  413.  G.  W.  R.  R.  Co.,  16  La.  An.  141, 

'  Liquidator  of  Clinton  iS;  Port  Hud- 
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that  the  claim  of  reconvention  was  barred  by  limitation,  and  the 
supreme  court  affirmed  the  ruling.' 

In  these  cases  under  the  Louisiana  civil  code,  the  construction 
of  the  courts  of  that  state  is  that  the  prescription  or  limitation 
begins  to  run  from  the  date  at  which  the  actual  injury  or  dam- 
age is  sustained.  To  illustrate  the  principle,  the  court  suppose 
the  case  of  undermining  a  party  wall  so  that  it  falls  at  a  subse- 
quent date — prescription  is  calculated  from  the  time  of  the  fall- 
ing of  the  wall,  and  not  from  the  time  of  committing  the  act. 
So,  if  one  secretly  saw  the  beams  of  a  bridge,  so  that  at  a  subse- 
quent time  it  falls,  and  by  the  fall  one  is  maimed,  the  time  of 
prescription  or  limitation  is  to  be  calculated  from  the  time  at 
which  the  damage  is  incurred.  Time  is  to  be  calculated  from 
the  date  of  the  injuries  or  fatal  result,  and  not  from  the  time  of 
committing  the  act  that  subsequently  leads  to  it.' 

And  so,  under  said  code,  in  actions  ex  contractu,  where  a 
contract  liability  is  made  dependent  on  a  contingency,  the  limit- 
ation, or  prescription,  as  there  termed,  begins  to  run  only  from 
the  iiappening  of  the  contingency  fixing  the  liability;  and  the 
prescription  or  limitation  is  ten  years.'  Thus,  where  capital 
stock  of  a  railroad  company  becomes  payable,  by  the  terms  of 
spbscriptioji,  upon  demand  thereof  by  the  company,  or  the  au- 
thorities administering  the  aifairs  thefeof,  prescription  does  not 
begin  to  run  against  the  right  to  collect  the  same  until  such 
demand  be  made.' 

Although  direct  and  continuous  trusts  are  not  affected  by  the 
statute  of  limitations,  yet  where  the  trust  is  temporary  in  point 
of  time,  as,  for  instance,  the  trust  arising  from  the  office  of  rail- 
road director,  the  trust  ceases  when  the  office  ceases  ;=  there- 
fore the  statute  of  limitations,  which  commences  to  run  when 
there  is  no  longer  any  trust,  may  be  successfully  invoked  as  a  de- 
fense to  actions  growing  out  of  the  doings  of  such  directors  as  to 
the  mistaken  or  other  abuse  of  their  trust.'    If  the  proceeding 

'Harris  ».  N.  Orleans,  Opelousas  &  *  Liquidator  of  Clinton  &  Port  Hud- 

G.  W.  R.  K.  Co.,  16  La.  An  140.  son  R.  R.  Co.  v.  Eason  and  wife,  14 

Meatier  v.  N.  Orleans,  Opelousas  La.  An.  828. 

&  Great  Western  R.  R.  Co.  etal.,  16  "Lexington  &  Ohio  R.  B   Co.  v. 

La  An.  3,54.  Bridges,  7  B.  Mon.  556,  559,  560. 

'Liquidator  of  Clinton  &  Port  Hud-  'Lexington  &  Ohio  R.  R.  Co.  ti. 

son  R.  R.  Co.  e.  Eason  and  wife,  14  Bridges,  7  B.  Mon.  556,  559.  560. 
La.  An.  828. 
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be  in  chancery,  then  the  chancellor  will  apply  the  limitation  to 
the  case  by  analogy  to  the  statute.* 

And  where  an  exception  to  the  running  of  the  statute  is  made 
in  cases  of  mistakes,  it  is  mistakes  only  of  the  injured  or  com- 
plaining party;  therefore  such  an  exception  will  not  prevent 
the  running  of  the  statute  in  favor  of  a  director,  when  sued  tor 
mistakenly  declaring  a  dividend  to  the  injury  of  creditors.^ 
And  so  they  are  protected,  if  in  equity,  by  lapse  of  time.* 

>  Lexington  &  Ohio  E.  R.  Co.  v.      Bridges,  7  B.  Mon.  556,  561,  562. 
Bridges,  7  B.  Mon.  556,  559,  560.  '  Lexington  &  Ohio  R.  R.  Co.  v. 

'  Lexington  &  Ohio  R.   R.   Co.  v.      Bridges,  supra,  and  563. 
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1.  Will  be  decreed  cf  a  contract  to  convey  land  for  right  of 
way. — The  specific  performance  of  an  agreement  to  convey  land 
for  a  right  of  way  to  a  railroad  company,  on  either  one  of  two  or 
more  specified  routes,  if  pursued  by  the  company,  will  be  de- 
creed against  a  land  holder,  after  bona  fide  performance  of  the 
company,  by  building  the  road  upon  one  of  the  routes  specified.' 
Xor  is  it  any  objection  to  a  decree  of  specific  performance  of 
such  an  undertaking,  that  the  company  itself  had  not  executed 
the  agreement,  or  bound  itself  to  perform;  actual  performance 
will  stand  in  lieu  of  such  obligation,  and  more  especially  when 
the  erection  of  the  road  is  followed  by  actual  possession  and  use 
of  the  premises  for  a  period  of  several  years.'' 

This  being  a  case  dependent  on  choice  of  routes  as  a  consid-i 
eration,  and  not  involving  objections  as  an  oral  agreement 
within  the  statute  of  frauds,  seems  not  to  be  in  confiict  with  the 
case  in  51  Georgia, -where  it  is  held  that  an  oral  promise  or 
agreement  to  convey  land  to  a  railroad  company  for  right-of- 


'  Western  R.  R.  Co.  p.  Babcock,  6 
Met.  346. 
2  Western  R.  R.  Co.  v.  Babcock,  6 


Met.  346;  Old  Colony  R.  R.  Co.  v. 
Evans,  6  Gray,  25. 
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way  purposes,  in  consideration  of  a  promise  to  erect  a  station 
and  depot  near  to  the  premises  of  the  laud  holder  so  agi-eeing 
to  convey,  is  void,  as  within  the  statute  of  frauds;'  this,  toO, 
although  the  company  take  possession  and  appropriate  the  right- 
of-way  land  to  its  use.  Such  taking  possession  is  not  regarded 
as  taking  the  case  out  of  the  statute  of  frauds;  for  by  the  statute 
in  regard  to  right  of  way,  the  company  has  a  right  to  take  the 
land,  and,  therefore,  are  not  regarded  as  entering  into  the  pos- 
session by  consent  of  the  promisor,  which  is  essential  to  taking 
the  case  out  of  the  statute,  but  are  rather  regarded  as  having 
entered  in  the  exercise  of  its  legal  right  so  to  do.'' 

A  railroad  company  which  takes  and  holds  possession  under 
a  contract  of  purchase,  at  a  price  to  be  fixed  by  an  award,  is  not 
in  a  condition  to  resist  a  specific  performance  on  the  ground  of  an 
incumbrance  in  the  title,  which  is  removed  before  proceeding  to 
enforce  performance,  and  within  a  few  days  of  the  time  when 
the  deed  should  be  made,  where  time  is  not  of  the  essence  of  the 
contract,  and  the  company  still  holds  possession  of  the  land.' 
Nor  is  it  an  objection  to  a  decree  for  performance  that  improper 
items  of  value  were  included  in  the  estimate  of  the  price,  where 
the  same  is  known  to  the  company,  and  with  such  knowledge 
they  enter  on  and  retain  the  possession  of  the  land.* 

A  bond  executed  in  consideration  of  the  location  of  a  depot  in 
a  certain  place,  and  conditioned  to  convey  a  right  of  way  through 
a  certain  tract  of  land,  "  and  also  seven  acres  of  land  in  said  sec- 
tion, tract  and  orchard,  adjoining  to  said  right  of  way  on  either 
side  thereof,"  is  sufficiently  definite  to  decree  a  specific  perform- 
ance thereof."  The  true  construction  of  such  a  bond  is,  to  grant 
the  right  of  way  wherever  the  company  may  choose  to  establish 
it,  with  three  and  one  half  acres  on  each  side  thereof  through 
the  entire  tract,  and  of  uniform  width."  It  is  no  defensie  to 
such  an  action  that  the  bond  was  delivered  to  a  third  person  in 
escrow,   if  the   bond   was   delivered  to   the  railroad  company 

'  Haisten,  pltff.  in  error,  v.  Savan-  '  Viele  v.  Troy  &  Boston  R.  R.  Co., 

nail,  Griffin  &  N.  Alabama  R.  R.  Co.,  20  N.  Y.  (6  Smith),  184, 

51  Geo.  199;  S.  C.  6  Am.  R.  W.  Reps.  *  Viele  v.  Troy  &  Boston  R.  R.  Co., 

424.  20  N.  Y.  (6  Smith),  184. 

'Haisten,  pltfF.  in  error,  v.  Savan-  "Chidester  e.  Springfield  &  111.  S. 

nah,  Griffin  &  N.  Ala.  R.  R.  Co.,  51  B.  Ry.  Co.,  59  111.  87, 11  Am.  Ry.  Rep. 

Geo.  199;  S.  C.  6  Am.  R.  W.  Reps.  183. 

424.                •  'Ibid. 
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and  acted  upon  by  them  without  knowledge  of  any  conditions.' 
2.  Agreement  and  awaid  to  purchase  land. — Where  a  land 
holder  agrees  to  sell  to  a  railroad  corporation  lands,  at  a  price  to 
be  fixed  by  arbitration,  as  the  consideration  for  the  land  agreed 
to  be  sold,  and  also  as  compensation  for  damages  to  other  lands 
of  such  land  holder  caused  by  the  constrnction  of  the  road,  the 
lands  so  sold  being  for  railroad  purposes,  and  after  arbitration, 
but  before  completing  the  bargain  by  conveyance  and  payment 
of  the  purchase  money,  the  land  owner  dies,  a  specific  perform- 
ance of  the  contract  will  be  decreed  against  the  administrator  and 
heirs  of  the  deceased.^  And  where,  in  such  case,  the  necessity 
of  the  suit  has  grown  out  of  the  omission  of  the  land  holder  to 
make  and  deliver  a  conveyance,  the  costs  of  suit  will  be  allowed 
out  of  the  purchase  money." 

3.  Parliamentary  contract  to  take  land  for  railroad  par- 
poses. — In  England,  notice  from  the  railroad  corporation  to  the 
land  holder  of  determination  to  take  of  his  lands,  under  the 
statute,  for  railroad  purposes,  describing  the  same,  amounts  in 
law,  by  virtue  of  the  act  of  Parliament  upon  the  subject,  to  a 
contract  on  the  part  of  the  railroad  company  to  purchase  the 
lands  at  valuation,  if  the  parties  do  not  agree  as  to  the  price.' 
After  such  notice,  the  railroad  corporation  can  not  recede  there- 
from.^ It  is  held  that  it  is  bound  as  by  a  contract  to  purchase, 
wanting  in  nothing  but  identification  of  the  price.'  The  means 
of  fixing  this  the  statute  provides. for  to  a  certainty.  The  noti- 
fication not  being  followed  by  the  railroad  corporation  by  the 
necessary  steps  to  ascertain  the  value  and  complete  the  contract 
of  purchase,  equity  will  interpose,  on  application  of  the  land 
holder,  and  coerce  a  specific  performance  on  the  part  of  tlie  rail- 
road company.     If  necessary,  the  court  will  cause  the  means  to 

l^\,■:,^     .  r,      ..  *  ^^^^"^  "•  '"^«  ^^"^^"^  Counties R. 

"The  Midland  Counties  R.  W.  Co.  W.  Co.,  5  Eng.  R.  W.  &  Canal  Cases. 

V.    Wescombs,  infants,  and  J.   Wes-  469. 

comb  2  Eng    R.  W.  &  Canal  Cases,  » Walker  v.  The  Eastern  Counties  R. 

p  w   f  "•  o^'^^^r"^'  ^-  *  '^^  ^'      ^-  ^''•>  ^  ^"S-  K-  W.  &  Canal  Cases, 
R.- W.  Co.,  23  Eng.  L.  &  Eq.  Reps.      469. 

^^I'rri.    Ti^-^,     .r.        .  °  Walker  p.  The  Eastern  Counties  R. 

The  Midland  Counties  R.  W.  Co.  W.  Co..  5  Eng.  R.  W.  &  Canal  Cases, 

v.  Wescombs,  2  E.  K.  W.  &  Canal  469. 
Cases,  211. 
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be  applied  for  ascertainment  of  the  price,  and  when   ascertained, 
will  enforce  performance.' 

4.  'Will  be  decreed  to  enforce  contract  for  farm  crossings. — 
Specific  performance  of  contracts  of  railroad  corporations  with 
owners  of  lands  along  the  line  of  their  roads  for  the  erection  of 
farm  crossings  over  their  roads  and  other  conveniences  of  a  local 
and  permanent  character,  will,  when  the  contract  is  certain,  and 
the  injury  for  breach  thereof  is  continuous,  and  of  a  nature  pre- 
cluding any  adequate  remedy  in  damages  by  suit  at  law,  be  spe- 
cifically enforced  in  equity.''  And  so  of  a  contract  to  maintain 
a  station  at  a  particular  place.' 

5.  Will  be  decreed  to  enforce  contract  for  use  of  track.^ 
Specific  performance  will  be  decreed  to  enforce  contracts  of  a 
permanent  nature  between  railroad  corpoi-ations  for  running  on 
and  use  of  each  other's  tracks,  or  of  the  track  of  one  corporation 
by  the  trains  of  anotlier;*  and  such  an  agreement,  if  not  limited, 
extends  to  the  successors  of  the  contracting  roads,  as  well  as  to 
the  contracting  parties.* 

In  New  York,  it  is  held  that  the  legislature  may  authorize  a 
railroad  company  to  use  the  tracks  of  another,  subject  to  mak- 
ing compensation  therefor." 

6.  Will  be  decreed  for  possession  of  mortgaged  railroad,  if 
possession  be  contracted  for. — Where  a  mortgage  of  a  railroad, 
being  in  other  respects  valid,  contains  a  provision  that  on  failure 

'  Walker  v.  The  Eastern  Counties  R.  em   Counties  R.  W.  Co.,  12  Eng.  L.  & 

■W.  Co.,  5  Eng.  R.  W.  &  Canal  Cases,  E.  Rep.  224;  S.  C.  9  Hare,  306;  An- 

459  droscoggin  &  Kennebec  R.  R.  Co.  v. 

^  Storer  ».  Great  "W.  R.  W.  Co.,  2  The  Androscoggin R.  R.  Co.,  62  Maine, 

Younge  &  Coll.  (Chan.),  48;  Same  case,  417. 

3  Eng.   R.  W.   &   Canal  Cases,  106;  ^  Great  Northern  R.  W.  Co.  v.  The 

Wilson  V.  FurnessRy.  Co.,  Law  Rep.,  Manchester,  Sheffield  &  L.  R.  W.  Co., 

9  Eq.  Gas.  28;  Green  v.West  Cheshire  10  Eng.  L.  &  E.  Reps.  11. 

Ry.  Co.,  Law  Rep.,  13  Eq.  Cas.  44.  «In  the  matter  of  Kerr,  42  Barb. 

'  The  Earl  of  Lindsay  «.  Great  North-  119;  Sixth  Ave.  R.  R.  Co.  v.  Kerr,  45 

em  R.  W.  Co.,  19  Eng,  L.  &  Eq.  87;  Barb.  138.   And  see  States.  Easton  & 

Rigby  ».  The  Great  Western  R..W.  Amboy  R.   R.   Co.,   7  Vroom,    181; 

Co.,  4  Eng.  R.  W.  &  Canal  Cases,  175.  Mass.  Cent.  R.  R.  Co.  ».  Boston,  C.  & 

*  The  Great  Northern  Railway  Co.  F.  R.  R.  Co.,  121  Mass.  124;    Lake 

'  V.  The  Manchester,  Sheffield  &  L.  R.  Shore  &  Mich.  Southern  Ry.   Co.  v. 

W.  Co.,' 10  Eng.  L.  &  E.  Reps.  11;  Cin.,  Sandusky  &  Cleveland  Ry.  Co., 

Same  case,  5  De  Gex  &  Smale,  138;  30  Ohio  St.  604. 
Great  Northern  Ry.  Co.  v.  The  East- 
92 
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to  pay  certain  payments  therein  specified,  according  to  the  tenor 
thereof,  that  the  mortgagee  may  enter  into  actual  possession  of 
the  mortgaged  property  and  franchises,  and  run  and  operate  the 
same,  with  fnll  control  thereof,  and  apply  the  net  proceeds  to  the 
payment  of  the  mortgage  debt,  a  court  of  equity  has  juris- 
diction to  decree  a  specific  performance  of  the  condition,  and 
will,  by  decree,  cause  a  specific  performance  by  putting  the 
mortgagee  into  possession,  upon  failure  to  pay  according  to  the 
tenor  of  the  mortgage.'  A  bill  in  equity  for  enforcing  a  specific 
performance  is,  in  such  cases,  the  proper  remedy,  and  the 
mortgagee  is  not  bound  to  first  seek  a  remedy  by  foreclosure,  at 
law,  under  the  statute."  The  one  remedy  is  to  foreclose;  the 
other  is  to  obtain  possession,  operate  the  road,  pay  the  debt  with 
the  proceeds,  and  leave  the  ownership  in  the  original  owners, 
in  accordance  with,  and  by  virtue  of,  the  contract  of  (the  parties. 
The  mortgagees  in  such  case  do  not  claim  to  go  into  possession 
under  the  law  of  foreclosure,  but  by  forcing,  in  equity,  the  per- 
formance of  that  part  of  the  contract  which  entitles  them  to  pos- 
session.' 

7.  For  construction  of  railroads,  -will  not  be  decreed. — The 
courts  will  not  decree  a  specific  performance  for  the  building  of 
a  railroad.  Equity  is  not  the  remedy.  If  the  relief  be  asked  by 
a  private  person,  for  performance  of  a  contract,  or  by  the  com- 
pany against  a  private  person,  to  enforce  performance  of  a  con- 
tract of  construction,  it  will  be  denied,  on  the  ground  that  the 
remedy  is  at  law,  and  equity  will  not  enforce  that  which  can 
not  be  done  at  once,  and  be  efiected,  if  need  be,  by  its  own  decree.* 

'  Shepley  and  others  v.  The  Atlantic  (Eastern  Division),  "Woolworth's  C.  C. 

&  St.  Lawrence  R.  R.  Co.,  and  Grand  R.  26;  Fallon  v.  The   RaUroad  Co., 

Trunk   R.    W.  Co.  of  Canada,    55  1  Dill.  C.  C.  R.  121;  Heathcote».  The 

Maine,  393;  Shaw  and  others,  trustees,  North  Staffordshire    Railway    Co.,  6 

0.  Norfolk  County  R.  R.  Co.,  5  Gray,  Eng.  R.  W.  &  Canal  Cases,  358,  369; 

162.  and  especially  where  the  contract  is 

2  Shepley  and  others  v.  Atlantic  &  to  be  executed  in  another  state:  Port 
St.  Lawrence  R.  R.  Co.,  and  Grand  Royal  R.  R.  Co.  v.  Hammond,  58  Ga. 
Trunk  R.  W.  Co.  of  Canada,  55  523,  16  Am.  Ry.  Rep.  108.  See  fur- 
Maine,  395.  ther,  Danforth  v.  Phil.  &  Cape  May 

'  Shepley  and  others  v.  Atlantic  &  Short  Line  Ry.  Co.,  30  N.  J.  Eq.  12, 
St.  Lawrence  R.  R.  Co.,  and  Grand  where  specific  performance  was  re- 
Trunk  R.  W.  Co.  of  Canada,  55  fused  in  favor  of  contractors  and 
Maine,  395,  397.  against  the  company,  where  the  con - 

*Ross    V.    Union   Pacific  Ry.   Co.  tract  price  was  to  be  paid  in  stock  and 
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If,  on  the  other  hand,  the  performance  be  sought  as  for  the  en- 
forcement against  the  company  of  a  charter  obligation  or  duty, 
to  carry  out  and  complete  its  undertaking,  as  involving  a  public 
interest,  and  as  impliedly  resting  on  it  from  the  reception  of  the 
cliarter  grant,  then  the  remedy  is  a  writ  of  mandaiiiuB,  and  equity 
will  not  interfere  for  the  enforcement  thereof  by  decree.' 

8.  Not  decreed  of  contract  to  operate  a  railroad. — A  con- 
tract to  operate  a  railroad  will  not  be  enforced  by  a  decree  for  a 
specific  performance.  It  can  not  be  carried  out  at  once,  but 
would  involve  a  series  of  orders  and  adjudications  of  points  and 
questions  arising  from  time  to  time,  and  would  necessarily  be 
continuous  as  a  proceeding,  as  the  business  would  be  continu- 
ous." In  enforcing  specific  performance,  the  courts  are  not 
necessarily  confined  in  their  actions  to  proceedings  against  tlie 
defendant  to  coerce  the  performance  on  his  part,  and  through  his 
action,  but  may  take  the  matter  into  its  own  hands,  and  in  virtue 
!of  its  plenary  powers,  do  and  perfect  by  its  decree  the  very  act 
'which  ought  to  have  been  done  by  the  defendant;  as,  for  instance, 
in  a  suit  for  a  specific  performance  of  an  agreement  to  convey 
lands,  the  court  may  force  the  party  to  execute  the  conveyance, 
enforcing  obedience  to  its  decree  by  fine  and  imprisonment;  or 
may  appoint  and  empower  a  commissioner  to  make  the  convey- 
ance, or  may,  by  its  own  act,  decree  the  title  out  of  the  defend- 
ant into  the  complainant;  or,  as  is  sometimes  done,  order  the 
defendant  to  convey,  and  decree  that  in  default  thereof,  in  a 

bonds  of  the  company,  and  the  esti-  Rep.  1  Ch.  App.  117.  The  case  here 
mates,  etc.,  were  to  be  made  by  the  cited  was  brought  to  enforce,  against 
company.  The  company  declared  its  the  lessees  of  a  railroad,  its  operation 
inability  to  comply  with  the  law  under  and  proper  conducting  under  the  con- 
which  it  was  incorporated,  the  penalty  tract  of  lease.  Gholson,  J.,  after  re- 
fer which  was  forfeiture  of  its  charter,  viewing  the  cases  bearing  on  the  sub- 
and  for  that  reason  declined  to  pro-  ject,  says:  "  We  do  not  see  that  these 
ceed  further  under  the  contract.  cases  furnish  a  guide  for  our  decision, 

'The  Queen  v.  The  Eastern  Counties  and  we  .are  compelled  to  rely  on  the 

E.  W.  Co.,  1  Eng.  E.  W.  &  Canal  general  principles, "and  that  "If  per- 

Cases,  509;  Blakemore  v.  The  Glamor-  missible  at  all,  the  demand  for  the  ex- 

ganahire  Canal  Nav.,  1  Myl.  &  K.  162.  ercise  of  the  power  should  be  stringent, 

'Port  Clinton  E.  E.    Co.  v.  The  and  the  circumstances  of  the  case  so 

Cleveland   &   Toledo  E.  E.  Co.,  13  peculiar,  as  to  authorize  some  limit  to 

Ohio   St.    544.     See    Blanchard    v.  the  extent  and  operation  of  any  orders 

Detroit,  L.  &  L.  M.  E.  R.  Co.,  31  Mich,  which  might  be  made:"    13  Ohio  St. 

43;  Hood  V.  N.  B.  Ry.  Co.,  Law  Rep.  8  657, 558. 
Eq.  Cas.  666;  Blackett  v.  Bates,  Law 
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given  time,  the  decree  of  the  court  shall  stand  and  be  taken  for 
a  conveyance.  Thns  the  court  itself  sometimes  does  what  the  de- 
faulting party  fails  to  do.  But  in  a  decree  for  the  specific  per- 
formance of  a  contract  to  operate  a  railroad,  its  powers  fall  far 
short  in  these  respects.  The  court  can  neither  coerce  the  defend- 
ant by  imprisonment,  if  a  corporation  (for  a  corporation  is  in 
tangible,  and  can  not  be  imprisoned),  nor  can  it  descend  from 
judicial  position  and  enforce  the  contract  practically,  by  operating 
the  road  itself;  for  that  would  amount  to  taking  the  whole  charge 
of  the  enterprise  upon  itself.  To  our  mind,  the  parties  to  such 
contracts  should  be  left  to  their  remedy  at  law,  in  an  action  or 
actions  for  damages,  or  else  to  proceedings  by  mandamus,  if  an 
ordinary  action  shall  not  meet  the  necessities  of  the  case.  But 
the  breach  of  contracts  of  this  and  kindred  nature  will  be  re- 
strained by  injunction.' 

A  specidc  performance  will  not  be  decreed  against  a  railroad 
corporation  upon  a  contract  to  maintain  and  keep  up  cattle 
guards.  There  was  an  undertaking  to  "  build  and  keep  in  re- 
pair "  suitable  cattle  guards,  and  suit  was  brought  to  enforce,  by 
decree  of  specific  performance,  the  keeping  of  the  same  in  repair 
after  being  built.  The  court,  held  that  the  obligation  to  maintain 
and  keep  in  repair  being  a  continuous  one,  the  complainant  had 
ample  remedy  by  action  at  law,  from  time  to  time,  and  that  spe- 
cific performance  could  not  be  decreed  for  repairs.' 

9.  Will  not  be  decreed  to  transfer  capital  stock. — Nor  will 
a  specific  performance  be  decreed  for  the  delivery  or  transfer  of 
shares  of  stock  in  a  railroad  corporation.  Tiiey  are  a  personal 
interest.  They  belong  to  a  class  of  securities  denominated  stocks ; 
are  subject  of  every  day  sale  in  the  stock  market;  no  especial 
value  attaches  to  one  share  of  the  same  kind  and  company  over 
another;  and,  in  the  language  of  Justice  Milleb,  "  the  money 
which  will  pay  for  one,  will  as  readily  purchase  another.  The 
damage,  then,  for  failure  to  deliver  any  such  shares  may  be 
awarded  at  law,  and  be  an  adequate  compensation  for  the  injury 

1  Coe  e.  Louisville  &  Nashville  R.  R.  Watson    and    another,   26    Ind.   50; 

Co.,  3  Fed.  Repr.  775;  Western  Union  Beach  and  others  v.  Grain,  2  N.  Y.  (2 

Tel.  Co.  V.  Union  Pac.  R.  R.  Co.,  Id.  Comstock),  86.     But  see  Aikin  v.  Al- 

423,  721.  bany,  V.  &  C.  R.  R.  Co.,  26  Bai'b, 

"  Columbus  &  Shelby  R.  R.  Co.  v.  289. 
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sustained."'  A  bill  in  equity  will  not  be  sustained  to  enforce  the 
specific  performance  of  a  contract  to  purchase  the  bonds  of  a  cor- 
poration.'' 

10.  Of  ultra  vires  contracts,  will  not  be  decreed.— Contracts 
which  are  ultra  vires,  or  illegal,  will  not  be  specifically  enforced 
in  equity.  The  judicial  tribunals  of  the  country  will  not  lend  their 
aid  for  enforcement  of  that  which  the  law,  or  the  policy  of  the  law, 
forbids.  Equity  will  leave  the  parties  to  such  contracts  where 
it  finds  them,  so  far  as  a  specific  performance  is  concerned.' 

11.  When  a  remedy  exists  at  law,  or  right  is  doubtful,  not 
decreed. — Specific  performance  will  not  be  decreed  against  a 
railroad  company  as  carriers,  where  an  adequate  and  plain  rem- 
edy exists  at  law.' 

Thus,  a  contract  of  a  railroad  corporation  to,  accept  and  carry 
property  at  a  particular  locality  or  platform,  will  not  be  specific- 
allj'  enforced  against  the  company,  for  the  injured  party  has  a 
plain  and  adequate  remedy  in  damages  by  an  action  at  law  for 
the  breach,  if  the  contract  be  not  lived  up  to  by  the  company.' 
So  if  the  equities  of  complainant  aredoubtful,  or  his  bargain  uncon- 
scionable, equity  will  not  enforce  performance;"  or  if  he  is  guilty 
of  laches,  or  there  has  been  a  change  of  circumstances  making 
such  a  decree  inequitable;'  or  if  the  agreement  be  indefinite  or 
uncertain,  or  leaves  any  material  matters  to  the  discretion  of  the 
defendant;'  or  if  the  enforcement  will  prejudice  the  public  safety 
or  convenience." 

A  bill  for  the  specific  performance  of  covenants  to  furnish 
water  from  a  canal  feeder  to  a  mill,  can  not  be  maintained  by 

'  Ross  ».  The  Union  Pacific  R.  W.  Great  Western  R.  R.  Co.,  57  Penn.  St. 

Co.  (Eastern  Division),  Woolworth's  65. 

C.  C.  R.  26,  33.  '  Boston  &  M.  R.  R.  Co.  v.  Bartlett, 

=  Snnbury    &    Erie    R.    R.    Co.  «.  10  Gray,  384:  Western  R.  R.  Co.  v. 

Cooper,  33  Penn.  St.  278.  Babcock,  6  Met.  346;  Missouri  River, 

» Great  Northern  R.  W.  Co.  e.  The  Fort  Scott  &  Gulf  R.  R.  Co.  ».  Brick- 
Eastern  Counties  R.  W.  Co.,  12  Eng.  ley,  21  Kans.  275. 
L.  &E.  224.  -SBlanchard    v.    Detroit,   L.   &   L. 

'Atlanta   &  West  Point, R.  R.  Co.  M.  R.  R.  Co.,  31  Mich.  43;  Eastern 

V.  Speer,  32  Geo.  650;  Cincinnati  &  Counties  Ry.  Co.  v.  Hawkes,  5  H.  L. 

Chicago  R.  R.  Co.  v.  Washburn,  25  Cas.  331;  Hawkes  v.  Eastern  Counties 

Ind.  259.  Ry.  Co.,  1  De  Gex,  M.  &  G.  737. 

'A.  &  W.  P.  R.  R.  Co.  ».  Speer,  'Raphaels.  Thames  Valley  Ry.  Co., 

supra.  Law  Rep.  2  Eq.  Cas.  37. 

"Oil  Creek  R.  R.  Co.  v.  Atlantic  & 
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the  executors  of  the  co7enantee.    On  his  death,  the  interest 
passed  to  the  heirs.' 

'  United  N.  J.  R.  R.  &  Canal  Co.,  &      Ch.  261, 14  Am.  Ry.  Rep.  23. 
Penn.  R.  R.  Co.,  v.  Hoppock.  28  N.  J. 
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1.  Power  to  tax — Power  to  exempt — Power  to  release  taxes. 
— The  rigljt  and  power  to  levy  and  collect  taxes  for  the  support  of 
government,  are  attributes  of  sovereignty  existing  in  every  state. 
Tlie  extent  and  manner  of  exercising  the  same  are  purely  mat- 
ters of  legislative  discretion,  within  the  pale  of  constitutional 
limitation.'  These  principles  apply  to  all  property  and  to  every 
interest  alike;  and  consequently,  when  not  restricted  by  a  law 
of  the  charter,  are  applicable  to  railroad  corporate  interests,  as 
well  as  to  others.  It  is  for  the  state  to  say  what  shall  be  taxed, 
and  what  shall  not. 

This  power  to  tax  also  carries  with  it  the  power  to  grant  ex- 

'City  of  Richmond  v.  The   Rich-      604;    City  of  Dubuque  ».  Chicago,  D. 
mond  &  Danville  R.  JR.  Co.,  21  Gratt.      &  M.  R.  R.  Co.,  47  la.  196. 

(1463) 
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eraption  from  taxation.  "  The  power  of  exemption,"  say  the 
Supreme  Court  of  Virginia,  "  as  well  as  the  power  of  taxation,  is 
one  of  the  essential  elements  of  sovereignty.  The  right  of  a  leg- 
islature to  surrender  the  power  ot  taxation,  in  specific  cases, 
has  been  the  subject  of  one  of  the  ablest  and  most  exhaustive 
judicial  discussions  ever  known  to  the  Supreme  Court  of  tlie 
United  "States,  and  is  now  regarded  as  established  upon  the 
most  solid  foundations  of  public  policy  and  expediency,"  and 
that  "  a  power  thus  essential  to  a  State,  which  may  be  exercised 
so  advantageously  for  the  promotion  of  piety,  education  and 
works  of  public  improvement  and  utility,  should  never  be  held 
to  be  surrendered  by  mere  implication,  but  only  by  plain  and 
express  language." '  By  the  same  learned  tribunal  it  is  held 
that  under  a  statutory  enactment  that  "all  machines,  wagons, 
vehicles,  or  carriages,  belonging  to  "  a  railroad  "company,  with 
all  their  works,  and  all  profits  which  shall  accrue  from  the  same 
shall  be  vested  in  the  respective  shareholders  forever,  in  pro- 

52  Wis.  37;  S.  C.  1  Am.  &  Eng.  B. 
R.  Gas.  532;  State  v.  Maine  Central  R. 
R.  Co.,  66  Me.  488,  19  Am.  By. 
Rep.  323;  Maine  Cent.  B.  B.  Co.  v. 
Maine,  96  U.  S.  499;  City  of  Port- 
land V.  Portland  Water  Co.,  67  Me. 
135;  State  v.  Dexter  &  N.  R.  B.  Co., 
69  Me.  44;  State  v.  Bait.  &  Ohio  R. 
B.  Co.,  48  Md.  49;  111.  Cent.  R.  R. 
Co.  V.  Goodwin,  94  111.  262;  People  v. 
Soldiers'  Home,  95  111.  561;  Mobile  & 
Ohio  R.  R.  Co.  V.  Moseley,  52  Miss. 
127;  Grand  Gulf  &  P.  G.  R.  R.  Co.  v. 
Buck,  53  Miss.  246;  Scotiand  Co.  v. 
Mo.,  la.  &  Neb.  Ry.  Co.,  65  Mo. 
123;  Atlantic  &  Gulf  R.  R.  Co.  v. 
Allen,  15  Fla.  637;  Oliver  v.  Memphis 
&  L.  R.  R.  Co.,  30  Ark.  128;  St.  Louis, 
Iron  Mountain  &  Southern  Ry.  Co.  v. 
Loftin,  Id.  693.  But  otherwise  where 
a  constitutional  provision  exists  re- 
quiring all  property  to  be  taxed  ac- 
cording to  its  value:  City  of  Dubuque 
V.  m.  Cent.  R.  R.  Co.,  39  la.  56,  20 
Am.  Ry.  Rep.  124;  Louisville  & 
Nashville  R.  B.  Co.  v.  State,  8  Heisk. 
663,  19  Am.  Ry.  Rep.  107. 


'  City  of  Richmond  v.  The  Rich- 
mond &  Danville. R.  R.  Co.,  21  Gratt. 
604,  613,  614;  Comm.  v.  Chesapeake 
&  Ohio  R.  R.  Co.,  27  Gratt.  344, 17  Am. 
By.  Bep.  126;  Gordon  v.  Appeal  Tax 
Court,  3  How.  133;  Wilmington  R. 
R.  Co.  V.  Reid;  13  Wall.  264;  Tomlin- 
son  V.  Branch,  15  Wall.  460;  Hum- 
phrey D.  Pegues,  16  Wall.  244,  249; 
Delaware  Railroad  Tax  Cases,  18  Wall. 
206;  Erie  Bailroad  Company  v.  Penn- 
sylvania, 21  Wall  492,  498;  State  of 
N.  J.  V.  Yard,  95  U.  S.  104;  Farring- 
ton  V.  State  of  Tenn.,  Id.  679;  North 
Western  University  v.  People,  99  U.  S. 
309;  Union  Pass.  By.  Co.  v.  City  of 
Phil.,  101  U.  S.  528;  Louisville  & 
Nashville  R.  B.  Co.  v.  Gaines,  2  Flip- 
pin,  621;  S.  C.  3  Fed.  Bepr.  266; 
Cook  V.  The  State,  The  Camden  & 
Burlington  Co.  B.  R.  Co.,  prosecutor, 
4  Vroom,  474;  State  v.  Comrs.,  8 
Vroom,  240;  Knoxville  &  Ohio  R.  R. 
Co.  V.  Hicks,  1"  Tenn.  Leg.  Repr.  38, 
15  Am.  Ry.  Rep.  197  (Supreme  Ct. 
Tenn.,  Sept.  term,  1877);  Wiscon- 
sin Cent.  R.  R.  Co.  v.  Taylor  Co., 
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portion  to  their  respective  shares,  shall  be  deemed  personal  es- 
tate, and  exempt  from  any  charge  or  tax  whatever,"  is  holden 
not  only  the  specific  property  above  enumerated  is  exempt, 
but  also  the  real  estate  of  the  company,  which  the  coiirt  say  is 
included  within  the  terms  of  the  act.  In  this  respect  the  court 
say :  "If  the  exemption  does  not  embrace  ,the  real  property  of 
the  company,'  the  legislature  has  pefpetrated  the  folly  of  de- 
claring that  mere  chattels  should  be  deemed  personal  estate";' 
and  that  such  exemption  applies  not  only  to  state  taxation,  but 
to  the  right  of  every  corporation,  meaning  municipal  corpora- 
tion, created  by  it." 

And  where  a  statute  declared  that  the  real  estate  of  corpo- 
rations, "  above  what  may  be  required  and  used  by  them  for  the 
transaction  of  their  appropriate  business,"  should  be  liable  to 
taxation,  it  was  held  that  the  fact  that  wharves  and  docks  were 
not  at  all  times  so  used  and  necessary,  did  not  render  them  liable 
to  taxation;  nor  that  they  were  also  used  for  other  purposes,  for 
which  wharfage  was  received,  or  that  the  use  of  a  part  of  them 
was  granted  to  another  company.' 

Under  the  statute  of  'New  Jersey,  approved  April  2,  1873,  ex- 
empting property  from  taxation  at  the  terminus  of  the  road,  it 
was  held  that  the  terminus  of  the  West  Jersey  Kaih-oad  Co. 
was  its  original  charter  terminus,  and  not  the  point  of  intersec- 
tion of  a  branch  road  subsequently  authorized  to  be  built  with 
the  road  of  another  company.*  "  At  the  termini"  in  said  act, 
is  said  to  mean  nea/r  the  termini^ 

Where  property  is  exempted  which  is  used  by  a  railroad  com- 
pany "for  the  purposes  of  their  road,  or  otherwise,"  it  includes 

only  such  property  as  may  be  necessary  or  convenient  for  the 

« 

'  City  of  Richmond  v.  The  Rich-  '  Osborn  v.  Hartford  &  New  Haven 
mond  &  Danville  R.  E.  Co.,  21  Gratt.  R.  R.  Co.,  40  Conn.  498,  5  Am.  Ry. 
604, 608.  See  Hannibal  &  St.  J-os.  R.R.  Rep.  226.  And  see  Richmond  &  Dan- 
Co.  V.  Shacklett,  30  Mo.  550;  Scotland  ville  R.  R.  Co,  v.  Comrs.  of  Alamance 
Co.  V.  Mo.,  la.  &  Neb.  Ry.  Co.,  65  Co.,  76  N.  Car.  212,  14  Am.  Ry.  Rep. 
Mo.  123:  Town  of  New  Haven  i>.  City  304;  Belo  v.  Co.  Comrs.,  82  Id.  415. 
liank,  .SI  Conn.  106;  State  v.  Hood,  15  Bat  see,  contra,  State  v.  Fuller,  40  N. 
Rich.  177;  Rome  R.  R.  Co.  v.  Rome,  J.  Law,  328,  17  Am.  Ry.  Rep.  347. 
14  Oil.  275.  *  State  v.  Receiver  of  Taxes  of  Cam- 

'City  of  Richmond   v.  The  Rich-  den,  38  N.  J.  299,  13  Am.  Ry.  Rep. 

mond  Si  Danville  R.  R.  Co.,  21  Gratt.  50. 

604;  Mayor  fr  Council  of  Baltiiuore  v.  ,  ^Ihid. 
lliiltimore  &  Ohio  R.  R.Co.,  6  Gill,  28§. 
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legitimate  purposes  of  the  company,  to  accomplish  the  end  the 
leujislatiire  had  in  view  at  the  enacting  of  the  charter/  The 
court  must  pass  judgment  upon  the  question  of  such  necessity 
upon  the  fact  in  each  case."  And  though  the  title  to  the  ex- 
empted lands  is  in  another  company  with  which  the  former  com- 
pany had  consolidated,  it  would  not  affect  the  exemption.' 

Where  the  land  of  the  company  is  exempted  from  taxation 
until  sold  and  conveyed,  the  exemption  is  not  lost  by  a  con- 
tract to  sell  which  is  subsequently  forfeited  for  non-compli- 
ance with  its  terms.* 

And  so,  an  act  of  a  state  legislature  chartering  a  railroad  com- 
pany, and  declaring  that  all  the  property  purchased  by  the  pres- 
ident and  directors,  and  that  which  may  be  given  to  the  com- 
pany, and  the  works  constructed  under  the  authority  of  such  act 
of  assembly,  and  all  profits  accruing  on  the  said  works,  shall  be 
vested  in  the  shareholders,  their  successors  and  assigns  forever, 
in  proportion  to  their  respective  shares,  and  that  the  shares  shall 
be  deemed  personal  property,  and  that  the  property  of  the  com- 
pany, and  the  shares  therein,  shall  be  exempt  from  any  public 
charge  or  tax  whatever,  exempts  from  taxation  as  well  the  prop- 
erty of  the  company  of  every  description  necessary  to  the  use 
of  the  road,  as  also  the  franchise  itself."  The  franchise,  which, 
in  its  application  to  a  railroad,  is  the  privilege  of  running  it  and 
taking  fare  and  freight,  is  property,  and  of  the  most  valuable 
kind;  and  though  not  of  the  precise  character  of  rolling  stock, 
road-bed,  and  depot  grounds,  is,  equally  with  these  latter,  in- 
cluded with  the  term  property." 

1  State  1).  Puller,  SMjora;  State,  N.  State  ».  Wetherill,  12  Jrf.  147., 
J.  R.  R.  &  T.  Co.,  prosr.,  v.  Hancock,  =  State  v.  Woodruff,  36  N.  J.  Law, 
6  Vroom,  537;  State,  Pa.  R.  R.  Co.,  §4,  12  Am.  Ry.  Rep.  424. 
prosr.,  ».  Elizabeth,  12  Id.  319.  And  'Ihid.  As  to  what  is  a  sufficient 
see  Erie  Co.  v.  Erie  &  "W.  Trans.  Co.,  allegation  of  the  necessity  in  such 
87  Penn.  St.  434;  De  Soto  Bank».  cases,  see  Marquette,  Houghton  &  On- 
City  of  Memphis,  6  Baxt.  415;  Day  v.  tonagon  R.  R.  Co.  v.  City  of  Mar- 
Joiner,  Id.  441;  Milwaukee  &  St.  quette,  35  Mich.  504,  16  Am.  Ry. 
Paul  Ry.  Co.  v.  City  of  Milwaukee,  Rep.  179. 

34Wis.  271;  St.  Louis,  Iron  Mountain  *IU.  Cent.  R.  R.  Co.  o.  Goodwin, 

&  Southern   Ry.  Co.  ».   Loftin,    30  94  111.  262. 

Ark.  693.    The  test  of  actual  use  can  '  Wilmington  R.  R.  Co.  v.  Reid,  13 

not  be  applied  during  construction:  Wall.  264. 

State  r.  Haight,  6  Vroom,  40;  State  v.  e  Wilmington  R.  R.  Co.  v.  Reid,  13 

CoUr.  of  Middle  Township,  9  Id.  270;  Wall.  264.    It  is  held  generally  in 
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Such  exemption  in  a  railroad  charter,  granted  by  an  act  of  the 
legislature,  amounts  to  a  contract  between  such  state  and  the 
railroad  corporation  created  by  or  under  the  law  embodying  the 
same;  and  a  subsequent  act  of  the  legislature  requiring  a  tax  to 
be  levied  and  collected  on  the  franchise,  and  upon  the  property 
of  the  company  necessary  to  be  used  in  prosecuting  thfe  busi- 
ness of  the  company,  impairs  the  obligation  of  the  contract,  and 
is  therefore  void  for  unconstitutionality.'  The  Supreme  Court 
of  the  United  States,  Davis,  Justice,  in  the  opinion  in  this 
case,  say:  "It  has  been  so  often  decided  by  this  court  that  a 
charter  of  incorporation  granted  by  a  state  ci;eates  a  contract 
between  the  state  and  the  corporators,  which  the  state  can  not 
violate,  that  it  would  be  a  work  of  supererogation  to  repeat  the 
reasons  on  which  the  argument  is  founded."  ' 

But  where  the  charter  of  a  railroad  corporation  expressly  allows 
legislative  amendments  to  be  made  thereto,  it  is  held  that  al- 
though it  be  prpvided  therein  that  taxation  of  the  company  shall 
be  by  a  percentage  on  the  costs  of  its  works,  and  none  other,  yet  a 
general  law,  subsequently  passed,  taxing  the  property  of  all  pri- 
vate corporations,  personal  and  real,  in  kind,  is  valid,  and  has  the 
effect  of  an  amendment  of  the  charter  of  the  company  in  that  re- 
spect.' 

Maryland,  that  the  exemption  of  the  679;  Belo  v.  Co.  Comrs.,  82  N.  Car. 

capital  stock  of  a  corporation  operates  415;  City  of  Memphis  v.  Bnsley,   6 

as  an  exemption  of  its  property,  or  so  Baxt.  553;  Same  v.  Farrington,  8  Id. 

much  of  it  as  the  corporation  is  fairly  539. 

authorized  to  hold  for  the  proper  ex-  '  Wilmington  R.  E.  Co.  v.  Reid,  13 

ercise  of  its  franchises:  County  Comrs.  Wall.   264;    Delaware  Railroad  Tax 

of  Anne  Arundel  Co.  v.  Annapolis  &  Elk  Case,  18  Wall.  206;  Cook  i>.  The  State, 

Ridge  R.  R.  Co.,  47.Md.  592,  18  Am.  The  Camden  &  Burlington  Co.  R.  R. 

Ry.  Rep.  359.    And  see  Scotland  Co.  Co.,  prosecutor,  4  Vroom  (N.  J.),  474, 

V.  Mo.,  la.  &  Neb.   Ry.  Co.,  65  Mo.  478;  County  Comrs.  of  Anne  Arun- 

123;  State  v.  Bait.  &  Ohio  R.  R.  Co.,  del  Co.  ®.  Annapolis  &  Elk  Ridge  R. 

48  Md.  49.     But  where  the  grant  of  R.  Co.,  47  Md.  592,  18  Am.  Ry.  Rep, 

exemption  in  terms  discriminates  be-  §59;    State  v.  Maine  Cent.  R.  R.  Co., 

tween  the  stock  and  other  property,  66  Me.  488, 19  Am.  Ry.  Rep.  323. 

then  there  is  no  exemption  of  other  "  Wilmington  R.  R.  Co.  v.  Reid,  13 

property:  Memphis  &  Charleston  R.R.  Wall.  266. 

Co.  ».  Gaines,  97  U.S.  697;  Atlantic  &  »  Tomlinson   v.    Jessup,   15  Wall 

Gulf  R.  R.  Co.  V.  Allen,  15  Fla.  637.  454,  458;  Holyoke  Co.  v.  Lyman,  lb. 

The  intention  to  exempt  the  stock  is  600;  Miller  v.  State,  lb.  488;  Atlan- 

one  of  construction  generally,  however:  tic  &  Gulf  R.  R.  Co.  v.  State  of  Ga., 

Farrington  v.  State  of  Tenn.,  95  U.  S.  98  U.  S.  359j    Hoge  v.  Richmond  & 
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But  an  act  specifying  a  particular  mode  of  taxation,  based 
upon  a-return  under  oath  by  the  president  of  a  railroad  com- 
pany, showing  the  actual  value  of  the  railroad  property,  will  not 
amount  to  a  contract;  and  a  subsequent  act  may  be  passed  sub- 
jecting the  road  to  taxation  by  a  special  board  of  equalization.* 

Where,  by  statute,  railroad  companies  are  required,  as  an  annual 
taXj  to  pay  a  certain  specified  per  cent,  of  their  gross  earnings, 
and  the  statute  declares  that  the  same  "  shall  take  the  place  and 
be  in  full,  ;of  all  the  taxes  of  every  name  and  kind  upon  said 
roads,  or  other  property  belonging  to  said  companies,  or  the 
stock  held  by  individuals  therein,  and  it  sliall  not  be  lawful  to 
levy  or  assess  ^hereupon  any  other  or  further  assessment  or  tax  for 
any  purpose  whatsoever,"  there  is  absolute  exemption  of  such 
roads,  and  tlie  property  and  stocks  thereof,  from  all  taxes  and 
assessments  of  every  nature.^     And  this,  too,  notwithstanding  a 


Danville  E.  R.  Co.,  99  U.  S.  348;  The 
State  of  New  Jersey,  The  Morris  & 
Essex  R.  R.  Co.,  prosecutors,  v.  Miller, 
1  Vroom  (N.  J.),  868;  The  State, 
The  Jersey  City  &  Bergen  R.  R.  Co., 
prosecutors,  v.  Mayor  and  Council  of 
Jersey  City,  2  Vroom  (N.  J.),  575; 
The  State,  The  Morris  &  Essex  R.  R. 
Co.,  prosecutors,  v.  Miller,  2  Vroom 
(N.  J.),  521;  Slate  ».  Comr.  of  R,.  R. 
Taxation,  8  Vroom,  228;  S.  C.  9  Id. 
472;  West  Wis.  Ry.  Co.  v.  Supervis- 
ors of  Trempealeau  Co.,  35  Wis.  257. 
And  so  where  the  franchises  are 
re-granted,  it  is  competent  to  alter 
the  contract  of  exemption:  City  of  St. 
Paul  V.  St.  Paul  &  Sioux  City  R.  R. 
Co.,  23  Minn.  469;  as  in  case  of  con- 
solidation: State  V.  Maine  Cent.  R. 
R.  Co.,  66  Me.  488,  19  Am.  Ry.  Rep. 
823;  Maine  Cent.  R.  R.  Co.  v.  Maine, 
96  U.  S.  499.  And  where  a  statute 
exists,  providing  that  acts  of  incor- 
poration thereafter  passed  shall  be 
liable  to  be  so  amended,  it  will  ap- 
ply to  an  act  authorizing  a  consolida- 
tion of  existing  corporations  (which  is 
here  held  to  be  the  sharter  of  the  con- 
solidated company),  so  as  to  terminate 
an  exemption  given  by  the  charters  of 


the  original  companies:  Ibid;  State  o. 
Northern  Cent.  By.  Co.,  44  Md.  131; 
Shields  v.  State  of  Ohio,  95  U.  S.  319. 
And  see  Bangor,  0.  &  M.  R.  R.  Co. 
V.  Smith,  47  Me.  34;  Roxbury  v.  Bos- 
ton &  Providence  R.  R.  Co.,  6  Cush. 
424.  A  consolidation  is  held  to  oper- 
ate as  an  extinction  of  the  old  corpo- 
rations: Shields  v.  Ohio,  supra;  At- 
lantic &  Gulf  R.  R.  Co.  V.  State  of  G?.., 
98  U.  S.  359;  State  v.  Atlantic  & 
Gulf  R.  R.  Co.,  60  Ga.  268. 

'  State  V.  Hannibal  &  St.  Joseph  R. 
R.  Co.,  60  Mo.  143,  9  Am.  Ry.  Rep. 
239;  Christ  Church' «.  Phil.  Co.,  24 
How.  300;  Tucker  v.  Ferguson,  22 
Wall.  527.  There  must  be  a  consid- 
eration: Tucker  v.  Ferguson,  supra; 
Union  Pass.  Ry.  Co.  D.City  of  Phil., 
101  U.  S.  528;  People,  v.  Comrs.  of 
Taxes,  19  Hun,  460;  S.  C.  82  N.  Y. 
459;  St.  Louis,  Iron  Mountain  &  South- 
em  Ry.  Co.  V.  Loftin,  30  Ark.  693. 

^  Brightman  v.  Kirner,  22  Wis.  54; 
City  of  St.  Paul  v.  St.  Paul  &  Sioux 
City  R.  R.  Co.,  23  Minn.  469,  17  Am. 
Ry.  Rep.  177;  State  v.  Maine  Cent. 
R.  R.  Co.,  66  Me.  488,  19  Am.  Ry. 
Rep.  323;  State  of  New  Jersey  v.  Yard, 
95  U.  S.  104;  Fai-rington  v.  Slate  of 
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provision  in  the  charter  of  such  roads,  or  of  any  of  them,  ex- 
isting at  the  time  of  the  passage  of  such  exemption  law,  in  sub- 
stance, that  real  estate  exempted  from  taxation  by  the  laws  of . 
the  state  should  nevertheless  be  subject  to  special  taxes,  and  that 
no  law  of  the  state  contravening  such  charter  provision  should 
be  considered  as  amending  or  modifying  the  same,  unless  ex- 
pressly BO  stated  therein.'  It  is  out  of  the  power  of  the  legis- 
lature to  bind  Itself  by  an  inhibition  of  the  kind.  What  is  done 
at  one  session,  if  no  rights  have  vested  to  prevent  it,  may  be 
nndone  at  another;"  and  this,  too,  whether  the  intention  to  repeal 
be  openly  expressed,  or  the  repeal  results  from  the  effect  of  sub- 
sequent acts,  though  not  expressly  stated  to  be  the  purpose 
thereof."  From  these  principles  it  results,  therefore,  that  levies 
of  special  taxes  for  local  improvements,  and  sales  of  lands  or 
property  made  under  such  levy,  or  for  the  enforcement  and  col- 
lection of  such  special  tax,  in  the  face  of  such  exemption,  are 
simply  void;*  for  notwithstanding  a  provision  in  the  charters 
that  railroad  companies  shall  be  subject  to  special  taxes  for  local 
or  street  improvements,  yet  such  provision  being  for  the  benefit 
of  the  state,  it  may  be  subsequently  modified  by  the  state,  by 
such  legislative  enactments  as  completely  exempt  these  corpora- 
tions therefrom,  if  such  exemption  violates  no  vested  right.' 
And  a  provision  in  the  charter  of  a  private  corporation  exempt- 
ing it  from  taxation,  either  wliolly  or  partially,  or  except  under 
specified  circumstances  yet  to  occur,  is  valid,  and  laws  made  in 
violation  thereof,  unless  accepted  by  those  on  whom  they  are 
intended  to  act,  are  invalid,  as  violating  the  charter  contract,  if 
there  be  no  general  law  entering  therein,  or  clause  in  the  char- 
ter, allowing  such  alterations  or  amendments." 

Tenn.,   Id.   679.      And    this   is   so  435;  OliveCemetery  Co.t).  CityofPhil., 

whether  the  property  is  used  for  rail-  93  Penn.  St.  129;  S.  C.  10  Eepr.  183. 

road  purposes  or  not:     Osbom  v.  New  But  where  the  proviso  was  "  that  no 

York  &  New  Haven  R.    R.  Co.,.  40  other  tax  or  impost  shall  be  levied  or 

Conn.  491,  5  Am.  Ry.  Rep.  218.  assessed  upon  said  company,"  it  was 

'  Brightman  v.  Kirner,  22  Wis.  54.  held  the  company  was  not  exempt  from 

^  Brightman  ».  Kirner,  22  Wis.  54.  assessments  for  local   improvements: 

'  Brightman  v.  Kirner,  22  Wis.  54.  State,  N.  J.  Midland  R.  R.  Co.,  prosr., 

*  Brightman  v.  Kirner,  22  Wis.  64;  v.  Mayor,  etc.,  of  Jersey  City,  42  N.  J. 

State  V.  Jersey  City,  36  N.  J.  Law,  56,  97;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  406. 

12  Am.  Ry.  Rep.  302;  First  Div.  St.  ^  Brightman  ii.  Kirner,  22  Wis.  54. 

Paul  &  Pacific  R.  R.  Co.  v.  City  of  St.  'State  v.  Miller,  1  Vroom,  368;  Stat« 

Paul,  21  Minn.  526,  18  Am.  Ry.  Rep.  v.  Person,  3  Vroom  (N.  J.),  566;  The 
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A  contract  of  a  state  with  a  railroad  corporation  not  to  tax 
the  company  or  its  property,  is  broken  by  the  levy  of  a  tax  upon 
its  gross  receipts  for  transporting  freight  and  passengers;  and  a 
provision  exempting  a  company  from  taxation,  embodied  in  the 
charter  granted  by  act  of  assembly  to  a  railroad  corporation,  or 
in  a  special  enactment  in  aid  of  the  charter,  and  accepted  by  the 
company,  is  such  a  contract.'  The  attempt  to  levy  or  enforce 
such  a  tax,  in  violation  of  such  contract,  is  void,  although  the 
same  be  made  in  the  shape  of  an  ordinance  adopted  as  part  of  a 
new  constitution  of  the  state.^ 

A  statute  which  in  terms  exempts  all  the  property  of  a  rail- 
road corporation  from  taxation,  exempts  not  only  the  rolling 
stock  and  real  estate  of  the  company,  necessarily  acquired  by  it 
for  the  successful  transaction  of  its  business,  but  also  exempts 
its  franchise.'  And  so  does  a  contract  exempting  a  railroad, 
road-beds,  buildings,  machinery,  cars  and  other  property  from 
taxation;  it  exempts  also  the  franchise,  and  the  proceeds  or  re- 
ceipts of  the  company,  from  taxation.*  If  such  exaction  is  a  tax, 
it  is  void  for  violation  of  the  charter;  if  it  is  not  a  tax,  it  is  still 
void  as  "  an  act  of  high-handed  violence,"  and  "  forcible  seizure 
of  private  property."  ° 

A  charter  imposition  of  tonnage  on  merchandise  transported, 
and  the  exaction  of  a  capitation  tax  on  passengers  transported,  by 
a  railroad  company,  exempts  the  company  from  all  other  taxes 
and  modes  of  taxation,  for  state,  county  or  township  purposes." 
In  one  sense,  all  taxes  are  state  taxes;  they  are  raised  under  the 

State,  The  Orange  &  Newark  Horse  Wall.  36. 

Car  E.  E.  Co.,  prosecutors,  v.  Doug-  "Psuc^Ao  E.  E.  Co.  v.  Magnire,  20 

lass,  5  Vroom  (N.  J.),  82;  Douglass  v.  Wall.  36. 

The  State,  The  Orange  &   Newark  'Pacific  E.  E.  Co.  v.  Maguire,  20 

Horse  Car  E.  E.  Co.,  prosecutors,  5  Wall.  36,  44. 

Vroom,  485;  McGavisk  ».  ITie  State,  *PacificE.-E.  Co.  v.  Maguire,  20 

Morris  &  Essex  E.  E.  Co.,  prosecutors.  Wall.  .36. 

5  Vroom  (N.  J.),  509;  The  State,  The  =^  Pacific  E.  E.  Co.  v.  Maguire,  20 

New  Jersey  E.  E.  &  Trans.  Co.,  pros-  Wall.  36. 

ecutors,  ».  Haight,  5  Vroom  (N.  J.),  «  The  Camden  &  Amboy  E.  B.  Co. 

319;  State  v.  Winona  &  St.  Peter  E.  v.  Hillegas  and  others,  3  Harrison  (N. 

E.  Co.,  21  Minn.  315,  18  Am.  Ey.  J.),  11, 13;  State  p.  Hancock,  6  Vroom, 

Eep.  440;  State  of  N.  J.  p.  Yard,  su-  537;  City  of  Baltimore  v.  Bait.  &  Ohio 

pra;  Farrington  v.  State  of  Tenn.,  E.  E.  Co.,  6  Gill,  288;  Neustadt  v. 

^^P^"-  111.  Cent.  E.  E.  Co.,  31  HI.  484;  South- 

'  Pacific  E.  E.  Co.  V.  Maguire,  20  em  E.  E.  Co.  v.  Jackson,  38  Miss.  334. 
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anthority  of  the  state,  directly  or  indirectly,  and  are  for  the  sup- 
port of  the  government  in  some  one  or  other  of  its  different  de- 
partments or  attributes.' 

Where  a  statute  requires  railroad  corporations  to  make  annual 
returns  of  their  taxable  property  to  the  board  of  equalization, 
under  a  penalty  imposed  by  the  statute  for  omitting  so  to  do,  on 
demand,  except  the  omission  be  for  reasonable  excuse,  such  ex- 
cuse is  matter  of  evidence  in  defense,  when  criminally  prosecuted 
before  the  judiciary,  undet  the  statute,  for  omitting  to  make  the 
return,  and  can  in  no  manner  come  under  consideration  of  the 
board  to  whom  return  should  have  been  made.  In  case  of  such 
omission,  no  act  of  equalization  is  to  be  performed  by  them,  but 
the  assessment  as  made  by  the  assessor  must  stand  as  the  proper 
and  sufficient  assessment,  if  otherwise  regular.^ 

It  is  held,  in  some  of  the  states,  that  where  a  railroad  company 
is  subject  to  a  tax  of  a  specified  per  centum  upon  its  capital  stock, 
and  is  exempted  by  law  from  all  other  taxation,  that  such  exemp- 
tion extends  only  to  its  works  and  property  within  the  limit  of 
land  which  it  is  by  law  authorized  to  take  by  the  right  of  eminent 
domain,  and  that  outside  property,  as  a  branch  track  leading  to  a 
gravel  bed,  and  other  outside  erections,  including,  in  some  in- 
stances, depot  houses  and  other  erections,  are  subject  to  taxation 
as  is  ordinary  property,  notwithstanding  such  exemption.' 

Though  the  shares  of  capital  stock  in  a  railroad  company  or 
other  private  corporation  represent  the  realty,  as  well  as  tlie  per- 
sonalty of  the  company,  and  are,  as  a  general  principle,  recog- 
nized and  regarded  in  law  as  personalty,  or  a  personal  interest, 

'The  Camden  &  Amboy  R.  R.  Co.  claim  for  the  tax:  Williamson  ».  New 

V.  Hillegas,  3  Harrison  (N.  J.),  11, 13.  Jersey  Southern  R.  R.  Co.,  28  N.  J. 

'State,  ex  rel.  Thompson,  v.  Board  Ch.  277,  14  Am.  Ry.  Rep.  34. 

of  Equalization  of  Washoe  County,  7  ^  xhe  State  of  New  Jersey,  The  New 

Nev.  83.    And  the  fact  that  a  rail-  Jersey  R.  R.  &  Trans.  Co.,  prosecut- 

road  company  is  chartered  by  act  of  ox,  v.  Hancock,  4Vroom  (N.  J.),  315; 

Congress,  does  not  exempt  it  or  its  The  Inhabitants  of  Worcester  v.  The 

property, per  se,  from  state  taxation:  "Western  R.  R.  Co.,  4  Met.  564.    And 

State  V.  Cent.  Pac.  R.  R.  Co.,  10  Nev.  see  Chicago,  Milwaukee  &  St.  Paul 

47,  58j  Union  Pac.  R.  R.  Co.  v.  Penis-  Ry.  Co.  v.  Pfaender,  23  Minn.  217,  17 

ton,  18  Wall.  S.  Under  the  2d  section  Am.  Ry.  Rep.  44.    But  an  exemption 

of  the  New  Jersey  statute  of  April  2,  of  the  road  and  its  appurtenances  will 

1873,  where  no  return  is  made  of  the  include  a  branch  road:    Atlantic  & 

cost  of  the  property,  the  state  has  no  Gulf  R.  R.  Co.  v.  Allen,  15  Pla.  637. 
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when  not  otherwise  provided  by  statute,  yet  it  is  within  the 
power  of  the  legislative  department  to  class  it  under  a  diiferent 
designation,  and  to  call  and  treat  the  whole  corporate  interest  or 
property  of  the  road,  rolling  stock  and  appurtenances,  as  realty, 
if  in  its  wisdom  it  thinks  proper  so  to  do  for  purposes  of  taxa- 
tion.' 

Where,  by  the  statute,  railroad  corporations  are  taxable  at  a 
given  valuation  per  mile,  including  depot  grounds  and  improve- 
ments, with  right  of  way,  engines,  rolling  stock,  and  other  in- 
vestments for  the  uses  and  jjurposes  of  the  road,  at  the  same  rate 
as  by  law  is  levied  on  real  estate,  and  payable  to  the  state  treas- 
urer for  a  specified  purpose,  no  authority  exists  for  assessing  and 
taxing  them  in"  the  ordinary  manner  for  county  purposes;^  but 
if  the  owner  of  property  not  connected  necessarily  with  the  uses 
and  operating  of  the  road,  such  latter  property  is  assessable  as 
property  ordinarily  is  for  county  purposes." 

And  though  a  license  be  paid  for  the  annual  use  of  public 
streets,  yet  it  does  not  amount  to  an  exemption  from  taxation. 
The  rule  is  that  a  provision  in  a  street  railway  grant  of  the  nse 
of  streets,  requiring  a  license  of  a  fixed  sum  in  money  to  be  an- 
nually paid  to  the  town  or  city,  in  consideration  of  the  privilege 
granted,  is  not  in  the  nature  of  an  ordinary  tax,  and  will  not 
preclude  or  stand  in  lieu  of  ordinary  taxation  of  the  company 
upon  its  property.*  And  where,  by  statutory  enactment,  an  ex- 
action pf  ten  per  cent,  additional  upon  the  amount  of  such  ordi- 
nary tax  is  made,  for  non-payment  thereof  when  due,  such  ad- 

'  The  Louisville  &  New  Albany  R.  of  LouisvUle,  4  Bush  (Ky.),  478.   And 

R.Co.  ».  The  State,  eajrei.  of  McCarty,  where  the  charter  provides  that  the 

Auditor,  25  Ind.  177.  company  shall  pay  "  such  license  for 

^  Louisville  &  Nashville  R.  R.  Co.  each  car  nin  by  said  company  as  is 

V.  Warren  County  Court,  5  Bush,  243.  now  paid  "  by  other  lines,  it  was  held 

The  exemption  here  adjudged  would  the  amount  might  be  increased  by  act 

seem  to  be  predicated,  but  the  court  of  the  legislature:    Union  Passenorer 

do  not  say  so,  upon  the  idea  that  the  Ry.  Co.  v.   City  of  Philadelphia,  83 

whole  taxable  proportion  or  liability  Penn.  St.  429,  15  Am.  Ry.  Rep.  431. 

of  the  company  had  been  concentrated,  And  where  the  acts  conferred  benefits 

in  law,  under  the  one  head  for  a  par-  on  the  company,  and  such  increased 

ticular  object.  tax  was  paid  for  a  number  of  years, 

'  LouisviUe  &  Nashville  R.  R.  Co.  v.  the  acquiescence  was  construed  to  be 

Wanen  County  Court,  5  Bush,  243.  an  acceptance  of  the  act  to  obtain  such 

*  Louisville  City  Railway  Co.  i>.  City  benefits.    Ibid. 
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ditional  sum  is  not  to  be  treated  as  a  penalty,  but  as  a  part  of 
the  tax  itself.' 

By  amendment  to  the  state  constitution  of  Pennsylvania,  made 
in  1857,  alterations  of  corporate  charters  were  permitted,  pro- 
vided no  injustice  was  done  to  the  corporation.  Under  this 
provision,  it  was  held  that  a  general  law  imposing  a  reasonable 
license  tax  on  all  corporations  of  a  particular  kind,  did  not  do 
injustice  within  its  meaning.'' 

The  ruling  in  Maine  is  that  taxes  assessed  upon  a  railroad  com- 
pany by  a  municipal  corporation,  by  virtue  of  a  state  law,  may 
be  released  or  defeated  by  the  repeal  of  the  law  by  the  same 
power  tliat  made  it;  and  a  provision  in  the  repealing  act  that 
"  no  proceedings  under  the  act  hereby  repealed  shall  be  hereafter 
enforced,"  will  eflfectually  bar  all  future  proceedings  to  collect 
the  tax,'  even  if  such  would  not  have  been  the  effect  of  the  mere 
repeal,  without  a  saving  clause,  as  we  conceive  it  would  be;  for 
a  tax,  though  duly  assessed,  is  not  a  debt,  and  the  repeal  of  a 
law  allowing  the  assessment,  and  an  enactment  of  another  pro- 
hibiting collection  of  the  tax,  is  not  impairing  the  obligation  of 
a  contract.*  In  New  Jersey,  and  in  Iowa,  however,  the  ruling  is 
to  the  contrary;  the  courts  of  these  states  holding  that  the  repeal 
of  a  law  authorizing  the  levy  of  a  tax,  after  tbe  levy  is  com- 
pleted, does  not  invalidate  the  tax;  the  same  may  be  collected 

'  Louisville  City  Bailway  Company  taxes  not  befng  one  to  collect  a  debt,  no 

V.  The  City  of  Louieville,  supra.  set-off  can  be  pleaded:  N.  &  C.  B.  Co. 

2  Union  Pass.  Ry.   Co.  ®.   City  of  v.  pouglass,  supra.    And  so  taxes  may 

Phil.,  supra.  be  collected  after  the  year  in  which 

'  City   of  Augusta   v.    North,    57  they  are  assessed,  and  the  legal  liabil- 

Maine,  392;  S.  C.  2  Am.  R.  55.  ity  to  pay  may  be  enforced  by  an  action 

*  City   of   Augusta    v.    North,    57  at  common  law,   unless  the  statutes 

Maine,  392;   Shaw  v.  Peckett,  26  Vt.  provide  an  exclusive  remedy:    PeiTy 

482;  Lame  County  v.  Oregon,  7  Wall.  Co.  v.  S.,  M.  &  M.  R.  R.  Co.,  supra; 

71;  Newport  &  Cincinnati  Bridge  Co.  Dubuque  v.  111.  Cent.  R.  R.  Co.,  su- 

V.  Douglass,  12  Bush,  678,  18  Am.  Ry.  pra.    Statutes  of  limitation,   where 

Rep.  221.     But  see,  contra,  City  of  they  exist,  run  against  such  claims. 

Dubuque  ».  Illinois  Central  R.  R.  Co.,  In  Alabama  there  is  none  applicable 

39  la.  56;  S.  C.  8  Am.  Ry.  Rep.  496,  to  such  a  case,  and  the  only  defense 

and  20   Am.  Ry.  Rep.  124;.    Peny  is  a  presumption  of  payment  arising 

County  V.  Selma,  Marion  &  Memphis  from  lapse  of  not  less  than  twenty 

R.  R.  Co.,  58  Ala.  546,  20  Am.  Ry.  years:    Perry  Co.  v.  S.,  M.  &  M.  R. 

Rep.  372.    The  proceeding  to  collect  R.  Co.,  supra. 
93 
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nnder  the  general  law,  for  the  time  being,  for  collection  of  taxes.' 
But  if  a  penalty  is  enacted  by  the  law  thus  repealed,  the  repeal 
effectnallj  destroys  the  penalty  for  the  future.  No  further  pen- 
alty for  non-payment  can  be  incurred  under  a  law  that  is  repealed; 
for  the  repeal  makes  things  of  the  future  as  if  the  law  had  never 
existed,  except  as  to  transactions  whicli  are  past,  and  of  such  is 
the  levy."* 

Under  an  act  exempting  the  real  estate  of  a  railroad  company 
from  taxation  until  their  dividends  shall  equal  a  certain  per  cent, 
a  dividend  of  about  three  times  that  per  cent.,  butpayable  in  Con- 
federate money,  will  not  terminate  the  exception.'  Nor  will  the 
receipt,  as  rent  from  another  company,  of  such  percentage,  have 
that  effect.* 

Where  it  appears  upon  the  face  of  a  legislative  act  of  exemp- 
tion that  it  is  passed  upon  the  assumption  that  the  railroad  com- 
pany for  whose  benefit  it  is  intended  then  owned  and  held  all 
the  lines  of  road  authorized  to  be  built  under  its  charter,  an  ac- 
ceptance of  its  benefits  will  estop  the  company,  and  all  claiming 
under  it,  from  disputing  such  assumption.^  The  exemption  there- 
in contained  was  not  simply  a  personal  privilege,  but  was  in  tlie 
nature  of  a  conditional  grant,  appurtenant  to  the  several  lines, 
and  charged  with  the  burden  of  an  annual  payment  as  therein  pro- 
vided, and  dating  from  the  completion  of  a  specified  length  of 
line.'  In  case  of  a  severance  and  division  of  such  lines  and 
their  franchises  among  different  companies,  reference  must  be 
had  to  such  time  of  completion  in  ascertaining  the  amount  each 
company  is  to  pay  during  any  given  year.'  JReference  must 
also  be  had  to  the  date  of  the  passage  of  the  act,  as  the  time 
when,  for  such  purpose,  the  required  section  is  deemed  to  have 
been  completed.' 

'  The  Town  of   Belvidere  v.  The  'Richmond  &  Danville  R.  R.  Co.  v. 

Warren  R.  R.  Co.,  5  Vroom  (N.  J.),  Brogden,  74  N.  Car.  707,  13  Am.  Ry. 

193;  City  of  Dubuque  ».  Illinois  Cen-  Rep.  114. 

tral  R.  R.  Co.,  39  la.  56,  8  Am.  Ry.  *  Richmond  &  D.  R.R.  Co.  r.Brog- 

Rep.  496.     In  the  latter  case  a  law  re-  den. 

leasing  a  tax  duly  levied  by  a  munic-  *  Chicago,    Milwaukee    &  St.  Paul 

ipal  corporation  was  held  unconstitu-  Ry.  Co.  v.  Pfaender,  23  Minn.  217,  17 

tional,  as  impairing  the  obligation  of  a  Am.  Ry.  Rep.  44» 

contract.  'Ibid. 

2 The  Town  of  Belvidere   -o.^  The  ''Ibid. 

Wan-en  R.  R.  Co.,  5  Vroom  (N.J. ),  »Ibid. 
193. 
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2.  Exemption  never  implied. — The  principle  is  well  settled 
that  the  taxing  power  of  the  government  is  never  presumed  to 
have  been  relinquished,  unless  "  the  intention  to  relinquish  is  de- 
clared in  clear  and  unambiguous  terms."  '  Therefore,  it  follows 
upon  general  principles,  that  unless  there  be  some  provision  of 
law  exempting  -the  franchise,  stocks  and  property  of  a  railroad 
company  from  taxation,  it  is  liable,  by  taxation  in  a  just  and 
proper  manner,  to  bear  its  share  of  the  public  burdens.'' 


'  Phila.  &  Wilminffton  R.  R.  Co.  v. 
Maryland,  10  How.  376,-  1  Am.  R. 
Way  Cases,  21,  37;  Thomson  v.  Paciiic 
R.  R.  Co.,  9  Wall.  579;  Wilmington 
R.  R.  Co.  V.  Reid,  13  Wall.  264;  Minot 
V.  Phila.,  Wilmington  &  Baltimore  R. 
R.  Co.,  and  others,  18  Wall.  206;  North 
Missouri  R.  R.  Co.  v.  Maguire,  20 
Wall.  46;  Erie  Ry.  Co.  w.  Pennsyl- 
vania, 21  Wall.  492;  Tucker  v.  Fergu- 
son, 22  Wall.  527,  575;  Fertilizing  Co. 
V.  Hyde  Park,  97  U.  S.  659;  Hoge  v. 
Richmond  &  Danville  R.  R.  Co.,  99  tJ. 
S.  348;  Union  Pass.  Ry.  Co.  v.  City  of 
Phil.,  101  U.  S.  528;  Union  Pacific  R. 
R.  Co.  t).  Lincoln  County,  1  Dill.  314; 
S.  C.  1  Withrow's  Corp.  Cas.  125; 
St.  Louis  V.  Boatmen's  Ins.  &  Trust 
Co.,  47  Mo.  155;  North  Missouri  R. 
R.  Co.  V.  Maguire,  49  Mo.  490;  Pa- 
cific R.  R.  Co.  V.  Cass  Co.,  53  Mo. 
17;  New  York  &  Erie  R.  R.  Co.  v. 
Sabin,  26  Penn.  St.  (2  Casey),  242; 
Erie  R.  W.  Co.  v.  The  Commonwealth, 
66  Penn.  St.  84;  S-  C.  5  Am.  R.  351; 
Jones  &  Nimick  Mfg.  Co.  v.  Comm., 
69  Penn.  St.  137;  Bradley  v.  McAtee 
and  others,  and  city  of  Louisville,  7 
Bush  (Ky.),  667;  Bvansville,  Hender- 
son &  Nashville  R.  R.  Co.  v.  The  Com- 
monwealth of  Ky.,  9  Bush  (Ky.),  438, 
442;  Wilson  v.  Gaines,  9  Baxt.  546, 16 
Am.  Ry.  Rep.  316;  Comm.  ■».  Chesa- 
peake &  Ohio  R.  R.  Co.,  27  Gratt.  344, 
17  Am.  Ry.  Rep.  126;  County  Comrs. 
of  Anne  Arundel  Co.  v.  Annapolis  & 
Elk  Ridge  R.  R.  Co.,  47  Md.  592,  18 
A.m.  Ry.  Rep.  359;  County  Comrs.  v. 


Sisters  of  Charity,  48  Md.  34;  Appeal 
Tax  Court  v.  Rice,  50  Md.  302;  Same 
V.  St.  Peter's  Acad.,  Id.  321;  State 
V.  Maine  Cent.  R.  R.  Co.,  66  Me.  488, 19 
Am.  Ry.  Rep.  323;  People  v.  Comrs.  of 
Taxes,  76  N.  T.  64:  People  v.  Comrs.  of 
Taxes,  82  N.  Y.  459;  S.  C.  19  Hun,  460; 
St.  Louis,  Iron  Mountain  &  Southern  ■ 
Ry.  Co.  V.  Loftin,'  30  Ark.  693.  In  the 
case  of  Bradley  v.  McAtee,  above  cited, 
the  Court  of  Appeals  of  Kentucky  hold 
that  the  intent  must  not  only  be  clearly 
expressed,  but  add  also  that  "even 
then  the  state  will  not  be  irrevocably 
bound,  unless  some  duty  is  imposed 
upon  the  tax-payer  as  the  considera- 
tion of  the  grant,  which  the  citizens 
of  the  state  are  not  generally  required 
to  perform;  or  unless,  by  the  exemp- 
tion, he  is  induced  to  embark  in  some 
enterprise,  or  to  invest  his  means  in 
some  adventure  which,  if  successful, 
will  result  advantageously  to  the  state 
as  well  as  to  himself."  7  Bush,  667. 
2  Brie  Ry.  Co.  u.The  Commonwealth, 
66  Penn.  St.  84;  Phila.  &  Wilmington 
R.  R.  Co.  V.  Maryland,  10  How.  376, 1 
Am.  R.  Way  Cases,  21,  37;  Thomson 
V.  Pacific  R.  R.  Co.,  9  Wall.  579;  Wil- 
mington R.  R.  Co.  V.  Reid,  13  Wall. 
264;  Minot  v.  The  Phila.,  Wilmington 
&  Baltimore  R.  R.  Co.  and  others,  18 
Wall.  206;  Erie  Ry.  Co.  i;.  Pennsyl- 
vania, 21  Wall.  492;  Bailey  v.  Mar 
gwire„22  Wall.  215;  Richmond  &  Dan-  ■ 
ville  R.  R.  Co.  v.  Brogden,  74  N.  Car. 
707,  13  Am.  Ry.  Rep.  114. 
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In  tlie  leading  case  here  cited,  the  Supreme  Court  of  the  United 
States,  Tanet,  Chief  Justice,  hold  the  following  language  upon 
this  subject:  "  certainly  there  is  no  reason  why  the  property  of 
a  corporation  should  be  presumed  to  be  exempted,  or  should  not 
bear  its  share  of  the  necessary  public  burdens,  as  well  as  the 
property  of  individuals.  This  court  on  several  occasions  has  held, 
that  the  taxing  power  of  a  state  is  never  presumed  to  be  relin- 
quished, unless  the  intention  to  relinquish  is  declared  in  clear 
and  unambiguous  terms." ' 

If  the  company  be  taxed  in  two  different  places  for  the  same 
interest  or  property,  it  may  iile  its  bill  of  interpleader,  and  com- 
pel the  collectors  of  the  tax  in  those  places  to  settle  the  right  to 
the  tax  between  themselves.^ 

Nor  is  the  interest  of  the  National  Government  in  the  Union 
Pacific  Railroad  of  such  a  character  as  to  exempt  said  road,  by 
implication,  from  the  taxing  power  of  the  state.  "  If  it  be  in 
any  sense  a  federal  instrumentality,  the  rights  of  government, 
under  the  incorporating  act,  are  fully  protected  and  reserved, 
and  any  rights  derived  from  a  sale  for  taxes  under  state  author- 
ity are  entirely  subordinate  to  the  original,  paramount  and  inde- 
feasil,4e  rights  of  the  general  government;  can  not  destroy  the 
corporation,  nor  incapacitate  it  from  discharging  any  of  its  in- 
alienable, fundamental  and  organic  duties  to  the  government." 
Such  is  the  language  of  the  Circuit  Court  of  the  United  States 
for  the  district  of  Nebraska,  Dillon,  Justice. 

In  the  same  case,  the  court  say:  "The  state  can  not  tax  this 
corporation  out  of  existence.  It  can  not  sell  or  destroy  its  fran- 
chise (derived  from  Congress)  to  be  a  corporation.  The  public 
duties  which  it  owes  to  the  government  it  will  owe  into  whose- 
soever hands  its  other  subordinate  and  assignable  franchises  or 
property  may  pass."  ° 

The  mere  fact  that  a  valid  consideration  is  paid  by  a  railroad 
company  to  the  state  for  its  charter  privileges,  there  being  no 

» Phila.  &  Wilmington  R.  R.  Co.  v.  Am.  R.  W.  Cas.  552. 

Maryland,  10  How.  876,  1  Am.  Ry.  » Union  Pacfflo   R.  R.  Co.  v.  The 

Cases,  21,  37j  County  Comra.,  etc.,  v.  County  of  Lincoln,  1  Dill.  314;   S.  C. 

A.  &  E.  R.  R.  R.  Co.,  supra;  State  v.  1  Withrow's  Corp.  Caa.  124, 136.    See 

Maine  Cent.  R.  R.  Co.,  supra.  Same    Co.  v.  Peniston,  18  Wall.  5; 

2  The  Mohawk  &  Hudson  Railroad  Huntington  «.  Cent.  Pac.  R.  R.  Co.,  2 

Co.  V.  Clute,  4  Paige,  384j  S.  C.  2  Sawyer,  503. 
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otlier  or  express^  claim  of  exemption,  does  not  confer  on  sncli 
company  immunity  from  taxation,  any  more  than  does  the  pay- 
ment of  a  fair  consideration  to  the  government  for  a  grant  of 
lands  confer  or  carry  with  it  immunity  from  the  assessment  and 
collection  of  taxes  by  such  government  on  such  lands.  Ifor 
does  the  additional  circumstance  that,  by  the  charter  of  such 
railroad  company,  it  be  stipulated  that  the  company  submits  to 
taxation  of  its  stock;  the  sovereign  power  of  general  taxation 
still  remains  in  the  state,  and  may  be  exercised  in  such  other 
mode  of  taxation  as  is  exercised  generally  toward  the  interests 
and  property  of  other  persons.^  But  quaere,  if  such  taxing 
power  may  be  exercised,  upon  legitimate  principles,  so  as  to 
amount  to  double  taxation  of  the  same  interests,  in  favor  of  one 
and  the  same  branch  of  the  government? 

In  the  case  cited  from  18  "Wallace,  Minot  v.  The  Pliiladelphia, 
"Wilmington  &  Baltimore  Kailroad  Company  and  others,^  the 
Supreme  Court  of  the  United  States  re-assert  the  doctrine  that 
the  state  may  exempt  certain  property  from  taxation,  at  its  dis- 
cretion (when  not  inhibited  by  constitutional  provisions),  but 
that  such  exemption  must  be  express  and  clear,  and  beyond  a 
reasonable  doubt,  and  will  never  be  inferred  or  implied  in  law; 
and  that  therefore  a  statutory  provision  in  an  act  of  assembly 
consolidating  two  railroads,  that  the  new  company  should  pay  an 
annual  tax  to  the  state  of  one-quarter  of  one  per  cent,  upon  its 
capital  stock,  unaccompanied  with  any  words  indicating  an  in- 
tention that  such  should  be  the  only  tax  levied  upon  the  com- 
pany, did  not  exempt  it  from  a  subsequent  change,  in  the  man- 
ner or  amount  of  its  taxation. 

By  the  ordinance  of  the  Missouri  convention  of  1867,  provis- 
ion is  made  for  a  tax  upon  certain  railroads  situate  in  tha,t  state, 
to  raise  .a  fund  to  satisty  certain  bonds  of  such  companies  due  to 
or  guaranteed  by  the  state;  such  tax  to  be  upon  the  gross  re- 
ceipts of  the  railroad  companies,  annually,  and  to  continue  until 
such  bonds  were  fully  paid,  and  no  longer.     Tiie  enforcement 

'  Erie  R.  W.  Co.   v.  The  Common-  where  the  exemption  is  of  the  property 

wealth,  66  Penn.  St.  84;  S.  C.  5  Am.  of  one  of  the  consolidating  compa- 

R.  351.  nies,  it  -will  not  be  extended  to  that  of 

''IS  Wall.  206.     See,    also,    Nortfi  the  other:   Chesapeake  &  Ohio  R.  R. 

Missouri  R.  R.  Co.   v.   Maguire,   20  Co.  v.   State  of  Va.,  4  Otto,  718,  16 

Wall.  46,  to  the  same  effect.    And  Am.  Ry.  Rep.  155. 
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thereof  was  resisted,  on  the  ground  of  the  alleged  nnconstitu- 
tionality  of  the  ordinance,  and  the  Supreme  Court  of  the  state 
held  it  to  be  constitutional  and  valid.'  The  alleged  uncon- 
stitutionality was  the  violation  of  the  fifth  and  seventh 
amendments  of  the  United  States  Constitution,  and  also  the 
provision  declaring  that  no  state  shall  pass  any  law  impairing 
the  obligation  of  a  contract.  It  was  claimed,  as  an  objection 
to  the  ordinance,  that  it  violated  a  certain  act  of  assembly 
of  Feb.  16,  1865,  in  relation  to  the  said  indebtedness,  which  act 
was,  in  effect,  a  contract  between  the  railroad  company  and  the 
state,  and  that  the  ordinance  impaired  said  legislative  contract 
as  to  the  order  of  payment,  and  gave  undue  priority  to  the  state 
over  other  creditors;  but  the  Supreme  Court  of  Missouri,  ad- 
mitting the  existence  of  said  legislative  contract,  held  the  ordi- 
nance valid  and  constitutional,  as  the  mere  exercise  of  the  unre- 
linquished taxing  power  of  the  state,  which  is  never  relinquished 
by  implication. 

Where  a  corporation  has  acquired  by  its  charter  the  "  rights 
and  privileges"  of  another  corporation  named,  it  is  not  thereby 
exempted  from  taxation  because  the  other  company,  by  its  char- 
ter, is  exempted.  An  exemption  is  not  the  right  or  privilege  in- 
tended.^    Such  an  exemption,  also,  is  personal,  and  can  not  be 

1  North  Missouri  E.  R.  Co.  v.  Ma-  Gratt.  344,  17  Am.  Ry.  Rep.  126; 
guire,  49  Mo.  490;  S.  C.  8  Am.  R.  First  Div.  St.  Paul  &  Pacific  R.  R.  Co. 
141.  V.  Parcher,  14  Minn.  297;  State  v.  Wi- 

2  Wilson  V.  Gaines,  9  Baxt.  546;  S.  nona  &  St.  Peter  R.  R.  Co.,  21  Id. 
C.  16  Am.  Ry.  Rep.  316;  County  815,  18  Am.  Ry.  Rep.  440;  State  v. 
Com'rs  of  Anne  Arundel  Co.  v.  An-  Southern  Minn.  R.  R.  Co.,  Id.  344. 
napolis  &  Elk  Ridge  R.  R.  Co.,  47  Md.  See,  as  to  what  will  amount  to  a  sale 
592,  18  Am.  Ry.  Rep.  359;  Annapolis)  of  lands  covered  by  mortgage  to  se- 
&  Elk  Ridge  R.  R.  Co.  v.  Anne  Aran-  cure  bonds,  where  some  of  the  bonds 
del  Co.,  103  U.  S.  1';  S.  C.  1  Am.  &  are  outstanding:  State  v.  Trustees 
Eng.  R.  E.  Cas.  403;  Trask  v.  Ma-  of  Southern  Minn.  R.  R.  Co.,  21  Minn, 
guire,  18  Wall.  391;  Morgan  v.  State  344,  19  Am.  Ry.  Rep.  239.  In  State 
of  La.,  93  U.S.  217;  State  «.  Morgan,  v.  Maine  Centi-al  R.  R.  Co.,  supra, 
28  La.  Ann.  482;  Memphis  &  Charles-  this  rule  was  applied  to  a  corporation 
ton  R.  R.  Co.  V.  Gaines,  97  U.  S.  697;  reorganized  by  purchasers  at  a  raort- 
Eaat  Tenn.,  Va.  &  Ga.  R.  R.  Co.  v.  gage  sale  of  the  road,  and  who  were  in- 
Hamblen  Co.,  102  U.  S.  273.  And  vested  by  statute  "  with  all  the  char- 
so  as  to  "  immunities" :  State  v.  Maine  tered  and  legal  rights  and  immunities" 
Cent.  R.  R.  Co.,  66  Me.  488,  19  Am.  pertaining  to  the  original  company  at 
Ry.  Rep.  323.  But  see  Comm.  v.  the  time  of  foreclosure.  Such  a  pi-ovis- 
Chesapeake   &    Ohio    R.  R.  Co.,  27  ion,  however,  will  be  strictly  construed: 
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assigned.'  And  where  tlie  property  which  is  sought  to  be  taxed 
is  not  a  part  of  the  original  line  of  the  exempted  company,  but 
separate  property  upon  the  new  line,  the  reasons  apply  with  ad- 
ditional force/  And  also  where  the  exenapted  corporation,  in 
order  to  entitle  itself  to  the  exemption,  is  required  to  make  cer- 
tain returns,  etc.,  which  can  not  be  made  by  the  new  or  consoli- 
dated corporation." 

Railroad  companies  do  not  come  within  the  terms  of  the  Ten- 
nessee statute*  exempting  banks,  banking  associations,  or  any 
other  joint  stock  company,  from  taxation,  and  laying  the  tax  on 
the  stockholders.^  The  constitutional  provision  of  that  state  re- 
quiring all  propertj'  to  be  taxed  according  to  its  value,  was  held 
to  forbid  the  making  of  such  exemption." 

In  New  Jersey  it  is  held  that  the  acts  of  that  state  of  1873 
and  1876,  relating  to  taxation,  do  not  apply  to  foreign  corpora- 
tions; and  an  act  granting  the  right  to  a  foreign  corporation  to 
build  a  bridge  over  the  Delaware  river,  does  not  confer  any  fran- 
chise, or  render  it  a  domestic  corporation,  so  as  to  bring  it 
within  those  acts.  Such  part  of  the  bridge  as  is  within  the 
state  of  N^ew  Jersey  is  taxable  under  its  general  laws.' 

Bowling  Green  &  M.  R.  R.  Co.  v.  War-  Comm.  v.  C.  &  0.  R.  R.  Co.,  supra. 

renCo.Court,  lOBush,  711.  And  where  ^Comm.  ».  Ches.  &  Ohio  R.  R.  Co., 

the  consolidated  company  is  to  "have  supra,  and  Chesapeake  &  Ohio  R.  R. 

all  the  powers,  privileges  and  immu-  Co.  v.  Virginia,  94  TJ.  S.  718.    And 

nities  possessed  by  each  of  the  corpo-  see  Branch  v.  City  of  Charleston,  92 

rations  entering  into  the  agreement  U.  S.  677;  State   «.  Com'r  of  R.  R. 

of  consolidation,*'  it  carries  only  such  Tax'n,  8  Vroom,  240. 

as  they  all  have,  and  excludes'  such  '  State  v.  Me.  Cent.  R.  R.  Co.,  su- 

special  privileges  as  some  have  and  pra,  and  Maine  Cent.  R.  R.  Co.  fi. 

otters  have  not:    State  v.  Me.  Cent.  Maine,  96  U.  S.  499.    See  Cent.  R.  R; 

R.  R.  Co.,    supra.    Immunity    from  &  B.  Co.  v.  State  of  Ga.,  92  U.  S.  665; 

taxation  is  not  a  franchise,  so  as  to  S.  C.  54  Ga.  401;  Atlantic  &  Gulf  R. 

pass  under  that  head:    Ibid.;   Mor-  R.  Co.  v.  State  of  Ga.,  98  U.  S.  359; 

gan  V.  Louisiana,  /  3   Otto,  217.    It  State  v.  Atlantic  &  Gulf  R.  R.  Co.,  60 

is  competent  for   the   legislature  to  Ga.  268;    Mobile  &  M.  Ry.  Co.  v. 

grant  to  the  new  corporation  the  ex-  Steiner,  61  A.la.  559. 

emptions  of  the  old,  and  such  grant  *  Act  of  1873,  ch.  118,  sec.  8. 

will  be  presumed  from  a  grant  of  the  *  Louisville  &  Nashville  R.  R.  Co. 

"rights,  powers  and  privileges  "  of  the  v.  State,  8  Heisk.  663, 19  Am.  Ry.  Rep. 

old  corporation :  Louisville  &  Nashville  107. 

R.  R.  Co.  V.  Gaines,  2  Plippin,  621;  »L,  &  N.  R.  R.  Co.  v.  State. 

S.  C.  3  Fed.   Repr.  266;  Atlantic  &  'State,  Lehigh  Valley  R.  R.  Co., 

Gulf  R.  R.  Co.  ».  Allen,  15  Fla.  637.  pros'r, ,».  Mutchler,  42  N.  J.  461;  S. 

'  Wilson  V.  Gaines,  supra.    But  see  C.  1  Am.  &  Eng.  R.  R,  Ca«.  395. 
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3.  Sometimes  exempted  as  public  works. — In  an  early  case 
in  the  legal  history  of  railroads  in  Massachusetts,  it  was  holden 
that  railroads  were  exempt  from  taxation  upon  general  principles 
applicable  to  all  public  works,  so  far  as  regarded  the  lands  and  in- 
terests necessary  to  the  public  easement.  The  Supreme  Court  of 
that  state,  Shaw,  Chief  Justice,  say:  "  It  is  true,  that  the  real  and 
personal  property,  necessary  to  the  establishment  and  management 
of  the  railroad,  is  vested  in  the  corporation;  but  it  is  in  trust  for 
the  public.  The  company  have  not  the  general  power  of  dis- 
posal, incident  to  the  absolute  right  of  property;  they  are 
obliged  to  use  it  in  a  particular  manner,  and  for  the  accomplish- 
ment of  a  well  defined  public  object."  "Treating  the  railroad 
then  as  a  public  easement,  the  works  erected  by  the  corporation 
as  public  works,  intended  for  public  use,  we  consider  it  well 
established  that,  to  some  extent  at  least,  the  works,  necessarily 
incident  to  such  public  easement,  are  public  works,  and  as  such 
exempted  from  taxation." ' 

The  extent  of  the  exemption,  where  it  is  adjudged  to  exist,  is 
ascertainable  by  considering  the  extent  of  the  public  easement 
intended  to  be  acquired,  secured  and  maintained,  and  the  fran- 
chise granted  to  enable  the  corporation  to  accomplish  the  intend- 
ed end.  Transportation  of  persons  and  goods  being  an  object  to 
be  accomplished,  for  this  purpose  the  company  may  hold,  and 
must  use,  lands,  materials,  engines,  cars,  warehouses,  and  other 
interests,  both  movable  and  immovable.  The  establishment  of 
the  track,  and  the  maintenance  of  these  works  and  things  for 
the  transportation  of  persons  and  property,  are  all  combined  to-' 
gether  as  one  public  object  to  be  attained,  and  the  privileges  in- 
cident to  the  one  are  incident  to  the  other.  For  such  lands  as 
the  company  are  authorized  to  take,  or  buy  to  the  same  extent, 
it  is  holden  that  the  company  are  "  not  liable  to  taxation;"  "nor 
for  any  buildings  or  structures  erected  thereon,  so  that  they  be 
reasonably  incident  to  the  support  of  the  railroad,  or  to  its 
proper  and  convenient  use,  for  the  carriage  of  passengers  and 
the  transportation  of  commodities;  and  that  this  includes  en-' 
gine  and  car  houses,  depots  for  the  accommodation  of  passen- 

'Inhabitants  pf  Worcester  v.  The  Cush.  237;  Wayland  v.  Co  Comrs   4 

Western  R.  E.  Co.,  4  Met.  564, 1  Am.  Gray,  500;  City  of  Charlestown  v.  Co. 

R.  W.  Cases,  350,  352;  Boston  &  Me.  Comrs.,  1  Allen,  199;  Coram,  v.  Low- 

R.  R.  Co.  V.  City  of  Cambridge,  8  ell  Gas  Light  Co.,  12  Allen  75. 
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gers,  and  warehouses  for  the  convenient  reception,  preservation 
and  delivery  of  merchandise  and  all  goods  and  articles  carried 
on  the  road.'  But  lands  acquired,  and  buildings  erected,  out- 
side the  limit  allowed  by  law  for  the  purposes  of  the  franchise, 
were  holden  to  nob  be  entitled  to  such  exemption;  and  so  like- 
wise of  any  part  of  the  lands  acquired  within  the  limit  or 
quantity  fixed  by  law  as  liable  to  be  taken  for  the  franchise,  if 
afterward  used  for  other  purposes,  the  part  so  diverted  to  other 
purposes  becomes  liable  to  taxation.''' 

4.  Of  eKemption  from  taxation  as  federal  agencies. — A  tax 
upon  the  property  of  a  railroad  corporation,  not  including  the 
franchise  or  corporate  entity,  nor  being  a  tax  upon  any  act 
which  the  company  is  authorized  or  required  to  pefform  or  do, 
is  not  an  interference  with  the  exercise  of  any  of  the  powers  or 
functions  of  the  general  government,  and  is  therefore  not  pro- 
hibited by  any  constitutional  inhibitions,  either  expressed  or  im- 
plied, notwithstanding  such  company  may  be  used  in  many  re- 
spects as  a  federal  agency;  this,  too,  whether  the  corporation 
be  created  by  state  or  by  federal  legislation.  Such  tax  leaves 
the  corporation  free  to  discharge  its  duties  toward  the  govern- 
ment, and  in  no  manner  impairs  its  efficiency  as  a  government 
agent,  or  in  the  performance  of  the  functions  by  which  it  is 
designed  to  serve  the  government."  But  a  tax  upon  the  opera- 
tions of  the  company  is  a  different  thing,  and  will  amount  to  an 
obstruction  to  the  exercise  of  the  federal  powers  or  functions.* 

'Inhabitants  of  Worcester  v.  The  Railroad  Co. «.  Berks  Co.,  6  Penn  St.  R. 

Western  R.  R.  Co.,  4  Met.  564;  S.  C.  70;  State  v.  Collr.  of  Middle  Township, 

1  Am.  R.  W.  Cases,  350,  352,  353,  88  N.  J.  270,  13  Am.  Ry.  Rep.  47. 

354;  Boston  &  Me.  R.  R.  Co.  ».  Cam-  "Thomson  v.  The  Pacific  R.  R.  Co., 

bridge,  stt?Ha;Wayland».  Co.  Comrs.,  9  Wall.  579;  Union  Pac.  R.  R.  Co. 

su]]ra;   Oharlestown  v.    Co.   Comrs.,  v.  Peniston,   18  Wall.  5;   Union  Pac. 

supra;  Coram,  v.  Lowell  Q.  L.  Co.,  R.  R.  Co.  ».  Lincoln  Co.,  1  Dill.  314; 

supra;  Railroad  Co.  v.  Berks  County,  Huntington  v.  Cent.  Pac.  R.  R.  Co., 

6  Penn.  St.  R.  70;  State  'v.  Collr.  of  2  Sawyer,  503;  Western  Union  Tel. 

Middle  Township,   38  N.  J.  270,  13  Co.  v.  City  of  Richmond,  26  Gratt.  1. 

Am.  Ry.  Rep.  47.  And  the  same  principle  applies  to  its 

^  Inhabitants  of  Worcester  v.  The  real  estate  situated  within  the  taxing 

Western  R.  R.  Co.,  4  Met.  564;  S.  C.  slate;    it   is  not  exempt:    People  v. 

1  Am.  R.  W.  Cases,  350,  354;  Bos-  Central  Pacific  R.  R.  Co.,  43Cal.398, 

ton  &  Me.  R.  R.  Co.  v.  Cambridge,  5  Am.  Ry.  Rep.202. 

SH;;r«;  Waylandr.  Co.  Comrs.,  siy;m;  *  Railroad  Company  w.  Peniston,  18 
Charlestown  v.   Co.   Comrs.,    siiprn ;    ,  Wall.  5. 
Ci.mm.  V.  Lowell  G.  L.  Co.,  supra; 
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In  the  Eailroad  Company  v.  Peniston,  the  Supreme  Court  of 
the  United  States,  Steong,  Justice,  says  that  "  exemption  of 
Federal  agencies  from  state  taxation  is  dependent,  not  upon  the 
nature  of  the  agents,  or  upon  tlie  mode  of  their  constitution,  or 
upon  the  fact  that  they  are  agents,  but  upon  the  effect  of  the  tax; 
that  is,  upon  the  question  whether  the  tax  does  in  truth  deprive 
them  of  power  to  serve  the  government  as  they  were  intended 
to  serve  it,  or  does  hinder  the  eflBcient  exercise  of  their  power. 
A  tax  upon  their  property  has  no  such  necessary  effect."  That 
if  not  imposed  on  the  right  to  exist,  or  perform  the  functions 
required  of  such  agencies,  or  for  wliich  they  were  created,  or 
upon  any  act  required  of  them  by  the  government,  it  is  not  an 
unlawful  interference  with  the  discharge  of  governmental  pow- 
ers.' 

5.  If  unconstitutional  to  create,  it  is  so  likewise  to  renew,  an 
exemption. — If  it  be  unconstitational  for  a  state  to  invest  orig- 
inally a  corporation,  for  railroad  or  otlier  purposes,  with  exemp- 
tion from  taxation,  then  tlie  renewal  of  an  exemption  of  the  kind 
which  had  once  existed,  and  had  thereafter  ceased  to  exist,  is 
equally  objectionable  in  point  of  constitutionality.  Tlierefore, 
where  the  franchise  and  property  of  a  defaulting  railroad  cor- 
poration, being  exempt  from  taxation,  comes  into  the  possession 
and  ownership  of  the  state,  by  purchase  at  judicial  sale,  for  in- 
debtedness to  the  state,  and  the  same  is,  by  authority  of  law, 
re-sold  to  a  new  and  different  corporation,  it  is  holden  that  on  the 
same  becoming  vested  in  the  state,  the  exemption  was  extin- 
guished, and  that  in  the  hands  of  the  new  corporate  owners  it 
is  subject  to  taxation,  in  like  manner  as  is  other  corporate  prop- 
erty.'' 

6.  Ordinary  method  of  taxation.— The  natural  and  more 
ordinary  way  of  taxing  railroad  and  other  corporate  interests  of 
private  corporations,  originally  was  to  tax  the  capital  stock 
through  the  shares  thereof  Their  aggregate  represents  the  whole 
value  of  the  corporate  franchise,  entity  and  interest,  whether  real, 
personal  or  mixed,  used  in  operating  the  enterprise;  and  when  they 

'18  Wall.  36,  37;  People  i>.  Central  tract  or  license,  is  exempt  from  taxa- 

Pacific  R.  R.  Co.,  43  Cal.  398,  5  Am.  tion:  Chicago,    Rock   Island    &  Pac. 

Ry.  Rep.  202.    But  a  railroad  bridge  R.  R.  Co.  <■.  City  of  Davenport,  51  la. 

owned  by  the  government,  and  used  451. 

by  a  railroad  company  under  a  con-  "Xrask  v.  Maguire,  18  Wall.  391, 
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are  taxed,  the  whole  corporate  interest  is  taxed :  for  all  such  prop- 
erty as  is  servient  to  the  road  is  merged  in  the  corporate  fran- 
chise, and  is  represented  by  the  shares  of  capital  stock,  and  their 
aggregate  value  is  its  aggregate  value.' 

When  these  are  assessed  at  their  par  cash  value,  at  the  same 
ratio  ov  pro  rata  of  value  as  other  interests  are  assessed,  in  re- 
lation to  the  par  cash  value  of  such  other  interests,  then  this  is 
equal  taxation  before  the  law.  Strictly  speaking,  there  is  no  other 
taxable  interest  to  be  taxed  as  mere  property,  for  all  that  which 
is  known  to  the  law  as  property  is  shorn  of  its  property  attributes, 
and  merged  in  the  franchise,  by  being  worked  into,  or  made  serv- 
ient to,  the  road.  By  this  merger,  it  is  dedicated  to  this  particular 
use,  which  is  quasi  a  public  use,  and  does  not  remain,  as  before, 
capable  of  being  used  or  sold,  as  other  property  ordinarily  is,  to 
every  one  and  for  every  purpose.  It  is  therefore  only  valuable  for 
the  use  to  which  it  is  dedicated,  for  its  original  general  attributes 
of  property  are  gone.  Its  aggregated  valne  then  is,  not  what  it 
originally  cost,  nor  what  its  cash  value  would  be  if  severed  from 
the  corporate  franchise,  but  rather  is  indicated  by  the  value  of 
the  enterprise,  and  the  value  of  the  latter  is  unerringly  told  by 
the  aggregate  value  of  the  un watered  stock.  It  should  be  taxed, 
then,  through  the  shares,  as  is  still  done  in  many  of  the  states." 

There  are  two  methods  of  eiFecting  this:  one  is  an  assessment 

'  Whiting  V.  The  City  of  Madison  and  that  adopted  by  the  assessors  will 

e^o?.,  23  Ind.  331,  335,  336;  Borne  R.  be  presumed  correct  until  the  con- 

R.  Co.  e.  The  City  of  Rome,  14  Geo.  trary   appears:    Louisville    &    Naeh- 

275.   In  North  Carolina  it  is  held  that,  ville  R.   R.   Co.   v.   State,   8  Heisk. 

under  the  constitution  of  that  state,  663,  19  Am.  Ry.  Rep.  107.     Assessors 

the  power  of  valuation  of  tangible  need  not  hear  evidence  to  ascertain 

property  being  vested  in  the  township  the  valuation;  and  so  with  a  board  of 

board  of  trustees,  it  is  impossible  for  equalization:     St.  Louis,  Van dalia  & 

the  General  Assembly  to  confer  the  Terre  Haute  R.  R.  Co.   v.   Surrell,  88 

same  upon    the  governor,    treasurer  111-  535,  21  Am.  Ry.  Rep.  356. 

and  auditor:    Richmond  &  Danville  ^See  as  to  the   status  of   capital 

R.  R.  Co.  V.  Brogden,  74  N.  Car.  707,  stock  under  the  revenue  laws  of  Illi- 

13  Am.  Ry.  Rep.  114;  St.  Louis,  Van-  nois:  Quincy  R.  R.    Bridge   Co.    v. 

dalia  &  TeiTe  Haute  R.  R.  Co  v.  Sur-  Adams  Co.,  88  111.  615,  21  Am.  Ry. 

rell,  88  111.  535,  21  Am.  Ry.  Rep.  356.  Rep.  378.   In  Virginia,  the  shares  are 

See,  as  to  valuation  of  capital  stock  in  held  not  taxable  under  the  statute: 

Illinois,  Porter  v.  Rockford,  R.  I.   &  City  of  Richmond  v.  Daniel,  14  Gratt. 

St.  L.  R.  R.  Co.,  76  111.  561.    The  385.    And  see  Farrington  v.  Tennes- 

aasesament  of  property  for  taxation  see,  95  U.  S.  679. 
is  not  governed  by  any  exact  standard, 
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against  the  corporation  itself  for  the  whole  amonnt  of  its  capital 
stock,  which  assessment  the  company  pays,  and  deducts  from  the 
profits  of  the  corporation,  and  thus  diminishes  the  dividends 
fro  tanto;  the  other  is,  to  assess  against  the  capital  stockholders 
themselves,  severally,  the  amount  of  the  capital  stock  owned  by 
them  respectively.'  The  latter  is  said  to  be  the  proper  mode  to 
adopt  in  all  cases  where  a  contrary  method  is  not  required  by 
law.'' 

Thus  it  is  believed  that  the  true  principle  is  to  tax  the 
shares,  as  representing  the  whole  interest  or  value.  Thus 
where,  by  an  act  of  the  legislature  incorporating  a  railroad 
company,  the  company  were  authorized  to  procure,  purchase,  and 
hold  in  fee  simple,  improve  and  use,  for  all  purposes  of  business 
to  be  transacted  on  or  by  means  of  their  road,  lands  and  real 
estate,  and  to  manage  and  dispose  of  the  same  as  they  might  see 
fit,  and  such  act  declared  that  the  capital  stock  of  the  company 
should  be  divided  into  shares,  "  to  be  holden  and  considered  as 
personal  estate,"  it  was  holden  that  the  property  in  the  com- 
pany was  converted,  by  legislative  enactment,  into  personal 
estate,  and  was  no  longer  taxable  as  lands,  but  was  subject  to  tax- 
ation as  personalty  only,  by  taxing  the  shares  of  each  share- 
holder in  the  locality  of  his  residence.' 

In  Massachusetts  the  rule  is,  to  tax  the  franchisej  upon  the 
aggregate  value  of  all  the  shares;*    and  dividends  declared  pay- 

'   1  Conwell  V.  The  Town  of  Conners-  trary.    And   where,    in    the    assess- 

viUe,  15  Ind.  150;  King  ».  The  City  of  ment,  both  real  estate  and  personalty 

Madison,  17  Ind.  48;  Whitney  v.  the  are  included  in  the  valuation,  with- 

City  of  Madison  and  others,  23  Ind.  out  distinction,  before   the  valuation 

331,  335.  can  be  increased,   the  commissioners 

^Cpnwellp.  TheTown  of  Conners-  must  obtain  jurisdiction  as  to  both: 

ville,  15  Ind.  150.  Kansas  Pacific  Ry.  Co.  v.   Russell,  8 

'  Bangor  &  Piscataquis  R.  R.  Co.  ■».  Kana.  558,  5  Am.  Ry.  Rep.  232. 

Harris,  21  Maine  R.  533,    1  Am.  R.  *  Commonwealth    v.    Lowell     Gas 

Way  Cases,    131;    Tallman  v.   The  Light  Co.,  12  Allen,  75;   Commw.  r. 

Treasurer  of  BnUer  County,  12  Iowa,  HamUton  Mfg.  Co.,  Id.  298;  Hamil- 

531;    The    City   of    Davenport    and  ton  Co,  v.  Mass.,  6  Wall.  632;  Boston 

others  «.  The  Miss.  &  Mo.  R.  R.  Co.,  &  Lowell  R.  R.  Co.  v.  Commonwealth, 

12  Iowa,  539.    But  see  The  Mohawk  100  Mass.  399;  S.  C.  1  Withrow,  63S, 

&  Hudson  R.  R.  Co.  v.  Clute,  4  Paige,  612,  64:^;  Porter  v.  Rockford.  Rock  Tsl- 

384;    S.  C.  2  Am.   R.  W.  Cas.  552,  and  &  St.  Louis  R.  R.  Co.,  76  111.  561; 

where  the  ruling,  under  the  statute  State  R.  R.  Tax  Cases,  92  U.  S.  575! 
of  New  York,  seems  to  be  to  the  con- 
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able  in  the  future,  with  interest,,  which  are  incorporated  in 
new  stock  certificates  of  the  old  stock,  and  the  old  certifi- 
cates called  in,  and  payable  in  cash,  at  par,  or  in  stock  certifi- 
cates, at  the  option  of  the  company,  are  holden  to  substantially 
amount  to  so  much  increase  in  value  of  the  capital  stock  repre- 
sented by  the  shares,  and  to  be  a  fit  subject  for  inclusion  in 
the  amount  of  the  aggregate  value  of  the  shares.  The  Supreme 
Court  of  that  state  hold  the  following  language  on  the  subject: 
"  It  is  the  aggregate  value  of  all  the  shares,  which  must  be  taken 
as  the  value  of  the  franchise  for  taxation;  and  it  makes  no  dif- 
ference that,  by  reason  of  jDrivileges  more  or  less  permanently 
attached  to  some  of  the  shares,  there  is  a  difierence  in  the  mar- 
ket value.  If  this  was  in  the  form  common  in  some  states,  of 
preferred  stock,  it  would  then  go  in  at  its  market  value,  with 
the  common  stock  at  its  value,  to  make  the  aggregate.  *  * 
*  It  is  an  element  which  must  be  included  in  ascertaining 
the  value  of  the  franchise."  ' 

And  under  a  statute  of  Iowa,  requiring  that  railroad  and 
other  corporate  interests  should  be  taxable  through  the 
shares  of  capital  stock,  it  is  holden  that  during  the  existence  of 
such  law,  such  manner  of  taxation  was  the  only  method  of  tax- 
ing railroad  interests  by  law;  and  that  to  tax  also  any  part  of 
the  property,  real  or  personal,  which  was  actually  servient  to 
tlie  franchise,  as  necessary,  for  the  carrying  on  of  the  same,  was 
illegal,  and  would  amount  to  double  taxation.' 

Of  course,  the  pro  rata  of  the  real  value  in  the  market  of  a  share 
of  stock,  under  this  system,  should  be  the  same,  in  assessing,  as 
in  reference  to  money,  property,  and  other  taxable  interests. 
No  more  should  be  assessed  against  $100  value  of  capital  stock, 
of  market  value,  than  against  the  same  value  in  money. 

'  100  Mass.  404.  or  rolling  stock.    The   act  provides 

^  City  of  Davenport  and  others  «.  for  an  assessment  for  state  taxation 

The  Miss.  &  Mo.  R.  R.  Co.  and  others,  alone,  and  under  it  property  can  not 

12  Iowa,  539.    Under  the  Alabama  be  assessed  for  county  taxes.    After 

Revenue  Law  of  1868,  two  distinct  equalization  of  the  assessment  by  the 

systems  of  assessment    are  provided,  county  board,  the  county  commission- 

— one  of  general  subjects  of  taxation,  ers  levy  a  tax  on  the  state  assessments 

to  be  made  by  the  assessor,  the  other  for  county  purposes.    Thus  the  state 

of  railroads  and  their  rolling  stock,  to  taxes  alone  are  assessed,  the  roimtv 

be  made  by   the  auditor;    thereforfi  taxes  are  only  levied:   Peny  Coun  y 

the  assessor  can  not  assess  railroads  r.  Sclma,  Marion  &  Memphis  li.  K. 
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Where,  by  law,  taxation  of  railroad  interests  represented 
by  the  capital  stock  of  the  company,  is  thus  required  to  be  by 
taxing  the  shares  of  such  stock,  it  is  competent  for  the  legisla- 
ture of  the  state  wherein  the  road  is  situated  to  tax  alike,  through 
the  corporation,  and  collect  the  same  of  it,  all  the  shares  there- 
of, whether  holden  by  domestic  or  by  non-resident  shareholders. 
Were  it  not  so,  then  that  portion  of  the  corporate  interest  holden 
by  persons  residing  abroad,  although  its  source  of  value  and 
very  foundation  of  existence  is  situate  in  and  protected  by  the 
laws  of  such  state,  would  remain  untaxed,  and  would  contribute 
nothing  to  the  maintenance  of  the  state.  This  is  still  the  more 
just  view  when  we  consider  that,  by  such  law  allowing  taxation 
through  the  shares  only,  that  which  is  otherwise  real  estate — the 
lands  of  the  company  holden  for  the  purposes  of  the  franchise — 
are  not  subject  to  taxation,  and  would  not  be  reached,  they  being 
treated  as  personalty  under  the  statute,  for' taxable  purposes.' 

In  the  case  of  Minot  v.  The  Philadelphia,  Wilmington  &  Bal- 
timore Eailroad  Company  and  others,  the  Supreme  Court  of 
the  United  States  lay  it  down  as  law  that  the  state  may  lawfully 
tax  the  corporation  itself,  as  something  of  some  value,  the  meas- 
ure of  which  may  be  estimated  by  reference  to  the  aggregate 
value  of  its  capital  stock;  and  that  such  is  not  a  tax  upon  the 
individual  stock  or  interest  of  the  stockholder.     That  court  say, 

Co.,  58  Ala.  546,  20  Am.  Ry.  Rep.  its  valuation:  Chicago,  Burlington  & 
372.  llie  clauses  in  relation  to  the  Quincy  R.  R.  Co.  v.  Siders,  88  111.  320, 
assessment  of  property  which  has  es-  21  Am.  Ry.  Rep.  304.  Whether  the 
caped  taxation,  have  no  application  valuation  of  railroad  property  is  repre- 
to  such  cases:  Ihid.  Under  an  act  sented  solely  in  the  valuation  of  its 
subsequently  declared  to  beunconstitu-  tangible  property,  or  in  the  valuation 
tional,  the  state  auditor  instructed  the  of  that  and  its  stock,  will  not  be  re- 
collector  of  Perry  county  not  to  collect  garded  as  evidence  of  unjust  discrim- 
taxes  from  a  railroad  company  for  a  ination:  Ibid.  The  board  may  in- 
certain  year,  which  was  obeyed.  It  crease  the  valuation  returned  by  oifi- 
was  held  not  binding  on  the  officer,  cers  of  the  company,  without  heaiing 
and  that  the  company  was  liable  to  any  evidence  to  impeach  the  retu)-n: 
pay  the  tax:  Ibid.  In  Illinois,  the  St.  Louis,  Vandalia  &  Terre  Haute  R. 
rolling  stock  and  track  of  railway  R.  Co.  v.  Sunell,  88  111.  535,  21  Am. 
companies  must  be  assessed  for  taxa-  Ry.  Rep.  356. 

tion  by  the  state  board  of  equalization,  '  Faxton  v.  McCosh,  12  Iowa,  527. 

but   all    other   railroad    property   is  But  see  Coram,  v.  Chesapeake  &'ohio 

a-ssessed  by  local  assessors,  and  the  R.  R.  Co.,  27  Gratt.  344,  17  Am.  Ry. 

state  board  (except  as  a   board  of  Hep.  126. 

equalization)  has  nothing  to  do  with  ' 
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that  in  such  case  "  the  tax  is  neither  imposed  upon  the  shares 
of  the  individual  stockholders  nor  upon  the  property  of  the 
corporation,  but  is  a  tax  upon  the  corporation  itself,  measured 
6y  a  percentage  upon  the  cash  value  of  a  certain  proportional 
part  of  the  shares  of  its  capital  stock;  a  rule  which,  though  an 
arbitrary  one,  is  approximately  just,  at  any  rate  is  one  which  the 
legislature"  was  "  at  liberty  to  adopt." '  • 

That  court  add,  moreover,  iu  the  same  case,  by  way  of  illus- 
tration, that  a  state  "  may  impose  taxes  upon"  a  "corporation 
as  an  entity  existing  under  its  laws,  as  well  as  upon  the  capital 
stock  of  the  corporation  or  its  separate  corporate  property"; 
and  that  the  manner  of  arriving  at  its  value,  as  well  as  the  rate 
of  taxation,  however  arbitrary  or  capricious,  are  mere  matters 
of  legislative  discretion. 

In  the  same  connection  the  court  lay  down  the  law  (as  holden 
in  12  Iowa,  339,  above  cited),  that  although  "  the  power  of  tax- 
ation of  every  state  is  necessaril;;* confined  to  subjects  within  its 
jurisdiction,"  yet  if  the  charter  provide  for  taxation  of  the  shares 
at  the  locality  of  the  company  or  corporation,  such  shares  may 
be  there  taxed  through  the  corporation  as  shares,  by  requiring  it 
to  withhold  the  amount  from  the  annual  dividetids,  notwith- 
standing a  portion  or  even  all  the  shares  of  capital  be  owned  by 
persons  residing  outside  of  the  limits  of  the  state.^ 

But  a  railroad  company  can  not  be  taxed  as  for  the  amount  of 
a  mortgage  or  mortgages  given  and  owing  by  itself  to  non-resi- 
dent mortgagors,  as  a  tax  against  the  company.  It  is  only  liable 
to  pay  taxes  on  what  it  owns,  and  not  on  what  it  owes  to,  or 
what  belongs  to,  others.'  Nor  can  such  mortgage  interests,  if 
belonging  to  non-residents,  be  taxed  to  such  non-residents  by 
the  state  wherein  the  mortgaged  estate  is  situate;  for  a  mort- 
gage, being  personal  property,  or  a  mere  personal  interest,  or 
chose  in  action,  attaches  to  the  person  of  the  owner  wherever  he 
be,  and  is  therefore  not  property  within  the  state,  and  by  it  is 
not  subject  to  taxation.*  'i 

'  18  WaU.  206,  231.  City  of  Charleston,    96   V.  S.  432; 

"18  Wall.  206,  229,  230,  231.  Kirtland  v.  Hotchkiss,  100  U.  S.  491; 

=  Story's  Confl.   of  Laws,  sec.  379;  Comm.  v.  Ches.  &  Ohio  R.  R.  Co.,  27 

Angell  &  Ames  on  Corpns.,   see.  485;  Graft.  344. 

City  of  Davenport  v.  Miss.  &  Mo.  R.  *  City  of  Davenport  and  others  v. 

R.  Co.,  12  la.  639,  547;  Mufray  v.  The  Miss.  &  Mo.  R.  R.  Co.,  12  Iowa, 
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In  Missouri,  the  principle  has  been  to  tax  railroads  through 
the  shares  of  stock;  and  it  is  there  held  that  the  railroad  grant 
lands  ceded  to  railroad  companies  bj  Congress  and  the  state 
legislature  to  aid  in  the  construction  of  their  roads,  are  not  tax- 
able as  such  in  the  respective  counties  where  situated,  but  are 
included  in  the  taxation  paid  upon  the  shares  of  stock  under  the 
revenue  law  of  said'state  of  1852;  and  that  to  tax  these  lands  in 
kind  would,  jpro  tanto,  amount  to  double  taxation,  and  was  not 
allowable/ 

In  Missouri  it  is  held  that,  under  the  statutes  of  that  state, 
the  personal  property  of  a  railroad  company  which  has  a  local 
situs,  separate  from  the  personal  residence  of  the  owner,  is  to  be 
taxed  in  the  county  where  it  has  such  actual  situs,  and  is  not 
there  temporarily.'''  But  this  principle  (says  the  court)  can  not 
apply  to  rolling  stock  of  the  corporation,  which  is  only  in  a 
county  during  transit,  or  when  temporarily  detained  there  to  re- 
ceive or  discharge  freight.'     l^Jpr  taxation  of  the  latter,  under 

the  owner  of  the  lands,  does  not  ap- 
ply to  the  property  of  a  person  not 
liable  for  the  tax,  transiently  upon 
the  land,  but  in  use  by  the  owner: 
Lake  Shore  &  Mich.  Southern  Ry. 
Co.  V.  Roach,  80  N.  T.  339;  S.  C.  1 
Am.  &  Eng.  R.  R.  Cas.  184.  Such 
property,  when  taken  by  the  collector 
under  his  warrant,  may  be  replevied 
by  the  owner,  notwithstanding  the 
statute  require  an  affidavit  that  prop- 
erty about  to  be  replevied  is  not 
taken  for  a  tax.  In  such  a  case,  the 
property  is  not  taken  for  a  tax  against 
the  owner:  Ibid.  But  it  can  not  be 
shown  in  such  case  that  the  ostensible 
owner  of  the  land  is  not  the  real  owner: 
Ibid. 

» Pacific  R.  R.  Co.  v.  Cass  County 
and  othei-s,  53  Mo.  17.  See,  also,  to 
the  same  point,  and  like  rulings,  San- 
gamon &  Moi'gan  R.  R.  Co.  v.  Morgan 
County,  14  lU.  163;  Hays  v.  Pacific 
Mail  Steam-ship  Co.,  17  How.  596; 
City  of  Sacramento  v.  Cal.  Stage  Co., 
12  Cal.  134;  People  v.  Niles,  35  Cal. 
282;  Orange  &  Alexandria  R.  R.  Co. 
V.   City   Council   of  Alexandria,    17 


639,  547;  Story's  Confl.  of  Laws,  sec. 
379;  Angell  &  Ames  on  Corps.,  sec. 
485.  The  state  will  be  held  to  have 
waived  its  lien  for  taxes,  as  to  subse- 
quent mortgagees,  by  authorizing  the 
railroad  company  to  make  bonds  and 
mortgages,  and  by  enabling  acts  con- 
taining no  intimation  that  the  priority 
of  the  lien  for  taxes  was  to  be  pre- 
served: Newport  &  Cincinnati  Bridge 
Co.  V.  Douglass,  12  Bush,  673, 18  Am. 
Ry.  Rep.  221. 

'  State  V.  Hannibal  &  St.  Joe  R.  B. 
Co.,  37  Mo.  265;  Hannibal  &  St.  Joe 
R.  R.  Co.  V.  Shacklett,  30  Mo.  550. 

2  Pacific  R.  R.  Co.  v.  Cass  Co.,  53 
Mo.  17.  And  see  Porter  v.  Rockford, 
Rock  Island  &  St.  Louis  R.  R.  Co.,  76 
111.  561;  Ii-vin  v.  New  Orleans,  St. 
Louis  &  Chicago  R.  R.  Co.,  94  111. 
105;  City  of  Dubuque  t>.  Illinois  Cen- 
tral R.  R.  Co.,  39  la.  56,  8  Am.  Ry. 
Rep.  496;  S.  C.  in  20  Am.  Ry.  Rep. 
124,  overruling  City  of  Davenport  v. 
Miss.  &  Mo.  R.  R.  Co.,  16  la.  348. 
The  provision  of  the  city  charter  of 
Buffalo,  that  goods  and  chattels  upon 
lands  shall  be  deemed  to  belong  to 
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the  laws  of  Missouri,  the  corporation  is  treated  as  having  its 
residence  at  its  principal  place  of  business  offices;  and  at  such 
place  the  rolling  stock  is  taxable,  as  following  the  person  and 
residence  of  the  owner.' 

The  statute  of  Wisconsin  exempting  from  taxation,  other 
than  that  levied  by  a  percentage  of  income  of  the  company,  the 
track,  right  of  way  and  other  property  of  railroad  companies 
necessarily  used  in  operating  their  roads,  is  held  not  to  include 
hotels  or  eating  houses  run  or  kept  by  a  lessee  or  lessees  of  the 
railroad  company  for  the  accommodation  of  passengers,  whereat 
all  others  wishing  to  become  guests  thereof  are  accustomed  to  be 
received  and  entertained."  Semble,  however,  that  if  kept  by 
railroad  companies  themselves,  for  the  exclusive  accommodation 
of  employes  and  passengers,  the  ruling  would  be  otherwise.' 

Where  the  tax  is  not  illegal,  or  the  valuation  excessive,  its  col- 
lection will  not  be  restrained  by  injunction  because  of  irregular- 
ities in  the  assessment.* 

Gratt.  176.  The  company  operating 
the  road  is  liable  to  be  taxed  upon  all 
rolling  stock  used  upon  the  road, 
whether  they  are  or  are  not  owners  of 
the  road,  or  of  the  rolling  stock  so 
taxed,  and  hence  are  liable  for  taxes 
assessed  upon  sleeping  cars  owned 
and  furnished  by  others,  but  so  used 
upon  the  road :  Kennedy  v.  St.  Louis, 
Vandalia  &  Terre  Haute  R.  E.  Co.,  62 
111.  395,  7  Am.  Ry.  Rep.  346. 

'  Pac.  R.  R.  Co.  V.  Cass  Co.,  supra; 
Dubuque  I'.  111.  Cent.  R.  R.  Co.,  supra; 
Appeal  Tax  Court  v.  Western  Md.  R. 
R.  Co.,  50  Md.  274;  Phil.,  Wilm.  & 
Bait.  R.  R.  Co.  V.  App.  Tax  Ct.,  Id. 
397;  Appeal  Tax  Ct.  v.  N.  Cent.  Ry. 
Co.,  Id.  417.  And  where  the  com- 
pany is  created  by  the  laws  of  another 
state,  the  situs  of  such  property,  for 
the  purpose  of  taxation,  is  that  of  the 
property  of  the  manager  or  agent  in 
whose  possession  it  is;  in  contempla- 
tion of  law  it  is'  his:  Dubuque  ».  111. 
Cent.  R.  R.  Co.,  supra.  See  note  on 
these  cases  post,  subdn.  21 — Taxation 
by  Municipal  Corporations. 

2  The  Mil.  &  St.  Paul  Ry.  Co.  v. 
94 


Board  of  Supervisors,  of  Crawford 
County,  29  Wis.  116;  Same  v.  City  of 
Milwaukee,  34  Wis .  271 .  But  see  Os- 
bom  V.  Hartford  &  New  Haven  R.  R. 
Co.,  40  Conn.  498,  5  Am.  Ry.,Rep. 
226;  State  v.  Bait.  &  Ohio  R.  R.  Co., 
48  Md.  49;  Erie  Co.  v.  Erie  &  W. 
Trans.  Co.,  87  Penn.  St.  434. 

'The  Mil.  &  St.  Paul  Ry.  Co.  v. 
Board  of  Supervisors  of  Crawford 
County,  29  Wis.  116;  Same  v.  City  of 
Milwaukee,  34  Wis.  271.  After  re- 
covering for  taxes  for  particular  years, 
the  Commonwealth  can  not  maintain 
another  action  to  recover  a  balance  for 
those  years:  Newport  &  Cincinnati 
Bridge  Co.  v.  Douglass,  12  Bush,  673, 
18  Am.  Ry.  Rep.  221.  In  Kentucky, 
on  judgments  recovered  by  the  com- 
monwealth in  actions  prosecuted  by 
the  attorney-general,  i'vo  per  cent,  is 
to  be  taxed  as  costs:  Ihid.  And  where 
an  additional  suit  is  prosecuted  to  sat- 
isfy the  judgment,  the  two  per  cent, 
should  be  again  taxed  as  costs  upon 
the  amount  realized  therein. 

*  Kansas  Pacific  Ry.  Co.  v.  Russell, 
8  Kans.  558,  5  Am.  Ry.  Rep.  232. 
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7.  Tax  upon  gross  receipts. — A  state  tax  upon  the  gross  re- 
ceipts and  earnings  of  railroad  companies  is  not  unconstitutional, 
as  tending  to  interfere  with  the  commerce  among  the  states,  nor 
as  a  violation  of  the  provision  of  the.  federal  constitution  which 
inhibits  the  states  from  laying  any  imposts  or  duties  on  imports 
or  exports,  except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws.  Such  method  of  taxation  is  valid,  although 
the  receipts  and  earnings  be  in  part  from  freights  transported 
into  or  out  of  the  state,  into  or  out  of  another  state,  or  through 
,  one  or  more  states,  into  one  or  more  other  states.' 

8.  Fewer  of  county  to  tax  in  unorganized  attached  county. — 
The  annexation  of  an  unorganized  territory  or  county  to  an  or- 
ganized county  by  legislative  enactment,  "for  judicial  and  reve- 
nue purposes,"  carries  with  it  the  right  of  the  county  to  which  the 
unorganized  territory  or  county  is  so  attached,  to  levy  and  collect 
taxes  therein,  the  same  as  in  its  own  more  restricted  limits;  and 
it  therefore  follows  that  where  a  tax  on  a  railroad  is  otherwise 
legal,  it  may  be  levied  and  collected  of  such  railroad  in  such  un- 
organized county,  in  like  manner  as  in  the  organized  county.'' 

9.  National  taxation  of  railroad  stock  dividends  and  mort- 
gage interests, — Income  tax  on  railroad  dividends,  under  the  act 
of  Congress  of  1864,  and  amendatory  acts,  is  held  to  be  assess- 
able for  the  year  in  which  the  dividends  are   made  payable; 

Taxes  may  be  recovered  by  an  ordina-  ry  Co.  v.  S.,  M.  &  M.  R.  R.  Co.  And 
ry  action  at  law,  notwithstanding  the  an  acquiescence  by  a  commissioner's 
legislature  may  have  provided  a  spe-  court  in  an  unconstitutional  act  ra- 
cial remedy,  unless  a  contrary  in  ten-  mitting  taxes  assessed  against  a  rail- 
tion  clearly  appears":  City  of  Dubuque  road  company,  is  no  surrender  of  the 
D.  Illinois  Central  R.  R.  Co.,  39  la.  56,  claim,  or  bar  to  its  assertion:  Ibid. 
20  Am.  Ry.  Rep.  124.  And  it  is  too  i  Reading  R.  R.  Co.  v.  The  State  of 
late  to  make  such  objection  in  the  su-  Pennsylvania,  15  Wall.  2S4;  Bait.  & 
preme  court:  Ibid;  Perry  Co.  v.  Sel-  Ohio  R.  R.  Co.  v.  Maryland,  21  Wall 
ma,  Marion  &  Memphis  R.  R.  Co.,  58  456. 

Ala.  546.  20  Am.  Ry.  Rep.  372.    But  ^  Union  Pacific  R.  R.  Co.  v.  Lincoln 

a  county  is  not  exempt  from  the  oper-  County,  1  Dillon's  C.  C.  R.  314;  Union 

ation  of   statutes    of  limitation.     In  Pac.  R.R.Co.  ».  Peniston,  18  Wall.  5. 

Alabama,  however,  there  is  no  provis-  And  a  law  providing  for  the  collection 

ion  applicable  to  such  a  claim,  and  of  state  taxes  in  the  unorganized  coun- 

there  is  no  bar  but  the  presumption  of  ties  themselves,  is  valid:     Francis  ». 

payment  arising  from  the  lapse  of  Atchison,  Topeka&  Santa  Fe  R.R.Co., 

time— not  less  than  twenty  years :  Per-  19  Kans.  303,  19  Am.  Ry.  Rep.  20. 
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hence  dividends  declared  in  December,  1869,  but  payable  in 
January,  1870,  were  properly  liable  to  income  tax  for  1870,  the 
year  in  which  they  were  payable,  and  not  for  1869,  the  year  in 
which  the  earnings  accrued.  The  Circuit  Court  of  the  United 
States  say,  Steong,  Justice:  "  the  duty  arises  when  the  dividend 
is  payable."  That  the  act  of  Congress  "  seems  to  contemplate  a 
tax  upon  income  received  or  receivable,  something  out  of  which 
the  tax  can  be  paid."  That  "  if  it  were  not  so,  the  tax  might  be 
exacted  for  that  which  never  came,  and  never  could  come,  into 
the  hands  of  the  taxpayer."  ' 

"  Interest  certificates,"  so  called,  and  being  certificates  made 
payable  to  the  stockholders  out  of  the  future  earnings  of  the 
roads,  and  at  the  pleasure  of  the  company,  and  bearing  dividends, 
are  a  "  dividend  in  scrip,"  within  sec.  22  of  Int.  Kev.  Act  of 
June  30,  1864,  as  amended,  and  as  such  are  amenable  to  taxa- 
tion thereunder.^  In  order  to  determine  this  question,  evidence 
from  the  reports  of  the  company,  and  from  those  of  a  company 
with  which  it  became  consolidated,  is  allowable,  to  show  the 
payment  of  dividends  on  the  certificates.' 

Covenants  in  a  railroad  mortgage,  on  the  part  of  the  company, 
to  <pay  a  stipulated  annual  interest  on  the  bonds  thereby  secured, 
without  defalcation  or  diminution  on  account  of  or  for  any  tax 
or  taxes  imposed  upon  or  collected  from  the  company,  do  not 
oblige  the  company  to  reimburse  to  the  bondholder,  or  to  Tpaj, 
the  income  percentage  imposed  upon  the  income  of  the  bond- 
holder, or  holder  of  coupons,  required  by  the  act  of  Congress  in 
relation  to  revenue  to  be  withheld  by  the  company  and  paid  to 
the  government,  out  of  the  interest  payable  to  the  holders  of  cou- 
pons. Such  covenants  bear  relation  exclusively  to  the  usual 
undertakings  between  the  parties  to  the  mortgage.  The  tax, 
though  collectible  through  the  company,  is  an  income  tax  on 
the  holders  of  the  coupons,  and  not  upon  the  company.* 

'  Philadelphia  &  Beading  R.  R.  Co.  the    penalty    is  one   thousand    dol- 

».  Barnes,   1  Withrow's  Corp.  Cas.  lavs,  as   specially   provided   therein. 

114,  124.  The  penalty  of  five  per  cent.,  and  in- 

'  Bailey  v.  N.  T.  Cent.  R.  R.  Co.,  22  terest  at  one  per  cent,  per  month,  ap- 

Wall.  604,  11  Am.  Ry.  Rep.  121.  plies  only  to  defaults  in  the  payment 

'  Hid.  of  duties  on  incomes,  imposed  by  sec. 

*Haight  V.    The  Railroad  Co.,  6  119,  as  amended:   Brskine  ».  Milwau- 

Wall.  15.    For  default  under  sec.  122  kee  &  St.  Paul  Ry.  Co.,  4  Otto,  619, 

of  the  Internal  Revenue  Act  of  June  16  Am.  Ry.  Rep.  154. 
30,  1864,  as  amended  July  13,  1866, 
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10.  Taxation  for  street  improvements. — An  incorporated 
town  or  city  having  power  by  its  charter  to  reqnire  of  property 
holders  abutting  upon  the  public  streets  the  making  of  side- 
walks and  street  improvements  in  front  of  such  property,  has 
the  same  authority  to  compel  a  railroad  company  to  thus  im- 
prove the  sidewalks  and  streets  in  front  of  its  grounds  as  such 
city  authorities  have  in  that  respect  in  reference  to  the  grounds 
of  natural  persons  abutting  upon  such  public  ways.  The  fact 
that  the  corporation  is  otherwise  taxed  for  general  purposes,  does 
not  avail  to  prevent  the  enforcement  of  a  municipal  regulation 
of  such  special  character  against  it,  or  to  exempt  such  corpora^ 
tion  from  like  liability  to  make  such  improvements  as  attach 
to  natural  persons,  who  in  like  manner  may  have  paid  a  general 
tax.' 

But  it  is  held  that  railroad  companies  are  not  liable  to  an  as- 
sessment for  paving  a  street  in  front  of  their  depot  and  along 
their  track,  or  for  laying  out  a  highway,'  especially  where  there 
is  no  depot  or  stopping  place  on  the  street  so  improved.' 

In  New  Jersey  it  is  said  that  lands  acquired'  for  a  public  use 
by  the  exercise  of  the  right  of  eminent  domain,  and  which  are 
essential  for  the  purposes  of  the  railroad,  must  be  regarded,  for 
purposes  of  taxation,  as  devoted  to  the  public  use.*  In  assessing 
such  lands  for  local  improvements,  therefore,  the  increase  in  their 
market  value  can  not  be  considered;  if  not  benefited  in  their 
present  use,  the  assessment  must  be  made  on  a  valuation  de- 
pending on  a  probability  that  they  may  be  converted  to  other 
uses.'  When  the  property  is  legally  subject  to  assessment,  and 
the  proceedings  of  the  commissioners  are  regular,  the  report  is 
conclusive,  in  the  absence  of  other  proof,  of  benefit  received,  and 
its  amount  and  value.' 

'The  Burlington  &  Mo.  River  R.  City  of  Phil.,  88  Penn.  St.  424;  New 
R.  Co.  V.  Speatman,  12  Iowa,  112;  York  &  Harlem  R.  R.  Co.  v.  Mom- 
Peru  &  Indianapolis  R.  R.  Co.  v.  Han-  sania,  7  Hun,  652;  London,  B.  &  S. 
na,  68  Ind.  562;  Troy&  Lansingburgh  C.  Ry.  Co.  v.  St.  Giles,  Law  Rep.,  4 
R.  R.  Co.  V.  Kane,  9  Hun,  506.  Exch.  Div.  239. 

2  City  of  Bridgeport  v.  New  York  '  State  ».  Newark,  2  Dutch.  519. 

&  New  Haven  R.  R.  Co.,  36  Conn.  <  States.  Jersey  City,  36  N.  J.  Law, 

255;  New  York  &  New  Haven  R.  R.  56,  12  Am.  Ry.  Rep.  302;  S.  C.  42  N. 

Co.,  &  Short  Line  Ry..  v.  City  of  New  J.  97,  1  Am.  &  Eng.  R.  R.  Cas.  406. 

Haven,  42  Conn.  279,  1 1  Am.  Ry.  Rep.  '  State  v.  Jersey  City. 

162.    And  see  Junction  R.  R.  Co.  v.  « State  v.  Jersey  City,  42  N.  J.  97. 
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11.  Taxation  of  railroad  grant  lands. — In  tlie  Bnrlinston  and 
Missouri  River  Railroad  .Company  against  Hayne,  Treasurer  of 
"Wapello  county,  the  Supreme  Court  of  Iowa  hold  (what  indeed 
never  was  disputed)  that  lands  granted  hy  United  States  in  aid 
of  the  construction  of  railroads  in  Iowa,  under  the  act  of  Con- 
gress of  the  15th  of  May,  1856,  are  taxable  as  the  property  of, 
and  in  the  hands  of,  such  railroad  companies,  whenever  the  le- 
i;al  title  in  fee  is  unconditionally  vested  in  those  companies.' 
Tiie  real  point  raised  by  the  pleadings  was,  their  liability  to  taxa- 
tion before  the  end  of  the  ten  years  allowed  for  reverting  to  the 
United  States,  in  case  of  failure  to  complete  the  road  within  that 
time,  and  when  in  fact  the  road  was  not  yet  completed.  The 
(supposed) agreement  in  court,  although  the  counsel,  and  the  only 
one,  for  the  company,  the  writer  never  knew  anything  of  until  he 
saw  it  referred  to  in  the  reported  opinion  of  the  court. 

In  Union  Pacific  Eailway  Co.  v.  McShane  ^  it  was  held, 
overruling  on  this  point  Kansas  Pacific  Eailway  Co.  v. 
Prescott,"  that  the  contingent  right  of  pre-emption  in  lands 
granted  to  the  Pacific  Railroad  Company,  did  not  constitute 
an  exemption  of  those  lands  from  state  taxation;  and  it  was 
further  held,  in  conformity  with  the  latter  case,  that  lands  on 
which  a  patent  has  not  issued,  are  exempt;  but  when  the  patent 
issues,  the  liability  to  taxation  arises,  irrespective  of  any  ques- 
tion of  the  payment  of  costs.*  The  same  principle  underlies  a 
decision  in  Iowa,  that  where  the  governor  is  directed  by  statute 
to  certity  to  railroad  companies  lands  held  by  the  state  in  trust 
for  their  benefit,  they  became  then,  by  force  of  the  statute  merely, 
invested  with  the  legal  title   thereto,  and   subject  to  taxation 

>  Burlington  &  Mo.   River  Railroad  98;   and  S.  C.  ia  52  Id.  227,  20  Am. 

Co.  ».  Hayne,  19  Iowa,   137;  Central  Ry.  Rep.  111.     In  these  cases  it  is  said 

Pacific  R.  R.  Co.  v.  Howard,  52  Cal.  that  such  lands  are  not  taxable  until 

227,  20  Am.  Ry.  Rep.  Ill;  Wisconsin  the  conditions  of  the  grant  are  com- 

Cent.  R.  R.  Co.  ».  TaylorCo.,  52  Wis.  plied    with,    and  the    company    has 

37;   S.  0.  1  Am.  &  Eng.  R.  R.  Cas.  become  entitled  to  a  patent;  but  that 

582.  if  the  company  has  become  vested 

^22  Wall.  444;  S.  C,  11  Am.   Ry.  with  a  perfect  equitable  title,  leaving 

Rep.  456.  only  a  bare  legal  title  in  the  United 

'  16  Wall.  603.  States,  the  land  is  taxable.    See  also, 

•  And  see  Central  Pacific  R.R.  Co.  ».  Wis.  Cent.  R.  R.  Co.  ».  Taylor  Co., 

Howard,  51  Cal.  229,  12  Am.  Ry.  Rep.  supra. 
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thereon.'  But  in  Iowa  it  is  also  held  that  such  granted  lands 
become  taxable  upon  being  earned  by  the  company,  notwith- 
standing the  legal  title  still  remains  in  the  government;^  but 
this  rule  is  not  applicable  when  there  are  obstacles  preventing 
the  government  from  granting  a  clear  title,  such  as  undeter- 
mined homestead  entries  on  the  land.' 

12.  Inter-state  taxation. — The  stocks  and  bonds  of  a  railroad 
corporation  are  not  only  subject  to  taxation  in  the  state  wherein 
such  railroad  company  exists  and  exercises  its  franchise,  but  when 
a  railroad  company  becomes  inter- state  in  its  character,  and  ex- 
ercises its  functions,  and  operates  its  road,  in  two  or  more  states, 
the  stock  and  bonds  thereof  are  liable  to  taxation,  according  to 
the  ruling  in  Pennsylvania,  in  each  of  such  states,  in  propor- 
tion to  the  amount  or  value  of  road  in  such  states  respectively.* 
And  such  taxes  may  be  collected  off  the  railroad  company,  if  the 
statute  law  so  provides,  and  be  recouped  or  withheld  by  the 
company  out  of  the  dividends  and  interest  coupons  payable  by 
the  company.'  But  this  ruling  is  peculiar  to  Pennsylvania,  and 
does  not  prevail  elsewhere." 

But  such  bonds  may  not  be  taxed  by  state  authority  when 
payable  at  a  place  out  of  the  state  assuming  to  tax  the  same,  and 
issued  to,  or  held  by,  persons  not  residents  of  the  state  in  which 
such  tax  is  levied;  and  a  law  of  a  state  requiring  a  railroad 
company  to  withhold  a  per  centum  of  the  interest  payable  on 
such  bonds,  and  going  to  non-residents,  and  to  pay  over  the 

'  Sioux  City  &  St.  Paul  R.  R.  Co.  v.  &  Chi.   Ry.    Co.    e.   The    Common- 

Osceola  Co.,  43  la.  318,  14  Am.  Ry.  wealth,  66  Penn.  St.  78;  S.  C.  5  Am. 

Rep.  450;  C.  P.  R.  R.  Co.  t>.  Howard,  R.  344;  Burlington  &  S.  W.  Ry.  Co. 

52  Cal.,  supra.  p.  Putnam  Co.,  5  Dill.  289. 

2  Iowa  Homestead   Co.  v.  Webster         '  Maltby  v.  Reading  &  C.  R.  R.  Co., 

Co.,  21  la.  221;  Chicago,  Burlington  52    Penn.  St.   140;    Pittsburg,    Fort 

&  Quincy  Ry.  Co.  v.  Holdworth,  47  la.  Wayne  &  Chi.  R.  W.  Co.  ».  The  Com- 

'^-  monwealth,   66  Penn.  St.   73;    Del., 

'  Dickerson  v.  Tetzer,  53  la.  681;  S.  Lack.  &  Western  R.  R.  Co.  ».  Comm., 

C.   6  N.  W.  Repr.   41,   21   Am.  Ry.  66  Penn.  St.  64;  Buffalo  &  Erie  R.  R. 

^^P-  l''^-  Co.  V.  Comm.,  3  Brewst.  374. 

*N.  T.  &  Erie  R.  R.  Co.  v.  Sabin,  « Northern  Cent.  Ry.  Co.  v.   Jaek- 

26  Penn.  St.  242;  Commonwealth  v.  son,  7  Wall.  262;  Murray  v.  City  of 

The  Cleveland,  Painesville  &  Ashta-  Charleston,  96  U.  S   432-  Kirtland  v 

bula  R.  R.  Co.,  29  Penn.  St.  370;  Del.  Hotchkiss,  100  U.  S.  491-  Comm   p 

%  ^"t"")..^*"^*^  ^-  "■  ^°'"'"-  ^      C^««-  &  Ohio  R.  R.  Co.,  27  Gratt.  344. 
Penn.  St.  227;  Pittsburg,  Fort  Wayne 
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same  to  the  Btate,  as  a  tax  upon  such  securities,  or  on  the  income 
or  annual  interest  accruing  thereon,  is  void  for  want  of  jurisdic- 
tion of  the  state  over  the  subject-matter,  which  is  property  be- 
yond its  confines,  and  also  void  as  impairing  the  obligation  of 
the  contract,  under  color  of  levying  and  collecting  a  tax.' 

The  Supreme  Court  of  the  United  States,  in  the  case  cited  here 
from  15  Wallace,  Steong,  Justice,  use  the  following^language 
in  disposing  of  this  subject:  "  The  bonds  issued  by  the  railroad 
company  in  this  case  are  undoubtedly  property,  but  property  in 
the  hands  of  the  holders,  not  property  of  the  obligors.  So  far 
as  they  are  held  by  non-residents  of  the  state,  they  are  property 
beyond  the  jurisdiction  of  the  state.  The  law  which  requires 
the  treasurer  of  the  company  to  retain  five  per  cent,  of  the  inter- 
est due  to  the  non-resident  bondholder  is  not,  therefore,  a  legiti- 
mate exercise  of  the  taxing  power.  It  is  a  law  which  interferes 
between  the  company  and  the  bondholder,  and  under  the  pre- 
tense of  levying  a  tax,  commands  the  company  to  withhold  a 
portion  of  the  stipulated  interest,  and  pay  it  over  to  the  state. 
It  is  a  law  which  thus  impairs  the  obligation  of  the  contract  be- 
tween the  parties." " 

In  the  same  connection  the  court  reiterate  the  principle  that 
the  obligation  of  a  contract  depends  upon  its  terms,  and  the 
means  which  the  law,  in  existence  at  the  time,  afibrds  for  its  en- 
forcement, and  that  a  law  altering  the  terms  of  a  contract  by 
imposing  new  conditions,  or  by  dispensing  with  those  expressed, 
is  a  law  which  impairs  its  obligation;  and  that  forasmuch  as  it 
directs,  as  did  the  law  in  that  case,  the  treasurer  of  the  company 
to  retain  a  portion  of  the  interest  stipulated  to  be  paid  to  the 

'  Case  of  the  State  Tax  on  Foreign-  such  other  state,  although  registered 

held  Bonds — Cleveland,  P.  &  A,  R.  R.  therein  under  the  registry  laws  of  the 

Co.  ®.  The  State  of  Pennsylvania — 15  government.  It  is  not  property  situate 

Wall.  300;   Murray  ».  Charleston,  96  within  such  latter  state:  State  of  New 

U.  S.  432;  Kirtland  v.  Hotchkiss,  100  Jersey,  Erie  R.  R.  Co.  and  Nathan- 

TJ.  S.  491;  Comm.   v.   Chesapeake  &  iel  Marsh,  prosecutors,  v.  Haight,  1 

Ohio  R.  R.  Co.,  27  Gratt.  344,  17  Am.  Vroom  (N.  J.),  428. 

Ry.  Rep.  126.    And  so  a  boat  belong-  '  Railroad  Co.  v.  State  of  Pennsyl- 

ing  to  a  railroad  corporation  of  one  vania,  15  Wall.  300,  320.    See  State 

state,  and  owned  and  kept  in  such  Railroad  Tax  Cases,   92    U.  S.  575; 

state,  but  used  to  transport  passengers  Kirtland  v.  Hotchkiss,  100  U.  S.  491 ; 

or  freight  across  a  river  into  another  Porter  v.  Rockford,  Rock  Island  &  St. 

state,  is  not  taxable  as  property  within  Louis  R.  R.  Co.,  76  HI.  56J 
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bondholders,  and  to  pay  the  same  into  the  treasury  of  the  state, 
it  thereby  assumed  to  disregard  the  express  provisions  and  obli- 
gations of  the  contract  existing  between  the  company  and  its 
creditors,  and  that  "  it  is  a  forced  contribution  levied  upon  prop- 
erty held  in  other  states." ' 

Nor  does  it  alter  the  principle  that  the  bonds  or  credits  holden 
by  or  due  to  a  non-resident  of  the  state  which  assumes  to  tax 
the  same,  are  secured  by  a  mortgage  of  record,  and  covering 
property  situated  in  such  state;  it  is  not  the  mortgage,  but  the 
bond,  which  is  the  basis  of  the  debt  and  of  the  property,  and  the 
mortgage,  though  property,  is  bat  the  lien  given  as  security  for 
the  payment  of  the  bond,  and  follows  the  same  as  incident 
thereto.  True,  a  contrary  doctrine  was  holden  in  Pennsylvania, 
in  Maltby  v.  The  Heading  &  Columbia  Railroad  Company;  but 
in  the  case  of  Kailroad  Company  v.  The  State  of  Pennsylvania, 
above  cited,  the  Supreme  Court  of  the  United  States  advert  to 
and  review  the  Maltby  case,  and  repudiate  the  same  as  authority. 
In  that  respect,  the  Supreme  Court  of  the  United  States  say: 
"  A  mortgage  being  there  a  mere  chose  in  action,  it  only  confers 
upon  the  holder,  or  the  party  for  whose  benefit  the  mortgage  is 
given,  a  right  to  proceed  against  the  property  mortgaged,  upon  a 
given  contingency,  to  enforce,  by  its  sale,  the  payment  of  his 
demand.  This  right  has  no  locality  independent  of  the  party 
in  whom  it  resides,"  and  that  "  when  held  by  a  non-resident  it 
is  as  much  beyond  the  jurisdiction  of  the  state  as  the  person 
of  the  owner." ' 

The  Iowa  Supreme  Court,  in  the  case  cited  from  12th  Iowa, 
where  the  question  arose  whether  mortgages  held  by  non-resi- 
dents of  Iowa,  upon  Iowa  property,  could  be  taxed  by  a  law  of 
that  state,  say:  "  Both  in  law  and  equity  the  mortgagee  has 
only  a  chattel  interest.  It  is  true  that  the  situs  of  the  property 
mortgaged  is  within  the  jurisdiction  of  the  state,  but  the  mort- 
gage itself  being  personal  property,  a  chose  in  action,  attaches 
to  the  person  of  the  owner.  It  is  agreed  by  the  parties  that  the 
owners  and  holders  of  the  mortgages  are  non-residents  of  the 

>  15  Wall.  320,  321.    The  rulings  in  courts  to  the  contraxy. 

this  and  kindred  cases  by  the  United  ^jigjiroad  Co.  v.  Pennsylvania,  15 

States  Supreme  Court,  must  effectu-  Wall.  322,  323;  Davenport  v.  Miss.  & 

ally  settle  the  question  involved,  what-  Mo.  R.  R.  Co.,  12  Iowa,  539;  Kirtland 

ever  rulings  there  may  be  of  the  state  y.  Hotchkiss,  supra. 
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state.  If  so,  and  the  property  in  the  mortgage  attaches  to  the 
person  of  the  o^'ner,  it  follows,  that  these  mortgages  are  not 
property  within  the  state,  and  if  not,  they  are  not"  the  subject  of 
taxation." ' 

Nor  can  freights  transported  into  or  out  of  any  state,  from  or 
into  another  state,  be  subjected  to  taxation  in  their  transit,  or 
by  reason  thereof,  by  either  of  such  states.  Such  tax  is  an  un- 
warranted interference  with  the  commerce  between  the  several 
states,  which,  under  the  constitution,  is  exclusively  within  the 
control  of  the  Congress  of  the  United  States,  and  subject  to  its 
regulation.''  And  the  same  constitutional  inhibition  applies  to 
a  tax  imposed  upon  passengers.' 

And  so  a  law  imposing  a  tax  upon  bills  of  lading  for  property 
transported  from  one  state  to  another,  is  substantially  a  tax  upon 
the  transportation  itself,  and  as  such  is  unconstitutional,  as  as- 
suming to  regulate  or  interfere  with  commerce  between  the 
states.* 

In  the  case  cited  from  15  Wallace  (the  case  of  the  state  freight 
tax),  which  grew  out  of  an  effort  of  the  state  of  Pennsylvania 
to  levy  a  tax  upon  all  freights  passing  over  her  railroads,  canals 
and  rivers,  or  other  means  of  transportation,  the  Supreme  Court 
of  the  United  States  say,  Steong,  Justice:  "if  one  state  can 
directly  tax  persons  or  property  passing  through  it,  or  tax  them 
indirectly  by  levying  a  tax  upon  their  transportation,  every  other 
may,  and  thus  commercial  intercourse  between  states  remote 
from  each  other  may  be  destroyed.  The  produce  of  Western 
states  may  thus  be  effectually  excluded  from  Eastern  markets, 
for  though  it  might  bear  the  imposition  of  a  single  tax,  it  would 
be  crushed  under  the  load  of  many.  It  was  to  guard  against  the 
possibility  of  such  commercial  embarrassments,  no  doubt,  that 

'Davenport  v.  The  Misa.  &  Mo.  R.  4  Am.  Ey.  Rep.  364;  San  Jose  -u.  San 

R.  Co.,  12  Iowa,  539.  Jose  &  S.  C.  R.  R.  Co.,  58  Cal.  475. 

^  Case  of  the  State  Freight  Tax,  15  '  Clarke,  Treasurer  of  Delaware,  v. 

Wall.  282;     State    v.    Carrigan,   10  The  Phila.,  Wilmington  &  Bait.  R.  R. 

Vroom,  35.    But  a  provisi(ih  of  a  city  Co.,  4  Houst.  (Del.),  158;  S.  C.  6  Am. 

ordinance  requiring  every  railroad  or  Ry.  Rep.  7;  Crandall  v.  State  of  Ne- 

cxpress  company  doing  business  with-  vada,  6  Wall.  35,  44. 

in  the  city,  and  having  a  business  ex-  *  Almy  v.  The  State  of  California, 

tending  beyond  the  state,  to  pay  an  24  How.  169;    Crandall  v.  Nevada,  6 

annual  license,  is  not  repugnant  to  Wall.  35,  42;  Woodruff  ii.  Parham,  8 

this  provision  of  the  constitution:  Os-  Wall.  123. 
borne  v.  City  of  Mobile,  16  Wall.  479, 
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the  power  regulating  commerce  among  the  states  was  Conferred 
upon  the  Federal  government."  ' 

And  so,  we  may  add,  of  the  converse  of  the  proposition — that 
if,  instead  of  an  inhibition  by  unbearable  taxation,  transportation 
companies  and  carriers  be  required,  under  a  governmental  pre- 
tense of  resjulating  freights  and  charges  for  the  transportation  of 
property  and  persons,  to  carry  for  certain  prescribed  rates,  or  to 
carry  in  all  cases  for  the  government,  the  power  may  be  so  exer- 
cised, by  requiring  services  to  be  rendered  for  insufficient  com- 
pensation, as,  on  the  other  hand,  to  totally  destroy  these  organi- 
zations, and  all  means  of  transportation,  and  thereby,  in  a  great 
measure,  break  up  all  commerce  between  the  different  states; 
hence  the  states  may  neither  meddle  the  one  way  nor  the  other 
therein. 

But  a  state  law  taxing  the  earnings  of  a  railroad  company  or 
carrier,  is  not  unconstitutional  as  interfering  with  commerce 
among  the  states,  although  such  earnings  consist  in  part  of 
moneys  received  for  the  inter-state  transportation  of  persons  or 
property  carried  out  of  or  into  such  state,  into  or  from  another 
state.^ 

In  the  case  here  cited  from  15  Wall.  284,  the  Supreme  Court 
of  the  United  States  say,  Steong,  Justice:  "The  tax  is  laid 
upon  the  gross  receipts  of  the  company;  laid  upon  a  fund  which 
has  become  the  property  of  the  company,  mingled  with  its  other 
property,  and  possibly  expended  in  improvementsvor  put  out  at 
interest.  The  statute  does  not  look  beyond  the  corporation  to 
tho'se  who  may  have  contributed  to  its  treasury." '  In  short, 
the  tax  is  on  the  money  of  the  company  arising  from  the  exer- 
cise of  its  franchise,  and  is  imposed  thereon  in  lieu  of  on  the 
specific  property  or  franchise,  as  may  be  lawfully  done;  and  the 
term  earnings,  or  gross  receipts,  or,  whatever  term  be  used,  is 
only  the  means  of  identifying  the  amount  to  be  taxed.* 

1 15  Wall.  280;  Clarke,  Treasurer  of  40  Md.  22. 
Delaware,  v.  Phila.,  Wilmington  &  =  State  Tax  on  Railway  Gross  Re- 
Bait.  R.  R.  Co.,  4  Houst.  158;  S.  C.  6  ceipts,  15  Wall.  294. 
Am.  Ry.  Rep.  7.  */6.  29-3.     A  company  incorporated 

'  State  Tax  on  Railway  Gross  Re-  by  the  statCH  of  Illinois  and  Missouri, 

ceipts,   15  Wall.  284;    State  v.   Am.  for  the  pui-pose  of  building  a  bridge 

Exp.  Co.,  7  Bias.  227;  Western  Union  across  the  Mississippi  river,   though 

Tel.  Co.  V.  Mayer,  28  Ohio  St.  521;  afterwards  consolidated,  is  held,  in 

State  V.  Cumberland  &  P.  R.  R.  Co.,  the  former  state,  liable  to  be  taxed 
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13.  Taxation  of  railroad  companies  on  inter-state  freights  and 
passengers. — -A  law  of  a  state  imposing  a  tax  upon  freights  taken 
tip  within  the  state  and  carried  out  of  it,  or  taken  tip  outside  the 
state  and  delivered  within  it — or,  in  other  words,  upon  all  freight 
other  than  that  taken  up  and  delivered  within  the  state — is  void 
for  unconstitutionalitj,  as  being  repugnant  to  that  clause  of  the 
ifederal  constitution  which  declares  that  "no  state  shall,  without 
the  consent  of  Congress,  lay  any  imposts  or  duties  on  inaports  or 
exports,  except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws."^  So,  likewise,  in  regard  to  a  tax  on  freights 
carried  through  a  state  to  and  from  other  states.'' 
i  So  the  states  have  no  power  to  levy,  impose  or  collect  a  tax ; 
upon  passengers  entering  into,  going  out  of  or  passing  through 
their  respective  confines  or  territories;  such  tax  is  illegal, 
wliether  imposed  directly  upon  the  passenger,  or  indirectly  by 
way  of  taxation  of  the  railroad  company,  or  other  carriers,  trans- 
porting such  persons.  The  citizens  of  the  United  States  are  en- 
titled to  free  ingress  and  egress  into  and  from  every  state  and 
territory,  and  all  parts  of  the  country  which  are  subject  to  the 
national  government;  and,  in  the  forcible  language  of  the  learned 
Justice  Miller,  of  the  United  States  Supreme  Court,  "  this 
right  is  in  its  nature  independent  of  the  will  of  any  state  over 
whose  soil  he  must  pass  in  the  exercise  of  it." ' 

14.  Not  taxable  in  parcels. — A  railroad  is  an  entirety,  and 
can  not  be  cut  up  and  taxed  and  sold  for  taxes  in  parcels.  Such 
a  course  would  not  only  sacrifice  the  structure  for  a  nominal 
price,  as  it  could  not  in  parcels  be  of  its  real  relative  value  to  a 
purchaser,  but  it  would  result  in  a  destruction  of  the  franchise, 

there  upoa  ita  capital  stock:    Quincy  Indiana  ».  American  Express  Co.,  7 

R.  R.  Bridge  Co.  v.   Adams  Co.,  88  Bissell,  227. 

111.  615,  21  Am.  Ry.  Rep.  378.  '  And  ^  Reading  R.  E.  Co.  v.  The  State  of 

the  act  of  May  1,  1873,  the  object  of  Pennsylvania,  15  Wall.  232;  Erie  R. 

which  was  to  declare  such  structures  W.  Co.  v.  The  State  of  Pennsylvania, 

real  estate  for  the  purposes  of  sale  for  15  Wall.  282;    Alniy  v.  The  State  of 

taxes,  does  not  exempt  the  company  California,  24  How.  169. 

from  taxation  upon  their  stock:    Ibid.  ^Crandall  *.  The  State  of  Nevada, 

'  Reading  R.  R.  Co.  v.  The  State  of  6  Wall.  35,  44;  Clarke,  Treasurer  of 

Pennsylvania,  15  Wall.  232;    Erie  R.  Delaware,  ».  The  Phila.,  Wilmington 

W.  Co.  V.  The  State  of  Pennsylvania,  &  Bait.  R.  R.  Co.,  4  Houst.  (Del.),  158; 

15 WalL282;  Almyi).  The  Stateof Cali-  S.  C.  6  Am.  Ry.  Rep,  7. 
fornia,  24  How.  169.  See,  also,  State  of 
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and  would  destroy  its  availability  to  the  public,  who  are  entitled 
to  its  benefits  as  a  means  of  transportation. 

The  whole  only,  may  be  subjected  to  taxation  or  coercive  sever- 
ance. The  Supreme  Court  of  the  state  of  Kentucky  say:  "Frag- 
mentary taxations  or  sales  might  be  unjustly  vexatious  and  inju- 
rious to  the  owners,  pervert  the  destination  of  the  road,  and  dis- 
turb the  puhUc  use  and  interest.  To  avoid  such  evils  and  ab- 
surdities, the  law  treats  a  railroad  and  all  its  appurtenances  as 
one  entire  thing,  not  legally  subject  to  coercive  severance  or 
dislocation.  In  that  consolidated  character  it  must  be  taxed  for 
state  revenue,  and  can  not  be  a  fit  subject  for  local  taxation  by 
the  separate  counties  through  which  it  runs."  ' 

IS.  Not  taxable  by  county  to  pay  subscription  of  such 
county  to  stocks  in  the  road  to  be  taxed. — It  is  holden  in  Ken- 
tucky, and  very  justly  too,  as  we  conceive,  that  a  railroad  com- 
pany can  not  be  taxed,  and  its  road  is  not  liable  to  taxation,  by 
a  county,  to  raise  money  for  the  payment  of  the  subscription  of 
such  county  to  the  capital  stock  of  the  company;  that  if  locally 
liable  to  be  taxed  for  any  purpose  in  parcels,  yet  it  could  not  be 
taxed  for  such  a  purpose;  and  therefore,  on  application  by  bill, 
the  enforcement  thereof  was  perpetually  enjoined.' 

The  Supreme  Court  of  Kentucky,  after  laying  down  the  rule 
that  the  road  is  an  entirety,  and  could  not  be  sold  in  parcels, 
say :  "  if  a  part  of  the  road  were  subject  to  taxation  for  ordinary 
local  purposes,  it  can  not,  to  any  extent,  be  liable  for  the  county 
subscription  to  itself  for  tJie  purpose  of  completing  its  construc- 
tion. If  liable  for  any  portion  of  that  subscription,  it  would,  to 
that  extent,  pay  the  debt  of  the  stockholders,  or  remit  so  mucli 
of  the  amount  subscribed  to  itself,  and,  consequently,  would  get 
that  much  less  than  the  subscription  to  it,  or  for  its  use.  Then 
the  object  of  the  tax  enjoined  is  inconsistent  with  the  obligation 
of  the  county  of  Pendleton  to  pay  a  specific  sum  for  stock  in  the 
railroad,  to  aid  other  stockholders  to  make  and  equip  the  road. 
To  tax  the  road  itself  for  that  selfish  purpose  would  be  repudia- 
tion to  the  extent  of  the  tax,  and  is  not  within  the  range  of  le- 
gitimate taxation  for  county  purposes."' 

'  Applegate  and  others  ».  Ernst  and  '  Applegfate  and  others  v.  Ernst  and 

others.  3  Bush,  648;  S.  C.  1  With-  others,  3  Bush,  648;    S.  C.  1  With- 

row's  Corp.  Cas.,  552, 553;  State  of  Ga.  row's  Corp.  Cas.,  552. 

«.  Atlantic*  Gulf  R.R.  Co.,  3  Woods,  '16.  648;  and  S.  C.  1  Withrow's 

434,  Corp.  Cas.,  552,  553. 
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16.  How  taxation  Is  affected  by  consolidation  or  sale. — The 
consolidation  of  two  or  more  railroads  and  companies  into  one 
united  line  and  one  company,  by  authority  of  law,  with  no  pro- 
vision to  the  contrary,  leaves  the  several  parts  of  the  new  line 
which  are  respectively  composed  of  the  several  old  ones,  subject 
to  the  same  rule  of  taxation  and  liability,  and  entitled  to  the 
same  exemptions,  which  such  old  ones  were  respectively  subject 
or  entitled  to  before  the  act  of  consolidation  was  completed. 
That  portion  of  the  new  line  which  was  exempted  before,  is  ex- 
empted still,  and  that  which  before  was  liable,  is  liable  -still,  in 
the  same  manner  and  extent  as  before;'  and  the  same  is  true  as 
to  a  sale  of  the  road.""  i 

17.  Double  taxation. — ^Taxing  the  property  of  a  railroad  cor- 
poration as  against  the  company,  and  then  again  taxing  the 
shares  of  stock  as  against  the  individual  stockholders,  is  double 
taxation,  and  as  such  is  illegal.'  To  avoid  such  unequal  and 
illegal  taxation,  in  the  state  of  Maine,  the  statutory  rule  there 
is  for  the  assessor  to  assess  the  corporation  for  all  its  machinery, 
goods  and  real  estate,  in  the  town  or  place  where  situated  or 
employed,  and  then  to  assess  the  stockholders  there  resident  for 
their  shares  of  stock  therein,  deducting  therefrom  their  propor- 
tion of  the  value  of  the  property  so  assessed  to  the  corporation.* 

Double  taxation   is  not   permissible  in  law;  the  burdens  of 

'  PhUa.  &  Wilmington  R.  R.  Co.  v.  Hicks,  1  Tenn.  Leg.  Repr.  338, 15  Am. 

Maryland,  lOHow.  376, 1  Am.  R.  Way  Ry.   Rep.   197   (Supreme    Ct.  Tenn., 

Cases,  21;  Tomlinson  i>.   Branch,  15  Sept.  term,  1877).  And  where  such  sale 

Wall.    460;    City    of   Charleston    v.  is  made  by  authority  of  an  act  of  the 

Branch,  15  Wall.  470;   Minot  v.  The  legislature,  the  state  is  estopped  from 

Phila.,  Wilmington  &  Baltimore  R.  questioning  its  validity:  Ibid. 

R.  Co.,  and  others,  18  Wall.  206;  Bai-  'Cumberland  Marine    Railway  Co. 

ley  V.  N.  T.-Cent.  R.  R.  Co.,  22  Wall.  v.  City  of  Portland,  37  Maine,  444. 

604,  11  Am.  iRy.  Rep.  121;    Central  *  In  the  case  above  cited,  it  is  held 

R.  R.  &  Banking  Co.  v.  Georgia,  2  Ot-  that  such  method  is  not  subject  to  the 

to,  665;  Branch  et  al.  v.  City  of  Charles-  objection  of  double  taxation.    Under 

ton,  2  Otto,  677;  Chesapeake  &  Ohio  aformerstatuteof  that  state,  the  prop- 

R.  R.  Co.  V.  State  of  Va.,  4  Otto,  718,  erty  of  corporations  was  deemed  per- 

16  Am.  Ry.  Rep.  155;  State  v.  Wood-  sonal  estate,  and  was  held  to  be  taxable 

ruff,  36  N.J.  Law,  94,  12  Am.  Ry.  only  as  such:  Bangor  &  Piscataquis  R. 

Rep.  424;  Mich.'S.  &  N.  Ind.  R.  R.  R.  Co.  ti.  Harris,  21  Maine,  533;  State 

Co.  V.  The  Auditor  General,  9  Mich.  ».  Hannibal  &  St.  Jos.  R.  R.  Co.,  37 

448.  Mo.  265;  Hannibal  &  St.  Jos.  R.  R. 

'Knoxville  &  Ohio   R.    R.  Co.  v.  Co.  ».  Shacklett,  30  Mo.  550. 
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government  must  be  equally  distributed  or  imposed  upon  all. 
Hence,  an  intention  of  the  legislative  department  to  resort  to  it 
will  not  arise  by  inference.'  Therefore,  where,  by  law,  all  the 
property  of  a  specified  corporation  is  taxed  in  a  particular  man- 
ner, as,  for  instance,  upon  its  capital  stock,  which  represents  its 
whole  property  and  interests,  and  no  design  is  intimated  in  the 
law  to  subject  it  to  further  taxation,  it  will  be  intended  that  the 
taxing  power  is  satisfied  or  exhausted  by  the  particular  tax  pro- 
vided for,  and  judicial  implications  may  not  add  other  burdens 
which  the  legislative  authority  has  failed  to  impose.^ 

18.  Voluntary  payment  of  tax. — A  t9,x  voluntarily  paid,  with 
full  knowledge  of  all  the  circumstances  in  regard  to  it,  and 
without  protest  or  objection  at  the  time  of  payment,  can  not 
be  recovered  back,  however  unjust  or  wrongful  the  same  may 
have  been.  To  enable  the  company  to  sue  for  and  recover  it  back, 
it  must  be  paid  under  protest'  Such  is  the  general  doctrine,  as 
well  in  reference  to  the  acts  of  individuals,  as  corporations.  It 
is  not  like  a"  payment  made  by  mistake,  misrepresentation  or 
concealment.*  And  the  same  rule  applies  to  the  voluntary  pay- 
ment of  a  tax  assessed  in  aid  of  a  railroad,  or  to  pay  for  a  sub- 
scription, by  a  taxpayer  who  neglects  to  enjoin  its  paj'ment  to 
the  company.^ 

19.  Taxation  of  taxable  assets  as  shown  by  dividends. — In 
Pennsylvania,  the  rule  is  to  tax  the  corporation  a  certain  per- 
centage upon  the  amount  or  value  of  its  taxable  assets,  which  is 
to  be  determined  by  the  amount  declared  as  dividends — that  is, 
cash  dividends  of  earnings  or  produce  of  the  roads,  and  not 
stock  dividends  of  shares  created  by  subdivision  of  former 
shares,  without  any  increase  of  the  actual  capital  of  the  company, 
or  any  actual  increased  value  or  interest  passing  to  the  stock- 

I  New  York  &  Erie  R.  R.   Co.   v.  Dunleith  &  D.  Bridge  Co.  v.  City  of 

Sabin,  26  Penn.  St.   (2  Casey),  242;  Dubnque,  32  la.  427. 

Osbom  V.  New  York  &  New  Haven  R.  '  New  York  &  Harlem  E.   R.  Co.  v. 

R.  Co.,  40  Conn.  491,  5  Am.  Ry.  Rep.  Marsh,    12    N.  Y.   (2  Keman),  308; 

218-  County  of  Cook  v.  The  Chi.,  Burlington 

"N.  Y.  &  E.  R.  R,  Co.  ».  Sabin,  &  Quincy  R.  R.  Co.,  85  111.  460. 

sMiiro;  Hannibal  &  St.  Jos.  R.  R.  Co.  «N.  Y.  &  Harlem  R.  R.    Co.  «. 

V.    Shaxsklett,    30  Mo.  550;  State  p.  Marsh,  12  N.  Y.  (2  Kernan),  308;  Cook 

Hannibal&StJos.  R.  R.  Co.,37Mo.  County   v.    Chicago,    Burlington    & 

265.    But  see  Orange  &  A.  R.  R.  Co.  Quincy  R.  R.  Co.,  35  HI.  460. 

V.  City  of  Alexandria,  17  Gratt.   176;  ^  Butler  v.  Payette  Co.,  46  la.  326. 
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holder  by  the  operation  of  increasing  the  number  of  shares.' 
But  the  actual  increased  value  and  earnings  that  should  ordinarily 
go  into  dividends,  can  not  be  converted  into  additional  stock  as 
stock  dividends,  and  thus  added  to  the  capital  of  the  company, 
and  thereby  avoid  taxation.  In  such  cases,  the  new  shares  will 
be  deemed  dividends  of  proceeds  or  earnings  re-invested  in  cap- 
ital, and  will  be  estimated  accordingly  in  fixing  taxable  values.^ 

And  where  the  plan  of  taxation  is  to  tax  the  excess  of  .dividends 
over  a  certain  per  cent,  of  the  capital  of  a  railroad  company,  that 
capital  is  the  actual  paid-up  stock  of  the  company,  and  not  the 
cost  of  the  road,  or  sum  total  of  paid  capital  and  eo'rporation- 
indebtedness  put  together.  And  tiiough,  if  a  wrong  basis  of 
adjusting  such  tax  shall  be  taken,  and  thereby,. without  fraud, 
but  by  mistake  of  rights,  too  small  a  tax  is  paid,  and  by  reason 
thereof,  the  company  become  liable  to  make  up  the  deficiency, 
yet  on  such  deficiency  interest  is  not  recoverable,  unless  demand 
be  made,  and  be  followed  by  a  refusal  to  pay  such  balance;  but 
in  case  of  such  demand  and  refusail,  interest  runs  from  the  day 
of  the  demand.' 

If  the  tax  be  that  of  a  certain  per  cent,  upon  the  cost  of  a 
railroad  and  its  appendages,  to  be  shown  by  an  annual  report  of 
such  cost,  it  is  assessable  upon  the  cost  of  the  road  only,  and 
not  upon  the  road,  rolling  stock,  equipments  and  movable  effects; 
the  term  "railroad,  with  appendages,"  will  not  be  construed  to 
include  movables.* 

20.  Fro  rata  taxation,  based  on  the  length  of  the  main  line. 
— Where,  by  law,  railroad  companies  are  taxable  within  the  sev- 
eral counties,  towns  and  cities,  pro  rata,  in  proportion  as  the 
length  of  the  main  track  in  each  county,  town  or  city  bears  to 
the  whole  length  of  the  road,  a  road  over  which  a  company  oc- 
casionally runs  its  trains,  under  a  mere  easement  or  license,  is 
not  any  part  of  its  main  track,  and  an  assessment  pf  taxes  on 

'  Commonwealth  ».  Pitts.,  Ft.  Wayne  465. 

&  Chi.  Ry.  Co.,  74  Penn.  St.  8.3;  » Second  &  Third  Street  Pass.  R.  "W. 

Commonwealth  v.  Erie  &  Pitts.  R.  R.  Co.  o.  City  of  Phila.,  51  Penn.  St.  465. 

Co.,  74  Penn.  St.   94;  S.  C.  10  Phil.  If  there  be  concealment  or  design  to 

465.  mislead  and  withhold   the   amount, 

^Commonwealth  ».  Pitts.,  Ft.Wayne  then  interest  will  run  for  the  whole 

&  Chi.   Ry.   Co.,  .74  Penn.   St.   83;  time.  lb. 

Commonwealth  v.  Erie  &  Pitts.  R.  R.  *  State  Treasurer  v.  The  Somerville 

Co.,  74  Penn.  St.  94;  S.  C.  10  Phil.  &  Easton  R.  R.  Co.,  4  Dutch.  21. 
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the  rolling  stock  of  the  company  so  using  the  road  of  the  other, 
in  the  county  where  such  road  is  situate,  is  illegal;'  for  the  en- 
joyment of  such  easement  does  not  confer  upon  the  company  en- 
joying it  any  vested  interest  in  the  road.''  ' 

If  a  tax  be  thus  levied  and  collected  of  a  railroad  company  by 
a  county  or  municipal  corporation,  the  company,  if  paid  under 
protest,  may  recover  the  same  back  by  an  action  against  the 
county  or  municipality;  or  if  property  be  seized  as  a  means  of 
collecting  the  money,  then  the  company  may  maintain  an  action 
of  trespass  against  all  concerned  in  such  seizure.'  In  such  case, 
a  remedy  by  injunction  against  the, collection  of  the  tax  will  not 
be  given  in  equity,  unless  it  be  made  to  appear  that  the  collec- 
tion of  the  tax  will  be  attended  by  an  irreparable  injury.* 

In  Illinois,  the  rule  now  is  to  ascertain  the  value  of  a  railroad 
in  the  several  counties  or  municipalities  through  which  it  passes, 
by  first  ascertaining  the  length  and  entire  value  of  the  whole 
road,  and  then  fixing  the  value  in  each  county  at  such  proportion 
of  the  whole  value  as  the  length  of  road  in  such  county  bears  to 
the  length  of  the  whole  road.  Such  rule  is  held  to  be  constitu- 
tional and  just.^  And  the  whole  taxable  value  of  the  road  and 
corporate  interests  for  which  it  is  to  be  assessed  is  arrived  at,  by 

"Comity  of  Cook  v.  Chi.,  Bur.  &  Co.  v.  State,  8  Heisk.  663, 19  Am.  Ey. 

Quincy  R.  R.  Co.,  35  111.  460.  Rep.  107.     In  such  case,  where  the 

2 County  of  Cook  v.  Chi.,  Bur.  &  law  provides  for  separate  assessments 
Quincy  R.  R.  Co.,  35  111.  460.  But  it  in  each  civil  district,  it  wiU  not  pre- 
is  otherwise  as  to  leased  roads,  where  vent  an  officer  required  to  assess  omit- 
the  charter  of  the  company  provides  ted  property,  from  assessing  the  prop- 
that  upon  acquisition  in  that  manner,  erty  in  gross  through  several  districts: 
they  shall  be  regarded  as  the  property  L.  &  N.  R.  R.  Co.  v.  State.  Under 
of  the  company;  for  purposes  of  tax-  the  Indiana  statute  of  Dec.  21,  1858, 
ation  they  will  be  so  regarded:  Huck  (1  G.  &  H.  85),  railroads  in  such  cases 
v.  Chicago  &  Alton  R.  R.  Co.,  86  111.  are  taxed  as  an  entirety  by  the  ap- 
352,  17  Am.  Ry.  Rep.  419.  praisers  of  the  several  counties  through 

'  County  of  Cook  and  another  v.  The  which  they  run,  at  a  meeting  held  for 

Chi.,  Bur.  &  Quincy  R.  R.  Co.,  35  111.  that  purpose:    Indianapolis,   Cincin- 

460.  nati  &  Lafayette  R.  R.  Co.  v.  Kilner, 

*  County  of  Cook  and  another  v.  69  Ind.  71;  S.  C.  1  Am.  and  Eng.  R. 
Chi.,  Bur.  &  Quincy  R.  R.  Co.,  35  111.  R.  Cas.  418.  And  see  same  case  as  to 
460.  the  mode  of  valuation.     Under  this 

*  State  Railroad  Tax  Cases,  2  Otto,  law  there  was  not,  as  late  as  1868,  any 
575.  And  see  Appeal  Tax  Court  v.  provision  for  the  taxation  of  omitted 
Patterson,  50  Md.  354;    Same  «.  Gill,  property:    Ibid. 

Id.  377;  Louisville  &  Nashville  R.  R. 
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the  law' of  said  state,  and  sustained  as  legal  by  the  Supreme 
Court  of  the  United  States,  by  adding  together  the  market  value 
of  the  whole  capital,  and  the  whole  sum  of  the  company's  funded 
debt,  and  from  the  aggregate  sum  produced  by  these  deducting 
the  assessable  value  of  all  real  and  personal  tangible  property  of 
the  company,  and  then  taking  the  remainder  as  the  true  assess- 
able amount  to  be  taxed;  such  balance  being  that  which  the 
entire  vafce  of  the  franchise  and  intangible  interests  of  the  cor- 
poration amount  to.'  This  seems  to  be  the  rule  established  in  the 
State  Tax  Cases,  above  cited — a  rule  which,  while  we  accept  it  as 
law,  emanating  as  it  does  from  our  highe'st  judicial  tribunal,  to 
oiir  mind  savors  much  of  taxing  the  company's  indebtedness  as 
well  as  its  property.  This  ruling  is  predicated  upon  the  idea  that 
there  is  something  of  taxable  value  in  the  corporate  privilege  or 
franchise  over  and  above  the  value  of  the  capital  stock,  but  we 
think  the  capital  stock  is  the  full  representative  of  every  interest, 
and  all  property  which  is  servient  to  the  enterprise  or  franchise; 
that  if  the  franchise  has  a  value  in  itself,  that  value  adds  value  to 
the  capital  stock.  If  this  supposition  be  correct,  ,then  all  extra 
taxation  as  for  the  supposed  value  of  the  franchise,  is  double 
taxation. 

21.  Tazation  by  municipal  corporations. — It  was  held  in 
City  of  Dubuque  v.  Illinois  Central  K.  E.  Co.''  (and  overruling 
City  of  Davenport  v.  Mississippi  &  Missouri  R  K  Co.'),  that  a 
municipal  corporation  has  a  right  to  tax  a  railroad  company.* 
Their  rolling  stock  is  personal  property,  and  may  be  taxed  by 
the  city  which  is  the  principal  place  of  business  of  the  company, 
for  municipal  purposes."  And  where  the  company  is  created  by 
the  laws  of  another  state,  the  situs  of  such  property,  for  the 
purpose  of  taxation,  is  that  of  the  property  of  the  manager  or 
agent  in  whose  possession  the  property  is;  in  contemplation  of 
law  it  is  his."  • 

'  State  Railroad  Tax  Gases,  2  Otto,  »  Dubuque  v.  111.  Cent.  E.  R.  Co. 

575;  L.  &  N.  R.  R.  Co.  «.  State,  sur  «  Dubuque  v.  111.  Cent,  R.  R.  Co., 

pra.  supra.    But  where  the  right  to  tax  is 

^  39  la.  56;  S.  C.  8  Am.  Ry.  Rep.  established  by  one  city,  no  other  will 

496,  20  Am.  Ry.  Rep.  124.  possess  the  power:  89  la.   56,   per 

'  16  la.  348.                       I  Beck,  J.    But  this  question    would 

*And   see    Dunleith    &    Dubuque  seem  to  be    not   entirely    free  from 

Bridge  Co.  v.  City  of  Dubuque,  32  la.  doubt  in  the  Iowa  court.    In  the  cases 

427.  of  Dubuque  v.  111.  Cent.  R.  R.  Co., 
95 
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Sec.  3375,  Kev.  Stat,  of  Iowa,  1860,  which  provides  that  if  a 
debtor  corporation  issues  no  scrip  or  evidences  of  debt  in  pay- 
meet  of  judgments,  a  tax  must  be  levied  to  pay  the  same,  confers 
no  independent  power  of  taxation,  and  does  not  require  a  levy  in 
excess  of  the  maximum  rate  of  taxation  established  by  statute.' 
Sec.  710  of  the  revision  is  intended  to  invest  counties  with  the 
authority  necessary  to  raise  all  revenue,  including  whatever  may 
be  required  for  the  payment  of  debts;  and  the  limitations  in 
that  section  have  the  same  controlling  operation  which  those  in 
a  city  charter  have  upon  municipal  taxation.^  And  an  aflBrma- 
tive  vote  upon  a  proposition  to  levy  a  special  tax  above  that  pro- 
vided by  law,  to  pay  off  ordinary  county  indebtedness,  failing 
to  specify  the  date  of  the  levy,  or  the  year  to  which  the  taxes 
were  to  be  applied,  will  not  confer  power  to  levy  the  same;'  but 
the  validity  of  such  a  tax  may  be  established  by  subsequent  leg- 
islation, even  pending  litigation  on  thte  question,  and  after  an 
opinion  filed  by  the  court  declaring  the  tax  illegal,  but  pending 
a  petition  for  rehearing  and  before  final  judgment.* 

A  constitutional  provision  giving  a  legislature  power  to  tax 
corporations,  does  not  operate  as  a  prohibition  on  all  other  bodies 
to  tax  them,  or  prevent  their  being  taxed  for  other  purposes  than 
state  revenue;  and  the  legislature  may  authorize  municipal  cor- 
porations to  impose  such  taxes.^ 

22.  Retrospective  taxation. — A  tax  may  be  retrospectively 
laid,  if  for  a  lawful  purpose;"  and  taxes  levied  without  author- 
ity of  law  may  be  legalized  by  subsequent  legislative  enact- 
ments.'   Thus  a  tax  levied  entitled  "County  Judgment  Taxes," 

supra,  the  decision  in  Davenport  v.  la.  120,  against  the  right  of  a  city  to 

Miss.  &  Mo.  By.  Co.  is  not  regarded  thus  tax  rolling  stock. 

as  a  binding  precedent,  because  the         '  Iowa  R.  R.  Land  Co.  v.  Sac  Co.,  39 

decision  therein  was  announced  by  a  la.  124,  9  Am.  Ry.  Rep.  46. 

divided   court,  and   but  two  of  the  ^Ibid. 

judges    concurred   in  the  reasoning  ^  Ibid. 

upon  which  it  was  based.     The  Du-  *  Ibid. 

buque  case,  however,  stands  itself  in         °  Huck  v.  Chicago  &  Alton  R.  R. 

exactly  the  same  position,  and  there-  Co.,  86  111.  352,  17  Am.  Ry.  Rep.  419. 

fore  is,  by  its  own  reasoning,  of  no  •  Iowa  R.  R.  Land  Co.  v.  Sdper,  89 

force  as  a  precedent.    Miller,  Ch.  J.,  la.  112,  9  Am.  Ry.  Rep.  29. 

and  Cole,  J.,  dissent  in  that   case,         '  Iowa  R.  R.  Land  Co.  v.  Soper, 

holding  the  law  to  be  settled  by  the  supra;    Iowa  R.  R.  Land  Co.  v.  Sac 

Davenport  case,  and  Dubuque  &  Sioux  Co.,  39  la.  124,  9  Am.  Ry.  Rep.  46. 

City  R.  R.  Co.  v.  City  of  Dubuque,  17 
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for  the  purpose  of  paying  certain  judgments  against  a  county,  in 
addition  to  ordinary  taxes,  is  lawful,  and  a  law  legalizing  it  is  a 
general  law.' 

23.  Effect  of  leasing  on  taxation. — Where  the  charter  of  a 
railroad  company  authorizes  it  to  acquire,  by  lease,  purchase,  or 
otherwise,  other  roads,  etc.,  and  provides  that  property  so  ac- 
quired shall  become  the  property  of  the  corporation  lessee,  the 
courts  will  give  effect  to  such  provision,,  and  property  thus  leased 
will  become,  for  purposes  of  taxation,  at  least,  the  property  of  the 
lessee."  And  in  distributing  the  value  of  the  capital  stock  for 
taxation  among  the  different  counties,  in  proportion  to  the  length 
of  the  main  line  in  each  county,  such  leased  roads  will  be  con- 
sidered parts  of  the  main  line.' 

'  Iowa  R.   R.   Laad  Co.  v.  Soper,  .  Rep.  138.    See  in  this  connection,  Ap- 

supra.  peal  Tax  Court  v.  Western  Md.  R.  R. 

2  Huok  V.  Ckicago  &  Alton  R.  R.  Co.,  Co.,  50  Md.  274;  Phil.,  Wilm.  &  Bait. 

86  111.  .352,   17  Am.  Ry.  Rep.  419.  R.  R.  Co.  v.  Appeal  Tax  Ct.,  Id.  397. 

And  see,  to  the  same  principle,  Hagan  '  Huck  v.  C.  &  A.  R.  R.  Co.,  supra. 
V.  Hardie,  8  Heisk.  812,  19  Am.  Ry. 
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Holders  necessary  parties  to  proceedings  affecting 140 

Effect  of  decision  of  municipal  officers  as  to  election 140 

Evidence  of  taxable  value  of  property  inadmissible  to  affect 141 

How  made  payable ■•.•■••. 141 

Power  of  town  clerk  as  to 141 

declared  void — maker  must  refund  consideration  received 142 

Who  may  apply  for  issue , 142,  143 

When  affected  by  want  of  order  for  subscription 143 

Effect  of  mere  irregularities 143 

Illegal  action  of  county  board 143 

Mandamus  to  enforce  issuance  of  municipal 929,  930 

BOND  TAX.    (See  Taxatwn.  ) 

BOOKS  OF  COMPANY.    (See  Evidence  and  Stockholders.) 

BRAKEMEN.    (See  Servants,  Passengers  and  Injuries.) 

BRAKES.    (See  Injuries  and  Servants.) 

BRANCH  RAILROAD      ,,_.,.., 

When  permanent  or  not 10 

When  a  new  corporation,  if  name  changed. 81,  32 

Power  to  construct 276 

Limitation  of  time  as  to  building 297 

BRIDGE 

Erection  of,  when  compelled  by  legislature 21 

When  infringed  upon  by  railroad 35 

Power  to  make 80 

Liability  of  railroad  to  build 109,  583 

Liability  of  railroad  to  keep  in  repair 546,  955 

What  included  by 656 

Indictinent  of  ra,ilroad  for  not  repairmg 582 

Injury  hj  falling  through ., 1087 

Injury  to  person  on  railroad 1128 

Negligence  by  permitting  defects  in 1215  1217 

BURDEN  OP  PROOF 

as  to  corporate  character 32 

as  to  existence  of  cause  for  repeal  pf  charter. 47 

as  to  validity  of  railroad  aid  bonds 129 

as  to  validity  of  forfeiture  and  sale  of  stock 164 

as  to  ownership  of  railrpad  bonds 265 

of  compliance  with  law  in  ta,king  land  for  right  of  way   330,  331,  417, 

...  426,669 

of  inacourary  of  engineer's  estimate  of  work  in  construction 465 

to  establish  liability  of  company  to  maintain  approaches  at 

depots ^i-j 

in  actions  for  injury  to  live  stock    621,  697-700,  1389,  1390, 1396, 

, 1399,  1400, 1412 

on  plea  in  abatement  denying:  agency  of  one  served  as  such ....      676 
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of  negligence  in  actions  for  personal  injuries,  etc.  682,  697-701,  796- 
799,  804,  805,  809,  810,  1200, 1201,  1214-1216,  1219, 1240 

as  to  statutory  requirements 697,  1123 

in  actions  for  loss  or  injury  to  freights 698,  699 

tinjury  to    employes    698,  699,  1239,  1240,  1247,  1248, 

'     1251,  1253,  1261 

Extent  to  whicli  it  requires  proof 699 

where  injury  is  caused  by  fast  running 699,  700 

in  cases  of  injury  by  fire i 700,  701 

of  contracts  ultra  vires 942 

as  to  proper  storage  of  baggage 994 

of  contributory  negligence 1023-1026,  1214r-1216,  1219,  1240,  1396 

of  unfitness  of  servants 1180,  1219 

of  contract  limiting  liability  for  freight 1252,  1253 

as  to  custom 1266,  1267 

of  contract  to  caiTy  live  stock 1300 

as  to  fencing  railroad 1396, 1399,  1400 

BURGLARY 

in  railroad  depot  or  car 587 

BY-LAWS 

Power  to  make 163,  223,  226 

Reasonableness  thereof 226 

Nature  of 226 

Evidence  of •. 227 

(See  Ultka  Virbsi) 

0. 

CALLS.    (See  Stock.) 

CAPITAL  STOCK.    (See  Stock  and  Subscbiptions.) 

CAR  DRIVERS.    (See  Stkbbt  Railroads.) 

CARRIERS.    (See  Common  Carriers.) 

CARS.    (See  Mortgage  and  Rolling  Stock.) 

CATTLE.    (See  Live  Stock.) 

CATTLE  GUARDS.    (See  Fencing.) 

CATTLE- WAYS.    (See  Railroad  Crossings.) 

CAUSA  PROXIMA.    (See  Fire,  Negligence,  and  Injuries.) 

CERTIFICATE       ' 

as  to  formality  of  articles  of  incorporation;   authority  of  judge 

to  certify  to •  •        54 

of  organization — when  necessary  to  be  filed 56 

(See  Stock.) 
CERTIORARI 

to  review  proceedings  in  eminent  domain 303,  368,  428 

a  discretionary  writ ^^4 

CHANCERY 

Relief  from  contract  of  subscription  induced  by  fraud  of  the  com- 
pany        12^ 
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CHA.'NCERY-ConUnued. 

Jurisdiction   of,  over   misapplication  of  corporate  funds   that 

should  constitute  dividends . . 172 

Jurisdiction  as  to  cancellation  of  fraudulent  shares  of  stock. . . .      183 

Parties  in  such  case 188 

Jurisdiction  of,  in  case  of  stockholder's  election  of  unqualified 

person 198,  199 

Injunction  to  prevent  election 198,  199 

Creditor's  bill  against  stockholders 203,  204 

Parties  thereto 203,  204 

Jurisdiction  as  to  redemption  of  railroad  bonds  and  mortgages. .      266 
When  will  decree  damages  for  breach  of  contract  to  locate 

road 277,278 

Power  of,  to  compel  railroad  to  comply  with  law  as  to  crossings 

of  highways ■ 551 

Who  may  maintain  such  proceeding 551 

Jurisdiction  of,  in  case  of  forfeitures 572,  573 

as  to  ultra  vires  contracts 939 

(See  Injunction  and  Specific  Pbufoemance.) 

CHANGE  OF  GrEADE.    (See  Highways  and  Railroad  Cbossings.) 

CHANGE  OP  LOCATION.    (See  Location.) 

CHANGE  OF  TIME.     (See  Time  and  Tkains.) 

CHANGE!  OF  VENUE.    (See  Right  of  Wat.) 

CHARTER 

Construction  of  coniiicting 2 

Rules  of  construction  of 7,  33-35,  64 

rights;  transfer  to  private  persons 8 

Emanation  and  legal  character  of 12-18 

Amendment  of  general  charter  by  special  enactment 12,  17,  18 

of    13,  14,  15,  20-25, 147-149,  153,  154,  202,  475,  747,  748 

When  affected  by  new  constitution 13 

is  contract,  when 13-16,  25,  63 

Construction  of— what  law  governs 15 

is  contract  between  corporators 16 

Acceptance  of  amendment  of,  by  corporation — when  binding  on 

stockholders 17 

Acceptance  thereof. 18,  19,  22,  23,  51,  52,  149 

Assent  of  subscriber  to  amendment 22 

Amendment  accepted  by  stockholders  or  directors 22,  23 

Injunction  to  prevent  change  of  objects  or  misapplication  of  funds    24 

Aid  granted  by,  a  contract 25 

Joint  charter  from  two  or  more  states 26,  68-70 

terminus  and  railroad  connections 27-31 

Construction  of,  as  to  terminus 27,  29,  33 

Reservation  therein  of  privilege  to  connect  with  other  roads 28 

Proof  of g2 

Limitation  of  rates  in 32 

Construction  of;  general  rule  as  to  powers ,. 33,  63 
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Construction  of  as  to  route  of  road 33,  35,  278 

the  right  to  use  steam , 38,  34,  80 

public  lands  lying  in  the  route  authorized  34, 35 

power  to  sell  obligations 35,  36 

power  to  secure  obligations 35,  36 

powers,  and  limitation  of  time  in  which 

to  construct 36,  332,  333 

Reservation  therein  of  the  right  to  permit  the  use  of  the  road 

by  other  roads 36 

Constructipn  of,  as  to  power  to  use  prior  constructed  roads 

as  branches 36,  37 

Ite  binding  force  npon  purchase  or  sale  of  the  road 36,  37 

Benefits  of,  not  affected  by  general  law 37 

Abandonment  of, ... , , 38,  39 

Forfeiture  of 39-45,86,  90,  155,  156,  331 

Conditions  therein  for  completion  of  construction  in  a  given 

time — for  whose  benefit 44,  45 

Repeal  of. ... , 45-47,  51,  52,  86,  90 

General  law  is,  when 48, 49 

Conditions  precedent  therein  to  incorporation 50,  51,  53 

Contract  to  procure 57, 58 

When  company  liable  for  services  in  procuring 62 

When  it  authorizes  purchase  and  mortgage  of  wharves 73 

When  it  authorizes  purchase  of  a  railroad 73 

doesBot  pass  by  sale 79 

Power  to  operate  outside  of* 79-81 

Resumption  of,  on  failure  to  declare  forfeiture. 79 

Power  therein  to  receive  fares  and  tolls 80 

use  boats 80 

make  bridges 80 

Construction  of,  as  to  power  to  engage  in  banking 81 

When  applicable  to  subscriptions  after  organization 97 

Amendment  of;  effect  on  subscription 147-149,  153, 154,  202 

Repeal  of  law  authorizing  special  charters — effect  on  subscrip- 
tion.       159 

Conditions  in 231 

Provision  of,  for  width  of  right  of  way 381 

Effect  of  consolidation  on 381 

Limitation  therein  as  to  time  of  exercise  of  rightof  eminent  do- 
main   332,  333 

Exclusive  right  in,  to  carry  passengers 411 

Amendment  of,  by  compelling  erection  of  union  depot 475 

Construction  of,  as  to  right  to  occupy  highway 502 

Effect  as  to  leases 610-612 

Construction  of,  as  to  authorizing  nuisances 749 

(See  CONSTRtlCTION  ) 

(See  FoEFEiTOEE ) 
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CHECK.    (See  Baggage  and  Stock.) 

CHILD 

What  is  meant  by l^^O 

(See  Infants  and  Injdkibs.) 

CITIES.    (See  Municipal  Subscriptions.) 

CITIZENSHIP 

of  railroad  corporations 64-72 

CLOTHING.    (See  Baggage.) 

COLLISIONS.    (See  Injuries  and  Negligence.) 

COLORED  PERSONS.    (See  Passengers.) 

COMMERCE.    (See  Taxation.) 

COMMISSIONERS 

to  receive  subscriptions  and  organize  corporation — how  many  a 

quorum 52,  53 

Recognition  of  their  acts 53 

COMMON  CARRIERS 

When  private  persons  are 8 

Estoppel  of  company  to  deny  power  to  act  as 654,  656,  657 

Ultra  vires  contracts  of 938 

Degree  of  care  required  of,  as  to  passengers 948-957 

must  carry  aU  suitable  persons 957,  958 

What  persons  they  may  refuse  to  carry 958-964 

Liability  for  injuries  to  passengers 965-967 

Liability  for  carrying  passenger  past  station j . . . .      968 

Liability  of  connecting  lines  for  injury  to  psissenger 974,  975 

Contract  by,  limiting  liability  for  injury  to  passengers 975-978 

Liability  of,  for  injury  to  employe  or  cattle  shipper,  traveling  on 

free  pass 976,  977 

Liability  of,  for  injury  to  free  passengers 978,  979 

may  make  regulations  concerning  passengers 979-982 

Liability  of,  for  wrongful  ejection  of  passenger 981 

may  exact  increased  fare  when  paid  on  cars 98.5,  984 

liability  of,  for  injury  to  passengers  on  freight  trains 985,  9>'6 

Liability  of  sleeping  car  company  as 987 

may  not  discriminate  between  express  companies 1228-1231 

LiabiHty  of,  for  live  stock 1299-1310 

(See  Freight  and  Passengers.) 

COMMORANCY 

of  a  railroad — when  it  exists 66 

COMMUTATION  TICKETS.    (See  Passengers.) 

COMPARATIVE  NEGLIGENCE.    (See  Negligence.) 

COMPENSATION 

for  public  lands 34.  85 

of  servant  where  no  price  made 225 

(See  Right  op  Way.) 
(See  Highway.) 
(See  Eminent  Domain.) 
for  transportation.   .(See  Freights,  Fares  and  Tolls.) 
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COMPLAIJTT.    (See  Pleadings.) 

COMPROMISES.    (See  Subscriptions  and  Stock.) 

CONCURRENT  NEGLIGENCE.    (See  Contkibutoky  Negligence.) 

CONDEMNATION.    (See  Eminent  Domain.) 

CONDITIONAL  SUBSCRIPTION.    (See  Subscriptions.) 

CONDITIONS.    (See  Deeds  and  Subscriptions.) 

CONDUCTOR.    (See  Servants  and  Actions.) 

CONNECTING  LINES;    (See  Freight,  Injuries  and  Passengers.) 

CONNECTION 

Reservation  of  privilege  to  make,  in  charter 28 

with  railroads  of  another  state — power  as  to 74 

CONSEQUENTIAL  DAMAGES.    (See  Damages,  Eminent  Domain 
AND  Right  op  Way.) 

CONSEQUENTIAL  INJURIES.    (See  Injuries.) 

CONSIDERATION.    (See  Passengers.) 

CONSIGNMENT 

Estoppel  of  company  to  deny 654 

When  agent  of  company  becomes  agent  of  consignor 665 

Power  of  depot  agent  to  contract  as  to 665 

Authority  of  teamster  as  to 668 

by  bailee  or  special  owner 1299 

General 1324-1326 

Conditional  or  special 1326-1328 

Waiver  of  conditions  of 1328,  1329 

Direction  of  goods 1329,  1330 

Action  for  loss  of  goods 1330-1332 

Limited  liability  for j 1832-1334 

Release  of  damages  by  consignor 1334 

CONSIGNOR  ' 

Carrier  can  not  dispute  title  of 1262 

CONSOLIDATION 

Right  of  legislature  to  peri^it ' 38 

Effect  of,  generally 38,39,  588-593 

on  liabilities 38 

Right  of  members  to  object  to 38,  39 

compensation : .        39 

Proof  of  filing  and  recording  of  articles S8 

When  sale  creates 91 

When  irregular,  as  a  defense  \ia  suit  for  subscription 105,  161 

Effect  on  municipal  subscription 132 

Effect  on  subscription  to  stock 144,  200,  594r-596,  754,  755 

Estoppel  to  set  up 200 

Effect  on  personal  liability  of  stockholders 203 

Effect  on  rights  and  liabilities  of  stockholders 206,  207,  602 

Effect  on  power  to  make  bonds  and  mortgages 262 

Effect  on  right  to  take  land  for  right  of  way 331 

What  it  is 588 

Power  to  effect ^^ 

96 
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Effect  as  to  judgmeuls  and  executions 590 

of  railroads  in  different  states 590,  591,  596-599 

Effect  on  mortgage  liens 591 

When  company  estopped  to  deny 591,  599-601,  652 

Legislative  ratification  of 591,  592,  599 

Evidence  of 592 

Effect  on  duty  to  restore  streams  where  crossed 592,  593 

Effect  of,  as  to  taxation 593,  594,  1466.  1468,  1501 

When  effected 595 

of  roads  without  legal  authority 599,  600 

where  one  corporation  has,  and  one  has  not,  power  to  consoli- 
date       600 

Effect  as  to  parties  to  suits 602 

on  right  to  remove  cause  to  U.  S.  court 764 

of,  as  to  insolvency  proceedings 887,  883 

Place  of  business  of  consolidated  corporation 887,  888 

Effect  of,  as  to  service  and  place  of  suit 887,  888 

the  appointment  of  receivers 889 

as  to  judicial  sales 912 

of,  on  taxation 1466,  1468,  1501 

CONSTITUTIONAL  LAW.    (See   Eminent  Domain,  Powbes  and 

Taxation.) 
CONSTRUCTION 

of  conflicting  charters 2 

of  charters;  rules  of 7,  83-35,  64 

of  charter;  what  law  governs 15 

of  joint  charter  from  several  states 26 

of  charter  as  to  terminus 27,  29,  33 

— general  rule  as  to  powers 33 

as  to  route  of  road 33,  35 

the  right  to  use  steam 33,  34 

public  lands  lying  in  the  route  authorized 34,  35 

power  to  secure  obligations 35,  36 

sell  obligations 85,  36 

of  road;  limitation  of  time  as  to 86 

charter  as  to  powers,  and  limitation  of  time  in  which  to 

construct 3g 

charter    as    to   right   to   use   prior  constructed   roads   as 

branches   36,37 

road  by  using  other  roads  as  branches 36,  37 

road— conditions  for  completion  jn  a  certain  time— for  whose 

benefit 44  45 

law  as  to  period  of  extension  of  time  for  constxiicting'raii- 

,  '°^ 50,51 

charter  as  to  power  to  engage  in  banking 81 

Forfeiture  of  charter  for  failure  to  begin  or  complete 90 

by  lessee — forfeiture gj 

by  another  company— when  defense  to  subscription 117, 118 
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of  constitution  as  to  power  of  municipalities    to   subscribe  for 

stock  in  railroads— when  U.  S.  courts  follow  state  courts      120 
conditions  as  to  completion  of  road  and  running  of   trains  135,  136 

road  delayed,  by  floods,  etc.—  effect  on  conditions 136 

Directors  may  not  be  concerned  in  contract  for.. 213,  215,  216,  459,  460 

Damages  occasioned  by 231,  323,  457,  458 

Contract  to  abide  by  decision  of  engineer 233,  461-466 

Forfeiture  of  contract  for 233,  460,  461 

Failure  of  company  to    construct    branch    with    proceeds  of 

bonds — effect  on  mortgage  security 263 

Advances  for — priority  in  foreclosure  proceedings 273 

Manner  of,  a  question  for  the   jury. 324 

Right  to  use  earth,  etc.,  from  right  of  way,  in 325 

When  company  may  enter  for 453-455 

Damages  for  taking  material  for 455 

Evidence  of  value  of  such 455 

Raising  and  lowering  other  roads 455,  456 

Eestoration  of  crossings 456 

Change    of  route 466 

Breach  of  contract  for .^ 458,  459 

Increase  of  work  after  contract  for 459 

Agreement  to  take  subscriptions  in  payment  for 459 

Construction  of  contract  for 459,  470,  471 

When  materials  belong  to  railroad 459 

AnnuUment  or  rescission  of  contractor's  bond 461 

Provision    that  engineer    may    take    charge  of    contractor's 

work 463 

Delay  in — effect  as  to  contract 463 

Contractor  entitled  to  no  money  before  time  of  estimate 463,  464 

What  is  forfeited  on  breach  of  contract  of ; 465,  466 

Bonus  for,  within  a  given  time ' 466 

Specific  performance  of  contract  for 466,  467 

'  Appointment  of  receiver  to  complete 467,  468,  893 

When  company  liable  for  contractor's  acts 468,  470 

Disposition  of  surplus  money  on  abandonment  of 471 

Repair  of  road 471,  472 

Draining  grounds  of  surface  water  in 472 

Diversion  of  streams  in 472 

Estoppel  of  land  owner  to  claim  damages  for 472 

Statutory  liability  of  company  to  employes  of  contractors  and 

sub-contractors 472,  473 

of  railroad  in  highway — action  for 498,  501 

Measure  of  damages  for  breach  of  contract  for 867,  868 

Forfeiture  of  contract  for,  as  against  assignee  in  bankruptcy. . .      886 
When  damages  provided  for  in  contract  are  regarded  as  liqui- 
dated damages  or  a  penalty 886 

(See  Chabtbk.) 
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CONTRACT 

to  influence  location  of  railroad;  when  void 1 

for  state  aid  in  charter 25 

of  sale — power  to  make 35,  36 

to  procure  charter  and  other  legislation 57,  58 

in  view  of  organization 68-63 

whether  made  with  principal  or  agent 59,  60 

for  services  made  prior  to  organization 61,  62 

by  railroad  in  foreign  state 71,  84 

When  statute  is 83,  84 

Power  of  president  to  make 144,  228,  232 

between  corporations  having  the  same  directors 222 

Power  of  railroad  to  make 228-230 

When  must  be  in  writing ' 228 

Change  of  conditions  leading  to  making  of 230 

Implied  contract,  arising  from  conditions 230,  231 

Implied  authority  of  agent  to 232,  238 

Belief  from,  where  it  does  not  contain  all  the  stipulations  agreed 

upon , 233 

to  abide  by  decision  of  engineer 233 

for  construction — forfeiture  of 233 

Law  of 233-236 

made  out  of  state 252 

Power  of  railroad  to  contract  without  seal 252 

to  make  particular  location 277,  278,  280 

of  railroad  to  make  private  crossing 494 

Estoppel  to  deny  power  to  make 652 

Estoppel  to  deny  power  of  agent  to  make 665 

Repudiation  of  voidable,  when  made  by  agent. 665 

Ratification  of  voidable 665 

Effect  of  statute  of  frauds  on 665 

Power  of  depot  agent  as  to  consignments 665 

Ratification  of,  a  question  for  the  jury 665 

Authority  of  agent  to  make,  a  question  for  the  jury 667 

by  agent  for  board,  etc.,  for  injured  employe 666 

by  agent — evidence  of  authority  to  make 666,  667 

When  made  by  clerk  of  agent 667 

Actions  on 685-688 

(See  CoNSTBTJCTroN.) 
(See  Ultra  Vikks.) 

CONTRACTOR 

When  company  liable  for  his  acts 468-470 

When  sub-contractor  is 472  473 

When  a  servant 822  823  829 

CONTRIBUTORY  NEGLIGENCE 

When  it  is  imputable 478 

of  owner  of  live  stock  iiyured 487,  1041,  1042,  1053,  1063 

of  employe  in  making  flymg  switch 492 


INDEX.  1525 

Page 
CONTRIBUTORY  NEGLIGENCE-CoMiwuec?. 

on  indictment  for  causing  death  of  a  person 581, 

in  cases  of  irijury  by  fright  of  team,  etc 705 

as  a  ground  of  nonsuit 730 

in  cases  of  damage  by  fire 791,  793,  794,  795,  797,  799,  800,  805 

When  proximate  or  remote . . . , 791,  798 

of  servant  in  case  of  injury  839, 1023, 1198-1200, 1202, 1204, 1205, 1208 
of  one  injured  at  a  crossing..  1010,  1011,  1012,  1030-1033,  1047,  1049, 

1056,  1061,  1062,  1067 

When  a  question  for  the  jury 1013 

in  crawling  under  cars 1018,  1019,  1055 

When  infants,  aged  and  infirm  persons  chargeable  with. . .  1019,  1028 

must  contribute  to  injury 1019,  1033,  1034 

generally 1019-1044,  1056-1058 

When  not  an  excuse  for  company's  negligence 1021 

of  parents  of  an  infant 1021,  1022,  1023,  1029,  1036,  1037 

of  third  parties . . ., 1022 

of  beneficiaries  in  case  of  action  for  injury  causing  death 1022 

Instructions  as  to 1022 

Burden  of  proof  of. 1023-1026,  1214-1216,  1219,  1396 

Evidence   of 1024,  1026,  1027 

in  walking  or  being  on  track    1027,  1028,  1032,  1038,  10-59,  1061,  1064 

of  employes  working  on  road 1028 

in  effort  to  save  life 1029 

When,  of  superior  attributable  to  inferior 1029 

Allegations  in  pleadings  as  to 1035,  1037,  1103,  1164 

in  attempting  to  board  or  leave  train  in  motion.  1036,  1037,  1039, 1040, 

1055 

Nonsuit  in  consequence  of ; 1088,  1039 

in  leaving  horses  unhitched 1038 

of  servant  of  plaintiff .• 1040 

of  one  killed 1040 

by  resistance  to  expulsion 1040 

in  riding  on  foot-board 1042 

by  having  arm  out  of  window 1045,  1046,  1063,  1064 

in  sleeping  on  track 1059,  1060 

in  permitting  accumulations  of  combustibles  near  railroad 1060 

in  leaving  train  on  wrong  side 1063 

When  passenger  chargeable  with,  of  servant  of  company 1076 

When  passenger  chargeable  with,  of  company 1089 

in  case  of  injury  causing  death  1134, 1135, 1139,  1140,  1144, 1145, 1164 

Averments  as  to,  in  actions  for  injuries  causing  death 1164 

by  remaining  in  employ  of  company  having  defective  works 1215 

of  owner  of  freights  injured  in  transportation 1246,  1247 

CONVEYANCE.    (See  Djseds  and  Right  op  Way.) 
CORPORATE  FRANCHISE.    (See  Fkanchise.) 
CORPORATE  POWERS.    (See  Powebs.) 
CORPORATE  PROPERTY.    (See  Powei'.s  and  Dikectors.) 
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CORPORATE  RIGHTS.    (See  Stockholders.) 

CORPORATION 

Existence  thereof— United  States  Courts  bound  by  adjudication 

of  state  courts  as  to 52 

Existence  thereof — what  may  be  inquired  into  as  to 54 

What  is  a  private 63,  64 

C0RP0RAT«10N  AGGREGATE 

What  is 48,63 

CORPORATION  DE  FACTO 

What  is 49,  51 

Power  to  act 49 

Status  in  court  of 55 

Power  to  charge  others  with  its  acts 55,  56 

CORPORATION  DE  JURE 

What  is 51 

CORPORATORS 

Who  may  be 8 

COSTS 

in  foreclosure  proceedings 273 

in  condemnation  proceeding!? — what  included  in 348 

on  granting  new  trial 739 

(See  Right  op  Wat.) 

COUNTY  SUBSCRIPTIONS.    (See  MaNiciPAL  Subscriptions.) 

COUPLING  CARS.    (See  Servants.) 

COUPONS.    (See  Bonds.) 

COURT 

To  what,  appeal  goes  in  Illinois 285 

COVENANTS.    (See  Deeds.) 

CREDITOR'S  BILL.    (See  Chancery.) 

CRIMINAL  LAW.    (See  Offenses  against  RArLROADS.) 

CROPS— DAiVIAGE  TO.    (See  Fencing  and  Fire.) 

CROSSINGS.    (See  Highway  and  Railroad  Crossings.) 

CULVERTS.    (See  Bridges  and  Fencing.) 

CUSTOM 

Evidence  of,  in  cases  of  personal  injury 1097,  1098 

as  to  maintenance  of  defective  structures 1216 

as  to  liability  for  acts  of  servants 1244 

Burden  of  proof  as  to 1266  1267 

CUTS  AND  EMBANKMENTS.    (See  Highway  and  Right  of  Way.) 

D. 

DAMAGES 

occasioned  by  construction  of  road 231,  457,  458 

for  forfeiture  of  contract  of  construction 23? 

relate  to  right  and  not  to  remedy,  when 236 

on  abandonment  of  condemnation  proceedings 332 

When  excessive 478,  867,"  872-876 

Repeal  of  law  as  to 639 
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DmAGES— Continued.  ,  ^^°^ 

Exemplary,  in  trespass  quare  clausum  f regit 679 

Excess  of,  as  a  ground  for  new  trial 734-737 

Punitive  damages 869-872 

When  liquidated,  or  a  penalty 886 

(See  Measure  of  Damages.) 
'^     (See  Right  op  Wat.) 

DAMAGE  BY  FIRE.    (See  Pike.) 

DAMNUM  ABSQUE  INJURIA 876,877 

DEAF  PERSONS.    (See  Injuries.) 

DEATH.    (See  Injuries  Causing  Death.) 

DECLARATION.    (See  Pleadings.) 

DEDICATION 

^  of  right  of  way 322 

of  property  for  depot 484,  485 

of  right  of  way  lands  for  a  highway 502,  503 

by  mortgagor  and  mortgagee 503 

of  highway — acceptance  of 585 

DEED 

to  railroad  before  organization . ." 60,  61 

to  railroads — conditions  in 230,  281 

to  pretended  corporation;  when  void i 658 

by  corporation;  when  presumed  to  be  authorized 667 

of  right  of  way — when  indefinite  or  defective 441 

DEED  OF  TRUST.    (See  Mortgage.) 

DE  FACTO  CORPORATIONS.    (See  Organization  and  Railroads.) 

DEFECTIVE  MACHINERY.    (See  Injuries,  Passengers  and  Servants.) 

DEFENSES.    (See  Subscriptions.) 

DEGREE  OF  CARE.    (See  Negligence.) 

DELAYS.    (See  Freights.) 

DELIVERY.    (See  Baggage  and  Freight.) 

DEMAND.    (Sge  Stock  and  Subscriptions.) 

DEPOTS 

Character  of,  as  property 9 

.   Right  of  legislature  to  require  their  establishment 20,  21 

Companies  to  provide  accommodations  at 474-476 

Who  entitled  to  safe  appliances  at 475,  477 

Compelling  erection  of  union  depot 475 

Duty  of  employes  at 475 

Company  must  make  safe  approaches  at.  * .  .♦. 476-479 

Duty  of  passengers  and  company  at 477 

Company  must  stop  trains  at  platforms 479 

Company  may  regulate  conduct  at 480,  481 

Agreement  to  make,  at  particular  place  ..< 481-485 

Promise  to  pay  money  for  services  in  procuring  location  of 483 

Parol  evidence  to  show  that  erection  of,  was  consideration  for 

conveying  right  of  way 483,  484 

Measure  of  damages  for  failure  to  erect 484 
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DEPOTS— Continued. 

Note  payable  upon  erection  of 484 

Dedication  of  property  for 484,  485 

Fencing  at..... ._ 486,622-624,629 

Whatis 486 

Injury  to  live  stock  at 486,  487 

Injunction  to  prevent  breach  of  contract  to  locate 756 

taking  ground  for  highway 767 

When  mechanic's  lien  attaches  to 776,  777 

Injury  to  persons  at 1130,  1131 

(See  Union  Depots.) 

DEVIATION.    (See  Location.) 

DIRECTION 

of  road  in  entering  terminal  point 33 

DIRECTORS 

No  power  to  accept  amendments  to  charter 22 

Change  of  number  and  mode  of  electing  by  amendment  to  char- 
ter          24 

When  election  of,  a  condition  precedent  to  suit  for  subscriptions  50,  51 

Right  to  act  can  not  be  tried  collaterally 88 

Quo  warranto  to  contest  election  of,  where  state  is  a  stockholder  88,  89 

When  those  elected  are  incompetent 89 

Their  right  to  vote 89 

Po^er  to  collect  subscriptions 97 

elected  out  of  state — calls  of  stock  by  them 112,  113 

Estoppel  to  question  their  election 113 

set  up  irregularities,  etc.,  in  calls  of  stock :.  159, 160 

Illegal  election  of,  as  a  defense  to  suit  on  subscription 113, 161 

Number  to  act  in  making  calls  of   stock,  and   delegation  of 

power 162,  664 

Power  of,  as  to  dividends  on  preferred  stock 169 

Injunction  to  prevent  election  of _ 198,  199 

Power  of,  to  release  stock  subscriptions 204 

Election  of 209-211 

Meetings  of .'. 211,  212 

Quorum  of : 211,  224 

Records,  when  necessary 212 

Stockholders  chargeable  with  knowledge  of  their  action 212 

may  not  be  concerned  in  contracts  for  construction 213,  459,  460 

making  advantage  to  themselves 214-217 

Election  to  avoid  contract  by 214 

Ratification  of  directors'  fraudulent  acts 213,  214 

Purchases  and  sales  by 215 

Connivance  at  fraudulent  acts  of  agents 215 

Errors  of  judgment  and  mistakes  of  law 215 

Fraudulent  sale  of  road  by 215,  220 

are  trustees,  when , . . .  215,  218-222 

Gift  of  stock  to 216 
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•  Power  to  increase  capital  stock 217 

as  witnesses  for  company 218 

When  necessary  to  be  stockholders 218 

Release  of  stockholder^  by 219 

Liability  for  false  statements 219 

Statute  of  limitations  as  to  trusteeship 220,  1452,  1453 

•  Power  to  buy  bonds  of  corporation 221 

loan  money  to  corporation 221 

Contract  by,  for  location  of  road 221 

Buying  of  claims  against  company  by 221 

Payment  of  dividends  by 221 

Compensation  of,  and  services  by 221,  222,  223,  224,  225 

Fraudulent  acts  by 222 

IVansfer  of  management  of  company  lay 222 

When  directors  of   other  companies — effect  on  contract  with 

them 222 

Waiver  of  their  fraud  by  stockholders 222 

Power  to  make  by-laws •. 223,  226 

Action  by  less  than  majority 224 

must  act  collectively 224,  225 

Quo  warranto  against  225 

Meeting  out  of  state 253 

Voting  of  stock  to  themselves 253 

Admissions  of 660 

Power  to  delegate  authority  to  make  calls  of  stock 664 

When  an  agent,  or  competent  to  appoint,  ageilts 667 

Action  against,  by  stockholder 691,  692,  694 

Injunction  to  prevent  breach  of  trust  by 761 

Mandamus  to  compel  calling  of  election  by 933 

,  (See  Ultba  Vires.) 

DISCONTINUANCE.    (See  NoifsuiT.) 

DISCOVERY 

by  railroad 82 

DISCRIMINATION.    (See  Febights,  Fares  and  Tolls.) 

DISSOLUTION 

of  corporation 38,  90-92 

DISTRINGAS 

When  proper 673 

DIVIDENDS 

Right  of  stockholders  to 94 

Payment  of,  on  guaranteed  or  preferred  stock 167,  168 

Interest  on ' 168 

on  preferred  stock — power  of  directors  as  to 169 

on  stock  held  in  trust 169 

in  general 170-173 

Nature  of , 170,  171 

Increase  of  stock-^when  a 170 


1530  INDEX, 

Page 

DIVIDENDS— Co««««erf. 

Payment  of '  •       171 

Interest— when  a  dividend 171 

on  preferred  stock — liability  to  contribute  to  repairs 171 

Taxation  of 170,171 

To  whom  payable 172 

When  payable .'. . .  172, 207 

Mandamus  to  compel  payment 172 

Misapplication  of  funds— jurisdiction  of  equity 172 

Limitations  as  to 178 

Demand  for,  when  necessary 173 

Construction  of  statute  providing  for  payment  of  unclaimed 

dividends 173 

on  stock  pledged 175 

Eight  of  company  to  apply  to  payment  of  stock 179 

Loss  of,  who  liable 207 

Discrimination  in  apportionment  of 207 

on  stock — action  for 207 

DOMESTIC  ANIMALS.    (See  Live  Stock.) 

DOMICILE.    (See  AcTioifs.) 

DONATION 

in  aid  of  railroad — presumption  as  to 122 

does  not  authorize  issuance  of  bonds 124 

Power  of  municipal  ofBcers  to  make 125 

DOUBLE  DAMAGES.    (See  Fencing  and  Live  Stock.) 

DOWER 

in  land  taken  for  right  of  way 299,  300 

DRAINAGE.    (See  Construction  and  Right  op  Wat.) 

DRAWBACKS.    (See  Freights,  Fares  and  Tolls.) 

DROVER.    (See  Passenger.) 

DRUNKENNESS.    (See  Evidence.) 

DWELLING-HOUSE.    (See  Right  of  Way.) 

E. 

EARNINGS.    (See  Income.) 

EASEMENTS.    (See  Right  of  Way.) 

EJECTMENT 

for  wrongful  taking  of  lands  for  right  of  way,  305,  327,  330,  333,  334, 

342 

on  public  land  grant 307,  309 

for  failure  to  comply  with  conditions  in  deed  of  right  of  way. . .      321 

to  recover  street  occupied  by  railroad 506 

for  obstruction  in  highway 520,  525,  627,  528 

Effect  of  recovery  in,  for  railroad  in  highway 52-5,  528 

ELECTION 

by  stockholders;  quo  warranto  to  test  legality  of 695 

Mandamus  to  compel 933 
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(See  DiEECTOKsO 
(See  Municipal  Sdbsoriptions.) 
(See  Officbbs.)- 
(See  Taxation.) 

EMBANKMENTS.    (See  Constkuction,  Highway  and  Right  of  Wat.) 

EMINENT  DOMAIN 

Qaestions  of  usefulness  or  convenience  for  the  legislature  4,  5,  286,  291, 

323,  345 

Enforcement  of,  by  private  persons 8,  289,  290 

Right  to  exercise  of,  when  transferable  to  individuals 8 

Power  to  exercise  as  to  extended  route 13,  18 

When  one  railroad  permitted  to  use  location  of  another 21,284 

When  terminus  sufficiently  definite 30,  31 

Power  to  condemn  for  lateral  road 36,  276,  408-410 

Power  to  exercise  is  a  franchise 74,  28-5 

Power  to'exercise  a  second  time 275,  276,  277,  372 

Power  to  exercise  for  branch  road 276 

What  it  is 283-285 

All  contracts  are  made  in  reference  to 233 

When  the  right  exists 234 

When  it  passes  by  grant 284 

Power  of  state  to  divest  itself  of  right  of 234 

Taking  of  public  lands  by 284,  2S5 

Mode  of  exercising  right 285 

Who  may  enforce  it 285-290,  295, 296,  298,  299,  304,  361 

Control  of  general  government  over 236 

Damages — how  assessed 288 

Nature  of  taking  under 288 

What  is  a  "taking" 288,296,444,445,  500 

What  necessary  to  its  exercise 290 

For  what  purpose  it  may  be  enforced  291,  292,  293,  298,  299,  354,  371, 

379 
Power  strictly  construed...  291,  298,  322,  323,  328,  342,  343,  347,  351, 

364,  365 

Power  of  city  to  condemn  railroad  for  a  highway 291 

Amount  allowed  to  be  taken 291,  292,  361,  362 

Nature  of  interest  or  estate  conferred  by 292,  297,  330 

Measure  of  damages  as  affected  by  nature  of  estate  taken 292,  395 

Proceedings  to  prevent  taking  property 293 

for  additional  width  for  telegraph  line 293 

Effect  of  railroad  being  in  occupation  of  property. . .  294,  302,  303,  323 

Against  what  property  it  may  be  enforced 294-297 

Estoppel  to  deny  right  to  property  sought  to  be  condemned 295 

What  is  a  "  taking  "  of  another  railroad 296 

Parties 296,  336,  368,  370,422 

Compensation  where  plank  road  is  taken 297 
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What  interest  in  the  land  may  be  taken 297 

Limitation  as  to  time  of  exercise  297,  305,  332,  333,  350,  353,  359,  360 

For  underground  road 298 

Dismissal  of  appeal 298 

How  inchoate  rights  are  affected  by  its  enforcement 299,  300 

For  what,  when  taken,  the  property  ™ay  be  used 300,  301 

Compensation    301-305,  323,  324,  326,  340,  358,  361,  362,  365,  366, 

372-399 

Certiorari  to  review  proceedings 303 

When  award  and  tender  of  damages  a  defense  to  an  action  for 

entering  upon  land  pending  proceedings 303 

.Deposit  of  compensation  in  bank 303 

Stay  of  execution  for  damages 304 

Injunction  to  restrain  proceedings 304,  410-414,  431 

Remedy  by  statute  exclusive 304,  338-342 

Entry  without  making  compensation 305,  318,  327,  340 

Trespass  or  ejectment  for  wrongful  taking 305 

Effect  of  its  enforcement  as  to  judgment  liens 305,  306 

Impeachment  of  judgment  in 306 

Effect  of  company  owning  adjoining  land,  as  to  its  exercise. . .  322,  323 

Crossing  of  turnpike  roads,  etc 325,  326 

Form  of  judgment  in 326,  348,  363,  431 

Change  of  location  aft«r  judgment  for  damages 326,  327 

Sale  of  road  under  mortgage — effect  as  to  damages 327,  328 

Parties  to  proceedings  to  ascertain  damages 327,  328 

Proceedings  made  returnable  into  wrong  tribunal 323 

Notice  of  proceedings 328,  329,  360 

Compensation— benefits 329,  350,  358,  366,  392-394,  396 

Burden  of  proof  of  compliance  with  law  in  enforcing. . .  330, 331, 417  . 

Effect  of  consolidation  as  to  right  to  exercise 331 

Act  setting  aside  assessment  of  damages 333,  3.34 

Who  entitled  to  damages 334, 418-422 

Right  of  purchaser  of  land  to  intervene  in 334 

Compensation  for  possession,  pending  proceedings 334,  335 

Enforcement  against  tenants  in  common 335-338 

Effect  of  partition  on  appeal 335, 336 

Enforcement  against  remainder  men,  etc 336;  337 

Lease  pending  proceedings 336 

Enforcement  against  lessors  and  lessees 3.36,  337 

Assessment  of  damages  in  gross 33g 

Acts  in  excess  of  powers — remedy  therefor 339 

Acting  under  unconstitutional  law 339,  3  q 

Railroad  is  a  public  use 34Q 

Compensation — how  made _  34O 

Trial  by  jury  in 340,  350,  425^2  ^  430-432.  434,  4.;5 

Liability  of  company  for  acts  of  contractor  in  condemnation  pro- 
ceedings   , _ 041 
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Proceedings  under  difFerent  statutes 343 

Bond  for  damages 346 

Conformity  to  charter  and  statutory  requirements  347,  351,  364,  36-5 

When  owner  entitled  to  damages 348 

Costs 348,  437,  438 

Damages  for  occupancy  prior  to  assessment 350 

What  considered  in  arriving  at  damages 350,  351,  358 

What  (questions  considered  in  proceedings  under 351,  364 

Distribution  of  damages  for  mortgaged  property  taken 351 

Evidence  of  conformity  to  charter  or  statute — what  proper. ....      351 

Practice  in  condemnation  proceed.ngs 357,  359 

Rule  of  compensation 358,  361,  362,  365;  366,  372-399 

Validity  of  organization — when  essential 358 

Validity  of  certificate  of  location — when  essential 358 

Application  to  assess — ^how  made 359 

Proceedings  before  several  officers 860 

Form  of  verdict  for  damages ; 360 

Verdict  for  interest 360 

Burden  of  proof  of  ownership  of  land ; 362 

Power  of  condemnation  commissioners  to  try  title 362 

Laws  in  force  in  Illinois  as  to 363 

Wisconsin 364,  365 

Eailroad  not  incorporated — when  a  defense 368 

How  the  authorities  may  be  forced  to  assess 370-372 

When  question  of  corporate  capacity  can  be  raised  in  .........       374 

Taking  of  lands  after  construction  of  road 389 

Trial  of-issues  in 389 

What  terms  or  words  are  equivalent  to  "just  compensation  " . .      389 

Test  as  to  value  of  land  taken 390,  397 

Taking  of  fixtures,  etc.,  erected.for  purposes  of  trade,  under  New 

York  statute.. 409,  410 

Crossing  of  one  railroad  by  another 410,  411,  422 

When  franchise  is  treated  as  real  estate 411,  412 

What  right  or  title  is  conferred  by  assessment  and  payment. .  414-418 

Duration  of  rights  acquired  by 415 

Whom  proceedings  bind 417 

When  proceedings  under  general  law  or  special  charter 417,  418 

Requisites  of  judgment  in 419 

Effect  of  omission  of  necessary  parties 422 

of,  on  franchise  of  railroad  crossed  or  used 422 

Power  to  take  lands  includes  power  to  take  houses 422,  423 

Changes  of  venue  in 428 

Injunction  in  favor  of  an  assignee  of  damages 431 

Provisions  of  Illinois  Constitution  of  1870 432 

Prior  proceedings  a  bar 443,  444 

Damages  for  highway  or  other  railroad  crossing  a  railroad. .  444,  445 
What  is  "property" 444 
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Damages  on  taking  highway  for  railroad 498,  504,  505,  509,  510 

Nature  of  "  taking  "  of  highway 500 

Streets  are  held  subject  to 511 

Compensation  to  cities  on  taking  highway  for  railroad .'.       511 

Bight  of  abutting  landholder  to  compensation  for  railroad  in  a 

street 515-528 

Right  to  take  nonsuit  in 730,  731 

Removal  of  proceedings  to  U.  S.  court 766 

EMPLOYES.    (See  Servants.) 

ENGINEER.    (See  Construction  and  Servants.) 

EQUITY.    (See  Chancery.) 

ERECTIONS.    (See  Mortgage  and  Right  of  Way.) 

ESCROW 

t  When  subscription  to  stock  is 115,  116 

Parol  evidence  as  to  its  conditions 116 

ESTATES.    (See  Right  op  Way.) 
ESTIMATES.    (See  Construction.) 
ESTOPPEL 

to  deny  existence  of  corporation  contracted  with  as  such  321,  658,  659 
acceptance  of  charter  or  corporate  existence...  52,  75,  76,  156 

to  set  up  that  note  is  not  payment  of  a  subscription 54 

to  deny  making  of  contract  for  services  before  organization 62 

of  one  participating  in  irregular  organization  to  bring  quo  war- 
ranto         87 

to  deny  existence  of  corporation  by  subscriber 97, 157 

to  question  notice  of  meeting  for  organization 97 

to  take  advantage  of  change  of  purpose  by  corporation ...  97,  98,  200 
to  question  election  of  directors,  or  their  right  to  make  calls. . .      113 

to  assert  conditional  subscription 115 

of  municipality  to  deny  subscription,  or  power  to  give  bonds    118-122, 
:  125,  139,  140 

to  deny  recitals  in  municipal  bonds 141,  142 

subscription 148 

of  subscriber  to  allege  insufficient  amount  of  subscnption 150 

by  payments 150,  156 

to  question  organization 1.06 

by  taking  part  in  organization 157 

of  director  to  set  up  irregulurities  in  calls  for  stock 159,  160 

as  to  sale  of  pledged  bonds 245 

of  railroad  to  deny  validity  of  bonds  and  mortgages 2".2 

of  company  and  privies  to  deny  validity  of  bonds 253 

of  junior  mortgagee  and  bondholders 254 

to  deny  power  to  mortgage 254 

to  set  up  invalidity  of  contract  of  guaranty  of  bonds 264 

to  deny  right  to  property  sought  to  be  condemned 295 

of  land  owner  to  treat  permission  to  enter  on  land  for  right  of 

way,  as  a  nullity 320,  321 
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of  mortgagee  to  repudiate  agreement  for  right  of  way  by  mort- 
gagor      328 

of  railroad  to  deny  right  of  land  owner  to  cause  assessment  to  be 

made 331 

of  land  owner  to  obtain  injunction  after  construction  of  railroad 

on  his  land 354 

of  company  to  deny  title  of  defendant  in  condemnation  proceed- 
ings    361,  362,  369,  370 

to  question  award  of  damages  in  condemnation  proceedings. . .      364 
of  land  owner   by  accepting   compensation  'for  right  of  way 

365,  442,  443 

to  set  up  abandonment  of  right  of  way 440 

of  company  to  claim  damages  for  delay  as  against  contractor  for 

construction 468 

of  land  owner  to  Claim  damages  for  manner  of  construction  of 

road 472 

of  municipality  to  enforce  conditions  as  to  occupancy  of  its  streets 

by  a  railroad,  by  delay 649 

of  lessee  to  question  legality  of'lease 606 

of  land  owner,  by  acts,  to  deny  an  open  crossing  over  road 64-7 

to  deny  consolidation 599,  600,  601,  652,  653 

Doctrine  applicable  to  railroad  companies 651,  652 

to  deny  liability  in  second  action  for  same  cause . , 651,  6j2 

'to  deny  dedication  of  lands,  or  equitable  title  to 652 

of  creditor  levying  execution  to  deny  title  of  company 653 

to  treat  public  as  trespassers,  by  opening  grounds 653 

to  deny  liability  as  common  carriers 654 

receipt  of  goods  for  a  consignee 654 

when  a  question  for  the  jury 654 

to  deny  right  of  way 654,  655 

of  gas  company  to  disturb  railroad  tracks 656 

of  railroad  company  to  deny  doing  what  it  has  no  power  to  do  658,  657 

of  subscriber  to  stock  to  deny  validity  of  subscription 659 

Where  statfiments  of  an  agent  will  create 664 

to  deny  power  of  agent 665 

by  statement  of  damage  in  petition 853 

of  company  by  acceptance  of  act  of  exemption W74 

of  state  to  question  validity  of  sale  of  railroad 1501 

EVIDENCE 

of  charter 32 

as  to  corporate  character 32,  587 

Parol,  to  prove  ratification  of  subscription 60 

Proof  of  corporate  existence 75,  76,  77 

of  subsequent  acquisition  of  franchises 76 

of  consolidation , 88,  592 

Proof  of  organization,  where  preliminary  subscription  required        97 
Verbal  agreements  to  vary  written  subscriptions. ..  101,  102,  155,  755 
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Separate  writing  to  vary  contract  of  subscription 102 

Books  are,  as  to  amount  of  subscriptions 105,  150,  151,  160 

What  admissible,  as  to  performance  of  condition  to  transport 

freight  across  a  river • 109 

Parol,  as  to  conditions  of  an  escrow. .' ;  •  ■      H^ 

Parol,  as  to  performance  of  conditions - 116,  117 

When  writings  evidencing  performance  of  conditions  to  be  pro- 
duced        ^1'' 

I  Parol,  to  establish  waiver  of  conditions 117 

of  taxable  value  of  property  in  suit  on  county  bonds 141 

Corporate  books  in  suit  for  calls  of  stock '     100 

Subscription  to  stock,  how  proven 160 

Admissions  of  stockholders 199'  00- 

of  stockholders 199'  "0'^ 

of  publication  of  notice  of  calls  of  stock 201 

of  ownership  of  stock 205,  206 

Records  of  directors 212 

of  directors  in  behalf  of  company 218,  660 

By-laws — when ■. 227 

Oral  evidence  to  explain  ambiguity  in  note  given  by  an  agent. .      232 

of  title  to  public  land  grant 309 

of  ownership  of  land  taken  for  right  of  way 347 

Parol  evidence  to  show  trust  in  land  taken  for  right  of  way 347 

of  conformity  to  charter  or  statutory  requirements  in  condem- 
nation proceedings 351,  417 

of  necessity  of  railroad — how  made 353 

Expert  testimony  as  to  proper  method  of  construction  of  a  rail- 
road        355 

of  value  of  land  taken  for  right  of  way  379,  380,  382,  883,  385, 390,  391, 

397,  407,  850,  852,  853 

of  platting  of  land  taken  for  right  of  way 382 

as  to  damage  sustained  by  taking  land  for  a  right  of  way 385 

to  show  riparian  ownership 402 

Parol  evidence  to  prove  agreement  to  fence  right  of  way 423 

What  competent,  on  appeal  in  condemnation  proceedings 427,  435 

Parol  evidence  as  to  instructions  or  decision  of  commissioners  to 

assess  right  of  way  damages 437 

of  value  of  materials,  etc.,  taken  for  construction 455 

of  insolvency  of  contractor  in  suits  by  or  against  him 461 

of  acts  of  contractor,  to  show  how  he  understood  his  contract. . .      471 
Parol  evidence  to  show  that  erection  of  depot  is  consideration  for 

'    ■        conveyance  of  right  of  way 483,  484 

of  market  value  in  suit  for  damages  for  railroad  in  street 517 

of  title  in  same 518 

What  proper,  in  suit  for  damages  for  railroad  in  street 523 

of  ringing  of  bell,  etc.,  at  crossing 531,  1007 

that  plaintiff  looked  and  listened  at  highway  crossing , .      536 
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of  excessive  speed 54X 

of  plaintiff  'b  familiarity  with  dangerous  crossing — when  admissi- 
ble       550 

on  indictment  against  railroad  for  causing  death  of  a  person  580,  681 

on  indictment  for  obstructing  railroad  track 586,  587 

of  corporate  character  of  railroad,  on  indictment  for  burglary  in 

;         depot , 687 

Admissions  of  one  of  two  consolidated  companies 589 

of  power  of  corporation  to  contract  in  foreign  state 603 

of  negligence,  in  action  for  injury  to  live  stock 621,  628,  1408 

of  place  of  killing  stock 628 

of  negligence  and  oontributbry  negligence  63,  1024,  1026,  1027,  1044. 

1075,  1076,  1082-1085,  1087,  1089' 
necessary  to  sustain  verdict  fixing  responsibility  for  gate  being 

left  open 642 

as  to  sufficiency  of  cattle  guard . . . . ' 643 

Admissions  of  directors 660 

agents,  servants  and  employes  660-662,  668,  669,- 727, 

728 

of  appointment  of  agent 663,  664,  667 

When  knowledge  of  agent  treated  as  knowledge  of  principal  663,  664 

of  authority  of  agent  to  contract 666,  667 

Proof  of  notice  of  injury , 669 

Weight  of,  in  civil  actions 699 

of  negligence  causing  fire  701,  788,  789,  792,  796,  798,  799,  802-805,1084 

of  party  to  a  suit , , 702 

must  correspond  with  pleadings 703 

Objection  to,  when  and  how  taken 703 

to  impeach  books  showing  balance  in  favor  of  a  garnishee 

1         debtor 712 

Admissions  of  servants  of  company  in  garnishment 727,  728 

of  title  in  proceeding  for  injunction  to  restrain  interference  with 

right  of  way 7S4  . 

of  repeated  fires,  as  evidence  of  negligence 788 

of  value  of  property  destroyed  by  fire ■ 788,  789 

Expert  testimony  as  to  exposure  of  property  consumed  by  fire  . .      797 
of  damage  allowed  upon  taking  right  of  way,  in  action  for  dam- 
ages caused  by  fire 801 

as  to  occupancy  of  right  of  way,  in  actions  for  damage  by  fire. .      802 

necessary  to  establish  relation  of  master  and  servant 821 

is  to  conductor's  authority 824 

of  rules  of  company  to  show  negligence  of  servant 826 

of  habitual  drunkenness  of  injured  person,  in  mitigation  of  dam- 
ages  - 845 

Admission  of  improper,  to  enhance  damages 846 

as  to  damages  in  case  of  personal  injury 858,  859,  860,  862,  1099, 

1114,  HIS,.  1168,  1169,  1176 
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in  mitigation  6f  damages 866 

of  pecuniary  ability  of  one  of  several  defendants 867 

to  establish  cost  of  completing  contract  of  construction j      868 

of  incompetency  of  servant 871,  1219 

on  the  question  of  punitive  damages 871 

as  to  sufficiency  of  materials  used 871 

of  ultra  vires  contracts 942 

ratification  of  ultra  vires  contracts 943 

Parol,  as  to  notice  to  passenger  at  time  of  purchasing  ticket. . ..      968 

as  to  permission  to  stop  over  on  through  ticket 972 

of  conspiracy  in  loss  of  baggage 990 

Contradictory  statements  of  person  losing  baggage 990 

Check  as,  of  possession  of  baggage 998 

Testimony  of  owner  as  to  lost  baggage 1002,  1008 

I  as  to  negligence  of  an  infant 1070 

of  condition  of  track,  in  case  of  accident,  at  point  distant  from 

place  of  accident 1087 

of  conductor,  in  case  of  accident,  as  an  expert 1087 

'  of  medical  experts  in  cases  of  personal  injury 1096,  1099 

',  of  complaints  of  suffering  in  such  case 1096 

of  value  of  services  in  such  case i 1096 

\  Absence  of,  of  person  causing  injury 1097 

of  usages  and  customs  in  cases  of  personal  injury 1097,  1098 

of  special  damages — when  admissible 1098,  1099,  1114,  1115 

Life  tables,  in  cases  of  personal  injury 1099,  1167,  1168,  1176 

of  pecuniary  condition  of  parties 1099,  1100,  1115,  1148,  1170 

When  ordinances  regulating  rate  of  speed  are  admissible  in. . . .     1115 

to  impeach  release  of  damages 1128 

of  negligence  in  diminution  of  damages 1 134,  II35 

of  existence  of  beneficiaries,  in  actions  for  injuries  causing  death    1135 
of  damage  to  beneficiaries,  in  actions  for  injuries  causing  death  1143, 

1144 

of  pecuniary  status  of  parties  in  such  actions 1 148  • 

Parol,  as  to  effect  of  settlement  by  widow  on  claim  of  children, 

in  such  cases 1]49 

of  foreign  laws jjgg 

in  trial  of  indictment  for  causing  death  of  a  person 1162,  1163 

in  actions  for  personal  injury  causing  death 1172-1176 

of  identity  in  case  of  death jj74 

marriage _        ■^■^■J^ 

of  conversations  as  to  contract  for  compensation  of  employe 1208 

of  knowledge  of  defective  condition  of  road 1214   1216 

as  to  defective  condition  of  bridge 1215 

of  servant,  when  competent 1219  1288  1412 

of  contract  to  transport  freight  beyond  terminus 1234  1237  1293 

as  to  making  of  contract  limiting  liability  for  freight '  1250 

of  negligence  causing  loss  of  freight .'  1252  1297 
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Receipt  of  one  company,  as  evidence  for  another 1265,  1266 

Presumptions  as  to  loss  of  contents  of  package  carried  as  freight    1266 

Parol,  as  to  directions  on  freights  to  be  carried 1266 

of  partnership  between  connecting  lines , 1270 

as  to  usual  time  of  transit  of  freights 1272 

that  freight  is  ready  for  delivery 1288 

Competency  of  ^employes  as    witnesses  to  prove  delivery  of 

freight 1288 

Bill  of  lading  as,  of  contract  to  carry  beyond  terminus  of  line. .     1293 

to  contradict  or  vary  bill  of  lading 1273,  1319,  1320,  1321 

of  knowledge  of  terms  of  receipt  for  freight 1333 

of  offer  to  pay  damages — effect  of 1382 

of  killing  or  injury  of  live  stock 1403,  1408 

Expert,  as  to  suitable  fence 1407 

of  ownership  of  live  stock  killed  or  injured 1412 

Competency  of,  of  employe  causing  injury  or  loss 1412 

of  expert,  as  to  whether  injury  might  have  been  avoided 1412 

of  presentment  of  claim  for  injury  to  live  stock i 1413 

of  negligence  in  fencing  or  repairing  fence 1416 

to  show  unconstitutionality  of  statute 1429 

of  conduct  of  passengers  in  case  of  accident 1438 

as  to  what  are  dividends 1491 

(See  BuEDEir  oi'  Peooi'.) 

(See  Pboof.) 

EXCAVATIONS.    (See   Construction,  Highway   and   Right  of 
Wat.) 

EXCESSIVE   DAMAGES.    (See  Damages  and  Mbasuke  of  Dam- 
ages.) 

EXCESSIVE  FORCE.    (See  Passbngbes  and  Servants.) 

EXCLUSIVE  GRANTS.    (See  Right  of  Way  and  Land  Grants.) 

EXECUTION 

against  mortgaged  property 245,  247 

Levy  of,  on  property  in  hands  of  receiver 899,  900,  909 

Sale  of  railroad  under 901-91 1 

bonds 905 

stocks 910,  911 

Redemption  from  sale  under 922-924 

EXEMPLARY  DAMAGES.    (See  Damages  and  Measure  of  Dam- 
ages.) 

EXEMPTION.    (See  Taxation.) 

EXPERTS.    (See  Evidence  and  Right  of  Way.) 

EXPLOSIONS.    (See  Injuries,  Passengers  and  Negligence.) 

EXPRESS  COMPANIES 

Discrimination  against 1228-1281 

Liability  for  delivery  of  goods  carried 1232,  1233 

EXPULSION.    (See  Depots  and  Passengers.) 

EXTRA  BAGGAGE,    (See  Baggage.) 
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FALSE  IMPRISONMENT 

Action  for,  against  a  railroad 688 

FALSE  REPRESENTATIONS.    (See  Fraud.) 

FARES.    (See  Freights,  Fares  and  Tolls.) 

FARM  CROSSINGS.    (See  Fencing  and  Live  Stock.) 

FEME  COVERT.    (See  Married  Women.) 

FENCING 

within  a  river — what  constitutes  river 37 

Exemption  from,  not  affected  by  general  law 87 

Conditions  as  to,  in  deed  of  right  of  way 320,  321 

as  an  element  of  right  of  way  damages 376,  394,  396,  399 

Agreement  to  fence  right  of  way  not  provable  by  parol 423 

at  highway  crossings,  depots,  etc.    486,  622-624,  629,  633,  638,  639, 

1409 

at  private  crossing 495,  496,  646,  647 

When  may  be  compelled  as  police  regulation  557,  558,  559,  560,  616- 

619 

Indictment  for  failure  to  fence 582 

Liability  of  lessor  and  lessee  for  failure  to  fence  . . .  608,  609,  610,  611 

Liability  at  common  law 614-616,  1381 

Statutory  obligation  to  fence 616-621,  624-640,  1393-1413 

For  whose  benefit  intended 616,  619,  620,  629,  630,  631,  638,  643, 

1392,  1394,  1398 

I  To  whom  fencing  laws  apply 617 

Mandamus  to  compel 617 

Repair  of  dilapidated  fence • 617,  618 

What  are  unavoidable  accidents 618 

Insufficient  fence  constructed 620 

Instructions  as  to  duty  of 620 

Recovery  by  landholder  for  fence  constructed  by  him,  not  on  the 

line 620,  621 

When  agreement  to  fence  runs  with  land 621 

Liability  of  company  for  damage  to  crops 622,  638 

Liability  to  construct  cattle  guards 624.  627,  638,  640,  646,  647 

When  highway  abandoned 624 

When  stock  "  running  at  large  " 625,  626 

Etfect  of  land  owner  fencing 628 

Right  to  join  fences 628 

Statutes  apply  to  existing  roads 633 

Recovery  for  injury  to  stock  where  a  penalty  is  imposed  for  fail- 
ure to  fence. 633,  646 

As  to  negligence  on  failure  to  fence 633,  634,  635,  637,  638,  639 

against  unincloaed  lands 633,  634 

before  required  time , 634 

What  is  a  fence. 634 
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Time  to  fence 634,  635,636 

Who  to  decide  question  of  liability  to  fence 634,  635 

'  Liability  where  landholder  may  fence,  but  does  not 635 

■where  road  is  in  hands  of  contractors  or  lessees 636 

on  a  change  of  ownership 636 

Recovery  for  part  of  a  fence 637 

by  landholder  as  agent  of  company 637 

Who  bound  to  fence 639 

What  is  a  railroad,  as  to 639 

Repeal  of  law  giving  double  damages 639 

Injury  to  stock  where  land  owner  contracted  to  fence. . .  640,  643,  648, 

1382,  1396-1398,  1406,  1415 

Connection  between  injury  to  stock  and  failure  to  fence 640 

Statutes  of  Wisconsin  as  to 640 

Liability  for  defeetiye  fence 640-643 

Notice  and  repair  of  original  defects 641 

Leaving  open  gates  and  bars 642,  1395 

Contributory  negligence  of  owner 642,  643 

Kind  of  fence 642,  643,  1407 

waived  by  adjoining  owner 643 

Evidence  as  to  sufficiency  of  cattle  guard 643 

When  negligence  in  construction  a  question  for  the  jury    643,  644,  1416 

at  angular  approaches  to  highway  crossings 644 

Statutes  in  relation  to  partition  fences 644^-646 

When  statute  remedy  for  failure  to  fence  exclusive 646 

When  adjoining  owner  bound  to  keep  up  fence ti46 

Liability  to  make  cattle  guards  at  private  crossings 646,  647 

Right  of  railroad  to  make  gates  for  itself 646 

Estoppel  of  owner,  by  acts,  to  deny  an  open  crossing 647 

Leaving  open  fence  by  third  party 647 

Action  under  statute  for  injury  to  stock 648-650 

'Requirements  as  to  notice  and  affidavit  in  statutory  action 619 

Service  in  such  action , 649,  650 

Burden  of  proof  as  to 697,  698,  700,  1396,  1399,  WOO 

Action  against  railroad  for  erection  of  snow  fence 704 

Right  to  double  damages  for  want  of 854,  855,  1417-1420 

Contract  by  railroad  to  do — effect  of 1391 

Effect  of  adjoining  owner  making  repairs 1395,  1396 

Expert  evidence  as  to  suitable 1407 

Liability  of  other  companies  using  road,  for 1409,  1410 

Injury  to  stock,  from  defective 1413-1416 

Averments  in  pleadings  as  to 1415 

Liability  for  double  damages  for  failure  to  do 1417-1420 

(See  Lite  Stock.'' 

FIRE 

Indictment  of  railroad  for  causing 582 

Liability  of  lessors  and  lessees  for  damages  by 612,  799 
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Proof  necessary  to  rebut  presumption  of  negligence 700,  701 

Burden  of  proof  as  to  damage  by,   700,  701,  796,  798,  799,  804,  805, 

809,  810 

caused  by  throwing  coals  from  engine 700,  701 

Evidence  of  negligence  causing,  701,  7e8,  789,798,  799,  802-805,  1060, 

1082,  1084 

What  is  negligence  causing 701 

Liability  of  railroad  companies  at  common  law  for  damages 

caused  by 788-808 

Liability  for  damage  by,  when  operating  without  authority 788 

Proof  of  value  of  property  destroyed  by 788,789 

When  negligence  causing,  a  question  for  the  jury,  and  when 

not 788,  790,  791,  795,  798,  1082 

caused  by  unsafe  engines,  etc 791,  795 

Contributory  negligence  in  case  of  damage  by,  791,  793,  794,795,  797* 

798,  799,  800,  805 

caused  by  accumulations  of  grass,  etc 792,  793,  794,  798,  805 

Allegations  and  proof  as  to  negligence  causing 796 

Expert  testimony  as  to  exposure  of  property  consumed  by 797 

Proximate  and  remote  cause  of  damage  by,  701,  797,  798,  802,  803, 

805,  806,  807,  808,  810,  814-819 

Special  verdict  as  to  negligence  causing 793 

Comparative  negligence  as  applicable  to  cases  of  injury  by 793 

When  company  liable  for  damage  by,  caused  by  another  com- 
pany using  road 793 

In  whose  possession  property  is 801 

Evidence  of  damage  allowed  upon  taking  right  of  way 801,  818 

Destruction  of  baggage  by 801 

Evidence  as  to  occupancy  of  right  of  way 802 

Who  entitled  to  recover  for  property  destroyed  by 803,  814 

Destruction  of  cars  by,  before  delivery  to  company 805,  806 

caused  by  cutting  off  hose '.      806 

Insurance  upon  property  destroyed  by 806,  810,  811,  813,  814 

Measure  of  damages  for  property  destroyed  by 808 

Liability  by  statute  for  damage  by 809-814 

Who  liable  for  damages  by 812 

What  is  "property,"  destroyed  by 813 

"  along  the  route  " 813,  814 

Who  may  recover  for  damage  by,  in  case  of  mortgage 814 

Negligence  in  not  extinguishing 1018 

FIXTURES 

Permanency  of,  a  question  of  intention 10 

when  real  estate 9_11 

When  property  becomes  such,  so  as  to  come  within  mortgage  249,  250, 

258-260 
FLAGGING.    (See  Warnings.) 
FLAGMEN.    (See  Highwats.) 
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delaying  construction  of  road— effect  on  conditions 136 

(See  Freights.) 

FLYING  SWITCHES.    (See  Injuries  and  Switches.) 

FORECLOSURE.    (See  Mortgage.) 

FOREIGN  CORPORATION.  (See  Powers,  Actions  and  Taxation.) 

FORFEITURE 

When  a  penalty 567 

of  land  granted  to  aid  in  building  railroad 572-575 

Jurisdiction  of  chancery  in 572,  573 

FORFEITURE  OP  CHARTER 39-45 

Acquiescence  of  stockliolders  therein 89,  40 

Rights  of  creditors 39,  40 

Charter  provision  therefor 40 

for  non-performance  of  conditions 40 

by  abandonment  of  road 40 

by  change  of  termini 40 

Proceedings  for 41 

not  done  collaterally 41 

Acceptance  of  charter  from  another  state 41,  42 

Proceedings  for,  when  not  affected  by  prior  proceedings 41 

Waiver  thereof  by  state 42,  44 

Effect  of  waiver 44 

by  legislative  enactment — effect  as  to  franchise 43 

by  lapse  of  time 43,  90 

Failure  to  enforce  by  state 43 

Recognition  of  corporation  after  cause  for  forfeiture 43 

for  non-performance  of  condition  precedent — effect  as  to  subse- 
quent compliance 43 

by  withdrawal  of  trains 43 

Revivor  by  legislative  act 43,  44 

by  prosecution  ;0f  suit  to  annul  charter  of  another  corporation        44 

Legislative  power  to  declare,  cumulative  to  judicial 44 

for  failure  of  officers  to  reside  in  state 44 

Against  whom  proceedings  are  to  be  brought 45 

Distinction  between  repeal  acd  forfeiture 47 

Failure  to  assert — ^resumption  of  charter 79 

by  quo  warranto 86 

Proceedings  for,  must  be  by  state. ^ 86, 87 

Remedy  for,  not  affected  by  provision  for  repeal 86,<  90 

when  by  scire  facias 86,  87 

Declaration  of,  when  necessary 90,  91 

by  failure  to  construct  within  prescribed  time 90 

where  construction  is  by  lessee 91 

(See  Contract.) 
(See  CoNSTEUCTrON.) 
(See  Penalties.) 
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FORMER  ADJUDICATION.    (See  Rks  Adjudicata.) 

FRANCHISE 

Charter  is  the  source  of 12 

When  a  contract 17 

is  property 40 

When  can  he  surrendered  by  railroad 39,  40 

Effect  of  forfeiture  of  charter  as  to 43 

Capacity 73-78 

Whatis 72,  73,  285,  287,295 

Different  kinds— prerogative  and  ordinary 73 

Emanation  thereof 73 

Ordinary  franchises 73,  74 

When  can  only  be  exercised  in  other  states 74,  75 

Acquisition  of,  how  proved 76 

Length  of  its  existence 78 

Sale  or  mortgage  of . . . .  79,  237-242,  244,  257,  591,  879,  880,  882,  883 

Power  of  legislature  to  transfer 79,  591 

Forfeiture  of,  as  defense  to  suit  for  subscription 155,  156 

Taking  of,  by  eminent  domain 294,  295,  296 

What  is  abandonment  of 332 

When  treated  as  real  estate 411,  412 

Effect  on,  of  condemnation  proceedings 422 

Injunction  to  prevent  infringement  of 759,  760 

Sale  of,  by  statutory  permission 882,  883 

FRAUD 

in  mortgage  sale 91,  92 

When  a  defense  to  suit  for  subscription 144,  149, 158 

False  representations  to  A'oters 114,  125 

By  officer  making  subscription  or  issuing  bonds 124 

Allegations  as  to 124 

Repudiation  of  contract  for — time  of 158 

in  transfer  of  stock 180 

in  issuance  of  stock 182  183 

by  directors 213-222 

Fraudulent  sale  of  road 215,  220.  880,  881 

in  judicial  and  execution  sales 913,  914,  918,  919-921 

in  obtaining  ticket 959 

Evidence  of,  to  impeach  release  of  damages 1128 

in  concealing  or  misrepresenting  value  of  freight  shipped..  1333,  1334 
(See  Statute  of  Pkauds.) 

FRkE  passes.    (See  Passekgers.) 

FREIGHT 

Rules  as  to  carriage,  etc 227 

Law  governing  contract  for  transportation 235 

Actions  for  loss  or  injury  to,  687,  1222,  1224,  1238-1247,  1272,  1273, 

1330-1332 
Burdenofproof  in  actions  for  loss  or  injury  to,  698,  699,  1239,   1240, 

1247,  1248,  1251,  1253,  1261 
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Measure  of  damages  for  injury  to 855,  856 

loss  of 856 

failure  to  carry  in  reasonable  time  856-858, 

1314 

breach  of  contracfto  carry 869 

Bound  to  carry 1220-1223 

Liability  for,  beyond  terminus  of  road  1222,  1234-1238,  1244,  1245, 

1256-1260 

Carriage  of  car  as '.       1222 

Liability  for  loss  of 1222,  1224 

Agreement  to  carry,  at  certain  rate 1222 

Liability  for  loss  of  grain  sacks  carried  as,  to  be  returned  to 

shipper 1222 

Liability  for  wrongful  delivery  of 1223,  1233,  1274,  1275 

May  not  discriminate  as  to 1223-1231,  1370 

Liability  of  common  carrier  of 1224,  1238-1247,  1272,  1273 

Lien  upon,  for  storage 1224 

Place  of  delivery  of 1225,  1226,  1232-1234 

Mandamus  to  compel  carriage  of 1226,  1277,  1278 

Dangerous  property  offered  as 1231,  1232 

What  is  delivery  of 1233 

Contract  for  "  all  rail  "  transportation  of 1235 

Exemption  from  liability  for 1235 

Liability  for  opening  car  containing 1239 

What  is  a  conversion  of 1239 

Custom  as  to  liability  for  acts  of  servants  in  charge  of 1244 

Liability  for  chartered  car 1244 

delay  in  carriage  of 1244,  1245, 1246,  1270-1273 

Liability  for,  when  shipped  at  "  owner's  risk  " 1245,  1248,  1256 

Baggage  as 1246 

Contributory  negligence  of  shipper  of 1246,  1247 

Limitation  of  liability  for,  by  contract    1247-1256,  1260,  1261,  1332- 

1334 

Burden  of  proof  of  contract  limiting  liability  for 1252,  1253 

Limitation  of  time  within  which  to  claim  damages  for  loss  or 

injury  to ' 1253,1254 

What  is  "  perishable  property  " 1254 

Liability  for,  when  shipped  at  reduced  rate .  r 1256 

through 1256-1260 

of  connecting  lines 1260-1268 

for  loss  by  fire 1258,  1260,1261 

misdirection 1261,  1262,  1296, 1329,  1330 

Carrier  can  not  dispute  consignor's  title 1262 

Lien  for  cai-riage  of 1263,  1267,  1268,  1310-1312 

Liability  of  continuous  lines 1268-1270 

in  case  of  partial  loss 1271 

Effect  of  blank  receipt  for 1275,1276 
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Liability  for  money  on  person  of  passenger 1276,  1277 

When  Uabilityfor,  begins 1279-1282 

Liability  for,  as  warehoosemen 1279,  1285,  1286,  1296-1298 

When  liability  for,  ceases 1233,  1282-1294 

When  consignor  bound  to  take  back  injured  goods 1292 

Eight  of  carrier  to  receipt  for 1294,  1295 

Effect  of  same 1294,  1295 

Liability  of  company  to  furnish  wharfage  for 1295 

for,  to  underwriter 1298,  1299 

consignee,  when  a  bailee  or  special  owner 1299 

Live  stock  as 1299-1810 

Set-off  of  damages  for  injury  to,  against  freight  charges 1311 

Bonded  goods  as 1312 

Good  faith  of  shippers  as  to 1312 

Contract  to  carry,  on  time 1312-1314 

Seizure  of,  by  legal  process 1314-1316 

Destruction  of,  by  public  enemy 1316 

Release  of  damages  for 1334 

Discrimination  as  to  charges  for 1370 

(See  Bill  op  Lading.) 

(See  Consignment.) 

(See  Stoppage  in  Tkansitu.) 

(See  Live  Stock.) 
FREIGHTS,  FARES  AND  TOLLS 

Right  to  take 5,  80,  287,  1-347-1367 

When  state  may  regulate 5,  1367-1369 

Limitation  of,  in  charter 32 

Construction  as  to,  on  purchase  of  one  road  by  another 36,  37 

Penalties  for  taking  excessive  rates 569-672,  576-579 

Payment  of  overcharge  in  ignorance 569 

Intent  in  taking  overcharge 569 

Action  against  receiver  for  penalty  for  overcharge 670 

Recovery  of  penalty  where  voluntarily  paid 570 

Penalty  for  overcharge  of  another  company 571 

Allegations  as  to  penalties 578 

Repeal  of  statute  giving  penalty 578 

Suit  by  private  pai-ty  to  restrain  violation  of  franchise  by  taking 

iQegal  freights,  etc ^ 743,  744 

Discrimination  in 938,  1369-1371 

'  Pooling 939 

What  they  are 1346,  1347 

Right  to,  and  to  fix  rates 1347-1367 

of  state,  etc.,  to  fix  rates 1367-1369 

Action  necessary  to  establish 1369 

of  lessees I37I 

Overcharges  and  violations  of  rate-laws 1371-1375 

Drawbacks  or  rebates  on 1375 


INDEX.  1547 

FREIGHTS,  FARES  AND  TOLLS— Continued.  ^^"^^ 

(See  Penalties.) 

(See  Ultra  Viebs.) 
FREIGHT  TAX.    (See  Taxation.) 
FREIGHT  TRAINS.    (Se6  Passengers.) 
FRIGHTENING  TEAMS.    (See  Actions  and  High-ways.) 
FROST.    (See  Freight.) 
FRUIT  TREES.    (See  Right  of  Wat.) 

G. 

GARNISHMENT 

Railroads  liable  to 64,  710,  711-717 

Answer  in 64,83,  712,  725,  726 

of  mortgaged  revenues,  etc 245 

of  contractor  for  construction 463,  464,  466 

The  proceeding 710,  711 

Garnishee's  rights  can  not  be  varied 711,  712,  713,  726,  727 

of  railroads 711-717 

Effect  of  answer 712 

What  may  be  gamisheed 712,  713,  714 

of  income,  etc. 712,  714,  721,  722,  726,  727,  1378 

Evidence  to  impeach  books  showing  balance 712 

where  there  is  only  a  contingent  liability 712,  718 

when  money  becomes  due  to  debtor 713 

of  mortgagee .' 714 

of  money  wrongfully  obtained 714 

of  property  wrongfully  converted 714 

Set-off  against 714,  723 

When  seizure  of  property  necessary 714-717 

of  money  under  Kentucky  code 715 

Service  in 715,  717-719 

where  property  is  not  in  possession  of  garnishee 716,  716 

of  subscriptions  to  stock 717 

in  what  county  brought 718 

in  what  jurisdiction  enforced 720-722 

where  property  is  out  of  jurisdiction 720,  721,  727 

as  a  defense  to  suit  for  money  or  property  gamisheed 722 

Garnishee's  knowledge  of  ownership  of  property 722,  723 

Payment  of  freight  and  charges 723 

When  agents  of  company  subject  to,  for  company's  money. .  723-725 

where  property  is  exempt  from  execution 726 

Admissions  of  servants  of  company  as  evidence  in 727,  728 

GAUGE 

Change  of,  by  connecting  road 28,  29 

GENERAL  LAW.    (See  Charter.) 

GRADE.    (See  Highways  and  Railroad  Crossings.) 

GRANT 

of  franchise — when  a  contract 1'! 


1548  INDEX. 

Page 
GEklUT— Continued. 

when  beneficial,  acceptance  presumed 19 

of  aid  in  charter,  a  contract 25 

(See  Land  Grants.) 
GRATUITOUS  PASSENGERS.    (See  PassSngeks.) 
GUARANTY.    (See  Bonds  and  Powbbs.) 

H. 

HIGHWAYS 

Status  of  railroads  as 1-8 

Averment  as  to  right  to  occupy 78 

What  is  a  "  taking  " 288,  500 

Remedy  for  construction  of  road  in 288 

Liability  of  railroad  for  damages  for  construction  in 288,  289,  356 

Restoration  of,  by  railroad   288,  289,  456,  498,  545-547,  549,  554,  555, 

584,  585,  933,  934 

Title  of  act  authorizing  railroad  therein 290 

Condemnation  of  railroad  for 291,  444,  445,  553-556 

Railroad  in— measure  of  damages  for,  oOl,  356,  392,  407,  414,  498,  504, 

505,  509,  510,  515-528,  783,  784 

Right  to  construct  railroad  on 412,  497-502 

Grossing  of,  by  railroadw 455,  456 

Running  of  railroad  lengthwise  on 456 

Obstructions  to  view  at  crossings 456 

Erection  of  switches  in , 489,  490 

Right  of  railroad  to  stop  in 499,  500,  1442,  1443 

Right  of  railroad  to  remove  materials  therefrom 500 

Right  to  lay  double  track  in 500,  505,  506 

Right  to  tunnel  under 501 

Liability  of  company  for  unskillful  construction  of  railroad  in 501, 

510,  521 

Boundary  of 502 

When  right  to  their  user  passes  by  grant 501,  502 

Dedication  of  right  of  way  lands  for. . .  j 502,  503 

When  user  of,  by  railroad,  is  a  nuisance 503-507,  513,  583 

Action  for  incidental  injuries  by  use  of  raib-oad  in    504,  510,  516,  517, 

518,  527 
Injunction  to  prevent  use  of,  by  railroad    504,  505,  506,  511,  512,  526, 

744,  7.54 

Construction  of  railroad  in,  at  unauthorized  place 506 

'  Ejectment  to  recover,  when  occupied  by  railroad 506 

;  Occupation  of,  under  illegal  order  of  inferior  tribunal 507 

,  Police  power  of  towns  and  cities  over 507-515 

Requisites  of  grant  to  railroad  of  rights  in ^ . . .      508 

Consent  of  city  to  use  of,  by  railroad— when  revocable 509 

Consent  of  abutting  landholder  to  location  of  railroad  in 510 

Liability  of  city  for  improperiy  allowing  construction  of  railroad 

^" 511 
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Compensation  to  city  on  taking  highway  for  a  railroad 511 

Grading,  paving  and  repairing  of,  hj  railroad 512,  513,  514,  515, 

1423, 1424,  1482,  1433,  1436 

Release  of  railroad  from  obligation  to  construct  culverts  in 515 

Right  of  abutting  landowner  to  compensation  for  railroad  in  515-528 

1425,  1426, 
Evidence  of  market  value  of  land,  as  affected  by  railroad  in ... .      517 

Who  is  an  adjoining  o.wner 517 

Who  may  recover  for  railroad  in 518,  519 

Evidence  of  title  in  suit  for  railroad  in 518 

Eight  of  railroad  to  change  grade  at  crossing 519,  547,  548 

Remedy  for  obstruction  in  520,  525,  527,  528,  544,  545,  546,  547,  549- 

651. 1090,  1091 

Improper  construction  or  wa.nt  of  repair  of  railroad  in 521,  1120 

When  benefits  of  a  railroad  in,  considered 523 

What  evidence  proper  in  suit  for  damages  for  railroad  in  street      523 
When  suit  for  damages  for  railroad  in,  a  bar  to  subsequent  suit      523 

Damages  for  two  railroads  in  same  highway 524 

Bell-ringing,  and  other  signs  and  signals  at  crossings  of 528-531 

Duty  of  persons  and  company  at  crossings  of 531-548 

Injury  to  flagman  at  crossing 538 

Railroads  in — care  of  persons  and  company 538,  539 

Speed  of  trains  in 541,  542,  551,  552 

Obstruction  of,  by  unloading  cars 544,  545 

Injury  by  erection  of  culvert  in 546 

Liability  of  railroad  for  repair  of  bridge  on 546 

What  included  in  "  crossing  " 546 

When  jurisdiction  of  highway  commissioners  as  to  occupation 

or  restoration  of  highway  will  be  controlled  by  mandamus      547 
Change  or  alteration  of,  by  railroad  crossing — necessity  of. . .  547,  548 
Ouster  of  company  for  non-compliance  with  conditions  as  to  oc- 
cupancy of 548,  549 

Estoppel  of  municipality  to  enforce  conditions  against  the  com- 
pany    549,  655 

Change  of  route  of  highway  by  railroad  at  crossing 550,  651 

Remedy  to  compel  railroad  to  comply  with  law  as  to  crossings. .      551 

Penalty  for  omission  to  ring  bell  at  crossings  of 552 

Existence  of,  how  shown 552,  553 

Crossing  railroad  by 553-556 

When  viaducts  required  to  be  made  at  crossings 654 

Notice  to  railroads,  as  owners  of  "improved  property,"  upon 

laying  out 554 

What  damages  allowed  to  railroad  on  crossing  by 555,  556 

Who  liable  to  construct  approaches  at  crossing 555,  583 

for  injuries  at  crossing 555,  556,  1128,  1129 

What  included  by  bridge , 556 

Indictment  of  railroad  for  not  repairing 582,  583 

Indictment  for  obstruction  of 583,  584 
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A^en  gate  in,  is  not  a  nuisance 583 

When  restored  "  convenient  as  may  be  " 584,  585 

Acceptance  of  dedication  of 585 

Fencing  at  crossings  of 622-624,  629,  644 

Estoppel  to  deny  rights  of  railroad  in 655 

Injury  by  railroad  in,  by  fright  of  horses,  etc 704,  705 

Injunction  to  prevent  obstruction  of,  by  railroad 745,  746 

When  obstructions  in,  will  be  ordered  removed 746 

Injunction  to  prevent  taking  depot  grounds  for 7o7 

Mandamus  to  compel  company  to  provide  for  crossings  at 932 

restoration  of 933,  934 

Negligent  running  of  trains  in 1048,  1066 

Injury  by  want  of  repair  of  railroad  in 1120 

leaving  excavation  in 1122 

to  persons  at  crossings 1128,  1129 

Obstruction  of  crossings  by  street  cars 1442,  1443 

(See  Street  Railways.) 
HORSE  RAILWAYS 

in  Maryland — ^incorporation  of 49 

(See  Street  Railways.) 
HUSBAND  AND  WIFE.    (See  Married  Women.) 

I. 

IMPROVEMENTS.    (See   Taxation,  Right  op  Way  and  Mort- 
gage.) 

IMPUTED  NEGLI&ENCE.    (See  Negligence  and  Contributory 
Negligence.) 

INCOME 

To  whom  it  belongs 1376,1377 

Mortgage  of ., 1377,1378 

Gramishment  or  other  legal  process  as  against  mortgage  of 1378 

INCOMPETENCY  OF  SERVANTS.    (See   Servants,  Passengers 
AND  Injuries.) 

INCREASE  OF  CAPITAL  STOCK.    (See  Stock.) 

INDICTMENT 

for  nuisance  in  highway— requisites  of 505,  582 

When  proper  remedy  for  nuisance 507,  582-585 

of  railroad  for  non-user  of  road 572 

of  railroad  for  causing  death  of  a  person 580-582,  1162-1166 

Averments  in  such 581 

Who  liable  to 582 

of  railroad  for  creating  a  nuisance 507,  582-585 

Averments  in  such 503 

for  failure  to  erect  fence 582 

causing  fire 582 

Liability  of  railroad  to,  generally 588,  584 

for  failure  to  give  signals 585 
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for  violation  of  Sunday  laws 585 

acts  sanctioned  by  law 585 

obstruction  of  railroad  track — averments  in 587 

burglary  in  depot — ^requisites  of 587 

INEVITABLE  ACCIDENT.    (See  Negligence.) 
INFANT 

Subscription  to  stock  by 185,  186 

Plea  of  infancy 186,  187 

When  chargeable  with  negligence...  537,  699,  1019,  1028,  1067-1070 

Action  for  injury  to 690 

Measure  of  damages  for  injury  to. 736,  787,  1105 

When  chargeable  with  negligence  of  parent  or  guardian. .  1021,  1022, 

1028,  1029,  1036,  1037,  1070-1074 

Evidence  as  to  negligence  of 1070 

Injury  to,  when  a  passenger 1104,  1105 

INJUNCTION 

to  prevent  misapplication  of  funds,  or  change  of  object 24,  71 

to  prevent  issue  of  bonds  by  or  to  railroad  company 66,  126,  761 

to  prevent  one  railroad  from  taking  stock  in  another 80,  96 

Dissolution  of,  on  answer 82,  752 

to  prevent  election  of  directors,  etc 198,  199 

to  prevent  judicial  sale  of  mortgaged  property 245 

to  prevent  taking  property  by  eminent  domain 293,  304,  330,  340, 

365,  434 

by  remainderman  to  prevent  use  of  right  of  way 328 

to  restrain  operation  of  road  until  payment  of  right  of  way  dam- 
ages   334,354,367,441,442 

to  prevent  construction  of  road  contrary  to  plans,  etc.,  assessed 

by 362 

to  prevent  entry  on  right  of  way.    Estoppel  by  "acoeptanoe^of 

compensation 365 

to  prevent  taking  fixtures,  etc.,  erected  for  purposes  of  trade  in 

New  York '.. 409,410 

to  prevent  taking  right  of  way 410-414,  431,  749-764 

to  prevent  crossing  of  one  railroad  by  another 410,  411 

to  prevent  construction  of  railroad  on  public  highway. .  412,  604-506, 

511,  512,  626 
in-  favor  of  an  assignee  of  damages,  to  prevent  taking  right  of  ' 

way 431 

When  bill  for,  may  be  maintained  together  with  assessment 

proceedings 434 

to  ^prevent  using  right  of  way  where  damages  are  barred  by 

limitation 441,  442 

to  restrain  diversion  of  stream 472 

to  prevent  running  trains  until  construction  of  cattle  way 495 

to  compel  operation  of  road,  or  to  restrain  abandonment 573 

against  railroad  companies— general  principles 741-743 
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When  discretion  of  the  court  will  be  reviewed 742 

must  be  obeyed,  although  erroneous 742 

When  granted ''42,  743 

to  prevent  issuance  of  passes 742,  743 

at  suit  of  private  party,  for  injury  common  to  the  public 743-745 

to  restrain  or  prevent  public  nuisance 743-745,  748,  749 

to  prevent  obstruction  of  highway  by  railroad 745,  746 

Interest  on  dissolution  of 746 

Who  controls  proceedings  for 746 

to  prevent  abuse  of  corporate  power  by  railroad 746-748 

Parties  in  suits  for •  ■  •      749 

to  prevent  collection  of  stock  subscriptions  by  company 754,  755 

to  restrain  sale  of  lands  under  an  assessment  of  taxation  to  pay 

an  illegal  subscription  to  stock  by  a  county 755 

to  prevent  breach  of  contract  to  locate  depot 756 

to  prevent  railroad  company  from  constructing  branches  before 

main  line 756,  757 

to  prevent  taking  depot  grounds  for  highway 767 

to  restrain  tax  levy 757,  758 

Recovery  of  attorney's  fees  in  action  on  injunction  bond 758 

to  prevent  multiplicity  of  suits 759 

commission  of  crime 759 

infringement  of  company's  franchises 759,  760 

to  restrain  transfer  of  railroad  grant  lands 760 

against  executive  department  of  the  state 760 

to  protect  rights  of  receiver 760,  761,  900 

to  prevent  breach  of  trust  by  directory 761 

(See  Chancery.) 
INJUEY 

committed  in  foreign  state— jurisdiction 85 

Limitation  as  to  amendment  of  declaration 85 

when  enforced  in  foreign  state 85 

inflicted  at  depot 475,  476,  477,  478,  479,  1130,  1131 

to  one  having  implied  license  to  cross  the  track 476 

to  person  by  train  accidentally  on  side  track 488 

to  one  attempting  to  take  train  without  ticket 488 

in  making  running  switch 491,  492 

at  crossing  of  turnpike  road  with  railroad ,  555,  556 

Estoppel  to  deny  liability  for 656,  657 

Action  for,  on  connecting  track 690 

to  married  woman 690 

infant 690,  699 

apprentice 690 

stock  at  depot 691 

when  transitory 691 

by  scare  of  team 704,  705 

Form  of  action  for 828 

General  duties  and  liabilities  of  company  as  to  prevention  of.  1120, 1121 
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Care  of  person  injured 1121 

from  careless  using  or  keeping  dangerous  structures 1121 

to  persons  intruding  on  track 1122-1128 

to  persons  at  highway  crossings 1128,  1129 

received  in  passing  under  cars 1130 

causing  death.    Action  for,  at  common  law 691,  1132,"  1133 

by  statute 1133-1149 

Jurisdiction  of  federal  courts  in 1134 

Limitation'  of  actions  for 85, 1 136,  1176, 1177 

Evidence  a.s  to  time  of  death  of  husband  and 

wife,  killed  in  the  same  accident 1137 

Granting  of  ancillary  administration  for  purpose 

of  prosecuting  suit  for 1138,  1171,  1172 

Measure  of  damages  in  case  of 1139,  1142,  1146, 

1148, 1167-1170 
Action    against  administrator  for   permitting 
surviving   husband  to  collect  and  retain 

damages  for  wife's  death 1140 

Eepeal  of  statute  giving  action  for 1144 

Extra-territorial  effect  of  statutory  action  for  85,1149- 

1162 
Pleadings  in  cases  of. . .  1150,  1158,  1160,  1162, 1164, 

1165,  1172-1176 

Indictment  for 1162-1166 

Claim  for  damages  for,  is  not  assets 1171,  1172 

Evidence  in  actions  for 1172-1176 

(See  Passengers.) 
(See  Servants.) 
(See  Live  Stock.) 
INJURIES  BY  FIRE.    (See  Fire.) 

TO  CARS  BY  CATTLE.    (See  Fencing  and  Live  Stock.) 
INSOLTENCY 

of  railroads 887,  888 

Lien  of  servants  for  wages  in  ease  of 1209 

INSTALLMENTS.    (See  Stock.) 
INSTRUCTION 

Error  in 538 

as  to  duty  of  fencing  railroads 620 

as  to  weight  of  evidence 699 

not  applicable  to  the  evidence 732 

Erroneous,  subsequently  qualified 733 

in  an  immaterial  matter 733 

Disregard  of,  as  ground  for  a  new  trial 737 

as  to  measure  of  damages  in  case  of  personal  injury 859 

Failure  of  court  to  give,  as  to  measure  of  damages 860 

as  to  contributory  negligence 1022 

as  to  negligence 1081 

as  to  giving  signals,  etc.,  and  other  care 1123 
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IHSCJRANCE 

Liability  to  underwriter  in  caae  of  loss  or  injury  of  freights  in- 
sured   1298,1299 

(See  Evidence.) 
INTEREST 

Contract  for  mutual  interest  on  bonds  and  stock 131 

on  stock,  when  carried  by  execution  sale.. 131 

— effect  on  subscription 145 

when  and  hpw  may  be  paid 145 

When  recoverable  from  subscriber  to  stock 16? 

on  dividends  of  preferred  stock 168 

on  mortgages — priority  as  to  dividends 169 

on  stock — when  a  dividend 171 

on  taxes — when  recoverable^ 171,  1503 

on  stock — to  whom  payable 180 

on  capital  stock 185,  208 

Powers  of  railroad  as  to  payment  of 230 

on  railroad  bonds 251,  252,  265,  266 

Effect  on  mortgage  of  invalid  rate  of. 253 

What  is  usury  in  bonds 255 

on  bonds — ^failure  to  pay — provision  for  maturity 262 

— money  lent  to  pay — recovery  of,  in  foreclosure  pro- 
ceedings       272 

on  right  of  way  damages 387,  390 

when  allowable  to  contractor  for  construction 464 

on  dissolution  of  injunction 746 

on  damages  for  destruction  of  property  by  fire ■. 808 

when  allowable  in  case  of  injury  to  live  stock '. 854,  855 

for  injury  to  or  loss  of  goods 857 

INTERPRETATION.    {See  Constbtjction.) 
INVENTIONS.    (See  Injuries,  Servants  and  Pike.) 

J. 

JEWELRY.    (See  Baggage.) 

JOINT  AND  SEVERAL  LIABILITY.    (See  Passengers.) 

JUDGMENT 

in  action  to  compel  construction  of  private  crossing 494,  495 

against  consolidated  company — execution  of 590 

Lien  of,  on  railroads 903  904 

JUDGMENT  LIEN  

on  land  taken  by  eminent  domain 305,  306 

JUDICIAL  NOTICE.    (See  Charter  and  Evidence.) 

JUDICIAL  SALE.    (See  Sales.) 

JURISDICTION 

of  torts  committed  in  foreign  state 85 

Objection  to,  how  made 85 

of  U.  S.  courts  over  suit  to  restrain  re-grant  of  lands 310 

of  federal  courts  to  entertain  action  for  injury  causing  death. . .    1134 
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JURY  •  ^''"'^ 

Necessity  of,  in  suit  under  statute  for  calls  of  stock 160 

Right  to,  in  condemnation  proceedings    288,  340,  350,  425-428,  430- 

432,  434,  435 
What  questions  are  for  529,  530,  535,  586,  537,  541,  570,  629,  634,  635, 
643,  644,  654,  665,  667,  788,  790,  791,  795,  798,  823,  824,  867,  871, 
908,  915,  953,  971,  1006,  1008,  1011-1015,  1021,  1030,  1042,  1043, 
1056,  1058,  1059,  1065,  1066,  1073,  1076-1082, 1085,  1093,  1118, 
1119,  1124,  1168,  1180,  1211-1213,  1215-1217,  1235,  1244,  1246, 
1262,  1284,  1289,  1290,  1307,  1308,  1323,  1392,  1398,  1416 

Special  verdict  of,  as  to  negligence 798 

(See  Vbrdict.) 
JUSTICES  OF  THE  PEACE.    (See  Fencing  and  Lite  Stock.) 

K. 

KILLING  STOCK.    (See  Fencing  and  Live  Stock.) 

L. 

LABORERS.    (See  Servants.) 

LACHES 

in  enforcing  contract  concerning  land  grant 58 

in  applying  for  injunction  to  prevent  abuse  of  corporate  power 

746,  747 

LADIES'  CAR.    (See  Passengbhs.) 

LAND.  (See  Real  Estate.) 

LAND  GRANT 

To  whom  it  inures,  when  the  contract  to  procure  it  is  between 

two  or  more '. 58 

Laches  in  enforcing  contract 58 

to  a  railroad  from  the  government — effect  as  to  its  public  or  pri- 
vate character 64,  309 

Priority  between,  as  to  right  of  way 274 

Public  grants 307-310 

When  the  title  passes 307,  308 

Right  of  government  to  resume 307,  308 

When  taxable 307 

Ejectment  on 307 

When  operative 308,  309 

Effect  on  prior  grants  or  appropriations 309 

construed  strictly 309 

Failure  of  grantee  to  record  map 309 

Defenses  to  action  for 309,  310,  31 1 

Evidence  of  title , ,S09 

Transportation  for  the  government 309 

Jurisdiction  of  U.  S.  courts  over  suit  to  restrain  re-grant 310 

Performance  of  conditions 310 

Private  grants 310,  311 

When  allowable 310 
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LAND  GUA'NT— Continued. 

Conditional  grants ^ 310 

Who  may  take  advantage  of  failure  to  perform  conditions. . .  310,  311 

Mortgage  on 311 

of  right  of  way — effect  as  to  subsequent  purchasers 441 

When  may  arise  by  implication 501,  502 

Requisites  of • .      508 

Injunction  to  restrain  transfer  of 760 

LANDLORD  AND  TENANT.    (See  Right  op  Wat.) 

LATENT  DEFECTS.  (See  Negligence,  Passengers  and  Servants.) 

LATERAL  RAILROAD 

Subscription  in  aid  of,  by  railroad — manner  of 7 

Definition  of 36 

Power  to  condemn  lands  for 36 

LEAPING  FROM  TRAIN.    (See  Passengers.) 

LEASE 

authorized  by  amendment  to  charter 25 

Power  of  foreign  corporation  to  lease  and  operate  railroad  66,  603, 604 

of  road— effect  on  subscription 107 

Ji-ower  of  railroad  to  lease 241,  608,  604,  605,  612,  613 

by  trustee  in  crusi  deed 256 

of  road  pending  condemnation  proceedings 336 

of  right  of  way — effect  of , 440 

Effect  as  to  liability  for  injuries  caused  by  obstructions  in  high- 
way          547 

Evidence  an  to  power  to 603 

How  made 603 

Statutory  power  to 604,  605 

What  passes  by 604,  605 

When  an  assignment 604,  605 

Which  charter  controls  as  to 605,  610-612 

Powerof  receiver  to 605,  890 

Effect  as  to  condemnation  money 605 

Liability  of  lessors  and  lessees 605-609,  611,  612,  1399 

Estoppel  of  lessee  to  question  legality  of 606 

Effect  as  to  other  leases  held  by  lessor 606 

When  lessee  and  receiver  jointly  liable  for  injuries 608 

Effect  as  to  fencing 608,  609,  611 

Mortgage  of 609,  610 

Leasing  railroads  in  various  states 612,  613 

Rights  of  creditors  and  mortgagees  as  against 612 

to  pay  corporate  debts 613 

Parties  to  proceeding  to  compel 613 

Power  of  agent  to  make 668 

Effect  as  to  statutory  duty  to  give  warnings  at  highway  crossings    1005 

Effect  as  to  rates  and  fares 1371 

Injury  to  live  stock  by  lessee I.399 

Effect  of,  on  taxation 1507 
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LEGISLATION  ^"""^ 

Contract  to  procure 57  58 

LEGISLATURE 

Power  of,  to  revive  a  forfeited  charter,  and  effect  of  revivor 43,  44 

Power  to  legalize  defective  orffanization 77 

Power  of,  to  transfer  franchises  or  property  of  corporation 79 

LIBEL 

When  corporation  liable  for 664,  665 

LICENSE 

When  precluded  by  franchises  granted 17 

to  construct  crossings — when  revocable 294 

When  agreement  to  grant  right  of  way  is 316 

to  enter  on  land  and  construct  road  without  complying  with  con- 
ditions in  deed  of  right  of  way 320,  321 

to  enter  on  land  and  construct  road — when  revocable 321,  783 

Removal  of  rails  on  revocation  of 821 

to  enter  on  land — when  revocable 783 

LIEN.    (See  Pkeight,  Stock  and  Right  of  Way.) 

(See  Mechanics'  Liens.) 
LIFE  TABLES.    (See  Evidence.) 
LIMITATION 

of  time  in  which  to  construct,  as  applied  to  lateral  road 36 

Effect  thereon  of  amendment  of  declaration 85 

When  enforced  in  foreign  state 85, 1448, 1449 

as  to  dividends  on  stock. . .' 173,  1448 

liability  of  directors 220 

foreclosure  proceedings 271,  273 

right  of  way  damages 279, 441,  442,  753,  1444-1446 

as  to  exercise  of  right  of  eminent  domain 297,  332,  333, 1444-1446 

as  to  building  branches 297 

as  to  occupation  of  right  of  way 331 

When  statute  of  limitations  a  defense  to  an  action  for  failure  to 

restore  or  repair  highway  crossing 545,  547 

of  action  for  injury  causing  death ^  1136,  1176, 1177 

in  actions  and  proceedings  concerning  right  of  way 1444-1446 

for  injuries  to  live  stock 1446,  1447 

for  injuries  to  persons. . , 1447,  1448 

against  foreign  corporations 1448,  1449 

on  stock  subscriptions 1449,  1450 

for  statute  penalties 1450 

When  it  begins  to  run 1450-1453 

of  claim  by  set-off 1451, 1452 

action  for  injuries  caused  by  live  stock 1451,  1452 

actions  for  taxes 1473,  1490 

LIMITATION  OE  LIABILITY.    (See  Baggage,  Live  Stock,  Passbn- 

OBRS,  Freight  and  Negligence.) 
LINE  OF  ROAD.    (See  Location.) 
LIQUIDATION 

Amendment  to  charter  making  pro  vision  for 25 
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LIVE  STOCK 

Injury  to  by  defective  cars 2:35 

at  depot  grounds 4S6,  487, 691 

at  private  crossing , 495,  496 

Liability  of  lessor  and  lessee  for  injury  to 608,  609,  610,  611,  686, 

1399 

Injury  to,  at  common  la^ 614-616,  1379-1393 

under  statute  requiring  fencing  616-621,  624-640,  648-6"  0. 

1393-1413 

What  are  "  unavoidable  accidents  " 618 

Proof  of  negligence  in  action  for  injury  to 621, 628 

Liability  for  iiyury  to  at  highway  crossings  and  public  places  622-624, 

629,  633,  638,  639 

Degree  of  care  required  as  to 625,  631,  632 

When  "  running  at  large  " 623, 626,  631 

Injury  to,  when  unlawfully  at  large 626 

When  owner  chargeable  with  contributory  negligence. .  626,  627,  629, 

637-639,  642,  643,  1063 

Evidence  of  place  of  injuiy 628 

Injury  to,  where  not  stock  of  adjoining  owner  629,  630,  631,  632, 1407, 

1408 

Liability  for  injury  without  negligence 632 

Recovery  for  injury  to,  where  a  penalty  is  imposed  for  failure  to 

fence 633 

Negligence,  where  company  fails  to  fence 633-635,  637,  638 

Injury  to,  at  pla<2e  not  required  to  be  fenced. .  633,  634,  635,  636, 1409 

where  fence  is  erected  before  required  time 634 

where  landholder  may  fence,  but  does  not 635,  646 

Allegations  as  to  time  and  place  of  injury  to 635,  639,  650 

Injui  y  to,  by  road  in  hands  of  contractors 636 

where  landholder  has  fenced  for  the  company 637 

What  is  a  railroad,  as  to  injury  to 639 

Repeal  of  law  giving  double  damages  for  injury  to 639 

Injury  to,  where  owner  is  bound  to  fence 640,  643,  648,  1396-1398, 

1406,  1415 

connection  with  failure  to  fence 640 

from  defective  fence 640,  643,  1413-1416 

by  leaving  open  gates  and  bars 642,  1394 

where  owner  has  waived  fencing  or  acquiesced  in 

defects 643 

where  fence  is  left  open  by  third  party 647 

Service  of  notice  and  affidavit  in  action  for  injury  to 649 

Notice  and  affidavit  in  one 649 

Service  in  such  action 649,  650 

Tender  of  damages  for  injury  to,  when  good ;  650,  1382 

Action  for  damages  to  railroad,  caused  by  running  over 692,  693 

Burden  of  proof  in  actions  for  injury  to  697,  698,  699,  700,  1389.  1390, 

1396,  1399,  1400, 1412 
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LIVE  STOCK-Contimied.  ^''"^ 

Injury  to,  by  fright , 704,  1405,  1417 

Excessive  damages  for  injury  to 735 

Measure  of  damages  for  injury  to,  at  common  law  853,  854,  855,  1382 

Action  for  double  damages  under  statute 854,  855,  1417-1420 

Application  of  rule  of  comparative  negligence,  in  case  of  injuiy  to    1053 

Railroads  as  carriers  of 1299-1310 

Release  of  right  of  way  damages— effect  of  as  to  damages  for 

injury  to , 1397 

Injury  to,  by  one  company  using  another's  road  1399,  1404,  1409,  1410 

Action  for  killing — when  severable 1402,  1403 

Evidence  of  killing  or  injury  of 1403 

Injury  to,  by  road  in  hands  of  receiver 1404,  1420, 14S1 . 

Injury  to — when  actual  contact  necessary 1405,  1417 

What  is,  to  which  the  statute  applies 1410 

Averments  and  proof  as  to  ownership  of 1411 

Proof  of  ownership  of. 1412 

Evidence  of  presentment  of  claim  for  injury  to 1413 

Contributory  negligence  of  owner,  a  question  for  jury 1416 

Action  for  double  damages  for  injury  to;  in  whose  name  brought    1419 
When  injury  to,  included  in  "damages  done  by  running  of 

cars" 1419,  1420 

Injury  to,  by  road  in  hands  of  trustee 1421 

Limitation  of  action  for  injury  to 1446,  1447 

injuries  caused  by 1451, 1452 

LOCATION  ' 

of  railroad, — Contract  to  influence,  when  void 1 

When  one  railroad  permitted  to  use  that  of  another 21 

Contract  to  make  at  particular  places 221 ,  277,  318 

Preliminary  survey  for 274 

Priority  between  grants , .      274 

Change  of. 274-279,  280,  326,  327 

Abandonment ~bf — removal  of  structures,  etc 275,  331,  332 

Construction  of  parallel  road 278 

Route  prescribed  by  charter 278 

Massachusetts  statute  as  to 278,  279 

Power  of  commissioners  as  to  changes,  under  New  York  statute      278 

Filing  of,  when  a  taking 278,  279 

Taking  possession  without  filing 279 

In  what  part  of  right  of  way 279 

Effect  of  change. 279,  280 

Donations  to  secure  or  influence 280,  281 

Judicial  interference  with 281,  282 

Legislative  ratification  of ^ 282 

of  road  outside  of  land  granted 318 

contrary  to  agreement 318 

Use  of  materiails  in 355 

Validity  of  certificate  of,  in  condemnation  proceedings 358 

of  railroad  upon  a  navigable  lake 371 
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LOCOMOTIVES.    (See  Fire  and  Passenoees.) 
LUGGAGE.    (See  Basgagb.) 

M. 

MACHINERY.  (See  Passbngebs,  Servants,  Injueies  and  Freight.) 
MAJORITY.    (See  Elections  and  Quorum.) 
MALICIOUS  PROSECUTION 

Action  for,  against  a  railroad 688 

MANDAMUS 

to  compel  railroad  to  allow  transfer  of  stock 5 

to  compel  municipal  subscription 136,  137, 139,  140,  926-928 

Proof  of  compliance,  etc 137,  138 

to  compel  delivering  up  of  bonds  declared  unconstitutional 137 

Power  and  duty  of  municipal  oflBcers 137,  138 

When  vote  not  efficacious  to  authorize  subscription 139 

Where  a  discretion  is  vested. 140 

to  compel  payment  of  dividends 172 

to  permit  stockholders  to  examine  stock  books 180 

to  compel  making  of  calls 204,  928 

to  compel  performance  of  conditions  in  charter 231 

to  compel  authorities  to  assess  for  right  of  way 870-872,  506 

to  control  jurisdiction  of  highway  commissioners  as  to  occupa- 
tion or  restoration  of  highway 547 

to  compel  railroad  to  comply  with  law  as  to  crossings  of  high- 
ways       551 

to  compel  user  of  road 572 

to  compel  fencing , 617 

Service  of,  on  foreign  corporation 678 

Verdict  of  jury  set  aside  in 738 

,  to  compel  subscription  to  capital  stock 926-928 

directors  to  collect  capital  stock 928 

service  of  company  other  than  on  its  own  line 928,  929 

issuance  of  municipal  bonds 929,  930 

allowance  of  appeal 930,  931 

payment  of  taxes  by  company 931 

furnishing  lines  and  levels  for  street  railway 931 

completing  and  keeping  up  works  of  company 931-934 

restoration  of  highway 93.3,  934 

various  acts  by  company 933,^934 

carriage  of  freight 1226, 1277,  1278 

MANUFACTURING 

Power  of  railroad  to  engage  in 81 

MARKS.    (See  Freight.) 
MARRIED  WOMAN 

Action  for  injuiy  to 690,  708 

Survivor  of  action  to 708 

Injury  to,  when  a  passenger 1093-1096 

MASTER  AND  SERVANT.     (See  Respondeat  Superior  and  Servants.) 
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MATERIALS.    (See  Right  of  Wat.)  ^''™ 

MEASURE  OF  DAMAGES 

for  failure  to  keep  agreement  to  subscribe 147 

for  refusal  to  transfer  stock 174,  194,  865 

in  trespass,  for  wrongful  taking  of  lands  for  right  of  way 305,  830 

for  breach  of  contract  to  procure  right  of  way 317 

right  of  way  across  another  railroad 399 

.railroad  in  street..  407,  414,  498,  504,  505,  509,  510,  521-523,  525, 

526,  783,  784 

wrongful  use  or  diversion  of  right  of  way  lands 439,  440,  456 

taking  materials  ft-om  right  of  way  for  construction 465 

breach  of  contract  of  construction 458,  459,  867,  868 

failure  to  erect  depot 484 

Jprivate  nuisance 706,  708 

putting  oflF  train 735,  737,  86-5-867 

injury  to  live  stock 735,  853-855,  1882 

persons 735,  736,  737,  858-860,  1098-1103 

minor  child 736,  737,  845,  863,  1105 

destruction  of  property  by  fire 808 

ordinarily 843-846 

for  mental  suffering 844,  845 

Evidence  as  to 845;  846 

where  personal  representative  sues 845,  846 

Admission  of  improper  evidence  to  enhance 846 

in  assessments  for  right  of  way 847-863 

for  ii^jury  to  goods 855,856,864,  1272,  1273 

loss  of  goods 856,  1272,1273,  1331 

failure  to  carry  in  a  reasonable  time. . .  866-858,  1246,  1314,  1270- 

1273 

Instructions  as  to 859 

Punitive  damages 860,  861,  869-872 

Failure  of  court  to  instruct  as  to 860 

for  personal  injury  causing  death. . . .  860-863,  1139,  1142,  1146,  1148, 

1167-1170 

conversion  of,  or  failure  to  deliver  stock 864 

breach  of  right  of  way  contract 317,  864,  865 

breach  of  contract  of  carriage 868,  869 

breach  of  other  contracts 869 

Excessive  damages 872-876 

Damnum  absque  injuria 876,  877 

in  action  for  injury  to  married  woman 1093-1096 

Averment  of  special  damages 1098,  1099 

in  case  of  wrongful  discharge  of  servant 1182,  1183 

(See  Right  of  Way.) 
MECHANIC'S  LIENS 

are  of  statutory  origin .      774 

Law  of,  as  applicable  to  railroads 774,  775-778 

Proceedings  for,  in  chancery 774 

Who  are  "laborers"., 775,776 
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MECHANIC'S  lA^l^B— Continued. 

When  laborer  for  sub-contractor  entitled  to  lien 775 

When  "  contractor  "  includes  sub-contractor 775 

Who  is  an  "  original  contractor  " 775 

When  lien  attaches  to  depot  building 776,  777 

To  what  portion  of  the  railroad  the  lien  attaches 776,  781 

Apportionment  of  proceeds  where  there  are  several  judgment 

creditors 776 

What  is  a  "building  " 776,  777 

Effect  of  payment  of  claim  for  which  a  lien  exists,  by  third 

party 777 

Parties  to  proceedings 777 

Certainty  in  the  allegations 777,  778 

Waiver  of 778 

Assignment  of 778,  779 

Legislative  power  to  abolish  or  modify 779,  780 

Limitation  of  time  of  enforcement  of. 780 

Priority  of 780,  781 

MEDICAL  AID.    (See  Phtsician.) 

MEETINGS.    (See  Stookholdeks  and  Dikectoeb.) 

MERCHANDISE.    (See  Baggage.) 

MINES.    (See  Right  op  Wat.) 

MINORS.    (See  Infants.) 

MISTAKE 

in  legislative  act,  professing  to  extend  time  for  construction  of 

railroad 50 

MITIGATION  01?  DAMAGES.    (See  Damages  and  Evidence.) 

MOB.    (See  Passengjirs.) 

MONEY.    (See  Baggage  and  Passengers.) 

MONOPOLIES 

Railroads  not ,• g 

MORTGAGE 

Power  of  railroad  to  take 7  gi 

Power  to  make  other  securities,  when  expressly  authorized  to 

mortgage 35 

Sale  or  pledge  of 35,36,81.  266,267 

of  wharves — power  to   make 73 

Power  to  receive  in  payment  of  stock 81 

sale,  when  fraudulent 91,  92,  913,  914,  918-921 

Sale  under,  what  it  carries _  233 

What  is  paramount  to I33,  leg,  169, 256 

Sale  under,  effect  on  stock  subscription 161 

Priority  as  to  dividends 168  169 

Power  of  railroad  to  make 2-37-263  691 

When  void  in  part '23^ 

What  it  embraces 238,  243-2-50,  256,'  259,  260, 261,  272 

Creation  of  liens 238  239 

Provision  for  attorney's  fee  in 239 

Ratification  by  statute 239  240  591 
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What  estate  it  carries , 240  268 

When  general  words  controlled  by  particular  enumeration 240 

Reformatiion  of 240 

to  joint  trustees — survivorship 240 

of  franchise 241,  257 

Bonds  a  consideration  for 241 

Rights  of  holders  of  bonds  under  deed  of  trust 241,  247 

Prospective  mortgage 243,  244,  245,  246,  247,  248,  260,  261 

Priority  as  to  right  of  way  damages  and  vendor's  lien . .  243,  247,  248 

Rights  of  creditors  as  against ,  245,  247,  248 

Statutory  provision   for  delivery  of  property  or  recording   of 

mortgage  .<.,.,....... , 246 

of  property  the  company  has  no  power  to  acquire 247 

Construction  of,  as  to  what  it  covers 248 

Priority  of  attachment. — ; ,  248,  263 

Subsequent  acquisition  of  property  subject  to  lien    248,  249,  250,  259, 

260 

Priority  as  to  claims  of  einployes 249,  270-272 

Failure  to  record , 246,  249 

Payment  of  bonds  held  as  collaterals  on  sale i . .      251 

Sale  of  same 251 

executed  out  of  state  ,i ^ ......  ^ 255 

Trustees  permitted  to  be  non-residents 252 

Effect  of  invalid  rate  of  interest  ,i.,. , 253 

of  divisions ■ , . .'  253,  254 

Estoppel  of  junior  mortgagee  and  bondholders 254 

to  deny  power  to  mortgage 254,  264,  265,  652 

Special  power  to,  does  not  supersede  general  power 255 

Trust  deed  or  mortgage — what  is i i 255 

Mortgaeee  is  trustee .,..  ^ t ;......; i 256 

Priority" :;;..... 256,  261, 273 

Power  of  sale  in 256,  257,  271 

Assignment  of. .... ; '. ^ 257 

Legislative  power  to  ...  i i ; .  *  s 257 

given  to  state — payment  and  release  of ,..,.. 257 

Execution  of  powers  by  trustee — order  of -. ; 257 

What  are  fixtures  as  to. 258,  259,  260 

on  land  taken  for  right  of  way— damages  payable  to  whoia    258,  259, 

351,  422 

Sale  in  inverse  orders w . .  i . . .  i >..  258,  259 

Stay  of  foreclosure  proceedings  to  procure  assessment  of  right 

of  way  damages 259 

What  is  notice  of  prior  liens  on  mortgaged  property ..*...       259 

Agreement  to  give  .;.... 261,  262 

Priority  of  bonds  under '. ....:.■. 262 

Provision  for  foreclosure  on  failure  to  pay  interest ; .  ^ . '. . .      262 

by  consolidated  company ; 262 

Permission  therein  for  railroad  to  sell  property,  etc 263 
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Bonds  iasned  to  pay  interest  on  other  bonds— security  thereof. .      263 

Nature  of— security  or  indemnity .■•■;•■      ^^'^ 

Provisions    and    contracts    in  — effect   on    others  —  expiration 

thereof 263 

Failure  of  road  to  complete  construction 263 

Validity  and  effect— how  determined 263 

Construction  and  enforcement— laws  governing 263 

Estoppel  of  mortgagor  to  set  up  invalidity  of 264,  265 

Invalidityof— effect  on  bonds 266 

Pledge  and  redemption  of 266,  267 

Foreclosure  and  sale 267-273 

where  several  mortgagees 267 

Parties  on  foreclosure 267,  268 

Effect  of  notice  of  decree  affecting  priority 268 

Who  may  be  trustee 268 

Change  of  trustee's  estat*  by  law :      268 

Notice  of  appomtment  of  new  trustee 268 

Compensation  of  trustee 268 

Eight  of  entry  under 268-271 

Power  of  trustees  to  take  possession  or  sell  at  discretion 268 

Eight  to  tolls,  incomes,  earnings,  etc .' 269,  270 

Appointment  of  receiver  on  foreclosure 269,  270 

Priority  as  to  tolls,  incomes,  etc 269 

Naming  of  officer  to  make  sale  in  decree . , 271 

Appeal  by  receiver ; 271,  272 

Notice  of  sale  under  power 271 

Course  of  procedure  on  foreclosure — when  prescribed  by  mortgage      271 

Description  of,  in  bill  to  foreclose 271 

Defenses  allowed  on  foreclosure 271 

Defense  and  appeal  by  stockholder 271 

Limitation  as  to  foreclosure 271,  273 

Eecovery  of  money  lent  to  pay  interest 272 

Appeal  from  order  appointing  receiver — effect  of  dismissal  of  cause      272 

Effect  of  foreclosure  proceedings  in  different  courts 272 

Sale  of  railroad  lying  in  different  states 272 

Lien  on  rolling  stock  purchased  pending  foreclosure  proceedings      272 

Payment  of  claims  against  road  in  foreclosure  proceedings 272,  273 

■  Advances  for  completing  construction — priority  of 273 

Costs  in  foreclosure  proceedings 273 

Application  of  bonds  on  sale 273 

on  land  granted  to  railroad. 311 

.  Sale  under,  when  an  abandonment 313 

on  right  of  way — ^liability  of  railroad 321 

When  mortgagee  a  necessary  party  to  proceedings  to  ascertain 

right  of  way  damages 327,328,368 

Sale  of  road  under — effect  as  to  right  of  way  damages 327,  328 

Estoppel  of  mortgagee  to  repudiate  agreement  for  right  of  way 

by  mortgagor i 328 
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Bemedy  of  mortgagee  for  unlawful  entry  on  right  of  way  lands      330 
Poreolosure  of,  pending  appeal  in  condemnation  proceedings 

— effect  as  to  damages 427 

Dedication  by  mortgagor  and  mortgagee 503 

When  mortgagee  in  possession  liable  to  indictment  for  causing 

death  of  a  person ^      5S2 

Where  foreclosed f.gi 

Effect  of  consolidation  on 591 

Foreclosure  in  court  when  power  of  sale  in  trust  deed ; 591 

of  leases,  etc 609 

Lease  of  mortgaged  property 612 

Pdwer  of  agent  to  make,  of  property  of  company 667 

Parties  to  bill  to  redeem  from 693 

Garnishment  of  mortgagee 714 

Priority  as  to  mechanics'  liens •.  780,  781 

Sales  under 883,  884,  911-919 

Remedy  of  mortgagee  on  default 908,  909 

Redemption  from  salfe  under ' 922-924 

Action  against  trustee  under,  for  injury  causing  death 1135,  1136 

of  income  or  earnings 1377,  1378 

Effect  of  garnishment  or  other  legal  process  as  to  such  mortgage    1378 
Specific  performance  of  clause  providing  for  giving  mortgagee 

possession 1457,  1458 

Taxation  of , 1487,  1488,  1494-1497 

Eifect  of  taxation  on  income,  as  between  company  and  bondhold- 
ers     1491 

MUNICIPALITIES.    (See  Taxation.) 
MUNICIPAL  BONDS.    (See  Bonds.) 
MUNICIPAL  SUBSCRIPTIONS 

Effect  thereon  of  failure  of  company  to  obtain  required  amount 

of  subscription  before  organizing 65,  56 

If  unauthorized,  can  not  be  accounted  as  legal  for  purposes  of 

organization 56 

before  organization 56,  123 

Injunction  to  prevent,  by  tax  payer 66, 126,  761 

to  stock  of  a  railroad  which  is  also  a  mining  company 89,  90 

How  made 94,  124 

Generally 118-143 

may  be  made 118 

Bonds  may  be  issued  in  aid  of 118 

Taxes  may  be  levied  to  pay  same 118 

Constitutional  provision  of  Tennessee  inhibiting  passage  of  laws 

for  benefit  of  individuals 118 

Res  adjudicata  as  to  validity  of  bonds 120 

to  railroad  out  of  state 120,  130 

Townships  may  subscribe 120 

Conditions  must  be  complied  with  before  issuance  of  bonds  com- 
pelled       120 
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When  United  States  courts  follow  state  courts  as  to  construction 

of  state  constitution ., ,.,.,.., , 120 

And  as  to  proper  passage  of  act. . , 120 

Estoppel  of  municipality 118-122,  125 

Validation  by  subsequent  act 118-121 

'.  Change  or  waiver  of  conditions  by  legislature 121 

Effect  on,  of  adoption  of  new  constitution 121 

Presumptions  as  to  innocent  holders 121,  122 

When  issuafice  of  bonds  will  not  be  enforced 122 

Inadequacy  of  consideration  for — ipresuigption  as  to  donation. . ,      122 

Bonds  purchased  on  the  faith  of  state  rulingB 122 

Subsequent  subdivision  of  county , . , 123 

before  construction 123,  130,  131,  187 

under  Tennessee  code 123,  124,  126 

What  statutory  provisions  are  mandatory , 123 

Power  to  tax  strictly  pursued 123,  124 

Nature  of  taxing  power 124 

'  Power  to  tax  and  make  donation  does  not  confer  power  to  bor- 
row and  issue  bonds 124 

'  Acts  of  ofiScer  in  makmg 124,  125 

Allegations  of  fraud , 124 

Power  to  issue  bonds  where  cash  subscription  is  authorized 124 

Effect  of  payment  in  bonds  on  requirement  of  advance  payment      124 

Vote  for,  indicating  method  of  assistance 124,  125 

Manner  of  taking  vote  on 125 

election 125,  926,  927 

Imposition  of  conditions  by  voters 125 

Extent  of  officer's  authority  as  to  terms , 125,  137,  138 

Authority  to  call  election 125 

Who  shall  vote  for 125,  126,  135,  139 

False  representations  to  voters 125 

How  and  by  whom  subscription  may  be  compelled 126,  142,  143 

When  railroad  company  becomes  a  party  to  contract 126 

When  railroad  is  entitled  to  cash  subscription 126 

under  Colorado  statute , 126 

Who  may  subscribe 126 

Bill  to  enjoin  issuance  of  bonds 126,  761 

Investigation  of  election  in  chancery 126 

Power  of  county  court  in  Texas  as  to  election 12) 

Its  power  to  adjourn 127 

Where  bonds  may  be  made  payable, . , 127 

What  questions  submitted  to  voters 127 

When  bonds  may  be  delivered 127 

Part  of  county  may  subscribe 127 

Several  subscriptions 127 

Power  of  city  to  cancel  and  re-issue  bonds 128 

New  subscription  where  one  is  void 128 

Several  elections 128 
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to  branch  roads J28 

Bonds  and  coupons  as  commercial  paper 128 

Suit  on  bonds J28 

after  abolition  of  power  by  constitution 128-130 

Bm-den  of  proof  as  to  validity  of  bonds , 129 

Prohibitory  statutes  prospective 129 

Effect  of  such  general  statutes  on  prior  special  laws 129 

When  such  statute  may  be  passed  without  impairing  contract- 
obligations  ,...,., 129 

Title  of  an  act  authorizing  subscription— when  suiBciently  indi- 
cating nature  and  scope  of  act 130 

Effect  of  constitutional  inhibition  on  validating  acts 130 

Effect  of  constitutional  provision  requiring  vote  to  authorize 

subscription , 130 

Failure  to  complete  road  within  time  limited 130,  131,  187 

Contract  for  mutual  interest  on  bonds  and  stock 131 

Effect  of  TOnsolidation 132,  594,  595 

is  assets ? 132 

Constitutional  limit  of  indebtedness 133 

Petition  by  freeholders  in  Indiana 134 

Donations,  when  valid >, 134 

,  When  power  to  borrow  money  to  subscribe  will  aiithorize  issu- 
ance and  sale  of  bonds 134 

Constitutional  prohibition  against  state  contracting  debts  to  aid 

in  internal  improvements 134,  135 

Specification  of  amount  of  money  to  be  appropriated — when  by 

a  per  centum I , 134 

Requisites  of  petition  and  notice  of  election 134,  755 

;  What  proceedings  to  be  taken  to  prevent  subscription 134 

Petition  by  voters — some  aliens 135,  139 

Conditions  as  to  completion  of  road  and  running  trains 135,  136 

Subscription  by  commissioners — their  power  as  to  conditions 

and  performance 135 

Construction  of  conditions 135,  136 

Running  trains  over  leased  road 136 

Change  or  waiver  of  conditions 136 

Delay  of  work  by  natural  causes 136 

Mandamus  to  compel  subscription 136,  137,  140,  926-930 

Mandamus  to  compel  delivering  up  of  bonds  declared  unconsti- 
tutional         137 

Power  and  duty  of  municipal  officers  in  such  case 137,  138 

Allegations  as  to  compliance 138 

Proof  of  compliance,  etc 137,  138 

( Petition  by  "citizens, "  instead  of  "legal  voters" 138 

by  counties  and  towns  in  Illinois , 138,  139 

Power  of  supervisor  and  town  clerk  in  Illinois 139 

Vote  for,  how  taken,  and  requisites 138,  189 

When  third  parties  chargeable  with  knowledge  as  to  vote 138 
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Recitals  in  bonds  as  to  elections '  138,  141,  142 

Validation  of  unauthorized  subscription 139,  761 

When  legislature  may  compel  municipality  to  subscribe 139 

When  vote  not  efficacious  to  authorize  subscription 139 

Estoppel  by  acts  of  officers 139, 140 

Contract  in  anticipation  of  vote  authorizing 140 

What  constitutes  majority  vote 140 

When  decision  of  officers  as  to  vote  conclusive 140 

Evidence  of  taxable  value  of  property  in  suit  on  bonds 141 

Recitals  in  bonds 138, 141,  142 

Bonds — how  made  payable 141 

Power  of  town  clerk  as  to  compromise,  etc 141 

Whether  by  tax  or  subscription  in  Texas 141,  142 

Repeal  of  law  authorizing  subscription — exception  of  particular 

counties 142 

Title  of  such  act 142 

Return  of  consideration  when  bonds  declared  void 142 

Who  may  apply  for  bonds 142,  148 

When  order  for  subscription  required  by  statute 143 

Effect  of  mere  irregularities 143 

Illegal  action  of  county  board 143 

Acceptance -. 143 

Agreement  by  railroad  to  sell  bonds  and  pay  proceeds  to  munici- 
pality        187 

Injunction  to  restrain  sale  for  taxes  on 755 

Notice  of  election 755 

Rights  of  innocent  bondholders  before  maturity 755 

Effect  of  curative  act  passed  after  inception  of  suit 761 

Cancellation  of  bonds 761 

Consent  of  land  owners  to — how  obtained  or  taken 926,  927 

Effect  of  repeal  of  statute  allowing 927 

Mandamus  to  enforce  issuance  of  bonds  under 929,  930 

Taxation  of  company  to  pay,  to  its  own  stock J500 

N. 

NAME 

Use  of,  when  limited  by  charter 12 

Change  of,  by  special  act 18 

Change  of,  by  construction  of  branch  road 31,  32 

Change  of,  as  affecting  subscription 96,  200 

NAVIGABLE  WATERS.    (See  Right  of  Way  and  Bridgbs.) 
NEGLIGENCE 

Degree  of  care  required  of  street  railroad 3,  1048,  1066 

Contract  by  passenger  or  shipper  to  waive— law  governing. . .  234,  235 

When  a  question  for  the  court  or  jury. .  476,  477,  488,  529,  535,  536, 

629,  643,  644,  788,  790,  791,  796,  798,  871,  1014,  1015,  1021,  1030, 

1031,  1042,  1043,  1054-1067,  1073,  1076-1082,  1093.  1124,  1212, 

1215-1217,  1284 


INDEX.  1569 

TSEGUGFJSC^— Continued.  ^"""^ 

What  is,  in  case  of  injary  of  live  stock  at  depot 487 

of  company  toward  passengers 488 

When  being  on  side  track  is 488 

.  in  conduct  of  brakeman 491^  492 

Eunning  or  flying  switch  as 491,  492,  1030,  1055 

by  failure  to  give  signals  at  highway  crossings 528,  1059,  1085 

When  proximate 528,  791,  1034 

When  infants  and  aged  and  infirm  persons  chargeable  with     537,  699, 

1019, 1028,  1067-1070 

of  flagman,  when  company  chargeable  with 538 

of  railroad  company  in  inflicting  injury 539 

Comparative  negligence 544,  79^,  1044-1054 

Proof  of,  in  action  for  injury  to  live  stock 621,  628 

Evidence  of..  635,  965,  1024,  1026,  1027,  1044,  1070,  1075,  1076, 1082- 

1085, 1087,  1089 

on  failure  to  fence 633,  634,  635,  637,  638 

in  fencing ^ 643,  644,  1041,,  1042 

Proof  of,  in  injuries  to  persons  and  property 682 

Burden  of  proof  of. .  697-701,  796-799,  804,  805,  809,  810,  1214, 1216, 

1219,  1240 

causing  damage  by  fire 701,  788-809 

vhich  will  render  company  liable  for  damages  by  fright  of  team, 

etc. 704,  705 

New  trial  for  want  of  proof  of 738 

Nonsuit  in  case  of  no  evidence  of. - 788,  1038,  1039 

Evidence  of,  causing  fire  788,  789,  796,  798,  799, 802,  803,  804,  805, 1084 

by  use  of  unsafe  engines,'etc.,  causing  flre 791,  795 

Allegations  and  proof  as  to,  causing  fire 796 

Special  verdict  as  to 798,  1080 

Comparative,  in  cases  of  injury  by  fire 798 

of  another  company  using  road 799 

in  the  selection  of  servants 833,  834 

in  providing  unsafe  appliances 834,  835,  839 

What  such  as  to  authorize  punitive  damages 871,  872 

Definition  of 1016-1019 

What  knowledge  of  danger  necessary  to  constitute 1016 

in  not  extinguishing  flre 1018 

in  putting  passenger  train  on  side  track 1018 

in  attempting  to  enter  or  leave  train  in  motion  1018,  1036, 1037,  1039, 

1040,  1055 

in  leaving  train  on  crossing 1018,  1019 

in  crawling  over  or  under  cars 1018,  1019,  1055 

in  running  train  into  depot 1019 

When  not  excused  by  contributory  negligence 1021 

When  infant  chargeable  with  parent's  negligence. .  1021,  1022,  1028, 

1029,  1036,  1037,  1070-1074 

of  superiol^— when  attributable  to  inferior 1029 

in  detaching  cars  from  locomotive  and  running  on  alone  . .  1030,  1055 
99 
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of  oompiiny  as  to  persons  on  track 1032 

atcroBsines 1032,1036,1065 

Allegations  in  pleadings  as  to 1035,  1037,  1089,  1164 

by  permitting  obstruction  of  view  at  crossing 1035,  1086,  1065 

by  having  arm  out  of  window 1045,  1046,  1063,  1064 

in  running  trains  in  streets  of  cities 1048, '  1066 

in  not  putting  guards  on  standing  cars 1051,  1064 

Legal 1054- 1067 

in  crossing  track 1055,  1061,1062,  1067 

in  permitting  accumulations  of  combustibles  on  right  of  way  . .     1060 

in  leaving  cars  on  wrong  side 1063 

in  allowing  trains  to  be  behind  time 1065 

in  not  stopping  long  enough  at  station 1065 

in  running  train  off  track 1066,  1067 

in  not  repairing  or  guarding  break  in  embankment 1066 

in  breaking  of  bridges,  wheels,  etc 1066,  1215 

in  permitting  children  to  get  on  front  platform  of  street  car. . . .     1067 

Evidence  of,  as  to  infants 1070 

in  permitting  child  to  go  alone  into  street 1073 

Actions  for  injuries  caused  by 1074-1076 

When  passenger  chargeable  with,  of  servant  of  company 1076 

Instructions  as  to 1081 

Evidence  of,  causing  Are 1084 

;  When  passenger  chargeable  with,  of  company 1089 

Averments  as  to,  in  actions  for  injuries  causing  deaih 1164 

in  not  repairing  works  by  company 1215 

(See  CONTBIBDTORY  NEGLIGENCE.) 

(See  Fire.) 
(See  Live  Stock.) 
NEGOTIABLE  INSTRUMENTS 

Receiver's  certificates  not 891 

(See  Notes.) 
NEW  TRIAL 

for  erroneous  rulings 732-734 

When  exceptions  necessary : 732 

for  instructions  not  applicable  to  evidence 732 

Refusal  of,  when  a  iinal  order 732,  733 

Statement  of  grounds  for 733,  734 

for  excessive  damages 734^737 

',  for  disregard  of  instructions 737 

for  verdict  against  evidence 737-739 

^        Costs  on  granting 739 

NON-RESIDENTS 

When  may  be  corporators . ,  8 

NONSUIT 

Involuntary 729,  730 

Voluntary 739,  731 
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in  case  of  no  evidence  of  negligence 788,  1038, 1039 

contributory  negligence 1038,  1039 

NON-USER.    (See  Chahteb,  Franchise  and  Right  of  Way.) 

NOTE 

When  estops  maker  from  denying  corporate  capacity 32,  54 

Sale  or  pledge  of 35,  36 

for  preliminary  percentage— when  void,  as  without  consideration        53 

as  payment  for  subscription 54,  58,  59,  60,  105,  114,  154,  155,  686 

given  to  commissioners  before  organization 58,  69 

Whether  payable  to  principal  or  agent 59,  60 

given  before  organization  to  corporation  itself  or  treasurer 60 

,  for  conditional  subscription 114 

subscription — consideration  for 154,  155,  686 

Declarations  to  invalidate  such  note 155 

Agreement  to  erect  depot  improvements — when  a  defense  to    155,  484 

made  by  president 228,  232 

Power  of  railroad  to  make 229,  230 

Power  of  agents  to  make 665 

Suit  on,  when  made  to  or  by  officer  of  corporation 685-683 

(See  Obligations.) 

NOTICE 

of  stockholders'  meetings 189-191 

to  agent,  for  notice  to  company 669 

of  infliction  of  injury  by  employe 669 

Proof  of. , 669 

of  calls.    (See  Stock.)  "  _ 

NUISANCE 

Use  of  steam  not 34 

When  user  of  highway  by  railroad  is 503-507,  513 

Requisites  of  indictment  for 605 

What  proper  subjects  of  inquiry  in  suit  to  restrain 506 

Indictment  of  railroad  for  creating 507,  582-585 

Presumption  as  to 582,  583 

What  is 583 

Action  for 705-708 

Measure  of  damages  for 706,  708 

Statute  of  limitations  as  a  bar  to  action  for 707,  708 

Suit  by  private  party  to  restrain  or  prevent,  when  public 743-745 

Injunction  to  prevent  private,  by  railroad 748,  749 

Authority  to  create,  by  charter 749 

Duty  of  owner  of  land  to  abate 783 

o. 

OBLIGATIONS 

Power  to  sell 35,  36 

OBSTRUCTIONS.    (See  Highways.) 
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OFFENSES 

against  railroads 586,  587 

OFFICERS 

When  election  of,  a  condition  precedent  to  suit  for  subscriptions  50,  51 

Election  of 211 

Breach  of  trust  by 214 

OPERATION  OF  TRAINS.    (See  Trains.) 

OPINIONS.    (See  Evidence.  ) 

ORGANIZATION 

of  railroads 48-56 

When  a  condition  precedent  to  suit  for  subscriptions    49,  50,  51,  97, 

103,  105 

essential  to  incorporation ". 51 

deferred  until  repeal  of  charter,  expressly  or  impliedly 51,  .52 

Commissioners  to  perfect — how  many  a  quorum 52,  53 

Recognition  of  their  acts 53 

Irregularities  legalized  by  legislative  enactment 55,  77 

before  obtaining  required  amount  of  subscription  —  effect   on 

municipal  subscription 55,  56 

Certificate  of,  when  necessary  to  be  filed 56 

Perfecting  same — what  is 97 

Proof  of  preliminary  subscription 97 

JWhen  perfected  so  as  to  collect  subscriptions 97 

Estoppel  to  question , 97,  156,  652 

Irregularity  of — when  a  defense  to  subscription 105,  156 

can  not  be  collaterally  questioned 122 

Subscription  before — ratification 159 

When  essential  to  exercise  of  eminent  domain 290,  358 

by  purchasers  at  judicial  sale  of  railroad 924,  925 

OVER-ISSUES  OF  STOCK.    (See  Stock.) 

P. 

PAIN  AND  SUFFERING.    (See  Measueb  of  Damages  and  Evidence.) 
PARENT  AND  CHILD.    (See  Infants,  Actions,  and  Negligence.) 
PARTIAL  LOSS.    (See  Pkbight.) 
PARTIES 

to  suits  to  annul  charter 87,  88 

]  contest  election 89 

Bondholders  necessary  parties  to  proceedings  affecting  bonds. . .      140 

in  suit  to  cancel  fraudulent  issue  of  stock 183 

to  suits  against  stockholders  for  corporate  debts 203,  204 

directors  by  stockholders 219 

to  bill  to  foreclose  mortgage 267,  268 

condemnation  proceedings 296,  336,  868,  370,  422 

proceedings  to  ascertain  damages  for  right  of  way 327,  328 

When  railroad  a  necessary  party  in  partition  proceedings 337 

Effect  of  omission  of  necessary  parties 422 

Effect  of  consolidation  as  to G02 
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to  proceeding  to  compel  lease 613 

■,    bill  by  stockholder  against  company 692,  694 

bill  to  redeem  from  mortgage 693 

in  suits  for  injunctions 749 

to  bill  for  injunction  to  preserve  issuance  of  railroad  aid  bonds. .       761 

mechanics'  lien  proceedings 777 

Company  and-  servant  joined  as,  in  actions  of  tort 1181 

to  action  for  loss  or  injury  of  freight '.         .  1262 

PARTITION 

Effect  of, on  appeal  in  condemnation  proceedings 335,  336 

When  railroad  a  necessary  party  in 337 

fences.    (See  Fencing.) 

PARTNERSHIP 

Stock  held  by 192 

PASSENGERS 

Rules,  as  to  behavior  on  cars,  etc 227,  979-982 

Injury  to— law  governing  contract  of  transporfcatidn  233,   234,  236, 

1096,  1097 

on  construction  train  in  charge  of  contractors 470 

getting  on  or  off  wrong  side  of  cars 479,  953 

by  getting  off  train  beyond  the  platform 479 

Who  are 48S,  821,  836,  966,  967,  1107,  1108,  1118, 1205,  1218 

Diligence  of  company  as  to 488,  948-957 

Injury  to,  by  mismanagement  of  switch 490,  491,  492 

Estoppel  to  deny  liability  for  injury  to 656,  657 

Liability  of  company  for  injury  to,  in  sleeping  car 821,  987 

,,  riding  free 820,  821,  978,  979,  1106-1108 

Form  of  action  for  injury  to 828 

When  servant  is 836,  966,  967,  1205,  1218 

Liability  of  company  for  acts  of 841,  960,  965,  1111 

on  freight  tiains 945-947,  985,  986,  1113,  1114 

Injury  to,  from  having  arm  out  of  car  .window. .  950-953,  1045,  1046, 

1108-1110 

Care  of,  at  depots 951 

Degree  of  care  as  to,  not  measured  by  ability  of  company. . . .  956,  957 

All  suitable  persons  must  be  carried  as 957,  958,  969,  970,  971 

Right  of,  to  be  carried  on  any  regular  train 958,  968 

What  persons  may  be  refused  as 958-964,  969,  970,  971 

Fraud  by,  in  obtaining  ticket 959 

Payment  of  fare  by,  on  objection 960 

Ejection  of,  for  non-payment  of  fare. . .  960,  961,  963,  964,  981,  982, 

983 

Necessity  of  allegation  of  tender  of  fare  by 961 

Opportunity  to  purchase  ticket  by 962 

on  commutation  ticket 963 

whose  tickets  have  expired 963 

Accommodation  and  treatment  of 964-968 
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Liability  for  assault  on 964,  965 

injury  to 966-967,  104!? 

Injury  to,  by  leaving  car  while  in  motion  965-968, 1091-1093, 1116, 1117 

while  making  connections '. 967 

Carrying,  past  station 968 

entitled  to  seat 968,  969 

may  be  excluded  from  ladies'  car 969,  970,  971 

Colored  people  in  separate  cars 969,  970 

Through  ticket — bound  to  go  directly  through 971-975 

on  through  tickets  on  connecting  lines 974,  975 

Ticket  wrongfully  taken  up 975 

Contract  by  carrier,  limiting  liability  for  injury  to 975-978 

When  cattle  shippers  traveling  on  a  free  pass  are 976,  977 

must  conform  to  regulations 979-982 

Ejection  of,  in  wrongful  manner 981 

for  refusal  to  show  ticket 982,  983 

maybe  compelled  to  pay  increased  fare  on  cars 983,  984 

taking  wrong  train 984,  £85 

Lay-over  tickets 985 

Conductor's  check  to , 986 

Iiy'ury  to,  from  defective  road  or  appliances 1086-1088 

negligence  in  operating  road 1088 

of  two  or  more  companies  1089,  1090,  1113 

— release  of  liability  for 1090 

by  pretended  consolidated  corporation 1090 

from  obstruction  to  highways 1090, 1091 

by  leaping  from  cars 965-968,  1091-1093 

when  a  married  woman 1093-1096 

—law  of  the  cases  in  actions  for. . . .  233,  234,  236,  1096,  1097 

— absence  from  trial  of  person  causing ,     1097 

— proof  of  usages  and  customs  in  cases  of 1097,  1098 

— measure  of  damages  in  case  of 1098-1103 

from  riding  out  of  place HCiJ,  1104 

when  an  infant 1104,  1105 

from  mob  violence 1105,  1106 

boarding  moving  train 1110,  1111 

wrong  act  of  other  passenger 1111 

engaged  with  company  in  common  illegal  purpose  1112, 1113 

•on  cars  drawn  for  another  company 1114 

Pleadings  in  actions  for  injury  to 1114,  1115 

Evidence  in  actions  for  injuiy  to 1114  1115 

Injury  to,  by  company  using  another's  road 11 15,  1 116 

when  off  train 1117,  mg,  1163,  1164 

carried  outside  of  charter  authority 1118 

a  servant  or  apprentice 1118,  1119 

while  traveling  on  Sunday 1119 

Liability  of  company  for  money  on  person  of 1276,  1277 
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Discrimination  in  fares  of 1369,  1370 

Limi  tation  of  actions  for  injury  tg 1447 

(See  Injury.) 

PASSES 

Injunction  to  prevent  issuance  of 742,  743 

PAYMENT 

for  subscriptions  to  stock — what  is 54,  55,  160,  161 

(See  Passengeks.) 
(See  Dividends.) 

PENALTY 

When  prescribed  by 'a  subsequent  law  for  violation  of  charter. .        32 

for  omission  to  ring  bell  at  highway  crossing 552 

When  imposed  by  state  may  be  released  by  state 566-569 

When  forfeiture  is 567 

Effect  of  remission'of 567 

for  taking  excessive  rates 569-572 

Actions  for 569-572,  576-579 

Intent  in  incurring 569 

'  Action  against  receiver  for 570 

Recovery  of,  when  voluntarily  paid 570 

not  incurred  for  overcharge  of  anotlier  company 571 

not  susceptible  of  extra-terlitorial  enforcement , 575 

when  can  not  be  imposed 575,  576 

Allegations  as  to 578 

Repeal  of  statute  giving 578 

Limitation  of  actions  for 1450 

PERSONAL  INJURIES.    (See  Injuries.) 

PERSONAL  LIABILITY  OP  STOCKHOLDERS.  (See  Stockholdbes.) 

PERSONAL  PROPERTY.    (See  Powers  and  Sales.) 

PHYSICIAN 

Employment  of,  by  agent  ^ 665,  666 

PLANK  ROAD 

Taking  of,  by  railroad 297 

PLANS  AND  SURVEYS.    (See  Location  and  Right  of  Wat.) 

PLATFORMS.    (See  Depots  and  Injuries.) 

PLEADINGS 

Averment  of  corporate  existence 75 

I  _                                                — when  failure  to  be  taken  ad- 
vantage of,  and  how 76 

Averment  of  right  to  occupy  street 78 

Averments  in  action  against  foreign  railroad  corporation  for 

negligence 84 

Amendment  of  declaratio*  after  limitation  has  expired 85,  1293 

Averments  in  action  for  balance  due  after  forfeiture  and  sale  of 

stock 100 

Plea  of  want  of  consideration  in  suit  for  subscriptions 101 

Verification  of  plea  denying  execution  of  subscription  paper. . .      101 
Averments  in  action  for  subscription 107 
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PLEADINGS— ConWnttei. 

Plea  of  sale  of  road  in  action  for  subscription— when  bad  w 107 

Same  as  to  lease 107 

Plea  of  fraudulent  representations  as  to  purpose  of  road,  in  ac- 
tion for  subscription : 108 

Averment  and  proof  of  required  amount  of  subscription 109 

Averments  as  to  compliance  with  law  in  action  to  compel  levy 

of  taxto  pay  subscription 138 

Averments  as  to  publication  of  notice  of  calls  of  stock 151 

Plea  of  infancy  to  stock  subscription 186.  187 

Averments  of  ownership  of  bonds 245 

in  bill  as  to  power  to  make  bonds  and  mortgages  on 

consolidation , 262 

Averments  as  to  inability  to  make  purchase  in  condemnation 

proceedings 363 

What  is  sufficient  justification  in  trespass 363,  783 

Objection  to,  when  taken 519 

Allegations  as  to  penalties  incurred 678 

Aver'ments  in  indictment  for  causing  death  of  a  person 581 

declaration  against  consolidated  company  for  debt 

""    of  one  of  original  companies 589 

Averments  as  to  time  and  place  of  injury  to  stock. .  628,  635,  639,  650 

Kotice  and  affidavit  before  justice  of  the  peace 648 

Requisites  of  petition  in  action  under  statute  for  injury  to  live 

stock 649 

when  reasonable  time  to  repair  fence  has  not  expired 641 

Allegations  as  to  power  of  company  to  act  as  ^carrier 654 

Plea  in  abatement  denying  agency  of  one  served  as  such 676 

Mode  of  taking  advantage  of  objection  to  suit  against  railroad 

company  in  wrong  jurisdiction 678 

Misjoinder  of  causes  of  action  in  one  declaration 679 

Mode  of  taking  advantage  of  defense  that  tortious  act  is  com- 
mitted by  authority  of  law 679 

Averments  as  to  contract  made  by  company  by  wrong  name    686,  687 

Evidence  must  correspond  with 703,  874,  1089 

■  Avei-ments 758 

Certainty  of  allegations  in  mechanic's  lien  proceedings 777,  778 

License  must  be  pleaded  in  trespass 783 

Requisites  of  a  plea  justifying  entry  on  land  under  condemna- 
tion proceedings 783 

Affirmative  defense  in  trespass  must  be  pleaded 786,  787 

Allegations  and  proof  of  negligence  causing  tire 796 

Averments  as  to  conductor's  authority 824 

Effect  of  claim  for  double  damages,  when  not  allowable 855 

Allegation  of  special  damage 858,  859,  1098,  1099 

Averments  as  to  punitive  damages 870 

'  Necessity  of  allegation  of  tender  of  fare  by  passenger 961 

Averments  of,  as  to  duty  of  company  to  erect  signs  at  highway 

crossings 1008 
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Allegations  as  to  contributory  negligence  of  plaintitt 1085,  1037 

of  defendant  as  to  contributory  negligence 1103 

in  actions  for  personal  injury , 1114  n  1 5 

injuries  causing  death. . . .  1150,  1158,  1160,  1162,  1164, 

1165,  1172-1176 

Allegations  of  negligence  in  not  providing  proper  servants 1 182 

in  actions  for  loss  or  injury  to  freight 1249 

Amendment  of  declaration  setting  up  new  cause  of  action 1293 

Averments  in  cases  of  unjust  discrimination  as  to  freights Ib71 

as  to  road  inflicting  injury  on  cattle 1393 

in  actions  for  injury  to  live  stock 1403,  1404,  1415 

as  to  fencing 1415 

Evidence  of  contributory  negligence  under  general  issue 1416 

PLEDGE 

of  obligations  and  securities 35,  36 

POLICE  REGULATIONS 

Their  character 557,  558 

Power  of  company  to  absolve  itself  therefrom  by  contract 557 

Power  of  state  to  make 558-562 

divest  itself  of  right  to  make 560 

Effect  on  foreign  corporations 561 

Repeal  of , 562 

Limitation  of 562,  563 

must  be  reasonable  and  necessary 564 

Police  power  of  towns  and  cities 563,  564 

may  be  retroactive 564,  565 

POOLING.    (See  Freights,  Fares  and  Tolls.) 
POWER 

of  railroad  in  foreign  state 6,  67,  74,  75,  83-86 

to  take  mortgage  security 7 

to  subscribe  in  aid  of  lateral  road 7 

Nothing  inferred  conflicting  with  sovereign  power 7 

of  railroad  to  loan  credit 7 

limited  by  charter 12,  50,  63 

granted  by  special  law  to  raihoad  having  general  charter 13,  18 

to  superadd  steamboat  line  to  railroad 15,  31 

to  purchase  additional  property  given  by  special  act 18 

of  stockholders  and  directors  to  accept  amendments  to  charter. .  22,  23 

to  issue  preferred  stock 23 

Construction  of  charter  as  to 33,  36 

to  make  and  sell  obligations.     Construction  of  charter  as  to. . .        35 
other  securities  when  expressly  authorized  to  mortgage        35 

secure  payment  of  bonds  and  chosea  in  action 35,  36 

use  prior-constructed  roads  as  branches 36,  37 

change  route  does  not  authorize  change  of  termini 40 

of  legislature  to  revive  a  forfeited  charter,  and  effect  thereof. . .  43,  44 
of  a  de  facto  corporation 49 
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Necessary,  vested  by  implication 50 

of  railroad  to  become  stockholder  in  another  road 50,  80,  96 

Strict  construction  not  applied  to  railroads 64 

of  railroad  to  purchase  and  mortgage  wharves 73 

of  one  railroad  to  purchase  another 73 

Ordinary  powers  and  attributes 73,  74 

to  connect  with  railroad  of  another  state 74 

hold  land 78 

sell  property  and  franchises 79 

of  legislature  to  transfer  property  or  franchises 79 

to  operate  outside  of  charter  purposes 79-81 

use  steam 80 

receive  fares  and  tolls 80 

use  boats 80 

make  bridges 80 

of  railroad  to  engage  in  banking 81 

manufacture 81 

to  hold  land  in  foreign  state 83 

carry  passengers  and  property  beyond  line  of  road 80 

of  railroad  to  buy  its  own  stock,  and  effect  thereof 187, 188 

to  borrow  money  and  issue  bonds 229 

make  bonds  and  mortgages 237-263 

PRACTICE 

Examination  of  person  of  injured  person  suing  for  injuries. . . ,      860 
PREPEREED  STOCK.    (See  Stock.) 
PRESIDENT 

Power  to  make  special  contract  of  subscription 144 

Compensation  of,  and  services  by 223,  1208, 1209 

Note  made  by 228,232 

Authority  to  sell  or  mortgage   property  of  corporation 667 

When  an  agent,  and  power  to  appoint  agents 667 

PRESUMPTIONS.    (See  Evidence,  Land  Grants,  Negligence  and 

Injukies.) 
PRINCIPAL  AND  AGENT.    (See  Agent.) 

PRIVATE  WAYS    AND  CROSSINGS.    (See  Fencing  and  Rail- 
road Crossings.) 
PROMISSORY  NOTES.    (See  Notes  and  Obligations.) 
PROMOTERS.    (See  Contracts.) 
PROOF.    (See  Evidence.) 
PROPERTY 

Power  to  acquire  given  by  special  act 18 

sell; 79,94,95 

of  legislature  to  transfer 79 

PROXIMATE   AND   REMOTE    NEGLIGENCE. " (See  "negugence 

AND  Fire.) 
PROXY.    (See  Stockholders.) 
PUBLIC  LANDS 

When  a  part  of  the  route  authorized  by  charter 34,  35 
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PUBLIC  POLICY.    (See  Contracts  and  Ultea  Vires  )  ^"^"^ 

PUBLIC  USE 

What  is,  a  question  for  the  legislature 4  5 

PURCHASE  

of  road  constructed  under  another  charter 36,  37 

PURCHASE  OF  LAND.    (See  Real  Estate  and  Powers.) 

Q. 

QUORUM 

What  is,  of  commissioners  to  receive  subscriptions  and  perfect 

organization 52,  53 

at  stocktolders' meeting.     Presumptions  as  to 191 

What  is,  at  such  meeting 191 

QUO  WARRANTO 

to  forfeit  a  charter 41,  45,  86,  156,  572 

to  forfeit  charter.     Against  whom  brought 45 

Evidence  of  corporate  existence  in 77 

against  railroad 86-89 

must  be  by  state 86,  87,  122 

Right  to,  not  directed  by  provision  for  repeal 86,  90 

When  at  the  instance  of  private  individual 87 

Leave  to  file  discretionary 87 

Affidavits  on 87 

When  it  will  be  granted  to  prevent  extension  of  horse  rail- 
road         87 

Estoppel  to  prosecute 87 

Parties  to 45,  87,  88,  89 

against  directors 88,  225 

to  contest  election  of  directors 88,  89,  210 

proper  remedy  to  question  corporate  capacity 122 

to  oust  unqualified  oflBoer 198 

to  annul  charter  for  non-user 572 

R. 

RAILROADS 

Status  of,  as  public  highways 1-8 

Corporate  powers  in  foreign  state 6,  67,  71,  83-S6 

When  domestic  or  foreign  corporation 6,  7,  65,  66,  71,  88, 84 

Subscription  by,  in  aid  of  lateral  road — manner 7 

When  can  transfer  charter  rights  to  individuals 8 

not  necessarily  the  work  of  a  corporation 8,  9 

Status  of,  as  property 9-11 

not  ordinarily  monopolies 9 

When  chartered  under  general  law,  what  power  conferred  by 

special  law < 13,  18 

When  it  infringes  upon  a  bridge  or  turnpike 35 

emanate  from  sovereignty 48 


1580  INDEX. 

Page 
RAiLROABS— Continued. 

How  organized 48-56 

Power  to  become  stockholder  in  another  raikoad 50,  80,  96 

When  a  corporation  aggregate 63 

is  a  private  corporation 63,  64 

Effect,  as  to  its  public  or  private  character,  of  state  or  United 

States  holding  stock  therein,  or  promoting  its  interests. . .        63 

Effect  of  acting  as  carrier  for  the  government 63,  64 

a  grant  from  the  government 64 

Residence  and  citizenship  of 64-72 

are  legal  persons 64 

When  suable  in  foreign  state 64,  84 

Service  on  in  such  suit 64,  71 

Wheresuable  64  67,70,671-683 

What  domesticates  it 65,  66,  71 

Power  of  foreign  corporation  to  lease  and  operate 66 

Their  status,  whencreatedby  separate  laws  of  different  states  68,69,70 

Residence  of,  when  incorporated  under  national  law 68,  69 

Suits  against,  when  jointly  incorporated  by  several  states 70 

Power  to  contract  in  foreign  state 71,  84,  252 

Power  of  one  to  purchase  another 73 

Power  to  puichase  and  mortgage  wharves 73 

Averment  andproof  of  corporate  existence  of,  when  necessary  75,  76,  77 

may  exist  when  property  all  gone 79 

Power  to  operate  outside  of  charter  purposes 79-81 

to  use  steam 80 

of,  to  engage  in  banking 81 

to  manufacture 81 

Suits  against,  to  enforce  corporate  duty 81,  82 

Answer  of 82,  83 

Discoveiy  by 82 

Power  to  hold  land  in  foreign  state 83 

Action  against,  in  foreign  state 84 

Service  on,  when  foreign 84 

Actions  against,  for  negligence,  when  foreign — averments 84 

May  exercise  other  powers 89  go 

Dissolution  of 90-92 

Effect  of  dissolution  on  debts 91 

sale  on  debts 91 

Power  to  sell  or  divert  its  property 94  95 

Sale  of 160,878-884 

as  defense  to  suit  for  subscriptions 162 

Power  to  buy  its  own  stock,  and  effect  thereof 187,  188 

Fraudulent  sale  of 215,  220,  880,'  881 

Contract  for  location  of 221 

Power  to  contract 228-230 

borrow  money  and  issue  notes  and  bonds. .  229,  230,  237-263 
make  conditional  subscriptions 229 
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Power  to  receive  labor,  materials,  etc.,  in  payment  of  stock. . .  229,  237 

compromise  lawsuits  and  disputes 229,  236,  237 

as  to  payment  of  interest 230 

make  bonds  and  mortgages 287-263 

contract  without  seal 252 

guarantee  bonds  of  another  railroad 263-265 

in  different  states — sale  of,  in  foreclosure  proceedings 272 

Power  to  change  location 274-279 

exercise  right  of  eminent  domain 285-290 

Taxation  to  build 446^52 

Change  of  route ,  456 

Crossing  of,  by  highway 553-556 

Kotice  to,  as  owner  of  "improved  property,"  upon  laying  out 

highway  across  right  of  way 554 

Liability  for  injuries  at  crossings  with  highways  and  turnpikes 

555,  556 

Offenses  against 586,  587 

Obstructing  track,  etc 586,  587 

What  is,  as  to  injury  to  live  stock 689 

Power  to  appoint  agent 663,  664 

Where  they  may  sue 671 

'Action  of  trespass  qiiare  clausumf regit  by  and  against 679 

against,  for  torts 688-692 

on  contracts  by  and  against 685-688 

Injunction  to  prevent  abuse  of  corporate  power  by 746-748 

Trespass  against 782-784 

Power  to  hold  real  estate 83,  882,  883 

Bankruptcy  of 885,886 

Insolvency  of 887,  888 

Execution  sales  of j 901-9H 

Judicial  sales  of 911-919 

Mandamus  to  compel  completing  or  keeping  up 931-933 

Duties  and  liabili'ties  of,  to  public  generally 1120,  1121 

Right  of,  to  discharge  servants 1182,  1183 

may  not  discriminate  between  express  companies 1228-1231 

Income  or  earnings  of 1376-1378 

(See  Common  Cabriers.) 

(See  Strebt  Railways.) 

RAILROAD  BONDS.    (See  Bonds.) 

RAILROATD  CROSSINGS 

Construction  and  change  of,  when  compelled  by  legislature  —        21 

Taking  of  land  for,  by  eminent  domain 294,  295,  296 

Effect  of  conveyance  of  right  of  way  on  duty  to  make 314 

Manner  of  use 316 

Specific  performance  of  contract  to  make 320 

Manner  of  construction 320 

of  turnpike  roads,  etc.,  by  railroad 325,  326 
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of  highways  by  raih'oads 455,  456 

Restoration  of,  by  railroad 453 

Obstructions  to  vie w  at 456 

Contract  of  company  to  make  private  crossing,  and  statutory  ob- 
ligation   494,  495 

What  is  res  adjudicata  in  actions  as  to 494 

Time  of  building  private  crossing 494 

Location  of 494 

Judgment  in  action  to  compel  construction  of 494,  495 

Injunction  to  prevent  running  trains  until  construction  of 495 

Oral  promise  of  president  to  erect 495 

Fencing  at  private  crossing -. 495 

Neglect  to  keep  fence  in  repair  at 495,  496 

-.  Injury  of  live  stock  at  private  crossing 495,  496 

RAILROAD  DEPOTS.    (See  Depots.) 

RAILS 

Character  of,  as  property 9 

RATE  OF  SPEED.  (See  Highways,  Nbgligencb  and  IifJURites.) 

RATES.    (See  Fbeights,  Fares  and  Tolls.) 

RATIFICATION 

of  contract  for  services,  made  before  organization 61,  62 

REAL  ESTATE 

Power  to  hold  in  foreign  state 6,  83 

as  payment  for  stock 54 

Valuation  thereof  by  directors,  and  depreciation  in  value,  when 

accepted  as  payment  for  stock 54 

Power  to  hold 78 

REASONABLE  CARE.    (See  Negligence.) 

RECEIPT 

Effect  of  blank,  for  freight 1275,  1276 

Right  of  carrier  to,  for  freight 1294,  1295 

Effect  of,  for  freight 1294,  1295 

RECEIVER  •  " 

Creditors'  bill  by 204 

In  foreclosure  proceedings — appointment  of 269 

Nature  of  his  office ; 270 

in  foreclosure  proceedings — appeal  by 271 

recovery  of  money  lent  to  pay  inter- 
est, from 272 

Appeal  from  order  appointing— effect  of  dismissal  of  cause 272 

Rolling  stock  purchased  by — liens  on 272 

Payment  of  claims  by 272   273 

Appointment  of,  in  suit  for  damages  for  right  of  way 334 

to  complete  construction  of  road 467  4g8  393 

Suit  against,  for  penalty  for  overcharge  of  rates 570 

When  indictable  for  creating  a  nuisance 582  583 

Power  to  lease g05 
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When  jointly  liable  with  lessee  for  injuries 608 

Injunction  to  protect 760,  761,  900 

Appointment  of. 889-894 

Powers  of 890-894,  898 

Liability  of  company  for  acts  of 893,  894,  896,  897,898 

Eemoval  of 894 

Appeals  by 894 

Actions  against 894-899 

Execution  levy  on  property  in  hands  of 899,  900,  909 

Jurisdiction  as  to,  as  between  federal  and  state  courts 900 

Liability  of,  for  live  stock  killed  or  injured 1420,  1421 

RECORDS  OF  CORPORATIONS.    (See  Directobs.) 

REDEMPTION 

from  mortgage  and  execution  sales 922t924 

REFUSAL  TO  PAY  FARE.    (See  Passbngers  ) 

REGULATIONS.    (See  Rtilbs' and  Regulations.) 

RELEASE 

of  damages — evidence  to  impeach 128 

REMEDIES.    (See  Actions.) 

REMOVAL  OF  CAUSE  TO  U.  S.  COURT. 

When  defendant  stockholders  may 88 

on  account  of  citizenship 761-768 

Effect  of  state  laws  impairing  this  right .,  761,  768,  769 

Amount  in  controversy — how  determined 763,  767 

Effect  of  consolidation  on 764 

What  interests  considered  in  determining  who  are  parties 765,  767 

When  application  is  in  apt  time 767 

Effect  of  wrongful  refusal  of  motion  to  remove 767,  768 

for  prejudice  or  local  influence 768,  769 

defense  arising  under  constitution,  treaties  or  laws  of  U.  S. .      769 

by  a  corporation  created  by  act  of  Congress 769 

where  suit  is  for  loss  or  damage  caused  by  hostile  or  U.  S.  forces 

769,  770 

Resident  security  not  required  for 770,  771 

Discretion  of  state  court  as  to  security 770,  771 

Practice  as  to 770,  771 

Effect  of  reduction  of  plaintiff's  demand  on 771 

Power  of  the  state  court 771-773 

plaintiff  to  dismiss  his  suit 772,  773 

Effect  of  loss  or  destruction  of  flies 773 

REORGANIZATION.    (See  Consolidation.) 
REPAIR 

of  road 471,472 

(See  CONSTBCCTION.) 

REPEAL 

of  general  incorporation  law— effect  as  to  charters 47 

iProvision  for,  cumulative  to  forfeiture 86,  90 

(See  Charter.) 
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REPLEVIN 

of  property  seized  for  taxes 1488 

REPORT  OP  VIEWERS.    (See  Right  of  Way.) 

REPRESENTATIONS.    (See  Fbaud.) 

RES  ADJUDICATA 

What  is 490,  494 

as  to  claims  in  insolvency  proceedings 887 

RESGESTiE.     (See  Etidbnce.)^ 

RESERVATION  OP  POWER  TO  AMEND  CHARTER.    (See  Chahtbr.) 

RESIDENCE 

in  state  by  officers — when  non-residence  a  cause  of  forfeiture ....        44' 

of  railroad  corporations 64-72 

incorporated  under  national  law. , 68,  69 

RESPONDEAT  SUPERIOR 

The  general  principle 821-829, 1183-1192,  1195,  1196 

When  servant  is  acting,  within  his  employment 821 

Evidence  necessary  to  establish  relation  of  master  and  servant. .      821 
Liability  of  company  for  injuiy  to  passenger  in  sleeping  car. . . .      821 

Who  is  a  "  passenger  " 821 

Application  to  free  passenger 820, 821 

Liability  „of  company  for  acts  of  contractor  822,  823,  828,  829,  839, 840 

Liability  over  to  municipal  corporation 822,823 

Liability  to  servants  of,  contractor 823,  840 

Questions  for  jury 823,824, 830,  837,  838,  842 

Allegation  and  proof  of  conductor's  authority 824 

Evidence  of  rules  of  company 82(5 

Punitive  damages 827,  828,  84* 

Retention  of  offending  servant. 827 

Form  of  action 828 

Act  unauthorized  by  charter 828 

State  owner  of  road 828 

Whose  servant 829.  8-30 

Applicability  to  injuries  by  servant  to  servant 829-838 

Who  is  a  servant ._  _      g3o 

Who  are  co-servants 830,  831,  832,  835,  839 

Negligence  in  the  selection  of  servants 833,  8-34 

Knowledge  by  servant  of  onfitness  of  fellow  servant  or  appliance    834, 

835 

Duty  of  company  to  provide  safe  appliances 834,  835,  839 

Injury  to  servant  when  a  passenger 836 

employed  in  other  employment 836 

Imperfect  condition  of  servant's  hands 837 

Infancy  of  servant 837 

Violation  of  rules  by  servant 838 

Statutes  affecting 838-840 

Contributory  negligence  of  servant 839 

What  law  governs 839 
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Liability  of  company  for  act  of  contractor's  servant 839,  840 

acts  of  passengers 841 

for  willful  and  independent  acts  of  servant. .  842,  1190-1192 
Allegations  of  pleadings 842 

REVERTER.    (See  Abakdokmknt  and  Right  op  Way.) 

REVIVOR 

of  forfeited  charter— how  done,  and  effect  thereof 43,  44 

RIGHT  OP  WAY 

for  lateral  road 36,  408-410 

Condition  in  deed  of 2S0,  231,  320,  321 

Power  to  Sell  or  mortgage 238 

Priority  of  mortgage  over  damages  for 243,  247,  248 

Who  entitled  to  compensation  where  there  is  a  mortgage  On 

property  taken 258,  259,  351,422 

Fixtures  of  the  company  on 258,.  275 

Entry  for  sui-vey 274,.  453-455 

Priority  between  grants 274,  371,  441 

Change  of 274-279,318,327 

Abandonment  of — removal  of  structures,  etc 275,  321,  440 

for  branch  road 276 

Assessment  of  damages  where  company  enter  without  complying 

with  law 279,  315,  330,  331,  340,  342 

Location  of  tracks  and  structures  in 279 

Time  when  owner  is  entitled  to  compensation 279,  348,  367,  869 

Limitation  as  to  damages — when  com  puted  from 279 

Effect  of  abandonment  on  the  land  and  claims  for  damages. .  279,  280 

Taking  public  franchises  and  other  roads  for 284,  294-296 

Taking  public  lands  for 284,  285 

Damages — how  assessed 288 

What  isa  "taking" 288,315,444,445 

for  temporary  line 291 

"What  privileges  acquired  by  railroad  in 290 

Nature  of  interest  or  estate  of  railroad  in ' 292,  330 

Quantity  allowed  to  be  taken 291,  292,  361,  362 

Measure  of  damages  as  affected  by  nature  of  estate  taken. . .  292,  395 

Taking  of,  by  another  company 294,  295,  296 

Compensation  where  plank  road  is  taken 297,  325,  326 

for  underground  road 298,  501 

private  road 298 

Inchoate  rights  in 299,  300 

Compensation  for 301-305 

Provision  for  compensation  in  law  or  charter 301 

Compensation  for  land  taken  by  general  government 301 

Effect  of  delay  as  to  pre-payment  of  compensation 301 

Compensation,  how  made ^ 301,  302,  340 

for  property  damaged  302,  350,  358,  388,  393,  395,  396, 
397,  398i.  403-408,  876,  877 

100 
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wrongs  and  trespasses 302 

Possession  of,  pending  proceedings  for  condemnation  302,  303,  319, 

323,304,335,350,395,396 

What  is  just  compensation 303,  304 

Deposit  of  compensation  in  bank 303,  420,  421 

Stay  of  execution  for  damages 304 

Remedy  by  statute  exclusive 304,  318,  338-342,  367,  368,  389 

Trespass  or  ejectment  for  wrongful  taking  of 305,  751 

Entry  without  making  compensation  305,  315,  318,  327,  334,  340,  342, 

356,  357,  396,  397,  454 

Obtainable  by  purchase — effect  thereof '. 312-322 

Abandonmentof 279,  280,  313,331,332,440 

Effect  of  conveyance  on  right  to  assess 313,  317,  321 

Payment  of  exorbitant  compensation  by  insolvent  company 313 

Duration  of  estate  in,  when  by  grant 313,  321,  322 

by  conveyance,  when  it  passes  to  purchasers,  etc 313,  322 

Effect  of  conveyance  as  to  gates,  etc 314 

Grant  carries  means 314 

Entry  on  outside  grounds 314,  330,  331,  349,  350,  784,  785 

Agreement  to  convey — enforcement  of 315, 1454-1456 

not  a  mere  license 316 

What  is  such  agreement 317 

Failure  to  record.certificate  of  survey  of , 315,  353 

Taking  possession  by  consent  of  owner 315,  320,  321 

Right  of  re-entry  on 315,  316 

Reservation  of  herbage  on 315,  316 

Use  of  crossing ." 316 

Effect  of  agreement  to  convey  on  subsequent  assessment 317 

Contract  in  consideration  of  grant  of 317  319 

Contract  to  procure , , '. 317 

Change  of  location  after  deed 31g 

Deed  of,  indefinite 318  441 

Failure  to  pay  compensation  for gig 

of  land  owner  to  assess — effect  on  right  to  bring  tres-  • 
pass. 318 

Effect  of  illegal  occupancy  on  right  to  assess 319  341 

Agreement  to  purchase — enforcement  of 319 

Ejection  of  company  from 3I9 

Priority  of  land  owner's  lien  for  purchase  money 319 

Failure  of  company  to  construct  crossings,  etc.,  according  to 

contract gjg 

Sale  of  road  for  failure  to  coniplete  contract  of  purchase  of 319 

Conditions  in  deed  of,  as  to  fencing,  etc. 320,  321 

Who  may  enforce  conditions 320 

Manner  of  construction  of  crossings 320 

Ejectment  for  failure  to  comply  with  conditions 321 

Entry  on,  by  permission  of  owner,  without  complying  with  con- 
ditions  320,321 
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Parol  license  to  use  land  for 321 

Removal  of  rails  on  revocation  of  license  to  occupy 321 

Mortgage  on^liability  of  railroad 321 

by  dedication 323 

Proceedings  to  acquire  must  conform  to  law  322,  323,  328,  347,  361, 

364,  365 
Effect  of  company  owning  adjoining  land  as  to  right  to  take    322,  323 

construction  of  road  as  to  right  to  take 323,  389 

Measure  of  damages  for. .  323,  324,  326,  340,  350,  351,  358,  361,  362, 

365,  366,  367,  372-399,  847-853 

Right  to  earth,  etc.,  in 325,  341,  355,  414-416,  455 

over  turnpike  roads,  etc 297,  325,  326 

Form  of  judgment  for  damages 326,  348,  363,  367,  431 

Change  of  location  of,  after  judgment  for  damages 326,  327 

Sale  of  road  under  mortgage — effect  as  to  damages  for   327,  328,  910, 

917 

Parties  to  proceedings  to  ascertain  damages  for 327,  328 

Injunction  by  remainder-man  to  prevent  use  of 328 

Estoppel  of  mortgagee  to  repudiate  agreement  for,  by  mort- 
gagor  , 328 

Proceedings  for,  made  returnable  into  wrong  tribunal 328 

Notice  of  proceedings 328,  329,  352,  353,  360,  363,  394,  655 

Compensation— benefits....  329,  340,  350,  358,  366,  372-374,  376-378, 

392-394,  396-398 

Reverter  on  abandonment 329, 413 

Burden  of  proof  of  compliance  with  law  in  taking 330,  331,  417 

Estoppel  of  railroad  to  deny , . . . .      699 

Right  of  land  owner  to  cause  assessment  to  be  made 831 

Limitation  as  to  occupation  of 331 

Misapplication  of,  rights  of  owner  of  fee 331 

Effect  of  coiisolidation  as  to  charter  right  to  take  land  for 331 

Limited  time  for  taking 332,  333,  350,  353,  359,  860,  8S8 

When  the  right  yests  in  the  company 333-335 

Payment  of  compensation 333,  884 

Waiver  of  prompt  payment 883 

Act  setting  aside  assessment  for 883,  384 

Who  entitled  to  damages 384, 389,  418-422,  847,  848 

Right  of  purchaser  of  land  to  intervene 334 

Remedy  when  railroad  takes  possession  without  payment 384 

Appointment  of  receiver  in  suit  for  damages  for 334 

Compensation  for  possession  pending  proceedings  ,  334,  335,  350,  395, 

896 

Assessment  of  damages  of  tenants  in  common 385-333 

Right  of  tenants  in  common  to  appeal 335 

Effect  of  partition  on  appeal 385,  336 

Assessment  of  damages  of  remainder-man  and  owner  of  partic- 
ular estate 386,  337 
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When  wives  of  tenants  in  common  necessary  parties 336 

through  leased  lands  and  damages  therefor 336,  337,  381 

Assessment  of  damages  in  gross 338 

Assumpsit  for  damages  for 340 

Effect  on  award  of  removal  of  house  by  landholder 340 

Effect  of  assessment  as  to  prior  torts 341 

Time  of  making  assessment  for  materials  taken 341 

Liability  of  company  for  acts  of  contractors  in  taking  materials 

from 841 

Either  party  may  invoke  assessment 342 

Manner  of  assessing  for , 342-370 

Proceedings  under  different  statutes 343 

Requisites  of  petition..  343-347,  349,  360,  354,  358,  362,  364,  369,  370, 

389 

Who  may  be  assessing  commissioners 343,  344 

Certainty  in  diagram 344 

Finding  of  commissioners — when  unani  mous 344 

Assessment  of  damages  of  different  owners  and  parcels    338,  344,  357, 

359,  369 

Public  necessity  for 345 

Finding  as  to  joint  interests 345 

Several  lines  run — which  binding 345 

Amendment  of  petition 345 

Effort  to  agree  on  sale  or  damages 345,  346,  350,  353,  363,  369 

Bond  for  damages 346 

Notice  of  appointment  of  viewers,  and  time  of  view  346,  352,  353,  363 

Requisites  of  viewers'  report 347,  349,  354,  366,  367 

Objection  to  landholder's  interest — how  taken 347 

Evidence  of  ownership  of  land 347,  361,  362,  369,  370 

Taking  of  land  held  in  trust 347 

Description  of  land 346,  347,  354 

Quality  of  land 347 

When  owner  entitled  to  damages 848 

When  viewers  may  hear  evidence 348,  362,  366 

Evidence  on  appeal 348,  349,  427 

What  are  costs 348 

Amount  of  damages  on  appeal 349 

Right  to  cut  ditches,  etc.,  outside  of 349,  350 

Manner  of  identifying 350 

Mode  of  procedure  when  under  chatter 850 

Risk  of  injury  as  damage 351 

fire  as  damage 351,  376,  383-385,  848 

Embankments  as  damage 351,  356 

What  questions  considered  in  proceedings  for 351,  364 

Distribution  of  damages  for  mortgaged  property  taken 851,  422 

Evidence  of  conformity  to  charter  or  statute— what  proper 351 

Power  of  assessors  or  commissioners 851,  352 
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Reservation  of  privileges  to  land  owner  by  comniissioners. . .  351,  352 

Process  to  put  railroad  in  possession 352 

Etfect  of  appearance  as  to  notice 352 

Waiver  of  right  to  appeal  from  order  appointing  commissiopers      352 

Notice  to  landholder  of  assessment 352,  353,  363,  394 

of  appeal . . , 352,  429,  433 

application  for  appointment  of  commissioners 352,  363 

Notice  of  hearing  to  determine  necessity  of  road 352,  353 

Proof  of  necessity — how  made : 353 

Time  devoted  to  hearing 353 

Power  of  comniissioners  under  New  York  act  as  to  location  and 

manner  of  construction 353 

When  location  necessary  to  be  filed 353 

Several  defendants  in  one  proceeding — effect  of. . . .  353,  357,  358,  359 

Estoppel  of  land  owner  to  obtain  injunction 354 

What  allegations  confer  jurisdiction 354,  364 

Expert  evidence  as  to  manner  of  construction 355 

Formality  of  claim  for  damages,  when  presented  to  assessors. .      355 

Damages  for  embankments,  etc.,  in  streets 356,  407,  414 

Proceedings  by  land  owner  for  damages 356,  357,  361 

Liability  of  servants  for  proper  construction  of 356,  357 

Practice  in  assessment  proceedings 357,  359 

Statutory  provisions  for  assessment  in  Indiana 356,  857 

Damages  for  injury  to  mines 353,  376 

Validity  of  organization,  when  essential 358,  368 

certificate  of  location,  when  essential ; 358 

Notice  to  and  joinder  of  non-resident 359 

Practice  in  South  Carolina 859 

Application  to  assess — how  made ., 359 

Proceedings  before  several  officers 860 

Form  of  verdict  for  damages 360 

Verdict  for  interest 360,  387,  390 

At  what  time  notice  to  be  given 360 

Efiect  on  remedy  for  damages  of  statute  authorizing  railroad  to 

issue  certificates  of  indebtedness  for  liabilities 360,  361 

Awa^rd — where  returnable 361 

Appeal — to  what  court 361 

Proof  of  title  by  a  defendant  in  occupancy 361,  362,  369,  370 

Estoppel  of  company  to  deny  defendant's  title 361,  362,  369,  370 

Who  may  institute  assessment  proceedings 361 

Mode  of  procedure  in  Kansas 361 

Judgment  against  company  in  proceedings  instituted  by  land 

owner 361 

Burden  of  proof  of  ownership  of  land 362 

Power  of  condemnation  commissioners  to  try  title 362 

Issue  on  statements  of  petition  as  to  defendants'  titles 362 

Departure  from  plans,  etc.,  shown  to  jury. 362 

What  laws  in  force  in  Illinois,  as  to 363 
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Appointment  of  commissioQers  in  confoi-mity  with  notice >.  63 

First  meeting  of  commissioners,  how  fixed 363,  364 

Notice  of  filing  of  commissioners'  report 364,  394 

When  commissioners'  report  conclusive  collaterally 364 

Estoppel  to  question  award  of  damages ; ; i 364 

Statutes  in  force  in  Wisconsin '. 364,  36S 

By  what  law  commissionetg  governed 364 

Effect  of  statute  passed  subsequent  to  commencement  of  pro- 
ceedings        365 

Acceptance  of  compensation  by  owner — effect  of 365,  442,  443 

Proceedings  commenced  against  wrong  person  .  ^ 365,  367 

When  provision  of  charter  for  compensation  should  be  construed 

by  order  appointing  commissioners 365 

Form  of  oath  by  commissioners ; 365,  366 

Commissioners'  report  prima  facU  correct ; ; 366 

Bur(len  of  proof  on  objections  to  couimissionei-s'  report 366 

Mode  of  proceeding  in  Virginia  and  West  Virginia. 366 

Appeal  from  order  appointing  appraisers ; 366 

Permission  to  company  to  enter  and  build  fence  as  part  com- 
pensation   i .  i .  i . .  i 366 

Mistakes  in  proceedings — discontinuance 365,  367,  730,  731 

Injunction  to  prevent  use  where  compensation  not  paid^367,  434,  749- 

754 

Taking  of  lands  in  proximity  to  dwellings 367,  380,  404 

Action  for  damages  for,  where  company  have  agreed  to  pay  368,  383 

Railroad  not  incorporated— when  a  deferise . ; 368 

When  company  bound  by  quantity  of  land  sued  for. 368 

Amendment  of  record  of  commissioners 36S 

Certiorari  where  record  is  unintelligible 368 

Statutes  in  force  in  Maine 368 

Appeals — ^how  taken  in  Maine ; 368 

When  mortgagee  a  necessary  party  to  condemnation  proceed- 
ings       368 

Jurisdiction  of  commissioners ; . . .  364,  369 

Pui-pose  for  which  property  may  be  condemned 369 

When  commissioners  confined  to  land  described 369 

Of  what  time  compensation  awarded..  369,380,  387,  389,  390,  391, 

395 

Trespass  where  damages  were  tendered  before  entry. 369 

Proof  of  title  by  defendants— when  necessaiy  .;.....; 369,  370 

Parties  to  condemnation  proceedings 368,  370,  422 

Effect  of  failure  to  give  verdict  for  nominal  damages 370,  437 

Jurisdiction  of  Probate  Court  in  Alabama 370 

How  the  authorities  may  be  forced  to  assess 370-372 

When  act  of  assessment  is  judicial  or  ministerial 370,  371 

in  a  navigable  lake 371 

Use  of,  by  a  foreign  corporation 371 
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Inconvenience  as  damage 375^  399 

Destruction  of  trees  as  damage 375 

Damages  for  ditching 375 

cattle  guards 375,  382 

inconvenient  shape  of  remaining  land..  376,  882»  394, 

396 

fencing 376,  394,  396,  852,  853 

Danger  of  injury  to  live  stock  as  damage 376 

Evidence  as  to  value  of  land  taken 379,  380,  382,  383 

Value  of  structures  placed  on  land  by  company — when  considered 

in  damages 380 

Damages  by  blasting 381,  406 

destruction  of  spring 381 

percolation  of  water 381 

to  mere  right  of  possession 381 

for  improper  construction 382,405 

by  irregular  course  of  road 382 

manner  of  construction 382 

to  city  lots^ — when  assessed  separately 382,  383 

Evidence  of  platting  of  land 382 

Damages  for  which  railroad  has  contracted  to  pay 383 

Damages  by  injury  to  water  power 385,  386 

Evidence  as  to  amount  of  damage  sustained 385 

Damage  by  flooding  of  lands  not  taken 386,  405,  406 

When  damages  are  direct .- 386 

Damage  by  diversion  of  surface  water 387,  406 

"When  interest  allowed  on  damages 360,  387,  390 

When  interest  forfeited 387 

From  what  time  interest  computed 387 

Damages  to  private  way 388 

Cost  of  alterations — when  allowed  as  damages 388 

Damage  by  inconvenience  of  access  to  different  parts  of  premises      388 

Damage  to  inn  or  hotel 388 

Trial  of  issues  in  proceedings  for 389 

;  What  terms  or  words  are  equivalent  to  "just  compensation  ". .      389 

Test  as  to  value  of  land  taken  for 390,397,407 

Evidence  of  the  purpose  for  which  land  is  or  may  be  used 391 

Injury  to  erections  made  after  notice — when  allowable 391 

in  streets — measure  of  damages 392,  414,  1422-1429 

Damage  to  riparian  rights 392,  399-403 

where  retaining  wall  necessary 393 

When  time  will  be  allowed  to  railroad  to  build  wall 393 

Damage  to  fixtures  of  a  water  cure 393 

Incidental  damages  to  other  property 393,  403-408 

When  assessment  will  be  set  aside 393,  394 

Notice  of  finding  or  award.... 394 

Compensation  to  be  allowed  but  once  for  an  injury 394 
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Damages  to  adjoining  city  lota 895 

What  right  vesta  in  company  before  payment 396,  397 

Benefits  where  part  is  condemned  and  part  donated 397 

Inconvenience  as  damage,  where  railroad  is  not  bound  to  con- 
struct fences  or  cattle  guards 399 

Measure  of  damages  for  crossing  another  railroad    399,  409,  410,.  411, 

444,  445 

Sloughs,  bayous,  and  riparian  rights 399-403 

Diversion  of  streams... 401,  404-406 

subterranean  water 401 

When  damages  for  diversion  of  stream  included  in  assessment. .      401 

Evidence  to  show  riparian  ownership 402 

Damages  to  structures  erected  in  navigable  waters 402 

Damage  to  title  in  a  street  on  margin  of  a  river 403 

Damage  to  a  fishery 403 

Incidental  injuries  to  adjoining  lands 403-408,  876,  877 

Damage  by  accumulating  surface  water 404,  405,  406 

Damage  by  improper  use  or  construction  of  road  over  adjoining 

lands 405 

Effect  of  release  of  damages,  as  to  such  damage 405,  406 

Effectofdeed  of 406 

I  Incidental  damages  under  Massachusetts  statute 406,  407 

Damage  to  a  grist  miU '. 408 

for  private  lateral  railroad 408-410 

across  inclined  plane  of  a  railroad  company 409,  410 

Taking  of  fixtures,  etc.,  erected  for  purposes  of  trade,  under  N.  Y. 

statute 409,410 

Injunction  to  preventtaking 410-414,  431,  749-754 

Injunction  to  prevent  crossing  of  one  railroad  by  another. . . .  410,  411 

along  public  highway .■ 412 

Transfer  ot,  by  state,  on  non-user 413 

in  streets — compensation  to  adjoining  owners ''  414 

What  right  or  title  is  conferred  by  assessment  and  payment. . .  414-418 

Duration  of  right  to 415 

■  Use  of,  for  other  than  corporate  purposes 415,  416,  438-440 

Transfer  of,  for  other  than  railroad  purposes 415,  416,  438-440 

Manner  of  use,  when  right  of  way  obtained  by  purchase 416,  417 

Digging  wells,  etc.,  in — damage  caused  thereby 417 

Whom  proceedings  bind 417 

When  proceedings  under  general  law  or  special  charter 417,  418 

Joinder  of  parties  in  petition  for  assessment 418,  427 

Apportionment  of  damages  among  joint  parties 418,  419 

Damage  to  one  not  an  owner 418 

by  obstruction  or  impairment  of  private  way 419 

Requisites  of  judgment 419 

Appeal  .from  order  of  payment  of  assessment  money 420,  421 

Payment  of  assessment  money  into  court 421 
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Who  decides  to  whom  damages  belong 421 

When  previous  reooveiy  for  trespass  to  be  deducted  from  dam- 
ages   421,  422 

Effect  of  omission  of  necessary  parties 422 

Requisites  of  the  award  or  report 422 

Power  to  take  lands  includes  power  to  take  houses 422,  423 

Right  to  remove  structures,  etc.,  from 422,  423 

[  Agreement  to  fence,  not  provable  by  parol 423 

Appeal  from  assessment 424-435 

■  Bifect  of  appeal  or  certiorari  on  entry  and  construction 424,  429 

I  ( Compensation  where  railroad  company  enters  and  fails  to  assess      424 

Order  confirming  commissioners'  report  a  final  judgment 424 

Certiorari  a  discretionary  writ 424 

Appeals  in  Pennsylvania 425 

Bond  to  secure  damages — effect  on  remedy  for  damages 425 

Trial  by  jury 360,  425-428,  4H0,  431,  432,  434,  435 

Burden  of  proof  on  appeals 426 

Title  of  cause  on  appeal 426,  427 

Oath  to  jurors 427 

Joinder  of  parties  on  appeal 427 

Failure  of  jury  to  view  premises 427 

Effect  on  damages  of  foreclosure  of  mortgage  pending  an  appeal      427 

Reviewal,  on  appeal,  of  order  granting  change  of  venue 427 

Power  of  court  to  set  aside  report  of  viewers  ^ 427,  428,  435,  436 

Practice  on  appeals  in  Iowa 428 

What  errors  considered  on  appeal 428,  433,  434 

When  certiorari  necessary 428 

Changes  of. venue 427,  428 

View  of  premises  as  foundation  for  verdict 429 

Mode  of  appeal,  when  no  mode  provided 429 

Notice  of  appeal 352,  429,  433 

Right  of  land  owner  to  money  in  the  hands  of  the  sheriff,  on  ap- 
peal   429,  430 

When  payment  or  tender  of  damages  necessary  before  entry. . .      430 

Effect  of  payment  on  trial  of  appeal 430 

Right  to  appeal  or  certiorari  in  Maine 430,  431 

When  judgment  bears  interest 431 

Injunction  in  favor  of  assignee  of  damages 431 

When  jury  trial  exclusive 432 

Provisions  of  Illinois  Constitution  of  1878,  as  to  jury 432 

Costs  on  appeal 432,  437,438 

When  railroad  company  protected  by  judgment  and  payment. .       433 

Judgment  on  appeal,  where  several  tracts 433 

When  objections  to  be  taken 434 

Failure  of  clerk  to  mark  appeal  papers  as  filed 434 

When  resolution  of  directors  necessary,  declaring  land  essential      434 
When  landholder  may  assess  and  maintain  bill  for  injunction . .      434 
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Provisions  concerning  appeals  in  Indiana 435 

When  report  of  commissioners  evidence,  on  appeal 435 

"What,  laws  control  as  to  amendment  of  appeal  bond 435 

Neglect  to  certify  decision  or  instruction  to  court  above 487 

Parol  evidence  as  to  instructions  or  decision  of  commissioners.. .      437 
Costs  of  assessment 487,  438 

,  Judgment  for  costs  and  damages 4S7 

Payment  of  commissioners 437 

Examination  of  record  on  appeal  to  determine  question  of  cost. .      437 

Effect  of  non-user,  or  diversion  to  a  different  object 438-440 

Measure  of  damages  for  wrongful  use  or  diversion  of 489,  440,  456 

Effect  of  sale  of  authorized  by  law 489,  440,  441 

Damages  for  diversion  of,  how  ascertained 440 

When  company  entitled  to  return  of  condemnation  money  on 

abandonment 440 

Effect  of  lease  of 440 

.  Estoppel  to  set  up  abandonment  of.  440 

by  statute  over  public  lands — effect  as  to  subsequent  purchasers      441 

Assignment  of 441 

Limitation  of  action  for  damages 441,  442,  1444-1446 

Waiver  of  irregularity  in  assessment 442,  443 

Waiver  of  right  of  action  for  trespass 443 

Valid  assessment  a  bar 443,  444 

Damages  for  highway  or  railroad  crossing 444,  445 

Entry  on,  for  construction 453-455 

Effect  of  appeal  from  assessment  on  right  to  enter 453,  454 

When  pre-payment  of  damages  necessary  before  entry 454 

Payment  of  damages  after  taking  possession 454 

Damages  for  taking  materials  from,  for  construction 455 

Evidence  of  value  of  such 455 

When  benefits  considered  in  reduction  of  damages  for  taking 

materials,  etc 455 

Parol  evidence  to  show  consideration  for  deed  of 483,  484 

over  town  site ,       499 

under  streets  by  tunnel 501 

Dedication  of,  for  highway 502,  503 

is  "  improved  property" 554 

Forfeiture  of 574 

Estoppel  to  deny 654,  655 

Authority  of  agent  to  arbitrate  as  to 668 

Action  for  erection  of  snow  fence  on 704 

Right  to  take  a  nonsuit 365,  367,  730,  731 

Injunction  to  prevent  taking  or  using 749-754 

Evidence  of  title  to,  in  proceeding  for  injunction 754 

Injunction  to  prevent  former  owner  from  usmg  violence  against 

railroad , 759 

Removal  of  proceedings  to  United  States  court 766 

Trespass  for  delay  in  perfecting,  after  possession 784 
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Trespass  for  intrusion  on  land  outside  of 784  735 

When  damages  are  excessive '  352 

Estoppel  by  statement  of  damage  in  petition 853 

Measure  of  damages  for  breach  of  contract  in  relation  to. . .'.'.'  864,  865 

Eifect  of  forced  sale  as  to '  q^q 

Stay  of  action  of  ejectment  for,  to  permit  assessment  proceedmgs      916 

When  contract  for  compensation  ultra  vires 937,  938 

for  street  railways 1422-1429 

Limitations  of  actions  and  proceedings  concerning 1444-1446 

Specific  performance  of  contract  to  convey  land  for  1454-1456 

RIPARIAN  RIGHTS.    (See  Right  (W  Wat.) 

ROAD  BED 

Character  of,  as  property 9 

ROLLING  STOCK 

Private  car  on  railroad 6 

Character  of,  as  property 9-11 

ROUTE 

Change  of,  by  amendment  of  charter 13,  18,  22,  23 

Direction  of  r'oad  in  entering  terminal  point. ; 33 

Construction  of  charter  as  to 35 

Power  to  Change  does  not  authorize  change  of  termini 40 

prescribed  by  charter , 278 

Dbiiations  to  secure  or  influence 280,  281 

Jildicial  interference  with 281,  282 

Legislative  ratification  of 282 

Change  of 4.56 

(See  SnBSCBtPTioNs  and  Municipal  Subscriptions.) 

RULES  AND  REGULATIONS. 

Power  df  Company  to  make,  etc 227 

as  to  freight 227 

Reasonableness,  etc 227 

(See  Ultba  Viues.) 

RUNAWAY  TEAMS.    (See  Actions  and  Servants.) 

RUNNERS  AND  DRUMMERS.    (See  Depot.) 


SALE 
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of  car — when  passes  possession -. 6 

of  railroad — when  consent  of  company  not  binding  on  stock- 
holders          17 

of  obligations — power  as  to 35,  36 

Right  of  legislature  to  permit 38 

Effect  on  creditors  and  the  public 38,  91 

Executory  agreement  for  sale  of  bonds — effect  on  right  to  vote 

thereon 1 i 56 

of  property  or  franchises. . . '. 79,  94,  95,  160,  S78-884 

under  mortgage— when  fraudulent 91,  92,  215,  220,  880,  881 
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of  road — effect  on  subscription 107,  161,  162 

of  stock  by  county  commissioners,  in  Kansas 120 

of  road,  under  trust  deed — what  it  carries 133 

What  is  paramount  to  incumbrance 133 

of  road 160,  878-884 

under  mlortgage — effect  on  stock  subscriptions 161 

Fraudulent,  of  road 215,220,880,881 

of  pledged  bonds — estoppel  as  to  notice 245 

of  mortgaged  property  on  execution,  etc 245,  247 

of  railroad  under  decree,  for  failure  to  complete  contract  of  pur- 
chase after  taking  possession 319 

of  right  of  way— effect  of 439,  440,  441 

Power  of  agent  to  make^  of  property  of  company 667 

Ratification  of. 881,  882 

of  franchises  by  statutory  permission 882,  883 

under  trust  deed  or  power 883,  8'-'4 

Appointment  of  trustee  to  make 883,  884 

Execution,  of  railroads 901-911 

Judicial,  of  railroads 911-919 

Fraudulent  and  void  judicial  and  execution  sales. .  913,  914,  918-921 

for  taxes 921,  922 

Redemption  from  mortgage  and  execution 922-924 

Re-organization  by  purchases  on 924,  925 

Rights  and  liabilities  of  purchasers  at 924,  925 

to  enforce  lien  for  freights 1268 

SCIRE  FACIAS 

Evidence  of  corporate  existence  in 77 

When  proper  remedy  for  forfeiture 86,  87 

must  be  in  name  of  state 86,  87 

SEAL 

Necessity  of,  to  contracts 252 

SECRET   DEFECTS.     (See   Negligence,    Passbngeks  and    Ser- 
vants.) 

SECURITIES 

Power  to  make,  when  only  authorized  to  mortgage 35 

Sale  or  pledge  of , 35,  36 

''  (See  Obligations  and  Mohtoages.) 

SEQUESTRATION 

Practice  under 903  904 

SERVANT 

Compensation  of,  where  no  contract 225  * 

Priority  of  their  claims  as  to  mortgage 249,  270-272 

When  contractors  are 468-470 

Admissions  of 660-662,  727,  728 

Employment  of  physician  to  attend 665,  666 

Contract  for  board,  etc. ,  for,  when  injured 666 

Burden  of  proof  in  actions  for  injuries  to 698   699 
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Admission  of,  as  evidence  in  garnishment 727,  728 

Liability  of  principal  for  trespass  of 785,  786 

When  contractor  is 822,  823,  828,  829 

Liability  for  injuries  to 829-888,  1042,  1043,  1188-1190 

Who  are 830,  1190,  1205,  1206,  1209 

Who  are  co-servants 830,  831,  832,  835,  839, 1043,  1192-1208 

Negligence  in  their  selection 833,  834, 1178-1182 

Duty  of  company  to  provide  safe  appliances  for  834, 835, 839, 1197-1202, 

1211-1218 

Knowledge  by,  of  insufficiency  of  appliances 835 

Injury  to,  when  a  passenger 836,  1205,  1218 

Imperfect  condition  of  hands 837 

,  Infancy  of 837 

Rules  for  their  regulation 838 

Violation  of  rules  by 838 

Contributory  negligence  of,  in  case  of  injury  839, 1023, 1028, 1198-1200. 

1202,  1204,  1205,  1208 
Liability  of  company  for  willful  and  independent  act  of  842,  1190-1192 

Action  by  master  for  injury  to 1118,  1119 

Strike  of 1181,  1182 

Right  of  company  to  discharge 1182,  1183 

Liability  for  their  conduct  at  common  law 1183-1189 

by  statute 1189,  1190 

Injury  to,  while  acting  in  different  employment 1195, 1210,  121 1 

Burden  of  proof  as  to  safe  appliances,  etc 1200,  1201 

Care  of,  when  injured 1203 

Injury  to,  of  contractor 1205,  1206 

when  not  acting  in  service 1208 

Effect  of  death  of,  pending  suit  for  injury 1208 

Engagement  and  compensation  of 225,  1208-1210 

Compensation  of  president  as 1208,  1209 

Lien  of,  for  wages,  in  case  of  insolvency  of  company 1209 

Who  is,  in  such  case ■. 1209 

Contract  with,  for  exemption  from  liability  for  injury 1218 

Fraudulent  se^ttlement  with,  for  injury 1218 

Competency  of  testimony  of 1219 

Burden  of  proof  of  unfitness  of 1219 

Limitation  of  actions  for  injuries  to 1447,  1448 

(See  Respondeat  Superior.) 
SERVICE 

where  charter  is  abandoned 38,  208,  204 

rendered  to  a  railroad  before  organization 61,  62 

When  rendered  gratuitously 62 

on  foreign  corporation • 64,  71,  84 

of  notice  and  affidavit  in  action  under  statute  for  injury  to  live 

gjjock      ■ ^^ 

Proof  of. .".".".".'.'.' .".'.'....'. 649,650 
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on  railroads 671-682,696,697 

in  garnishment 715,  717-719 

on  consolidated  corporation 887,  888 

SET-OFF 

Limitation  of  claim  by  way  of 1451,  1452 

(See  Freight.) 

SHARES.    (See  Capital  Stock.) 

SHIPPING  MA.RKS.    (See  Freight.) 

SIDE  TRACKS.    (See  Switches.) 

SIGNALS.    (See  Warnings.) 

SLEEPING  CAR 

Liability  of  company  for  safety  of  passenger  and  baggage  in . .    821; 

987 

SLOUGHS.    (See  Right  op  Way.) 

SPECIAL  DAMAGES.    (See  Damages  and  Measure  of  Damages.) 

SPECIFIC  PERFORMANCE 

of  agreement  to  convey  land  to  raili-oad  for  improper  purpose. .        78 

for  right  of  way 315,  1454-1456 

contract  to  make  crossings,  etc 320,  321,  1457 

for  construction 466,  467, 1458,  1459 

agreement  and  award  to  purchase  land 1456 

parliamentary  contract  to  take  land  for  railroad  purposes.,     1456, 

1457 

contract  to  maintain  station 1457 

for  use  of  track 1457 

possession  of  mortgaged  railroad 1457,  1458 

to  operate  railroad , 1459, 1460 

keep  up  cattle  guards 1460 

transfer  of  capital  stock 1460,  1461 

ultra  vires  contracts 1461 

when  a  remedy  at  law,  etc 1461 

of  contract  to  build  bridge 1446 

Who  may  maintain  bill  for Ugl   1462 

SPECULATING  toi,  i*o^ 

Power  of  railroad  to  engage  in 87 

SPECULATIVE  DAMAGES.     (See  Damages  and  Measure  op  Dam- 
ages.) 
SPEED.    (See  Highways,  Live  Stock,  Negligence  and  Police 

Regulations.) 
STAMPS 

on  subscriptions 117 

STATE  AID.    (See  Aid  AND  Taxation.) 
STATION  AGENTS.    (See  Servants.) 
STATIONS 

Right  of  legislature  to  require  their  establishment 20,  21 

(See  Depots.) 
STATUS 

of  railroads  as  public  highways ,      1_8 
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of  railroads  as  property 9_11 

of  railroad  incorporated  in  several  states ,       26  68-70 

STATUTE  

conferring  privileges— when  a  contract 83,  84 

Extra-territorial  effect  of 85  1149-1162 

STATUTE  OF  FRAUDS 

Effect  on  doctrine  of  estoppel  in  pais  as  to  real  estate 652 

contract  accepted  by  letter  or  partly  performed 665 

STATUTE  OF  LIMITATIONS.    (See  Limitations.)  / 

STATUTORY  REGULATIONS.    (See  Police  Regulations.) 

STEAM 

Power  to  use 33,  34,  80 

STEAMBOAT  LINE 

Power  to  superadd  to  railroad 15 

STOCK 

Transfer  of— allowance  of,  by  railroad,  enforced  by  mandamus    5,  983 
claim  of  adverse  interests — when  defense  by  railroad         5 

duty  of  railroad  to  permit 5,  174 

Pow-er  to  issue  preferred  stock 23.  169 

When  organization  a  condition  precedent  to  sale  of 50,  51 

Organization  without  payment  for 53,  58,  59,  60 

Preliminary  cash  payments  for 64,  55,  58,  59,  60 

Payment  for..  54,  55,  58-60,  81,  98-100,  114,  115,  144,  160,  161,  229, 

237 

Waiver  of  payment  of  advance  percentage 54 

When  advance  cash  payment  is  the  subject  of  agreement 54 

Affidavit  of  payment  for 65 

held  by  state  or  United  States — effect  of 63 

Assessments  and  calls  made  in  foreign  state 67,  68 

Power  of  one  railroad  to  take  stock  in  another 80,  96 

What  it  is — how  raised— ownership  of  shares 93-96 

Rights  of  purchaser  on  transfer 94 

not  negotiable  instrument 94 

Natureof,  as  a  property  or  interest 94,  95 

Where  certain  amount  of  subscription  required  before  organiza- 
tion    97,  143 

Whole  amount  not  subscribed — when  a  defense  to  action  for 

subscriptions 97 

Implied  promise  to  pay  for 98,  99,  100 

Express  promise  to  pay  for 100 

Agreement  to  "  take  and  fill " 100, 101 

When  forfeiture  a  cumulative  remedy 99,  152,  164,  163 

Action  for  balance  due  after  sale  under  forfeiture 100, 165 

Right  to  certificates  dependent  on  payment 103,  104 

Tender  of,  before  action 1,03,  104 

Certificate  merely  evidence  of  ownership 104,  165 

Increase  thereof,  contrary  to  condition  in  subscription 118 

Power  of  county  commissioners  in  Kansas  to  sell 120 
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Effect  on  requirement  of  advance  payment  of  exchange  of  bonds 

for  stock 124 

Sale  of  interest-bearing  stock  under  execution 131 

Payment  of  interest  on 131,  145,  185,  208 

When  no  certain  ^amount  required  to  be  raised  prior  to  organi- 
zation        148 

Effect  of  cash  payment  where  payable  in  material  or  labor 144 

Interest-bearing  stock  not  conditional  subscription 145 

Interest  payable  in  money 145 

Subscription  for  stock  without  authority 145,  187 

When  and  how  interest  may  be  paid 145 

Delivery  of  transferred  stock — when  fulfillment  of  subscription      146 

issued  out  of  the  state 146 

Assessments  and  calls,  and  remedy  for  non-payment  149-165,  201,  202 

When  full  amount  necessary  to  be  subscribed  before  calls 149, 150 

When  preferred  or  interest-bearing  stock  to  be  accounted  part 

of  required  amount 150 

Books  evidence  as  to  amount  subscribed 150,  151,  160 

Decision  of  officers  as  to  amount  subscribed 150 

Fixing  of  amount  by  company  before  calls 150,  151 

Time  and  manner  of  making  calls 151,  201 

Limitation  of  amount  and  frequency  of  calls 151 

Notice  of  calls..... 151,  160,  201,202 

Averments  as  to  publication  of  notice 151,  201 

Remedy  by  suit  for  non-payment 151,  152,  153,  201,  202 

When  right  to  sell,  forfeit,  or  sue  for,  cumulative 152,  154 

Sale  of,  for  non-payment  of  calls,  after  other  subscriptions  are 

procured  in  its  place 152,  153 

Apportionment  of  shares  where  subscription  does  or  does  not  ex- 
ceed amount  allowed  to  be  raised 153,  159 

When  sale  or  forfeiture  of,  a  defense  to  suit  for  calls 153, 154 

Note  given  therefor — consideration 154,  155 

Certificates  of,  when  essential  to  maintain  action  for  calls  157,  202, 205 

Excessive  amount  subscribed 159 

Form  of  notice  of  calls 160 

Jury  in  suit  for  calls 160 

Requisites  of  record  in  such  suit 160 

Calls  for,  not  "instruments  of  writing" 160 

Illegal  increase  of,  as  defense  to  suit  for  subscriptions 118,  162 

Statutory  requirements  as  to  calls 162 

Vote  of  stockholders,  when  required  to  authorize  calls 162 

Directors— number  to  act  in  making  calls,  and  delegation  of 

power 162 

Demand,  and  notice  of  time  and  placejof  payment  of  calls 162 

When  interest  recoverable  from  subscriber 162 

Forfeiture  and  sale  of— power  therefor , 163,  179, 180 

Sale  of,  requisites  to  validity 163 
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Notice  of  sale Ig4 

Assessment  for  larger  amount  than  permitted— effect  on  sale ...       1 64 

Signature  to  notice  of  sale 164 

Place  of  sale 164 

Public  or  private  sale 164,  165 

Burden  of  proof  as  to  validity  of  sale 164 

Order  of  sale,  when  necessary 165 

Sale  of,  by  administrator 165,  166 

Innocent  purchasers  of i 166 

Transfer  of,  on  books  of  the  company — liability  of  company 166 

Liability  of  company  as  guarantor  and  warrantor 166 

Defective  title 166 

Guaranteed  or  preferred  stock 23,  167-169 

Payment  of  dividends  thereon 167,  168,  169 

Action  against  company  for  dividends 167 

Interest  on  dividends 168 

Effect  of  creditor's  taking 168 

. ,  Priority  of  preferred  stock 168,  169 

Power  of  directors  as  to  dividends  on  preferred  stock 169 

Waiver  of  stockholder's  right  to  object  to  issuance  of  preferred 

or  guaranteed  stock 169 

held  in  trust — dividends  thereon 169 

Dividends  on 170-173,  175,  207,  1377 

Liability  of  holders  of  preferred  stock  to  contribute  to  repairs. . .       171 

Taxation  of  dividends 170,  171 

Transfer  of,  effect  on  dividends 172 

Pledge  or  mortgage  of 173-175,  194,  195 

Transfer — when  must  be  on  books 173,  174,  175.  176 

Refusal  of  company  to   transfer — liability  and  measure  of 

■      damages 174,177,194,865 

Return  of  stock  pledged  on  payment  of  debt 175 

Dividends  on  same 175 

Power  of  attorney  to  transfer — name  in  blank 175 

Transfer  thereof 175-180 

Power  of  directors  to  defeat  transfer 176 

Effect  of  recording  transfer 175,  176 

Attachment  of,  before  transfer 178,  174,  176 

Delivery  to  company  with  power  to  transfer 176 

Production  of  certificates — when  necessary  to  transfer 176,  177 

Liability  of  company  for  permitting  transfer 1 76,  177 

Fraudulent  sale  of,  by  agent ,i 177, 178 

Blank  power  to  transfer 175,  177,  178, 194 

Liability  as  between  innocent  purchaser  and  company 178 

Forgery  of  transfer 1''8 

secured  by  mortgage— sale  of 178 

Liability  to  pay  calls  on  transferred  stock 178,  179 

of  vendee  for  neglect  to  record  transfer 179 

101 
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Liability  for  unpaid  balance  on  stock  on  transfer 179 

Bight  of  company  to  apply  dividends  in  payment  of  stock 179 

to  forfeit  and  sell  after  transfer 179,  180 

Consent  to  transfer — how  given ISO 

Transferror  one  of  the  directors 180 

Colorable  or  fraudulent  transfer 180,  218 

Transfer  of  interest-bearing  stock 180 

Right  of  stockholders  to  examine  books 180 

Increase  of 180-182,217 

how  made 180,  181 

Law  subsequent  to  oraranization,  authorizing  increase 180 

Power  of  company  to  dispose  of  new  stock. 181 

Eights  of  assignee  as  to  new  stock 182 

existmg  stockholders  as  to  new  stock. .  181,  182,  184,  188, 

208 

Power  of  company  to  treat  stock  as  paid  up 182 

Fraudulent  certificates 182,  183 

Remedy -for  fraudulent  issue 183 

Liability  of  company  for  fraudulent  issue  of 188 

Bonds  convertible  into 184 

Sale  of,  under  void  decreet 184,  185 

Subscription  by  infant 185,  186 

Plea  of  infancy ^ 186,  187 

Subscription  by  one  in  name  of  another 187 

Transfer,  when  necessary 187,  195,  205 

Power  of  company  to  buy  its  own,  and  effect  thereof 187,  188 

Transfer  for  voting  purposes 187,  192,  218 

held  by  partnership  or  deceased  partner .~ 192 

Transfer  by  non-resident 192 

Blank  power  of  attorney  to  transfer— alteration  in 194 

Right  of  pledgee  or  mortgagee  to  vote 194^196 

Transfer  in  reasonable  time 194 

What  is  delivery  of  pledge 194 

Pledge  or  mortgage— transfer 195 

illegally  issued — ^voting  thereon 196 

held  in  trust — voting  thereon 196,  197 

Liability  of  trustee  to  calls  and  assessments 196 

Right  of  pledgor  or  mortgagor  to  account  of  dividends 196,  197 

Liability  of  pledgor  for  calls,  etc 197 

When  no  notice  or  demand  of  calls  required 201 

Equality  of  assessments 201 

Change  of  route  or  terminus 202 

Creditor's  bill  to  reach  unpaid  subscriptions 203,  204 

Call  by  court  on  creditor's  bill '  204 

Evidence  of  ownership 205  206 

Fictitious  transfer  to  qualify  director 218 

Preferences  in  dividends 221 

Fraudulent  appropriation  of,  by  directors 253 
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Effect  of  consolidation  on  rights  and  liabilities  of  stoekholders . .      602 

Power  of  directors  to  delegate  authority  to  make  calls 664 

Measure  of  damages  for  conversion  of 864 

Seizure  of,  on  execution  or  attachment 910,  911 

Sale  of,  by  Confederate  court 921,  922 

Mandamus  to  compel  directors  to  collect 928 

issuance  or  transfer  of, 933 

Who  entitled  to  dividends  on 1377 

When  new  stock  is  considered  as  a  dividend 1376,  1377 

Specific  performance  of  contract  to  transfer 1460,  1461 

Limitation  of  actions  for  dividends 1448 

Classification  for  taxation 1471,  1472 

Taxation  of. 1483,  1484,  1485,  1486,  1487 

(See  Dividends.) 

(See  Live  Stock.) 

(See  Subscriptions.) 

(See  Municipal  Subscriptions.) 
STOCKHOLDERS  ^ 

are  .bound  by  charter 16 

Power  to  accept  amendments  to  charter 22,  23 

Effect,  as  to  them,  of  repeal  of  charter 47 

Right  of  state  or  municipality  to  vote  for  directors,  when  they 

may  appoint  others 89 

Rights  as  to  management,  voting,  etc 93,  94 

Right  to  dividends 94 

Power  of  another  railroad  to  become 80,  96 

Creditors  taking  stock 168 

Equal  rights  of — power  of  directors  as  to  preferred  stock  and 

i        dividends 169 

Waiver  of  rights 169 

Right  to  examine  stock  books  of  company 180 

Interest  in  profits  of  company 186 

Plea  of  infancy , 186,  187 

Meetings  of 189-191 

General  meetings,  and  notice  thereof 189 

Special  meetings,  and  notice  thereof 189,  190,  191 

Waiver  of  notice  thereof  . . .' 19f) 

'  Adjourned  meetings 190,  191 

Presumption  as  to  quorum  at  meetings 191 

Manner  of  calling  meetings,  and  who  by 191 

What  is  a  quorum 191 

IMeetings;  where  held 191 

Right  to  vote .' 191,  192,194,195,196,198 

Failure  to  count  legal  votes  in  election  by 192 

When  partnership  or  deceased  partner  is 192 

f     Non-residents 192 

Voting  by  proxy 192,  193 
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Powers  of  a  proxy 193 

ReTOcation  of  proxy 193 

Right  to  vote  when  a  pledgee  or  mortgagee 194-196 

— how  determmed 194,  195,  198 

meeting  organized  by  one  holding  proxy 195,  198 

When  pledgee  or  mortgagee  entitled  to  notice  of  meetings. .  195,  196 

Voting  on  stock  illegally  issued 196 

Right  of  trustee  to  vote 196,  197 

Elections  by 197,198 

When  provisions  as  to  elections  directory 197 

No  provision  for  elections — by-laws  therefor 197,  198 

Illegal  elections 198 

Presumptions  as  to  regularity  of  elections 198 

Election  of  unqualified  person,  j. 198, 199 

Admissions  of,  when  evidence 199,  662 

Evidence  of 199,702 

Release  of  subscription 200 

Personal  liability  for  corporate  debts 202-206 

Release  of  liability  by  directors 204,  219 

Eifect  of  consolidation 206,  207 

Right  to  dividends 207 

Irregular  meeting  of — ratification 208 

Right  to  new  issues  of  stock 208 

State  or  municipality  a, — rights  as  to  elections 210,  211 

chargeable  with  knowledge  of  directory's  action 212 

.  When  necessary  for  directors  to  be 218 

Remedies  against  directors 219,  691,  692,  694,  695 

Action  by,  to  protect  corporate  interests 692-695 

against  company  or  directors 691,  692,  694,  695 

Quo  warranto  to  test  legality  of  election  by 695 

Liability  of,  for  balance  due  on  stock,  in  insolvency  proceedings      888 
Mandamus  to  compel  calling  of  election  by 933 

STOPPAGE  IN  TRANSITU 

The  right 1335,  1336 

Who  may  avail  themselves  of  the  right 1336,  1337 

Under  what  circumstances  it  may  be  exercised 1336,  1337 

How  it  may  be  enforced 1337-1341 

How  long  the  right  continues 1341-1343 

Effect  of  levy  of  process  on 1343, 1344 

How  defeated 1344, 1345 

in  case  of  inter-state  consignments 1345 

STOP-OVER  TICKETS.    (See  Passengeks.) 

STORAGE.    (See  Freight.) 

STREET.    (See  Highway.) 

STREET  RAILROADS 

Status  of,  in  respect  to  care .   8 

Power  of  municipal  corporations  to  permit  use  of  streets  by  . . .        29 
forfeiture  of  right  of  way  of ,      574 
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Mandamus  against  city  surveyor,  to  compel    furnishing  lines 

and  levels  for 931,  1441 

Right  of  way  for 142^-1429,  1431,  1432 

Contract  by,  to  repair  street 1423,  1424, 1436 

Transfer  of  franchises  by 1423 

Removal  of  snow  and  ice  from  tracks  of 1424 

"When  adjoining  owner  entitled  to  compensation  for, . .  29,  1425,  1426 

Limitation  of  time  for  constructing 1427 

Grant  to,  of  right  to  connect  with  other  roads  not  in  esse 1427 

Constitutionality  of  laws  granting  rights  to 1427-1429 

i  are  entitled  to  the  right  of  the  road 1429-1432 

,  Liability  of,  for  street  improvements  and  assessments 1432,  1433 

Statutory  liability  of,  for  injuries  to  persons 1433,  1434,  1437 

Common  law  liabilities  and  duties  of 1434-1439 

Unlawful  ijnposition  of  burdens  on 1489-1441 

Estoppel  to  deny  grant  to 1441 

Police  regulation  of 1441-1443 

Obstruction  of  crossings  by 1442, 1448 

STRIKE 

of  servants  of  company 1181,  1182 

STRUCTURES.    (See  Moktgage  and  Right  of  Wat.) 

SUB-CONTRACTORS.  "(See  Contbactobs.) 

SUBSCRIPTION 

by  railroad  in  aid  of  lateral  road — manner  of. 7 

When  released  by  amendment  14,  15,  22,  23,  2^,  25,  96,  148,  154,  202 

Release  of,  by  adding  steamboat  line 15 

Assent  of  subscriber  to  amendments 22,  97,  98,  147,  148,  202 

Release  by  change  of  route 23,  149,  153,  154,  202 

Amendment  authorized  by  general  law  cotemporary  with  charter    28, 

24 

Amendment  changing  number  of  directors  and  mode  of  election        24 

Amendment  to  charter  working  dissolution 24 

released  by  making  several  roads  of  one 25 

to  certain  amount— when  necessary  to  organization  49,  55,  56,  97, 143, 

144 

When  failure  to  procure  amount  required  a  defense  to  suit  on 

subscription '. 49,  55,  56,  97 

Cash  per  centage  required  on  aggregate  amount,  not  each  share  49,  50 

Requirement  of  cash  payment  not  applicable  to  county  bonds 

exchanged  for  stock 50,  124 

When  organization  a  condition  precedent  to  suit  on. . .  50,  51,  97,  103 

Commissioners  to  receive— how  many  a  quorum 52,  53 

Recognition  of  their  acts _    ''* 

Organization  without  payment  of  advance  per  centage 58 

Waiver  of  payment  of  advance  per  centage 54,  104 

When  advance  cash  payment  is  the  subject  of  agreement 54 

Payment  for,  in  labor 54,  118,  144,  229,  237 

Note  as  payment  for 54,  58,  59,  60,  105,  114,  154,  155 


1606  INDEX, 

Page 
SUBSCRIPTION— CoMiiwuec?. 

Another  subscriber  not  estopped  to  set  up  that  a  note  is  not  pay- 
ment   '. 54 

Payment  in 'Confederate  bonds S4 

stock 04 

real  estate 64,  114,  115 

Valuation  of  property  given  in  payment  of  stock 54 

Depreciation  of  same 54 

Payment  of  advance  percentage  by  check 54,  55 

Effect  on,  of  act  curing  irregularities  in  organization 55 

When  a  corporation  de  facto,  notwithstanding  irregularities  in 

organization 55 

Affidavit  of  payment  of  advance  percentage 55 

Effect  of  failure  to  obtain  required  amount  of 55,  56 

When  unauthorized  municipal  subscription  can  not  be  treated 

as  legal  in  organization 56 

Payment  by  note  before  organization 58,  59,  60 

before  organization 60,  97,  99,  115,  123,  144,  145,  159 

Ratification  by  taking  part  in  election 60,  159 

proven  by  parol  evidence : 60  , 

When  company  liable  for  services  in  procuring 62 

Assessments  and  calls  made  in  a  foreign  state 67,  68 

Estoppel  of  subscriber  who  has  participated  in  irregular  organi- 

zittion 87,  156,  159,  160 

to  stock  of  railroad  which  is  also  a  mining  company 89,  90 

How  made 94,  97 

When  not  made  in  compl  iance  with  statute 94,  105 

When  joint  or  several 95,  96 

is  a  contract 97 

Amendment  changing  purpose. 96,  97,  98,  147,  148,  154,  200 

name i... '      96 

Consideration  therefor 96,  97,  101 

Contract  varying  same,  after  organization 97 

Power  of  directors  to  collect 97 

Proof  of  organization 97 

Mode  of,  before  organization  and  after 97, 105 

Estoppel  to  deny  existence  of  corporation 97,  157 

Estoppel  to  question  notice  of  meeting  for  organization 97 

Alteration  in'  paper " '..' 98 

When  affected  by  other  subscriptions  in  same  book 98 

Change  of  purpose— corporate  and  individual  assent  thereto. . .  97,  98 
What  is  change  of  pim-pbse,  how  determined  and  its  materiality        98 

Implied  promise  to  pay  for  stock [ 98,99,  100 

Discrimination  as  to  price 99 

Forfeiture  a  cumulative  remedy,  when 99,  100,  152,  154,  163 

Action  for  balance'  due  after  forfeiture  and  sale 100 

Blanks  left  in  paper 98 

Construction  of  Maine  statute  as  to  forfeiture  and  sale  of  stock, 

and  actions  for  balance  due , 100 
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Express  promise  to  pay  for  stock 100 

Agreement  to  "  take  and  fill "  stock 100,  101 

Plea  of  want  of  consideration,  when  good 101 

Verification  of  plea  denying  execution  of  subscription  paper 101 

Production  of  paper. 101 

Parol  evidence  varying  written  subscription  101, 102,  113,  116,  149,155, 

157,  15S 

Variation  of,  by  separate  writing 102 

Accord  and  satisfaction  by  sale  of  ijght  of  way 102,  103 

by  trustees — revocation  of  power 103 

Right  to  stock  dependent  on  payment 103,  104 

Tender  of  stock  before  action  for 103,  104 

Payment  of  preliminary  percentage  after  expiration  of  time 

therefor ,... 104,  659 

Payment  of  advance  per  cent. , . , , 105,  106,  149 

Irregularity  of  organization,  when  a  defense 105,  156 

Books  evidence  as  to  amount  of 105,  150,151,  160 

Payment  of  advance  per  cent,  in  foreign  corporations 105 

Effect  on,  of  failure  to  file  articles  of  consolidation 105 

of  substitution  of  unconditional  for  conditional  subscrip- 
tion, on  money  paid  in  advance 106 

Conditions  are  valid , 106,  102 

may  not  be  violated 106 

not  legally  made  .' 107 

where  no  by-laws  in  existence 107 

where  no  books  opened 107 

What  averments  material  in  suit  to  recover 107,  109 

Plea  of  sale  of  road  to  action  for  . . , 107,  162 

lease  of  road 107 

fraudulent  representations  as  to  purpose  of  road 108,  114 

Conditional  subscriptions 108-118 

on  obtaining  certain  amount. . , . , , 108,  143 

Effect  on  right  to  receive  conditional  subscriptions,  of  a  require- 
ment of  subscription  to  a  certain  amount,  or  a  preliminary 

per  cent 108 

When  company  may  sue  on  conditional  subscriptions 108 

When  reckoned  as  part  of  required  amount 108 

tjnperformed  or  waived  condition 108 

Nominal  or  fictitious  condition 10^ 

o^  defendant  counted  as  part  of  required  amount 108 

Averment  and  proof  of  required  amount  of  subscription 109 

Conditions  as  to  route , 109-111 

When  assignable 109 

Mode  of  crossing  rivers— how  influenced  by  conditions 109 

Evidence  as  to  performance  of  such  condition 109 

Subsequent  misconduct  no  breach  of  condition,  after  substantial 

compliance ^ •' 109 
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Recovery  on  conditional  subscriptions  as  to  route  before  con- 
struction of  road 109,  110 

Change  of  route,  contrary  to  conditions 110 

Condition  as  to  route — construction  of  branch  road  instead  of 

main  line 110 

Condition  as  to  route — what  is  performance 110 

When  conditions  precedent  or  subsequent 110,  111 

Condition  to  locate  road  satisfactory  to  public  authorities Ill 

Waiver  of  conditions ■ 111,  136 

Condition  as  to  completion  of,  certain  amount  of  work  in  value      111 

Suspension  of  work  for  want  of  funds Ill 

Condition  for  construction  within  given  time Ill,  112,  130,  131 

What  is  compliance  as  to  completion 112 

Purchase  and  use  of  prior-constructed  road  in  order  to  com- 
plete in  time 112 

Rights  of  creditors  as  against   conditions  or  settlements 112 

Calls  by  directors  elected  out  of  state 112 

Estoppel  to  question  such  calls 113 

Payable  in  work  or  materials — duty  of  subscribers 113 

When  such  subscription  void 113 

Illegal  election  of  directors  as  a  defense 113 

Oral  representations  and  promises  as  to 113,  149, 155 

Unlawful  representations  and  promises 113 

False  and  fraudulent  representations — when  a  defense 114 

False  representations  to  voters 114 

Giving  of  note  for  conditional  subscription 114 

Acceptance  of  conditional  subscription  by  railroad 114,  115 

Conditional  subscription  before  procuring  charter 115,  144,  145 

Conditions  made  by  commissioners  to  procure  subscriptions 115 

Estoppel  to  assert  conditional  subscription 115 

Reduction  of  required  preliminary  subscription  by  statute 115 

When  an  escrow 115  ug 

Delivery  in  escroiff 115  ug 

Parol  evidence  as  to  conditions  of  an  escrow 116 

Parol  evidence  as  to  performance  of  conditions 116,  117 

When  writings  evidencing  performance  of  conditions  to  be  pro- 
duced        117 

Parol  evidence  to  establish  waiver  of  conditions 117 

Stamps  thereon 117 

Recovei-y  of  advance  per  ,cent.  on  failure  to  recover  whole  sub- 
scription   117 

Performance  of  conditions— subscription  absolute 117 

Implied  promise  to  pay  and  to  issue  stock 117 

When  conditions  as  to  calls  affected  by  prior  resolutions  of  di- 
rectors   -lyi 

Construction  by  another  company 117   ug 

Increase  of  stock  contrary  to  condition  in 118 
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by  townships 120 

before  construction 123 

Failure  to  complete  road  within  time  limited 130,  131 

Effect  of  consolidation 132,  144,  200,  206,  207,  594-596,  754,  755 

of  municipality  is  assets 132 

When  they  pass  by  sale  under  trust  deed 133 

Conditions  as  to  completion  of  road  and  running  of  trains — 

eifect  as  to  delivei-y  of  bonds  by  municipality 135,  136 

Construction  of  such  conditions 135,  136 

Running  trains  over  leased  road 136 

Change  or  waiver  of  conditions 136 

Delay  of  work  by  natural  causes 136 

Special  subscriptions 143-146 

Enforcement  of  special  subscriptions 143 

When  condition  valid 144,  145 

Power  of  president  to  make  special  contract  of  subscription 14 1 

payable  in  material  or  labor 144,  229,  237 

Ceiiiain  amount  requu-ed  before  making  calls 144,  149,  150 

Effect  of  cash  payment  on  subscription  payable  in  material 144 

Conditional  subscription  before  organization 144,  145 

Interest-bearing  stock 145 

Such  subscription  made  without  authority 145 

.When  fulfilled  by  delivery  of  transferred  stock 146 

Agreement  to  subscribe  not  a  subscription 147,  152 

Measure  of  damages  in  such  case 147 

Offer  to  pay  by  a  third  party 147 

Release  thereof 147-149,  200 

Acquiescence  of  stockholder  in  change  of  purpose 147,  148 

Delay  in  objecting  to  change  or  alteration 148 

Change  of  enterprise  by  legislative  amendment 148,  154 

Colorable  subscriptions 149 

Acceptance  of  statutory  amendment  without  acting  thereunder      149 

Assessments  and  calls,  and  remedy  for  non-payment 149-165 

When  full  amount  necessary  to  be  subscribed  before  calls  . . .  149,  150 
When  preferred,  or  interest-bearing   stock  to  be  accounted  part 

required  amount 150 

Estoppel  of  subscriber  to  allege  insufficient  amount  of  subscrip- 
tion  , ;    160 

Estoppel  of  subscriber  by  payments 150,  156,  659 

Decision  of  officers  as  to  amount  subscribed 150 

Waiver  of  objections  by  subscriber 150 

Fixing  amount  of  stock  by  company  before  calls 150,  151 

Time  and  manner  of  niaking  calls 151 

Limitation  of  amount  and  frequency  of  calls 151 

Notice  of  calls '. 151,  160 

Averments  as  to  publication  of  notice 151 

Remedy  by  suit 151,  152, 153 

Agreement  between  third  parties  to  subscribe 152 
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When  right  to  sell,  forfeit  or  sue,  cumulative 152,  154 

Sale  of  stock  for  non-payment  of  calls  after  other  subscriptions 

are  procured  in  its  place 152 

Apportionment  of  stock  when  subscription  does  or  does  not  ex- 
ceed amount  allowed  to  be  raised , 153,  159 

Extension  of  line 154 

Description  of  route  or  termini  in  articles  of  association. 154 

When  sale  or  forfeiture  of  stock  defense  to  suit  for  calls 153,  154 

When  route  a  consideration  therefor 154 

Agreement  to  erect  depot  improvements — when  a  defense  to. . . .      155 

Parol  representations  as  to  route , 155 

Forfeiture  of  franchises — when  a  defense 155,  156 

Certificates  of  stock,  when  essential , 157 

Acceptance,  when  essential 157 

Estoppel  by  taking  part  in  organization 157 

Secret  agreements  by  directors  ibr  a  release 157 

Conditions  not  contained  in  subscription  paper 157,  158 

Fraud  of  the  company 158 

Relief  in  equity  in  such  case 158 

Repudiation  of,  for  fraud — time  of , 158 

When  defense  of  fraud  can  not  be  interposed 158 

where  corporation  is  unauthorized , 158,  159 

Effect  of  repeal  of  law  authorizing  grants  of  special  charters. .      159 

before  organization — ratification 159 

for  larger  amount  than  allowed  by  law 159 

When  director  estopped  to  set  up  irregularities 159,  160 

Form  of  notice  of  calls 160 

When  jury  necessary  in  suit  for  calls 160 

Requisites  of  record  in  suit  for  calls 160 

Calls  for  stock  not  "  instruments  of  writing  " 160 

Books  evidence  of  what 160 

How  proven , 160 

What  is  payment , 160,  161 

When  another  corporation  may  recover 161 

Effect  of  sale  under  mortgage 161 

Illegal  election  of  directors 161 1 

and  unauthorized  acts  of  corporation 161 ' 

Irregular  consolidation 161 

Mismanagement  of  business  by  corporation 161 ! 

Abandonment  of  corporate  purpose _. 161,  162 ' 

Illegal  increase  of  stock 162  j 

Sale  of  road 162 ' 

Statutory  requirements  as  to  calls 162 

Vote  of  stockholders,  when  required  to  authorize  calls 162  ■ 

Directors — number  to  act  in  making  eaUs,  and  delegation  of  ' 

power 162 

Compromise  of 162 . 

Demand,  and  notice  of  time  and  place  of  payment 162 
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When  interest  recoverable 162,  163 

Tender  of  amount  due  -. 163 

by  infant •■••••••,■ •  • .  •  • 185,  186 

by  one  in  name  of  another , 187 

When  unauthorized 187 

Incfi,paoity  of  railroad  to  perform  conditions 200 

Estoppel  to  set  up  consolidation 200 

change 200 

Change  of  entity 200 

Acceptance  of  amendment  by  company 202 

not  payable  in  money — cieditor's  bill  therefor 204 

are  trust  fund  for  creditors 204 

Release  of  liability  by  directors 204 

Call  by  court  on  creditor's  bill 204 

Power  of  railroad  to  make  conditional  subscriptions 229 

Authority  to  com  promise 237 

When  commencement  of  work  necessary  to  save  forfeiture  of . . . .      451 

Registry  of  voters  on  ejections  for 451 

Form  of  ballots  voted  for 451,  452 

Posting  of  notices  of  election 452 

Estoppel  of  subscriber  to  question  consolidation 594 

Estoppel  to  deny  validity  of 659 

Payment  of  required  percentage  after  taking  subscriptions 659 

Want  of  consideration  of  note  given  for 686 

Garnishment  of 717 

Abuse  of  corporate  power  as  a  defense  to 747 

Injunction  to  prevent  collection  of 754,  755 

Insolvency  of  company  as  a  defense  to 755,  888 

Evidence  to  impeach  subscription  paper 755 

Action  for,  by  receiver 892 

Effect  of  sale  and  reorganization  by  purchasers  on 925 

Mandamus  to  compel ." 926-928 

Limitation  of  actions  for 1449,  1450 

When  limitation  begins  to  run  against 1450,  1451,  1452 

(See  MunicipaIj  Subscriptions.) 

SUITS.    (See  Actions.) 

SUNDAY 

'     Action  for  failure  to  carry  on 688 

Injury  while  traveling  on 1119 

SURFACE  WATER. '  (See  Right  of  Way.) 

SURVEY 

Preliminary  survey ; 274 

(See  Location  and  Right  of  Way.) 

SWITCHES 

Fencing  at 622-624,  629 

Erection  of 489,  490 

Rights  in  by  user 489,  492,  493 
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SWITCHES— Contirmed. 

What  is  res  adjudicata  in  action  as  to 

Switching  at  intersection  of  conne(!ting  lines 490,  491. 

Injury  to  passenger  by  mismanagement  of 490,  491, 

Running 491, 

T. 


490 
492 
492 
492 


TAKING  OF  PRIVATE  PROPERTY.    (See  Eminmnt  Domain  akd 

RiaHT  OF  Way.) 
TAXATION 

Exemption  of  railroads  from,  as  public  works 3,  1480, 1481 

to  aid  in  bnilding  railroad 4,  123,  124,  141 ,  142,  446-4S2 

by  license  fee— when  precluded  by  franchises  granted. .  17,  1472,  1473 

Exemption  from,  when  subject  to  repeal 20 

of  railroad  incorporated  in  several  states 26 

Exemption  not  affected  by  subsequent  general  law 37 

of  inter-state  freight  and  passengers 86,  1494-1499 

of  foreign  and  domestic  corporations— discrimination 86 

to  pay  bonds  or  municipal  subscriptions 118,  124 

in  aid  of  railroad — power  strictly  pursued 123,  124 

Nature  of  such  power 124 

in  aid  of  railroad— when  such  power  authorizes  issuance  of 

bonds 124 

Power  to  subscribe  authorizes 124 

When  railroad  aid  must  be  by 141,  149 

of  dividends 170,  171,  1491,  1502,  1503 

When  interest  recoverable 171 

of  public  land  grants 307, 1488,  1493, 1494,  1-505,  1506 

to  build  as  public  works 446,  447 

to  aid  private  corporations  in  building  railroads 447-452 

Effect  of  general  laws  on  special  authority  to  tax 451 

Manner  of  specifying  amount  of  money  for  gratvrttous  aid 451 

Time  of  levy,  when  mandatory 451 

When  commenofirnent  of  work  necessary  to  save  forfeiture  of  aid 

granted 451 

Registry  of  voters  voting  for  aid 451 

Form  of  ballots  in  voting  for  aid i 451,  453 

Posting  of  notices  of  election  for 452 

Effect  of  consolidation  on 593,  594,  1466,  1468,  1477-1479,  1501 

Injunction  to  restrain  levy 757,  758 

Constitutionality  of  statute  abolishing  writs  of  certiorari  and 

supersedeas 758 

Effect  of  mortgage  sale  as  to  exemption  from 917 

Effect  of  judicial  sale,  as  to 918,  919 

Tax  sales 921,  922 

Mandamus  to  compel  payment  of  taxes  by  company 931 

Powerof 1463,  1506 
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Power  to  exempt  from '  1463,  1464, 1469 

Construction  of  special  exemptions  from  1464,  1465,  1466, 1467,  1470, 

1471,  1472,  1474,  1489 
Infringement  of  contract  of  exemption  from. .  1467,  1468,  1469,  1470, 

1473 

Effect  of  exemption  as  to  special  assessments 1468,  1469 

Failure  of  railroad  company  to  make  returns  required  by  law 1471 

Classiflcation  of  stock  for. 1471,  1472 

Specified  mode  of,  of  railroads '. 1472, 1485 

License,  when  an  exemption 1472,  1473 

Costs  and  penalties 1472,  1473,  1474,  1489,  1491,  1503 

Power  to  release  taxes 1473, 1474 

Plea  of  set-off  against 1473 

Tax  not  a  debt 1473 

Actions  for  taxes 1473,  1489;  1490 

Limitation  of  actions  for  taxes 1473,  1490 

Estoppel  by  act  of  exemption 1474 

Time  when  exemption  operates 1474 

Exemptions  never  implied 1475-1479 

Remedy  in  case  of,  in  different  places  for  same  property 1476 

Exemption  by  reason  of  being  a  federal  agency 1476,  1481,  1482 

What  is  a  foreign  corporation  as  to 1479 

Renewal  of  unconstitutional  exemption 1482 

Modes  of 1482-1489 

Extinguishment  of  exemption  by  railroad  coming  into  posses- 
sion of  state 1482 

Valuation  and  assessment 1483,  1484,  1485,  1486,  1504,  1505 

of  stock 1483,  1484,  1485,  1486, 1487 

Collection  of  taxes  unconstitutionally  exempted 1486 

of  mortgage  interests 1487,  1488,  1494^1497 

Waiver  of  lien  for  taxes 1488,  1489,  1490 

Situs  of  personal  property  for 1488 

of  rolling  stock. 1488,  1489,  1505,  1506 

Replevin  of  property  taken  by 1488,  1489 

Who  liable  for 1489 

upon  gross  receipts 1490 

in  unorganized  attached  counties 1490 

National 1490,  1491 

on  income — when  payable 1490,  1491 

What  are  dividends,  as  to 1491 

Effect  as  between  bondholders  and  company 1491 

for  street  improvements 1492 

Inter-state 1494-1499 

in  parcels 1499,1500 

to  pay  municipal  subscription  to  its  own  stock 1500 

Double 1501,  1502 

Voluntary  payments 1502 
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n  bv  dividends ^°"'^' 

1503 


of  assets  as  shown  by  dividends 1502,  1503 


Interest  on  taxes 

on  cost  of  road ■•••  j'*^ 

Pro  rata,  based  on  length  of  line loud-isus 

Action  to  recover  back  taxes  improperly  paid ■  •     1504 

by  municipal  corporations 1-05,  1506 

generally ^^'^ 

Ltrospective 1306,1507 

EflFeot  of  leasing  oh 1'^"' 

TELEGRAPH  LINE 

Taking  of  land  for 293 

on  right  of  vsray  of  railroad 296 

Right  to  establish 296 

TENANT  IN  COMMON.    (See  Right  of  Wat.) 

TENDER 

of  stock  before  recovery 10*^,  104 

of  amount  dae  on  stock  subscription 165 

of  damages  for  taking  land  in  an  action  of  trespass 303 

injury  to  live  stock 650 

of  fare  by  passenger— allegation  of,  in  pleadings 961 

TERMINUS 

Construction  of  charter' as  to 27,  29,  33 

When  connecting  with  another  road  at  state  line 28,  74 

When  sufficiently  fixed 30,  31 

Change  of,  where  power  is  given  to  change  route 40 

Change  of,  by  amendment;  effect  on  subscription 202 

What  is 1465 

TESA.S  CATTLE.    (See  Live  Stock  and  Police  Regulations.) 

THEFT.    (See  Passengers  and  Baggage.) 

THROUGH  TICKETS.    (See  Passengers.) 

TICKETS 

Rules  as  to  procuring : 227 

TIES 

Chalftcter  of,  as  property 9 

TIME 

for  construction — when  no  time  limited 36 

Limitation  or  extension  of,  in  which  to  construct,  as  applied  to 

lateral  road 36 

in  which  to  perform  conditions-^forfeiture  of  charter  for  non- 
performance   i 40 

Forfeiture  of  charter  by  lapse  of 43 

for  construction  of  road — condition  as  to,  in  jOharter — for  whose 

benefit 44,  45 

Mistake  in  act  professing  to  extend  time  for  construction 50 

Construction  of  an  ordinance  as  to  period  of  extension 50,  51 

When  of  the  essence  of  contract  of  subscription 180,  131 

in  which  to  construct  railroad— effect  of  floods,  etc 136 


IKDEX,  1615 
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"When  suflSoiently  expressive  of  subject 290 

TOLLS.    (See  Fkeights,  Faees  and  Tolls.) 

TORTS 

committed  in  foreign  ^tate—jiii-isdictioti 85 

Litaitation— wlien  enforced  in  foreign  state 85 

amendment  of  declaration 85 

Actions  for,  against  railroads; 688-692 

joint  defendants 689 

in  favor  of  company  for 692,  693 

TOWN  LOTS.    (See  Right  op  Wa.y.) 

TOWNSHIPS 

may  subscribe  to  railroads 120 

TRACKS 

Construction  of  connecting  tracks,  wllen  compelled  by  legisla- 
ture          21 

Obstruction  of 586,  587 

TRAINS 

Right  of  legislature  to  compel  stopping  of 20 

Withdrawal  of;  when  a  cause  of  forfeiture  of  charter 43 

Suits  to  compel  running  thereof _ 81,  82 

Running  of. ' 945-947 

Private,  on  railroads 947 

TRANSFER  OF  SHARES.    (See  Stock.) 

TRAVELERS  ON  HIGHWAYS.    (See  Injuries.) 

TRESPASS 

for  taking  possession  of  land  and  failing  to  locate  depots,  etc. . .      277 
for  entering  on  land  pending  proceedings  for  condemnation — 

award  and  tender  of  damages  as  a  defense 303 

for  wrongful-entry  on  right  of  way  lands 305,  318,  327,  330,  331, 

340,  363,  369,  396,  397,  751 

Eifect  on  right  to  bring,  of  failure  of  land  owner  to  assess 318 

Measure  of  damages  in,  for  unlawfully  entering  on  right  of 

way 330 

'  for  entering  on  land  outside  of  right  of  way 330,  3^1 ,  784,  785 

Waiver  of  right  of  action  for 443  ' 

Objection  to  complaint,  when  taken 519 

for  obstruction  in  highway 520 

Action  of,  in  favor  of  company 693,  786 

against jrailroad  company 688,  782-784 

Who  has  the  right  of  action  for 782,"783 

License  must  be  pleaded 783 

Requisites  of  plea  justifying  an  entry  on  land  under  condemna- 
tion proceedings , .      783 

When  license  is  revocable 783 

Abatement  of  nuisance  constituting 783 

Several  recoveries  for ....... . 783 

Measure  of  damages  in,  for  railroad  in  highway 783,  784 
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Possession  of  land  in  Kentucky 784 

for  delay  in  perfecting  right  of  way  after  possession 784 

of  servant  of  company 785,  786 

by  reversioners 786 

Affirmative  defense  must  be  pleaded 786,  787 

TRESPASS  QUARE  CLAUSUM  FREGIT 

by  and  against  raib-oads 679 

TROVER 

Liability  of  company  in,  for  contractor's  act 468,  822 

Action  of,  against  railroads 688 

TRUST  DEED.    (See  Mortgage.) 

TRUSTEES 

Directors  are,  when 215,  218-222 

Joint  trustees — survivorship 240 

Effect  of  non-residence 252 

in  trust  deed — trustees  for  whom 256 

Lease  by 256 

Who  may  be 268 

Change  of  estate  by  law 268 

Notice  of  appointment  of  successor 268 

Compensation  of 268 

Powers  as  to  taking  possession  and  sale 268 

Appointment  of,  to  make  sale  under  trust  deed 883,  884 

When  liable  to  action  for  iiy'ury  causing  death 1135,  1136 

(See  Mortgage.) 

TUNNEL 

under  street — right  to  make 501 

TURNOUTS 

Character  of,  as  property 9 

TURNPIKE 

When  infringed  upon  by  railroad 35 

Taking  of,  by  railroad. ". 296 

TURN  TABLE 

Injury  by  leaving  unguarded 1121,  1122 

U. 
ULTRA  VIRES 

When  contract  to  influence  location  is 1 

Contracts  in  furtherance  of  water  communication 31 

as  against  law  or  public  policy 935-940 

as  in  excess  of  charter  powers 940 

Application  of  law  of 940,  941 

Rescission  of,  and  relief  from,  contracts 941,  942 

Burden  of  proof  as  to  contracts 942 

Ratification  of  contracts 943  944 

Payments  on  contract ...  944 

UNION  DEPOTS 

Erection  thereof,  when  compelled  by  legislature 21 
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UNION  PACIFIC  RAILROAD  COMPANY  ^^°^ 

Suits  by  and  against. 682-684 

Right  of  government  to  retain  moneys;  due 683,  684 

UNITED  STATES  COURTS 

When  they  foll^ow  decisions  of  state  courts 52,  120 

Competency  of  railroad  to  sue  or  be  sued  therein  as  citizen  of 

a  state 69,  70,  72 

•  (See  Removal  of  Cause.) 

USAGE 

Evidence  of,  in  cases  of  personal  injury 1097,  1098 

V. 

VALUE.    (See  Evidence,  BAOGAdE  and  Right  ov  Way.) 

VARIANCE.    (See  Pleadings.) 

VENUE 

of  actions  by  and  against  railroads 671-683 

VERDICT 

When  set  aside  as  contrary  to  evidence 737-739 

Special,  as  to  negligence 798,  1080 

When  inconsistent 862 

VESTING  OF  ESTATE.    (See  Eminent  Domain  and  Right  op  Way.) 

VIADUCTS 

When  required  to  be  made 554 

VINDICTIVE  DAMAGES.    (See  Mbasueb  op  Damages  and  Damages.) 

VOTE.    (See  Election.) 

(See  Municipal  Supsceiptions.) 
(See  Stockholdbbs.) 
(See  Taxation.) 

"W. 

WAIVER 

of  payment  of  advance  percentage  on  stock 54 

of  conditional  subscription — parol  evidence  to  establish 117 

of  conditions  of  municipal  subscription  by  legislature 121 

of  objectioiis  by  subscriber  to  stock 150 

of  right  of  stockholders  to  object  to  issue  of  preferred  stock 169 

of  notice  of  stockholders'  meetings 190 

of  irregularity  in  making  contract 222 

of  fraudulent  acts  by  directors 222 

of  prompt  payment  of  compensation  for  right  oi'  way 333 

WAR.     (See  Freight  and  Passengers.) 

WAREHOUSEMEN.    (See  Common  Carkiees.) 

WARNINGS 

Indictment  of  railroad  for  failure  to  give 585 

For  whose  benefit  intended 1004-1006 

Duiy  of  lessees  to  give 1005 

When  and  where  to  be  given 1004^1006 

102 
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Omission  thereof,  when  required  by  law , , 1006-1012 

Jury  are  judges  aa  to  whether  given.... 1006 

Liability  of  company  for  failure  to  give,  1007,  1008,  1009,  1010,  1011, 

1012,  1013,  1036,  1059, 1085 
Liability  of  company  for  failure  to  keep  flagmen  at  crossings,  1010, 

1011, 1012 

Liability  for  negligence  of  flagman , 1011 

Omission  thereof,  when  not  required  by  law 1010-1014 

When  jury  to  judge  of  necessity  of  giving ,  1011,  1012,  1018,  1014 

Other  care  to  be  observed 1014, 1015 

Liability  for  giving,  when  required  by  law 1014, 1015 

WATER  COMMUNICATION 

Charter  power  as  to 31 

WATERS.    (See  Right  -of  Wat.  ) 

WATER  TANKS 

Charter  of,  as  property 9 

WHARVES 

Power  of  railroad  to  purchase  and  mortgage 73 

WHISTLING.    (See  Warnings.) 

WRONO-DOERS.    (See  Trespass.) 
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